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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 

Corpus Juris: The Law Journal 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|1 

SALUS POPULI SUPREMA LEX AND PUBLIC 

NECESSITY- A STUDY 
-SAKSHI SRIVASTAVA* 

 

ABSTRACT 

 

Salus Populi Suprema Lex is the Latin legal principle that means that the welfare of the 

people is paramount. The maxim “salus populi suprema lex” is the law of all courts and 

countries. The individual right sinks in the necessity to provide for the public good. The maxim 

tends to imply the information that law exists to serve common good. Public health is considered 

as a common good and therefore laws are framed keeping public health a central issue. This 

maxim was given by Cicero who defines the maxim as- “The good of the individual ought to 

yield that of community” this phrase is based on the tacit agreement of any member of society 

that his personal health, property, liberty, and life could, under certain conditions, be damaged 

or even sacrificed for the greater good. Cicero was a renowned philosopher, politician, and 

lawyer. 

 

Keywords: Necessity, Public good, Public Health, Public Necessity. 
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INTRODUCTION 

 

Salus populi suprema lex —the safety of the people is the supreme law. If Cicero’s 

maxim is correct, even constitutionally entrenched rights afford us only a limited 

protection against the state. When the safety of the people is under threat in an 

emergency situation, the law that governs is not the law of legally entrenched 

rights, but a judgment by some powerful office holder (e.g the president), about 

what it takes to secure the safety of the people. Rights are therefore neither 

inalienable nor illimitable since some body or person—in Cicero’s time the 

consuls—may legitimately strip people of their rights or severely limit their 

rights in at least one kind of situation, the situation of an emergency1. 

 

 “Salus populi suprema lex”, is a flawed suggestion since it perceives just one factor, 

undercutting and negating the efficient functioning of government and the 

nature of men. Simply put, the idea implies that the welfare of the people is 

paramount. Welfare is primarily referred to as the enforcement of individual 

rights by the government. However, 'salus populi suprema lex' has increasingly 

become a part of the neo-liberal domain, along with the ludicrous concepts of 

'social contract,' 'greater good,' 'summum bonum'. These ideas were popularized 

by the likes of Immanuel Kant. The liberal and socialist concept of "welfare" is 

something that is beneficial to society as a whole. This good is accomplished by 

whatever means are necessary. This implies that as long as everybody gains 

benefit from a particular social welfare, it is good and moral regardless of the 

fact that it is achieved through immoral or evil means2. 

 

Salus populi suprema lex does not have a virtual end. It is an absolute inherent 

power of the people and as such it is enjoyed by many applications. Salus populi 

suprema lex also follows that no law and no officer of the people, elected or 

appointed, is above the will of the people. 

  

																																																								
1(Straumann, Benjamin .,Crisis and Constitutionalism.NewYork: Oxford University Press, 2016). 
2Froi Vincenton,‘Salus populi suprema lex is an evil concept’,The Vincenton Post(July 28, 
2010)https://fvdb.wordpress.com/2010/07/28/salus-populi-est-suprema-lex-is-an-evil-concept/). 
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SALUS POPULI SUPREMA LEX AND PUBLIC NECESSITY 

 

The defence of necessity is based on this legal maxim. It gives the state or an 

individual a privilege to take or to use the property of another in an emergency 

situation to protect the community or society as a whole from a greater harm 

that would have occurred if the defendant had not committed the trespass. The 

behaviour consists of damaging or appropriating another's asset. Public 

necessity serves as an absolute defence and the defendant is not responsible for 

any damages incurred by an infringement. Sometimes, the defendant must be a 

state employee in order to claim the defence of public necessity. 

 

Public necessity emanates primarily closer towards public adversity. In order to 

eliminate the threat, it is essential that there is destruction or compromise of the 

property of individuals. The defence of public necessity can be taken extensively 

under three circumstances- first in cases of fire, second in the interest of national 

defences and third during the natural calamities. There are a plethora of cases 

wherein the question of public necessity has been discussed. Where there is 

crisis to the entire community or many people and where public interest is 

involved, there is complete privilege to damage, destroy or use real or personal 

property. A final point that is to be considered is public necessity. It makes its 

appearances mainly as a defence to trespass torts – assault and battery, false 

imprisonment, trespass to land, trespass to goods. 

 

Illustration- “A ship that had run into difficulties found it necessary to discharge 

its cargo oil, thereby polluting beaches which belonged to the plaintiff. Since the 

discharge of the oil was necessary to save the crew, and not only the ship, it was 

accepted that the defence of necessity applied. The first case which was filled 

with reference to public necessity was Surocco v Geary3. In this case the 

defendant, a public official , destroyed plaintiffs’ house in an attempt to halt the 

progression of a fire in the city. Plaintiff sued to recover for the damages 

sustained by destruction. The defendant was not a person who tears down or 

																																																								
3Surocco v. Geary, ,3 Cal 69, 58 Am 385 ,(Cal SC)(Dec1853). 
 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|4 

destroys the house of another. Under apparent necessity, during a deadly fire, 

in an effort to save the adjacent buildings and to stop the fire’s progress, in good 

faith, he acted the way he did, hence cannot be held liable in an action by the 

owner in connection with the destroyed property. 

 

The major issue for the defence of public necessity is whether compensation is 

owed to the plaintiff or not. In cases involving both public and private necessity, 

there is no liability for technical torts, be it trespass or conversion. However, 

with respect to public interest, there is a general rule that no reimbursement is 

due, although there are several exceptions. 

 

RELATIONSHIPS OF PUBLIC NECESSITY WITH OTHER 

CONCEPTS  

 

Trespass  

 

One is entitled to perform an act which would otherwise be a trespass to land 

or property if the act is reasonably assumed to be required for the purpose of 

preventing a public catastrophe. It is pertinent when one interferes with 

property or goods in the hands of another in a fair attempt to defend against a 

common threat or to avoid or mitigate the effects of fire , flood, earthquake or 

disease.One is not subject to giving any compensation if he/she trespasses to 

the land or goods of others in order to save the rest of the public from a greater 

calamity that could have taken place if one has not committed trespass. 

 

Illustration:  

(1) Throwing goods of the passengers overboard a ship to lighten it for 

saving the ship or persons on board the ship. 

(2)  Pulling down a house to stop further spread of fire to others houses.  
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Destruction by Civil Authorities  

 

There are cases involving police powers exerted by the authorities or in the 

absence of the officials. Situations in which private property has been damaged 

in order to avoid a greater jeopardy to the public are as follows- 

 

1. Cases of fire- 

 

A region of public concern includes a fire emergency. It is the responsibility of 

both the authorities and  individuals , when a fire tries to destroy the entire 

community, to destroy the property of few in effort to stop the spread of fire.As 

mentioned above in the case of  Surocco v. Geary4 there was no compensation 

paid to the plaintiff as the act was done in order to prevent the community from 

the spread of fire. 

 

2. Cases involving Flooding, Contagious diseases and Crazy Dogs- 

 

When there are situations such as floods, spread of infectious diseases and a 

mad dog an individual can take necessary actions which would conclude to 

trespass to others. For example in the case of  Newcomb v. Tisdale5 The defendant 

cut a levee off the river in an effort to stop the water from triggering the flood, 

and as a consequence of which the crops of the plaintiffs were destroyed, when 

the water reached his property. The plaintiff sued the defendant for damage 

caused, the court held that the defendant was not liable because the levee had 

been cut in order to save life and property. Similarly, in the case of Seavey v. 

Preble6 The plaintiff was a smallpox patient and was advised to remove the 

wallpaper from the wall, in order to disinfect the room in which he was 

confined, as there were 107 cases of smallpox in the city that winter . Doctors 

and nurses asserted that the wall paper in the plaintiff's room, especially near his 

bed, had been infected and that the patient had to remove the paper and 

																																																								
4 id . 4.  
5Newcomb v. Tisdale, 62 Ca l575,( Aug. 30, 1881). 
6Seavey vs. Preble ,64 Me. 120, (Jan 01 1874 ). 
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disinfect the wall with quicklime. The doctor ordered this in the rooms of other 

smallpox patients as well. The plaintiff sued the defendants for trespassing and 

removing wallpaper from his house. The court declared that, in order to avoid 

the spread of infectious diseases, individuals may be seized and deprived of their 

liberty or forced to leave the state; private houses may be converted into 

hospitals; buildings may be broken; articles open or contaminated may be 

confiscated or destroyed; and many other items taken into consideration for 

stopping the spread of the disease would not be considered a gross violation of 

the rights of persons and property. This is justified on the same basis that houses 

are allowed to be torn down to stop the inferno. In such cases, Salus populi 

suprema lex — the protection of the citizens is the supreme law — is the guiding 

principle. 

 

In Putnam v. Payne7 in this case the plaintiff brought an action for damages in 

connection with the killing of his dog. A few days earlier, the dog had been 

attacked by a mad dog who might have been rabid. The defendant while passing 

through the village saw the plaintiff’s dog running loose and shot him dead as 

an ordinance was passed in the village about the mad dogs which provided that 

it was lawful for any person to kill any dog which should be found at large in 

the village. The court concluded that the defendant was fully justified in killing 

the dog under the circumstances upon common law principles of necessity. The 

dog was a dangerous and unruly animal, and yet his owner permitted him to run 

at large . The public safety demanded something to be done . In addition, the 

dog had been attacked by a mad dog and had an infectious disease that would 

further cause disturbance. 

 

Cases Involving Harm to Property by Police In Apprehending Criminal 

Suspects 

 

Many courts have declined to award compensation in cases where private 

property is damaged or destroyed as a result of police intervention in the process 

																																																								
7Putnam v. Payne 13 Johns. 312 (N.Y. Sup. 1816)) 
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of the arrest of criminal suspects. The courts make an exception to "public 

necessity" to justify non-compensation. In the case of Wegner v.Milwaukee Mut. 

Ins. Co.8 involved a situation in which a fleeing suspect took refuge in the 

plaintiff’s residence. The police surrounded the building and, when the 

perpetrator defied the orders to surrender, shot tear gas and released a few 

chemicals into the property. As a result, the suspect was captured, but the 

plaintiff's home had been demolished for a totum of $71,000. The court held 

that there was damage to the third party based on public necessity. The 

municipality was held to compensate the innocent party for the damages caused. 

 

Negligence 

 

In order to raise the defence of public necessity there must be-an actual (or what 

seems to a reasonable man to be actual) danger the steps taken must be 

reasonable in the light of all the facts. Thus if the claimant relies on an allegedly 

negligent act, the defence of necessity cannot be considered, for the same 

standard would be applied to determine the issue of both necessity and 

negligence. Accordingly, in Rigby v Chief Constable of Northamptonshire9The police 

were held liable for firing a CS gas canister into the claimant's shop to flush out 

a dangerous psychopath without having adequate fire-fighting equipment 

available. The shop was burned out. The judge held that necessity was a good 

defence to trespass in such an emergency, but that the police were liable in 

negligence for their failure to ensure that they had sufficient fire-fighting back-

up when the canister was released into the claimant’s shop. 

 

But note that in the above case, although negligence action was in play as well 

as trespass action, the necessity defence was thought relevant only to trespass. 

The reason for this is that necessity is not needed in negligence because all the 

relevant facts will already have been taken into account in the issue of breach of 

duty. It would be contradictory to say that the defendant was at fault and yet 

that what the defendant did was ‘reasonably necessary’ because of an 

																																																								
8Wegner v. Milwaukee Mut. Ins. Co., 479 N.W.2d 38 (Minn. 1992) 
9 Rigby v Chief Constable of Northamptonshire,2 All ER 985(1985) 
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emergency. If the defendant can prove the defence, that the claimant will not 

be able to prove that the defendant acted unreasonably. This case can be applied 

to determine the issue of both necessity as well as negligence by applying the 

reasonable man test. A defendant when acting under compulsion of necessity 

must always be in a position to demonstrate that he has acted reasonably. 

 

CRITICISM 

 

Public Necessity is said to be an absolute defence, but it does not seem fair from 

the point of view of justice and equality that an individual suffers harm but 

cannot obtain any compensation under the law of torts, which was the primary 

motive of wrongdoing, i.e. to provide relief to the victims. In Surocco v. Geary10, 

the key intent of  torts is left out, and Surocco suffers damage, and instead of 

any indemnification, the court held that no misdeeds had been committed 

because it was a matter of public interest, and that private individuals  good 

often need to be sacrificed for greater social good. But then in Wegner v. 

Milwaukee Mutual Ins. Co.11 the court held that, if an individual suffers a loss for 

the benefit of the State, it is the duty (reciprocal) of the State, by taxation, to 

compensate for his or her losses and not the individual's obligation for his or 

her suffering. The decision to seek damages is now a matter of public policy 

and, more generally, compensation is actually being given. 

  

																																																								
10 Surocco v. Geary, ,3 Cal 69, 58 Am 385, (Cal SC)(Dec1853). 
11 Co.Wegner v. Milwaukee Mut. Ins. Co., 479 N.W.2d 38 (Minn. 1992). 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|9 

CONCLUSION 

 

The courts have been consistent in maintaining the principle of need in 

connexion with the infringement of property rights in order to prevent further 

harm. The maxim salus populi suprema lex applies to the defence of necessity, 

infact whole defence of necessity is based on this maxim. However, the issue of 

compensation has been a case-specific one, many of the findings seem 

instinctive, while others seem unjust. Infringement of land in the event of public 

interest is not subject to the duty to pay compensation, even though there is 

sufficient material harm to the land. However, the one who commits an act of 

public necessity thus prevents public calamity, the actor as such does not gain 

personal advantage from the circumstance, but the general public does. 

 

Necessity reflects elasticity to law and punishment, and a human touch; it 

provides a safety mechanism for people to violate the law in situations of 

desperate need, and the violation of the law in such a case is justified in such a 

way that such an act is not penalized. Necessity as a defence is new and emerging 

in contrast to other defenses, such as the act of God, etc., which have been 

thoroughly discussed and developed over time. Necessity needs to be 

challenged and its intricacy figured out. Being a contemporary defence, it has 

many drawbacks and features ignored. Necessity is a defence, which requires 

case-by - case review and thus does not have a rigid rule of interpretation and 

relies on the circumstances. It’s in the womb of the future, how necessity would 

be evolved in the upcoming time, in between the matters of strict liability and 

absolute liability. 

 

Legislation has sometimes modified this law, but in no set pattern. 

Compensation is sometimes rewarded to the plaintiff and sometimes it is not. 

There are even some statutes which expand the privilege to destroy property 

without any compensation. The scope of public necessity, such as that of some 

other defenses of intentional wrongdoing, is extended by judicial application 

wherever the action of the defendant appears justified by a reasonable 

interpretation of the appearance, even if it is later shown to be incorrect.		


