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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 

Corpus Juris: The Law Journal 
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SUSPENSION OF IBC - A BOON OR A BANE? 
-GAUTAM KAWATRA* 

 

ABSTRACT 

 

The Insolvency and Bankruptcy Code, 2016 is a landmark legislation which consolidated and 

amended the regulatory framework governing the restructuring and liquidation of companies, 

individuals etc. It is considered to be one of the biggest economic reform next to GST. Since its 

implementation, it has faced various impediments but with the continuing efforts of the 

government by bringing up amendments and judiciary’s role in interpreting the complex 

provisions have till now saved the purpose of the code and is also considered as a successful legal 

framework.  But due to the pandemic situation by the spread of the Covid-19, the government 

of India to protect the interest of the corporate debtors facing a financial crunch amid the 

pandemic have brought up Insolvency and Bankruptcy (Amendment) Ordinance, 2020 which 

suspended the initiation of the corporate insolvency resolution process in respect of the defaults 

committed by a corporate debtor for six months. The effort of the government to timely respond 

to a pandemic situation is praise worthy but such amendment might only provide a temporary 

relief. Temporary relief may be beneficial in the short term but it might create problems later. 

Based on the review of the provisions, laws etc an effort has been made to critically analyze 

whether such an amendment would help the corporate debtors to cope up with the financial 

difficulties faced by them due to the pandemic or the impact of it would create more problems 

than solving. 

 

Keywords: Insolvency and Bankruptcy Code, Goods and Services Tax, 

Economic Development, Economy, Corporate Law. 

 

  

																																																								
* Student, 5th Year, Vivekananda Institute of Professional Studies, GGSIP University. 
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INTRODUCTION 

 

The Insolvency and Bankruptcy Code, 2016 is one of the most dynamic, 

progressive, radical and modern day statues in the contemporary times. This 

code has been a welcome legislation for creditors, investors and debtors alike. 

The idiosyncratic highlights of the code being simplifying of procedure, 

insolvency process and speedy methods of recovery will lead to a positive effect 

on India’s lending atmosphere. The IBC, 2016 guarantees to achieve 

overarching changes with the insolvency resolution of the creditors at its hinge. 

The Code expects to accomplish timely financial failures and make the most of 

the asset value of insolvent companies. 

 

Since the introduction IBC in 2016, the recovery rate has been substantially 

increased to 48% as compared to the pre-IBC era where the recovery rate was 

just 26%. Since IBC has been implemented, it has faced various difficulties in 

the implementation but due to the continuing efforts of the Government by 

bringing up amendments and the judiciary’s role in interpreting the complex 

provisions have till now helped in saving the purpose of the code and making 

it successful.  

 

The Economic Development of a country is greatly influenced by the legal 

system of the country. If the legal environment of the country is well built and 

implemented properly, then the global background of the country will be steady 

and strong. But due to the pandemic situation because of the spread of novel 

corona virus (COVID-19), the whole world including India was unfortunately 

forced to the complete lockdown of the commercial activities which has hit hard 

at the core of the economy. The impact of COVID-19 has forced various 

companies irrespective of their size on the verge of disruption and caused a 

major crisis in the financial positions of the company.  
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MEASURES TAKEN BY THE GOVERNMENT TO PROVIDE 

RELIEF TO CORPORATE DEBTORS 

 

Due to the spread of novel corona virus which resulted into pandemic, the 

Indian Government in order to provide relief to the companies brought an 

amendment known as The Insolvency and Bankruptcy (Amendment) 

Ordinance, 2020 on June 05, 2020.1  

 

Section 10A of the Code provides: 

 
“10A: Notwithstanding anything contained in sections 7,9 and 10, no application for initiation of 

corporate insolvency resolution process of a corporate debtor shall be filed, for any default arising on or 

after 25th March, 2020 for a period of six months or such further period, not exceeding one year from 

such date, as may be notified in this behalf: 

Provided that no application shall ever be filed for initiation of corporate insolvency resolution process of 

a corporate debtor for the said default occurring during the said period.2 

 

The government by this amendment decided to suspend the initiation of 

Corporate Insolvency Resolution Process (CIRP) under Section 7, 9 and 10 of 

the IBC, 2016 for six months. On the basis of review of the circumstances and 

situation, it can be further extended from six months to twelve months. In 

simple words, it means that for a period of six months to twelve months 

creditors will be are barred from applying to initiate the corporate insolvency 

resolution process against any defaults done by the corporate debtors. Further, 

the explanation to section 10A made it clear that only the default made after 

25th march would be given protection under this ordinance.  

 

Also, the threshold limit to initiate a corporate insolvency resolution process 

against a corporate debtor has been increased from Rs 1, 00,000 (one lakh 

rupees) to Rs 1, 00, 00,000 (one crore rupees).  

  

																																																								
1 The Insolvency and Bankruptcy (Amendment) Ordinance, 2020 Available at 
https://ibbi.gov.in//uploads/legalframwork/741059f0d8777f311ec76332ced1e9cf.pdf (Accessed: 5 July, 2020). 
2 The Insolvency and Bankruptcy (Amendment) Ordinance, 2020 Available at: 
https://ibbi.gov.in//uploads/legalframwork/741059f0d8777f311ec76332ced1e9cf.pdf (Accessed: 5 July, 2020). 
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IMPACT OF THE SUSPENSION OF IBC, 2016 

 
1. Presence of other legislations  

 

The suspension of provisions of IBC to initiate the CIRP would now 

force the creditors to see some other routes for the legal recovery of their 

debts. Consequently, there are few other routes which are available to 

some class of creditors to initiate legal recovery. For e.g: 

 

• Securitization and Reconstruction of Financial Assets and 

Enforcement of Security Interest (SARFEISI) Act, 2002, creditors 

who have the benefit of security may look to recover their unpaid 

debts by enforcement of security. 

• Recovery of Debts due to Banks and Financial Institutions 

(RDDBFI) Act, 1993, a creditor which is a bank or financial 

institution might initiate the recovery of their debts under this act. 

• A Civil Suit for Recovery of money under Order 37 of Civil 

Procedure Code, 1908 is also one of the options available to the 

creditors. 

• Some Creditors would also have the option to choose for arbitration, 

if there is an arbitration clause included in their contract.  

 

Among the above options, if chosen by the creditors would lead to 

prolonged litigation as it was earlier in the pre-IBC era. Thus, the main 

purpose of the IBC for the speedy process and maximized realization of 

the assets would not be achieved. It would be interesting to see whether 

the creditors would initiate a recovery action under the available options 

or they would wait until the period of suspension of IBC is over and then 

they can claim the benefits of the provisions of the IBC. 
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2. Bar on the right of the company to initiate a CIRP under IBC itself. 

 

Where a Corporate Debtor has committed a default, a corporate applicant 

thereof may apply for the initiating the corporate insolvency resolution 

process with the adjudicating authority.3 

 

A company facing grave financial difficulties has been given an option for 

voluntary filling for the initiation of corporate insolvency resolution plan 

(CIRP) under section 10 of the code. But the IBC (Amendment) 

Ordinance, 2020, took away this right of the company by suspending the 

Section 10 of the code. The Supreme Court of India has also stated in 

various judgments that ability to start and end a business is a 

constitutional right which should never be abridged. The closure of the 

option for the companies facing financial crunch to exit the market amid 

Covid-19 pandemic is against the spirit, scope and objectives of the Code.  

 

3. Sword of Damocles over the head of Promoters/Directors. 

 

Amid the suspension of Section 7, 8 and 10 of the Code to initiate the 

CIRP against the corporate debtor, there is a sword of domacles hanging 

over the head of the promoters and directors. Many promoters and 

directors of the companies extend their personal guarantees against the 

loans taken by the company. In such cases, an application may be 

preferred by the creditor for initiation of CIRP against the personal 

guarantor. As per Section 95 of the Code, a creditor can apply to initiate 

CIRP against the personal guarantor. 

 

Thus, the IBC (Amendment) Ordinance, 2020 does not provide blanket 

immunity to the corporate debtor as it overlooked the distress that 

personal guarantors would face and it would eventually lead to the 

																																																								
3 The Insolvency and Bankruptcy Code, 2016 Available at: 
https://ibbi.gov.in//uploads/legalframwork/76b5b16aec39d2b0e3a20c15f907f0ac.pdf (Accessed: 5 July, 2020). 
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dragging of personal guarantors before the court for the insolvency 

proceedings. 

 

4. The company already under stress might take advantage of the 

Ordinance.  

 

A company which is already facing a financial crunch before 25th March, 

2020 and started making the defaults after the amendment came; they 

would be able to take a cover under the amendment even though the 

reason of making the default by such company is not due to the Covid-

19 pandemic. The IBC (Amendment) Ordinance, 2020 was brought to 

provide a protection to the companies facing financial difficulties due to 

the Covid-19 pandemic. But the companies who were facing financial 

difficulties due to some other reasons than the Covid-19 pandemic, they 

would also take the protection and escape their liability to pay their debts 

for a period of six months which might be extended to one year. The 

creditor’s interest would be hampered if the debtors start taking the 

benefits of the above said Amendment in this way. 

  

POSITION IN OTHER COUNTRIES 

 

The global pandemic situation due to the spread of the novel corona virus 

(Covid-19) has put a stop on commercial activities all over the world. It has 

gravely affected the economies of almost all countries. Due to this pandemic, 

the government of all the countries was forced to bring up some measures to 

protect the companies. Like India, many other countries all brought up 

measures to secure the companies in respect of the defaults made by them 

during the lockdown. 

 

Singapore has introduced a wide-ranging Bill known as COVID-19 Temporary 

Measures Act, 2020 which includes various changes to the existing provisions 

so that the individual and companies are given some time to deal with difficulties 

aroused due to the pandemic. Part III of this Act provides for the temporary 
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modifications to bankruptcy and insolvency regime.4 It has raised the quantum 

of debt to initiate the insolvency proceedings from 15,000 Singapore dollars to 

60,000 Singapore Dollars. Also, earlier the money was to be returned within 21 

days from the date when statutory demand notice was received by the debtor, 

but this time limit of 21 days has been increased to 6 months. 

 

Similarly, in Australia the government has brought Corona virus Economic 

Response Package Omnibus Act, 2020. Schedule 12 of the Act provides for the 

temporary relief for financially distressed individual and businesses. 5 The 

provisions of Schedule 12 increased the threshold limit to initiate insolvency 

proceedings from 2,000 Australian Dollar to 20,000 Australian Dollar and like 

Singapore; Australia also increased the limit to pay the money from 21 days to 

six months. 

 

But some countries like France, Germany etc have taken up different approach 

unlike Australia and Singapore. In France, the government has declared a 

Medical Emergency until October, 2020 and took the state of cash flow 

approach.6 By the state of cash flow approach, it means that until the debtor has 

same financial position as had held before 12th March, 2020, the creditor cannot 

initiate insolvency proceedings against the debtor. In simple words, a creditor 

cannot initiate insolvency proceedings against the debtor till October, 2020 due 

to medical emergency imposed and even after the medical emergency ends, the 

creditor can only initiate the insolvency proceeding when the debtor reaches the 

same financial position held by him before 12th March, 2020.  

  

																																																								
4 COVID-19 Temporary Measures Act, 2020 Available at: https://www.parliament.gov.sg/docs/default-source/default-
document-library/covid-19-(temporary-measures)-bill-19-2020.pdf (Accessed: 16 July, 2020). 
5 Coronavirus Economic Response Package Omnibus Act, 2020 Available at: 
https://www.legislation.gov.au/Details/C2020A00022 (Accessed: 18July, 2020). 
6 Emergency law no. 2020-290 Available at: 
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000041746313&categorieLien=id (Accessed 
20 July,2020) 
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CONCLUSION 

 

Thus, to provide some relief to the Debtors facing financial crunch due to 

Covid-19, India government actively and timely responded by bringing up the 

Insolvency and Bankruptcy (Amendment) Ordinance, 2020 on June 05, 2020 

which suspended the initiation of CIRP against a corporate debtor for six 

months which may be extended to one year. But such amendments would only 

provide a temporary relief till the suspension of the IBC. Once the suspension 

of IBC is over, there is going to be a great influx of applications being filed to 

initiate the CIRP. Also, some creditors may choose to take legal recovery actions 

under other legislations, which would lead to prolonged proceedings, defeating 

the very main purpose of the IBC Code. 

 

Also, after comparing the laws brought by other developed countries, it can be 

seen that most of the countries have stressed on providing a strong and vital 

time window to the companies to settle their disputes and they made sure that 

the capital flow of the company shall not be disturbed.  

 

Thus, the outright prohibition on the initiation of the CIRP may be a welcome 

step at present but in future, it would create numerous problems. In the short 

term, it might provide temporary relief and be a boon, but if the long term-

perspective is seen then it would ultimately be a bane as it would create more 

problems than solving few. Instead, the government should focus to amend the 

law in a way to provide a healthy window to the debtor and creditor to solve 

their disputes.	


