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THE LEGAL PERSPECTIVE OF MEDICAL 

NEGLIGENCE 
-ADV. ABHINAB RAM BAROOAH* 

ABSTRACT 

 

In the present scenario, many false and frivolous cases are filed in the court against the medical 

Practitioner for negligence. It is apt to mention that the public awareness for medical negligence 

is necessary as the medical Practitioner and the hospital management are facing lots of false 

complaint against the professionalism of the medical Practitioner. A number of judgments have 

been cited for providing guidelines of what constitutes medical negligence and what is required 

to prove it. The object of the study is to analysis the historical aspect of the medical negligence, 

what is medical negligence, their liabilities and their defences. It is also important to analysis 

the ethics of the medical Practitioner.    This study basically follows the Collective/ or doctrinal 

research method in which the compilation, interpretation and systemization of the primary and 

secondary source of data have been done. The research has been the done from the various 

articles and judgments from different websites of the Indian Government which pinpoints the 

data that is collected. After collecting the data, the researcher conducted an in-depth analysis 

of the content through which it concluded that the data is historical, descriptive and contains 

analytical views. The study of these articles is organized and systematized from the secondary 

source material. Thus, it will provide ample information regarding medical negligence in the 

eyes of the law. However, the paper is an attempt to trace the impact of medical negligence in 

the eyes of the law and basically deals with the liability, ethic and the defences of the medical 

negligence. It also provides some landmark judgments, and further, it provides the guidelines 

for the medical Practitioner. However, every study has a limitation. The study of medical 

negligence is very wide and extensive, which is why it is impossible to study every judgment and 

medical Practitioner in the country.  Moreover, all the judgments, liabilities and defences are 

not possible to discuss and describe in details. Only the prominent portions are curved out from 

the websites and are mentioned in the research paper. 

 

Keywords: Medical Negligence, Public Awareness, Medical Practitioners. 
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INTRODUCTION 

 

There is a famous quote which is well known to the people, and that is “Not all 

heroes wear capes, some of them wear white coats, and people call them the 

medical Practitioners”. These people are the unsung heroes who have a specific 

set of skills and knowledge in order to bring relief to a medical problem. During 

the tough times in which the world faces from a deadly virus like Spanish 

Influenzas in 1920 and COVID-19 in 2020 where millions of people are dead, 

and the ones who are most exposed from this virus are the Medical Practitioner 

itself. They are the one who sacrifices the most in order to prevent the outbreak 

and yet they are least appreciated by the people. 

 

The Medical Profession is a very noble profession. The patient approaches to a 

doctor or hospital estimating that the doctors and the nurses pose the specific 

sets skill and the knowledge for the medical treatment and further the doctors, 

nurses and the hospital staff should not be negligent, carelessness towards the 

patient irrespective of their attitudes and their problems. However, a doctor 

cannot save everyone’s life, but doctors should carry out his/ or her requisite 

skills and his knowledge in the most appropriate manner in order to save the 

patient’s life who has entrusted his life to the Doctor. Therefore, the Doctors 

should carry out all the test in order to find relief to the medical problem. 

Moreover, it is the duty of theDoctor to know the patient’s history regarding 

certain diseases even if the patient has no idea about that particular disease. 

Furthermore, it is also the duty of the Doctor to take prior consent of the patient 

or patient’s family for any major surgical operation, major treatment like 

chemotherapy or any significant investigation. This is why the doctor and 

patient relationship is very important as the patient want to trust the 

competency and efficacy of the hospital and Doctors, the patient wants to know 

and understand about the sickness and how will it affect their life in the future, 

the patient should be able to share their personal history with the doctors and 

the patient wants the Doctors and the hospital to treat them with dignity and 

respect   
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The history between the patient and the doctors goes back to approximately 

4000 BC and 1000 BC, the doctors were known as priest and patient were 

considered as a supplicant in which the priest used their magic and mysticism 

way of healing. Then came the 5th Century before Christ, in which magic was 

rejected and developed an empirical and rational medical system in keeping tabs 

with the social changes. The Hippocratic oath traced the attitudes of the doctors 

in which the patient has all the rights, and the doctors must abide by it, which 

is termed as ethics of the doctors. By the 18th Century, the word illness was 

formed, and if the patient were considered as aristocracy, then doctors would 

do anything in their power to satisfy them. However, gradually more and more 

underprivileged people were brought to relief to their medical problem due to 

surge of hospitals. 

 

Moreover, a scientific boost was the main reason for the more accurate 

investigation and medical treatment like shifting from surgery to medicine in 

diagnosing the diseases. By the time 20th Century arrived, medical science has 

evolved in toto. The model of mutual participation came into limelight in which 

there was equality amongst the patient and the doctors. Thus, this model helps 

the patient to participate more actively in case of a chronic disease under the 

instruction and supervision of the doctors 

    

Accordingly, there are three phases in which the relationship has to be observed. 

The first phase is that doctors, when requested by the patient for any illness, 

tries to aid the patient. Secondly, the doctors need to properly investigate the 

patient and ask to get investigated report from the pathological centre. Thirdly, 

after investigating all the reports, then the doctors draw up the plan for 

treatment by establishing the relationship between them. Therefore, the doctors 

need to interact with the patient effectively, and in border sense in which the 

patient feels satisfied and thus, this is practical approach in which doctors and 

patient need to follow in order to get relief.  
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WHAT IS MEDICAL NEGLIGENCE? 

 

The term medical negligence can be explained with the following example- the 

medical practitioners who pose a specific set of skill and knowledge must 

exercise a reasonable degree of careWhile treating the patients, the medical 

Practitioners may not have expertise on that particular set of skill. However, 

they should pose ordinary skills to bring relief to the patient. The medical 

Practitioner should do everything in their power to prevent any medical 

degradation until a specialist takes over and further the medical Practitioner 

must treat the patient with respect and dignity irrespective of their class, caste, 

religion and creed, failure to do the so, the medical Practitioner can be liable 

under Tort Law, Criminal Law and the Consumer Protection Act 1986. The 

three components as Winfield stated which needs to satisfy medical negligence 

are-:  

 

1) legal duty,  

2) Breach of duty and  

3) damages caused by the breach and are explained herein :-  

 

Legal duty:  The medical Practitioner’s legal duty comes into existence when 

there is a contract between the patient and the doctor whom the patient was 

upon entrusted with his life. It is well explained that the medical Practitioner is 

those who possess a skill and knowledge in a particular field and thus, the 

medical Practitioner has to exercise his legal duty with due diligence as it is 

expected to act in such a manner as in the ordinary contemporaries. 

 

Breach of legal duty: -The breach of legal duty occurs when the medical 

Practitioner who poses the skills and knowledge which may not be expertise 

skills but poses ordinary skill yet they failed to provide the care in which an 

ordinary prudent medical practitioner would have done in a similar situation. 

Therefore, failure in providing any reasonable care, medical treatment, 

investigation to any patient will amount to a breach of duty. 
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Damages for breach of duty: - A breach of duty occurs when there is a failure 

to provide any treatment which consequently results in an injury of the person 

or sometimes even death due to negligence. The liability of the person can be 

of two types that is, civil liability, or criminal liability and under Consumer 

Protection Act, 1986.  

 

To better understand this, reliance is placed on the judgment of Jacob Mathew v,  

State of Punjab1 in which the Hon’ble Supreme Court held that “In the Law of 

negligence, professionals such as lawyers, doctors, architects and others are 

included in the category of persons professing some special skill or skilled 

persons generally. Any task which is required to be performed with a special 

skill would generally be admitted or undertaken to be performed only if the 

person possesses the requisite skill for performing that task. Any reasonable 

man entering into a profession which requires a particular level of learning to 

be called a professional of that branch, impliedly assures the person dealing with 

him that the skill which he professes to possess shall be exercised and exercised 

with a reasonable degree of care and caution. He does not assure his client of 

the result. A lawyer does not tell his client that the client shall win the case in all 

circumstances. A physician would not assure the patient of full recovery in every 

case. A surgeon cannot and does not guarantee that the result of surgery would 

invariably be beneficial, much less to the extent of 100% for the person operated 

on. The only assurance which such a professional can give or can be understood 

to have given by implication is that he is possessed of the requisite skill in that 

branch of profession which he is practising and while undertaking the 

performance of the task entrusted to him he would be exercising his skill with 

reasonable competence. This is all what the person approaching the 

professional can expect. Judged by this standard, a professional may be held 

liable for negligence on one of two findings: either he was not possessed of the 

requisite skill which he professed to have possessed, or, he did not exercise, with 

reasonable competence in the given case, the skill which he did possess. The 

standard to be applied for judging, whether the person charged has been 

																																																								
1 (2005) 6 SCC 1.  



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|6 

negligent or not, would be that of an ordinary competent person exercising 

ordinary skill in that profession. It is not necessary for every professional to 

possess the highest level of expertise in that branch which he practises”. 

 

Therefore, in the above case, the Supreme Court gave guidelines regarding the 

filing of cases against medical negligence, and they are as follows: - 

 

1. The complainant needs to provide with prima facie evidence in 

order to prove before the court of Law and also has to seek the 

advice and opinion of another doctor in order to charge the 

negligence of the Doctor. 

2. The investigating officer, before proceeding against the Doctor, 

needs to seek an opinion from another doctor of the Government 

who shall be impartial and unbiased. 

3.   Unless the arrest is necessary for collecting the evidence or if the 

officer is not satisfied to proceed against the Doctor, the arrest is 

withheld.  

 

Mens rea is defined as the person with knowledge or intention causes injury to 

another person. Further the essential ingredient of mens rea cannot be ignored 

for consideration where there is charge of criminal liability. Therefore, the 

supreme court judgment urges that there should be mens rea, as mens rea is a 

major component required before filing the criminal complaint against the 

Doctor under negligence.  

 

LIABILITIES OF MEDICAL NEGLIGENCE 

 

Liability under the Consumer Protection Act, 1986:  The Consumer 

Protection Act, 1986 has opened a new quasi-judicial, convenient to redress 

problems of consumer relating to consumer service and consumer goods. The 

definition of the consumer is defined under section 2(d) of the Consumer 

Protection Act, 1986 and the definition of service is defined under section 2(i) 

of Consumer Protection Act, 1986, 1986. In 1995, the Supreme Court case 
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Indian Medical Association v. VP Shantha2 bought the medical profession under 

the definition of service. Further, the patient is considered as the consumer and 

the medical professionals are considered as a service provider. Moreover, the 

patient who has suffered injuries in any form during the treatment can now sue 

the service provider, i.e. medical professionals in the consumer court under 

Consumer Protection Act, 1986 for compensation.  

 

Reliance placed on the judgment Arvind Pandey & Anr. v. Dr. (Mrs.) Sulekha Saran 

& Ors.3   in which the National Consumer forum states that “the wife of the 

Complainant died due to medical negligence by the doctors as the doctors could 

have advised the complainant to take his wife to a better-equipped hospital. It 

was also held that the hospital, being a maternity hospitalwas responsible for a 

major part of the blame. Furthermore, the hospital is specialized for pregnant 

women and for the delivery of children. Therefore, it should have been well 

equipped for all the emergencies, including a blood bank as in a society as ours 

many would-be-mothers coming from the not-so-well-to-do-families may face 

the problem of post-delivery haemorrhage requiring blood transfusion”. 

“Moreover, on considering the total facts and the circumstances, the National 

Consumer Disputes Redressal Commission (NCDRC) held Rs. 5,00,000/- as 

compensation in which Rs. 2,00,000/- for the complainant himself for losing 

his wife and Rs. 3,00,000/- to the minor son till he attains majority”.      

 

Liability under tort law: - Medical Negligence under Law of Tort has a great 

emphasis on the well -stated fact that the Law of torts starts from the point 

where consumer protection ends. Why it is stated in the manner because most 

of the claims are brought under torts where there is no contract between the 

consumer and the patient. The reason behind this is that in the governmental 

institutions where the doctors treat the patients for free without any contractual 

obligation and thus, the medical Practitioner who serves for free; if found guilty 

for negligence are liable under Law of Tort. Moreover, the principle is to 

compensate the victims if found injured or loss of life. It is also a nature of the 

																																																								
2 1995 SCC (6) 651. 
3 (2012) 6 ALD (Cons.) 1 (NC). 
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civil remedy, so the victim needs to proceed to the civil court. In this, the 

Plaintiff needs to prove the case with sufficient evidence to make the medical 

Practitioner guilty of negligence or else the case of the victim will be dismissed 

by the court of Law. Therefore, the Plaintiff needs to prove the case with cogent 

evidence with a medical expert and medical records. 

 

Reliance is placed here on the judgment A.V. Janaki Amma And Ors. v. Union of 

India(UOI) And Ors.4 delivered on 23 October 2003 in which Allahabad High 

Court states that “In this situation, many questions require answers while 

assessing damages suffered by family as a whole and each of the petitioners. 

There is no statute law in this regard. Like in all cases of compensation and 

damages, in tort law, we have to fall back on the decided cases. How much 

impact fell due to death of Savithri on the family and on each of petitioners is a 

matter of evidence”. 

 

Therefore, the overall view of the judgment states that the Petitioner needs to 

provide hard and cogent evidence in order to prove the guilt of the 

Respondents. Hence, there was barely cogent evidence in the affidavit of 

evidence. Thus, the court cannot assess the specific damages under various 

heads. 

 

Reliance placed on the judgment of M. Ramesh Reddy v. State of Andhra Pradesh5 -

in which the Andhra Pradesh High Court held that it is the duty of the hospital 

to take care of the sensitization of the hospitals and the bathrooms. Here, in the 

present case, the bathroom was not clean, and the patient fell down and died. 

Due to the negligence done by the hospital, the Andhra Pradesh High Court 

passed an order for compensation amounting to Rs. 1,00,000/- to the victim. 

Liability under Contractual Law: - Liability under Contract Law is very limited 

as compared to the Law of Torts. It is very restricted to the service provider. 

The civil suit which is filed by the Plaintiff is not maintainable unless and until 

there is any contract between the patient and the Doctor. Moreover, it basically 

																																																								
4 2004 (1) ALD 1. 
5 1975 36 STC 439 AP. 
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deals with private health care where the patient approaches the Doctor, and it 

is contractual in nature. Therefore, no suit is liable under the civil court under 

the Law of contract where there is no service provided by the doctors. For 

example; A suffered injury from a lethal accident and got admitted in the 

hospital. B is a surgeon and operated A after reading the investigation reports. 

Thereafter, the Doctor misread the reports and operated the other part. 

Therefore, the Doctor has committed a breach of duty and hence, it is a 

suggestion to the Plaintiff to file a civil suit under the Law of contract.  

 

Liability under Criminal Negligence: - A doctor is criminally liable as an 

when there is guilty of mind. Moreover, under criminal law, the rashness and 

recklessness amount to a crime, then there must be a higher degree of 

recklessness which require to prove the charges against medical negligence.  

However, the death of the patient went beyond the mere matter of 

compensation and further to prove the fact the burden of proof lies on the 

person who is claiming.    

 

Reliance placed on the judgment Dr Suresh Gupta v. Govt. of N.C.T of Delhi & 

Anr.6  , in which Supreme Court held that “To convict, therefore, a doctor, the 

prosecution has to come out with a case of a high degree of negligence on the 

part of the Doctor. Mere lack of proper care, precaution and attention or 

inadvertence might create civil liability but not a criminal one. The courts have, 

therefore, always insisted in the case of an alleged criminal offence against 

Doctor causing the death of his patient during treatment, that the act 

complained against the Doctor must show negligence or rashness of such a 

higher degree as to indicate a mental state which can be described as totally 

apathetic towards the patient. Such gross negligence alone is punishable”. 

Therefore, in the above case and according to the facts that the accused was not 

guilty of an offence committed under section 304-A of Indian Penal Code, 1860 

as there was no gross negligence and recklessness made out against the 

accused/Doctor. 

																																																								
6 (2004)6 SCC 42) 
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WHAT ARE SOME MEDICAL NEGLIGENCES DEFENSES? 

 

It is clear from the other topics which are discussed hereinabove that to prove 

Medical Negligence the Plaintiff needs to provide with a high degree of credible 

evidence to the court in order to punish the accused/medical professional under 

section 304A of Indian Penal Code,1860.  However, to prove the innocence of 

the accused/medical Practitioner, there are number of defences that may apply, 

but out of the many defences the main defences that need to be discussed here 

are mentioned herein below: - 

 

• Standard Negligence: - The standard Negligence in which the Doctor 

has to deny the allegation made out by the Plaintiff (the claimant). 

Further the accused(medical professional) has to convince the court 

with the documents, and the prescriptions that the accused has treated 

the patient with the standard guidelines and the patient injury or death 

is not due to the medical error. Thus, it is the most common defences 

of Doctor in which the Doctor denies and disproves the elements of 

the negligence. 

• Contributory or patient negligence: - Oftentimes the accused/medical 

Practitioner not be blamed for Medical Negligence. However, if only 

the accused/Doctor proves during the legal proceedings that it is the 

negligent act of the patient that has caused death or injury to him or her 

or even if there is no follow up of the doctor orders which ultimately 

causes death or if the patient does not discloses key elements of his or 

her medical history and so on. In this regard, medical practitioners are 

not liable for medical negligence.  

• Accident while conducting a lawful act: - It is defined under section 80 

of the Indian Penal Code, 1860 in which it states that any act which is 

done by accident or misfortune but without any criminal intimidation 

or knowledge but under lawful means and act in a lawful manner with 

proper care and caution to treat the patient, and thus, the medical 

Practitioner are not held liable.  
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• Good Faith: - During the emergencies when the patients are in medical 

distress situation with no other options left, the medical Practitioner has 

to take a key constructive decision in order to treat the patient. 

Therefore, if the doctor aids someone during the medical emergency, 

then he or she is not liable under civil and criminal law. Moreover, the 

good faith is also described under section 81 and 88 of the Indian penal 

code which specifically states that there shall not be any criminal 

intimidation or knowledge or does not intend to cause harm even if the 

patient gives consent to it. Thus, the decision of the Doctor was in ‘good 

faith’ in order to save the life of the patient.  

• Four D’s: - According to the Medical Negligence the four Ds needs to 

be present in order to prove the accused guilty and the four Ds of 

medical Negligence are duty, dereliction, damages and direct cause. The 

defence attorney needs to point out the missing of one of the four Ds 

or contradict each of the four Ds in favour of accused during the legal 

proceedings. The contradiction can be done by way of documentation, 

statements, cross-examination and by arguing before the court of Law. 

• Wrong parties being sued: - The parties which are alleged by the 

claimant has to have credible evidence to prove guilty during the legal 

proceedings. However, if there is no evidence traced among any of the 

parties mentioned in the petition, then that party by order of the court 

is liable to be struck down from the petition.    

• Limitation: - The basic defence of the Doctor is the limitation period. 

The General time limit for medical negligence and personal injury is of 

3 years from the date of alleged negligence have occurred. Therefore, it 

is vital for the defence attorney to look into the time limit of filing the 

petition to the court. If the petition is filed beyond three years and no 

application is filed for condoning the delay or even if the application is 

filed, but without any explanation then the defence attorney has the 

right to point out to the court that application filed by the claimant is 

without explanation and thus it is bogus in the eyes of the law. 

Moreover, the accused can rely on the section 468 of the Code of 

Criminal Procedure, 1973 in which it states that Bar to taking 
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cognizance after lapse of the period of limitation. Hence, the court has 

the power to dismiss the petition. Reliance placed in Kusum Sharma & 

Ors v. Batra Hospital & Ors in which Supreme Court provided well-

known principle while deciding whether medical Practitioner is guilty of 

medical negligence are stated as below: - 

• “Negligence is the breach of a duty exercised by omission to do 

something which a reasonable man, guided by those considerations 

which ordinarily regulate the conduct of human affairs, would do, or 

doing something which a prudent and reasonable man would not do.  

• Negligence is an essential ingredient of the offence. The negligence to 

be established by the prosecution must be culpable or gross and 50, not 

the negligence merely based upon an error of judgment.  

• The medical professional is expected to bring a reasonable degree of 

skill and knowledge and must exercise a reasonable degree of care. 

Neither the very highest nor a very low degree of care and competence 

judged in the light of the particular circumstances of each case is what 

the law requires.  

• A medical practitioner would be liable only where his conduct fell below 

that of the standards of a reasonably competent practitioner in his field.  

• In the realm of diagnosis and treatment, there is scope for genuine 

difference of opinion, and one professional doctor is clearly not 

negligent merely because his conclusion differs from that of other 

professional doctors.  

• The medical professional is often called upon to adopt a procedure 

which involves higher element of risk, but which he honestly believes as 

providing greater chances of success for the patient rather than a 

procedure involving lesser risk but higher chances of failure. Just 

because a professional looking to the gravity of illness has taken a higher 

element of risk to redeem the patient out of his/her suffering which did 

not yield the desired result may not amount to negligence.  

• Negligence cannot be attributed to a doctor so long as he performs his 

duties with reasonable skill and competence. Merely because the doctor 
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chooses one course of action in preference to the other one available, 

he would not be liable if the course of action chosen by him was 

acceptable to the medical profession.  

• It would not be conducive to the efficiency of the medical profession if 

no Doctor could 52 administer medicine without a halter round his 

neck. 

• It is our bounden duty and obligation of the civil society to ensure that 

the medical professionals are not unnecessary harassed or humiliated so 

that they can perform their professional duties without fear and 

apprehension.  

• The medical practitioners at times also have to be saved from such a 

class of complainants who use criminal process as a tool for pressurizing 

the medical professionals/hospitals particularly private hospitals or 

clinics for extracting uncalled for compensation. Such malicious 

proceedings deserve to be discarded against medical practitioners. 

• The medical professionals are entitled to get protection so long as they 

perform their duties with reasonable skill and competence and in the 

interest of the patients. The interest and welfare of the patients have to 

be paramount for the medical professionals”.  

 

ETHICS OF MEDICAL LAW 

 

In the matter of Pt Parmanad katara v. Union of India & Ors7, the Supreme Court 

in the landmark decision forms the guidelines of medical ethics. The brief fact 

of the case is the human right activist filed a writ petition on the basis of a 

newspaper report which is about the death of the person who was riding the 

scooter after being knocked down by the speeding car. Thereafter, he was taken 

to the nearby hospital and there the Doctor refuses to treat the person as it was 

a medical legal case, then he was asked by the Doctor to take to another hospital 

which is about 20 kilometres from the former hospital and which is authorized 

to take medical-legal cases. The victim succumbed to the injuries before he was 

																																																								
7 1989 AIR 2039. 
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taken to that hospital. The petitioner prayed for the direction to be issued to 

Union of India that the injured person must be treated instantly and later on all 

the procedure of the criminal to be operated in order to avoid negligent death. 

Moreover, if there is a breach of any direction, then proper action and 

compensation should be admissible. 

 

The Petitioner later impleaded The Secretary, Ministry of Health & Family 

Welfare of the Union of India, the Medical Council of India, and the Indian 

Medical Association. 

 

After taking references of all the relevant documents and the meetings of the 

code of medical ethics, the Supreme Court held, as follows: - 

 

1. “Article 21 of the Constitution casts the obligation on the State 

to preserve life.  

2.   There can be no second opinion that the preservation of human 

life is of paramount importance. That is so on account of the fact 

that once life is lost, the status quo ante cannot be restored as 

resurrection is beyond the capacity of man.  

3.   The patient whether he be an innocent person or a criminal liable 

to punishment under the laws of the society, it is the obligation 

of those who are in charge of the health of the community to 

preserve life so that the innocent may be protected and the guilty 

may be punished. Social laws do not contemplate death by 

negligence to tantamount to legal punishment.  

4.  Every doctor, whether at a Government hospital or otherwise has 

the professional obligation to extend his services with due 

expertise for protecting life.  

5.   No law or State action can intervene to avoid/delay the discharge 

of the paramount obligation cast upon members of the medical 

profession. The obligation being total, absolute and paramount, 

laws of procedure whether in statute or otherwise which would 
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interfere with the discharge of this obligation cannot be sustained 

and must, therefore, give way. 

6.   The court gave directions for giving adequate publicity to the 

decision in this case through national media Doordarshan and All 

India Radio as well as through High Courts and Session Judges”. 

       

Further in the above case the Supreme Court also held that “Medical Council 

of India along with their affidavit has filed Code of Medical Ethics which 

everyone in the medical profession is expected to follow, but still the news item 

which is the starting point of this petition is of 1988. The Code of Medical 

Ethics flamed by the Medical Council was approved on 23 October 1970. This 

only reveals an unfortunate state of affairs where the decisions are taken at the 

higher level good intentioned and for the public good but unfortunately does 

not reach the common man, and it only remains a text good to read and 

attractive to quote”. Thus, the Petition was disposed of. 

 

FINDINGS AND ANALYTICAL VIEW 

 

Medical Practice is a very complex profession in which the individual needs 

privilege qualification, hard work and experience. Medical Practitioners need to 

achieve the difficult task of qualifying education and gain experience. In the 

present scenario, a lot of new technologies are invented, in which medical 

Practitioners have to get hands - on experience. The prospective follow up study 

will give you the entire view of where medical Practitioner went wrong, causing 

damages to the patient or death to the patient.  

 

The most important for medical Practitioners is to follow the code of medical 

ethics. It is the duty of the medical practitioner to treat the injured patient with 

a reasonable degree of skill and knowledge and a reasonable degree of care. It 

is also the duty of the medical practitioner to treat the injured patient at the time 

of emergency, emergencies such as an accident or grievous hurt. These 

emergency cases consist of the medico-legal ingredient, but it is the duty of the 

Practitioner to treat the patient first because the preservation of human life is 
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the utmost importance. Once a life is lost, it is impossible to restore. After 

saving the life of the patient, the proceedings based on a legal aspect can be 

started. This should be not be the cause of death by negligence in tantamount 

to legal proceedings. 

 

The medical Practitioner may not have expertise in the particular skill or may 

not have knowledge rather medical Practitioner should have ordinary skills and 

that much amount of knowledge in order to bring relief to the patient. However, 

it is not possible for every medical Practitioner to save the life of each and every 

person. More so, it is not possible for every medical Practitioner to stay in the 

hospital 24/7 or in the clinic. However, it is possible for the medical practitioner 

to treat the patient in the best possible manner and give everything in their 

hands to bring relief to the patient. 

 

The judgments that are cited in the research paper provides with the view that 

there is no perfect negligence case. Every case has one or the other problem, 

and every case no matter how good the case may be, thus can be ruined. The 

burden of proof lies with the petitioner as the petitioner has to work hard to 

convince the judges to decide in the petitioner’s favour by way of 

documentation along with the case, by cross-examining the witnesses, and by 

providing convincing arguments. The defendant, at their end, has a win stance 

as there are a lot of defences available for the defendant and landmark 

judgments at their end. For the very reason, the case under medical negligence 

that can be criminal, contract or consumer litigation cannot make a silk purse 

out of sow’s ear. If the case of the petitioner is very complicated, then it is 

advisable for the lawyer to seek medical advice from an expert of a different 

branch. This will help the petitioner to build the case strong and in an organized 

and systematized way. Therefore, the medical negligence provides three 

conditions in which the Petitioner needed to prove, i.e. 1) when there is a breach 

of duty on the part of care by the medical practitioner to the patient, 2) when 

the medical Practitioner has committed violation of duty and 3) the patient has 

been suffering from consequential damage from the result. Thus, these three 
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conditions to be given paramount importance to prove medical negligence on 

the part of medical Practitioner. 
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CONCLUSION 

 

The medical profession is a vulnerable and complex profession in which the 

medical Practitioner while performing the duty requires to take due care to the 

patient with a lot of patients. The guidelines are provided in some of the 

landmark cases as it is discussed above. However, there are lots of cases which 

are filed against the medical Practitioner just to harass them. The petitioner 

needs to gather all the credible evidence and present it in court in order to prove 

the medical Practitioner guilty of negligence.  

 

Many Medical Practitioner have specialisation in some areas of medical science, 

because of which, they should not neglect even the smallest things, as they may 

cause death of the patient. Due to these reasons, Medical Practitioner cannot be 

held under civil and criminal liability. 

 

Therefore, it is important to punish the medical Practitioner as well to protect 

the medical Practitioner. From all the judgments that are mentioned in this 

research paper, it is vital to note down that the duty of the courts to see that the 

medical Practitioner should not get harassed while performing their duties. 

 

SUGGESTIONS 

 

The present research work highlights the view of the medical malpractice in the 

hands of the medical Practitioner and further discusses the protection of the 

medical Practitioner against the false and frivolous cases. In regard to that 

following the suggestion are discussed below: - 

 

• Separate Medical Tribunal: - The object of the separate tribunal will 

provide protection to the large body of consumers as well as service 

providers. The quasi-judicial tribunal requires to observe the principle 

of natural justice and give speedy disposal of the cases. However, by 

judicial interpretation, medical service is the service under the Consumer 

Protection Act, 1986. Due to the pressure in workload and delay in 
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disposal of cases in the consumer forum, there is a need to establish a 

separate medical tribunal in order to adjust the medical malpractice 

cases. 

• Rights of health care to be recognized as a fundamental right: - The right 

of health care should be recognized as a fundamental right as it will give 

poor people an advantage to get treatment in the private hospital. It is 

required as the government hospital are deprived of medical 

infrastructure, medical technology, medical professionalism if compared 

to a private hospital. Therefore, the right to health care is the need of 

the hour as it should be instituted in public and private health care 

institution. 

• MBBS degree in all the Universities: - The object of the MBBS degree 

in all the universities will provide with a large amount of medical 

Practitioner. This will help to provide medical service in remote places 

where medical solutions are unable to reach. This will help the medical 

Practitioner to establish their medical practice in the remote places and 

thus, provide relief to the medical problems. 

• Increase of budget on medical service and health care: - The 

Government should increase the budget on medical service and health 

care institution as it will give an additional boost to the medical 

Practitioner to treat the underprivileged person free of cost. This is also 

vital for medical Practitioner as they can serve in remote villages without 

having second thoughts in their mind. Further, there will be more 

medical infrastructure in the country and thus will be given free of cost 

treatment. 

• Special Laws for Medical service: - The Indian Medical Council Act, 

1956 provides lesser protection to the medical Practitioner. Moreover, 

there is inter-state and intra state distribution of man power and 

resources. However, the enactment of special laws for medical services 

will provide additional protection to the medical Practitioner as in the 

recent present scenario a lot of false and frivolous cases are filed against 

the medical Practitioner even after the medical Practitioner followed the 

guidelines of Indian Medical Association. This enactment of the special 
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Law will give stricter action against the claimants for filing frivolous 

cases. Further, the medical Practitioner can perform their duty with due 

care and patience and without having a second thought. 

• Reform of medical education: - In the present scenario, there are few 

competent medical practitioners. The universities and colleges do not 

produce competent medical Practitioner and moreover, the universities 

and the college’s emphasis more on the degree rather than training. The 

reformation will give more emphasis on the medical sector like choosing 

an area of specialization at the graduation level as same as in the course 

of engineering.      

 

Medical council to take suo-moto action: - The Indian Medical Council Act, 

1956 under section 20 (A)(1) in which any violation done by the medical 

Practitioner for any alleged infamous conduct, the State Medical Council has 

the power to initiate disciplinary proceedings after the investigation of the 

Medical Practitioner but do not have the power to take action until a complaint 

is filed by the opposite party. Therefore, there is a need to empower the Indian 

Medical Council to take sou-moto action against medical malpractices.	


