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ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 

Corpus Juris: The Law Journal 
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UNIFORM CIVIL CODE IN INDIA WITH 

REFERENCE TO TRIPLE TALAQ BILL, 2017 
-DR. S.R. MANJULA* 

 

ABSTRACT 

 

India is a diverse nation that houses many cultures, religions and practices. The historically 

rich nation has various religious communities that follow their own personal laws in matters of 

marriage, divorce, adoption, inheritance, etc. To bring uniformity in the same, the introduction 

of a Uniform Civil Code has been contemplated. In fact, even the Constitution underlines the 

importance of the same under the Directive Principles of State Policy. For Muslim women 

particularly, matters of divorce and specifically the practice of triple talaq have received a lot of 

flak. This research paper aims to analyse the approach towards a Uniform Civil Code through 

the lens of the Triple Talaq Bill, 2017.  
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INTRODUCTION 

   

India is a country of diversities in culture, customs, usages and practices with 

distinct groups on the basis of castes, religion, sex and place of birth etc. 

Comparing to the most of the countries in the world, India is claims to be 

progressive, since it has a rich heritage in spirituality, religion, culture, tradition 

and science is noteworthy. Non-violence has been the main essence of all the 

religions, which have their origin in the subcontinent. Among Jainism is of the 

extreme form. Even though non-violence is an element in all religions across 

the world, the degree of it in Indian religions is more. The religion is the path 

of self-realisation, non-violence is the means. 

 

The definition of secularism is actually the principle of separation of the State 

from religious institutions. The State is involved with the religious and spiritual 

institutions, in various ways. In practice the government is managing most of 

the institutions. If the State intends to promote the tolerance among the 

religions and to establish Uniform Civil Code, the pluralism in policy making is 

the only decision can be taken by the State. 

 

INDIAN CONSTITUTION AND SECULARISM 

 

India that is Bharat a Union of Territories,1 is an emblem which states that, India 

is one unit. The Preamble to the Constitution says that, India is a secular 

country. The term secularism implies the absence of religion in the eyes of the 

State. It also means the State should give equal treatment of all religions. During 

the Colonial Era the British Government had enacted the number of legislation 

to permit religious practices. After the Constitution of India came into existence 

the establishment of the uniform civil code has been entrusted upon the State 

under the Directive Principles of State Policies.2 

																																																								
1 Article 1, Constitution of India.  
2 Article 44 of the Constitution of India,‘ the State shall endeavour to secure for the citizens a uniform civil code 
throughout the territory of India.’ 
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In S.R.Bommai vs. Union of India,3 the Supreme Court of India has held that 

secularism is a basic structure of the Constitution; the religion should not be 

mixed with state. The State has no religion of its own. 

 

THE APPLICATION OF PERSONAL LAWS 

 

Owing to its diversity in religions, practices and the diaspora of people, there 

are many personal laws that are applicable to matters such as marriage, divorce, 

adoption, etc. The Hindu Marriage Act, 1955 provides for equal grounds for 

divorce to both the parties to seek separation from matrimonial bondage.4 The 

Shariat Act, 1937 provides for the practice of triple talaq pronouncement to get 

separation from matrimonial bondage.5 

 

Muslim Law- Concept of Triple Talaq 

 

Triple talaq is the practice under which a Muslim man can legally divorce his 

wife by simply uttering talaq three times. It is prevalent among Muslims in India 

the majority of whom follow the Hanafi Sunni Islamic School of Law. 

 

The Muslim Women (Protection of Rights on Marriage) Bill, 20176 

 

The Triple- Talaq bill is known as the landmark bill in ensuring the Uniform 

Civil Code in India. The makes the practice of instant triple talaq or talaq-e-

bidat as void and unconstitutional. Since the Constitution of India guarantees 

the gender- justice by way of non-discrimination on the basis of sex, caste, 

religion and place of birth etc. 

 

According to the Uniform Civil Code Bill,  the triple talaq in any form like 

spoken, in writing or by electronic means such as email, SMS and WhatsApp as 

illegal and void by prescribing 3 years jail term to the person. It also imposes 

																																																								
3 A.I.R 1994 SC 1918. 
4 Section-13 and 13- B of the Act. 
5 Section-2 of the Act. 
6 It introduced on Thursday , 28th December,2017. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|4 

the fine and the quantum of fine will be decided by the Magistrate. The 

provision for subsistence allowance can be claimed by the wife from her 

husband for her children also. 

 

As regarding the custody of minor children, mother can also seek the custody 

of her minor children from the Magistrate. The order of the Magistrate is final 

in this regard.  

 

HISTORICAL BACKGROUND OF UNIFORM CIVIL CODE  

 

In Shah Bano Begaum vs. Mohd Ahmad Khan7, The Hon,ble Supreme Court of India 

had held that, the right to equality under the Constitution of India is prevail over 

the personal law in the matter of maintenance is concerned. Section- 125 of 

Cr.P C is equally made applicable to women who are entitled for maintenance 

after divorce. 

 

Four months8 earlier to the introduction of the bill the Supreme Court of India 

declared the practice of triple talaq as unconstitutional. The bill declares 

pronouncement of talaq thrice by a man on his wife for instantly divorcing her 

as illegal and a cognizable and non- bailable Offence. The bill provides that a 

man committing the offence might be imprisoned upto three years and also 

entitled to pay fine also. 

 

The Law Minster Ravi Shankar Prasad, who piloted the bill in the Lok Sabha, 

said that it was a historic move by the BJP-led Government to protect and 

empower the Muslim women and ensure gender- justice and gender equality.  

He also said that, there are nearly 100 cases of triple talaq but the police could 

not act against the men due to the absence of stringent law.9 

 

																																																								
7 985 SCR (3) 844. 
8  On 22nd August, 2017. 
9   Reported in newspaper, ‘Deccan Herald’, 29th December, 2017, page no -1. 
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Opposing the bill, All India Majlis-e-Ittehadul Asaduddin Owaisi argued that, 

the BJP- led coalition government is bringing the bill with vested interest to 

carry forward its ideology. He also accused Union Law Minister  is misleading 

the House by referring to Pakistan triple talaq law and asking him to tell the 

house s to where in the world pronouncement to triple talaq has been made a 

criminal offence.10 

 

Instead of this bill the government should bring provisions for financial 

assistance to Muslim women facing desertion. Owaisi said that, if you  have true  

intention, create a corpus of rupees 4,000=00 crore for this he added. Opposing 

the bill, CPM member A Sampath described the bill as a transgression on civil 

rights. If criminality is brought into the civil aspect of this law the situation will 

go behind the powers of the government machinery.11  

  

In a majority 3:2 judgment, the apex court set aside instant talaq as a manifestly 

arbitrary practice. It also said, "Given the fact that Triple Talaq is instant and 

irrevocable, it is obvious that any attempt at reconciliation between the husband 

and wife by two arbiters from their families, which is essential to save the marital 

tie, cannot ever taken place." 

 

Intention of the Bill  

 

 In Shayara Bano vs. Union of India.12 the Supreme Court of India judgment on 

August 22, 2017, the practice of triple talaq has considered as unconstitutional. 

In this case the petitioner has left her matrimonial home on 9th April, 2015 in 

the company of her father Iqbal Ahmad and maternal uncle Raees Ahmad along 

with her children Mohammed Irfan and Umaira Naaz. On 3rd July, 2015 the 

respondent ( Rizwan Ahmad asked the father of Shayara Bano to send her back 

to her matrimonial home. On 7th July 2015 two children brought to Allahabad, 

but wife was refused to go to her husband house. The, an application for 

																																																								
10 Ibid page no -12. 
11  Biju Janata Dal(BJD) member Tathagata Satpathy said. 
12  WP No 118,2016, delivered by five judge Bench comprised of J S Khehar, U U Lalit, Kurian Joseph, S ABDUL 
Nazeer and R F .Nariman. 
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restitution of conjugal rights has been filed by the husband before the Principal 

Judge, Allahabad.13  

 

The Petitioner filed an application under Section-125 of the Code of Criminal 

Procedure and also sought to transfer the case to Uttarakhand. On 10th October, 

2015 the Talaq Nama ( deed of divorce) had done by the respondent by stating 

that, your dower(Mehr) and the expenses of Iddat (waiting period), I hereby 

paying through DD No-096976 dated 6-10-2015 drawn at Allahabad Bank a 

sum of Rs.10,150=00(Ten thousand and one hundred and fifty rupees) 

 

On 22nd  August ,2017, the Supreme Court of India by majority 3:2 held that 

the practice of talaq-e-biddat as unconstitutional and Section-2 of the Shariat 

Act is void. 

 

Followed by the above judgement the government thought to bring a codified 

law to make the practice of triple talaq as punishable offence. 

 

The main object of the bill is to protect the rights of married Muslim women 

and to prohibit divorce by pronouncing talaq by her husband and to provide 

for matters connected therewith or incidental thereto. It makes the 

pronouncement of talaq-e-biddat "void and illegal." According to clause 3 of 

the bill, "Any pronouncement of talaq by a person upon his wife, by words, 

either spoken or written or in electronic form or in any other manner 

whatsoever, shall be void and illegal."14 

 

Proposed punitive measure 

 

A man who pronounces talaq on his wife will be punished with imprisonment 

for a  term which may extend to three years and  fine. This Bill also makes the 

pronouncement of talaq-e-biddat a non-bailable offence.15 Clause 7 says, "An 

																																																								
13 in case no.1144/2015. 
14 Chapter-II  clause-3 of the bill says about declaration of talaq to be void and illegal. 
15 Clause 4 of the bill. 
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offence punishable under this Act shall be cognizable and non-bailable within 

the meaning of the Code."  

 

Protection of Muslim Women’s Nights  

 

The woman upon whom talaq is pronounced is entitled to receive an allowance 

from her husband, and  she retains custody of her children.16 

  

But unlike most other criminal offences that come with a three-year sentence, 

the bill makes the offence cognizable. This means that a Muslim woman will 

not need to approach a court but the police which can straightaway arrest the 

man without a warrant. Also, the offence has been made a non-bailable offence 

which implies only the court - and not the police - can release the man on bail. 

 

The bill also entitles women, upon whom Talaq is pronounced, the custody of 

her minor children. The woman can also seek a subsistence allowance from 

herself and her dependent children. A magistrate will decide on the amount of 

this allowance keeping in view the husband's income. 

 

The Congress has backed the government on bill but suggested some changes 

to make the provisions to protect Muslim women. During the debate in the Lok 

Sabha, many opposition leaders have asked the government to revisit the 

provision for jail term for the Muslim man who attempts to divorce by instant 

"Triple Talaq". It was pointed that the man would not, if he is jailed, be able to 

provide a subsistence allowance. The government has allayed this fear, saying 

that courts were free to release the man on bail. Also, the magistrates have been 

given a free hand to send the man to jail for a shorter duration. The law does 

not specify a minimum jail term that those found guilty would have to serve. 

  

																																																								
16 Clauses 5 and 6 of the Bill say, " a married Muslim woman upon whom talaq is pronounced, shall be entitled to 
receive from her husband such amount of subsistence allowance for her and dependent children," and "shall be 
entitled to custody of her minor children in the event of pronouncement of talaq by her husband." 
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SUGGESTIONS 

 

The following suggestions can be made to the bill before becoming a law for 

enforcement. 

 

1.  The process of Conciliation can be done before taking action 

against the husband. 

2. The matter can be considered as civil wrong 

3.  The act of pronouncement of talaq also can be prohibited in 

personal law 

4.  The judicial separation can be permitted with the consent of the 

parents. 

 

CONCLUSION 

 

In order to prevent the continued harassment being meted out to the helpless 

married Muslim women from pronouncement of triple talaq the government of 

India has passed the bill. The Constitutional ambition of establishing uniform 

civil code throughout the territory of India is the fundamental duty of the 

welfare and secular state like India. To ensure gender justice in the society also 

the international endeavor as contemplated in the International Convention on 

Elimination of All forms of Discrimination Against the Women (CEADAW). 

 

The Uniform Civil Code in India in matrimonial cases is not possible, but, when 

the question of maintenance and protection of women is concerned the 

Constitutional law prevails over the personal law	

 


