
	

 

 

 

 

 

 

 

 

 

 

 

 

 

 

VOLUME II: ISSUE 3 

SEPTEMBER 2020 

 

 

 

 

 

 
Email: editor@corpusjuris.co.in 

 
 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	

 
DISCLAIMER 

 
 
No part of this publication may be reproduced or copied in any form by any means 

without prior written permission of the Editor-in-chief of Corpus Juris – The Law 

Journal. The Editorial Team of Corpus Juris holds the copyright to all articles 

contributed to this publication. The views expressed in this publication are purely 

personal opinions of the authors and do not reflect the views of the Editorial Team 

of Corpus Juris or the Publisher Adv. Sunil Chauhan. Though all efforts are made 

to ensure the accuracy and correctness of the information published, Corpus Juris 

shall not be responsible for any errors caused due to oversight or otherwise. 

 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	

ABOUT US 
 

Corpus Juris is an open access, peer reviewed journal published by Adv. Sunil 

Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 

authors and constantly strives to make the publication process as collaborative 

as possible.  

 

After our previous edition which garnered an outreach of national as well as 

international students and practicing professionals, Corpus Juris has seen an 

enormous growth, because of you, its readers and our contributors.  

 

With this thought, we hereby present to you 

Corpus Juris: The Law Journal 
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AMENDMENTS TO THE CONSTITUTION: 

SCOPE AND LIMITATIONS 
-ADITYA RASTOGI AND  

ARNAV AVASTHY* 

 

ABSTRACT 

 

The word amendment is merely a seven-letter word but is capable enough to change the entire 

political scenario. The Webster dictionary has defined amendment as the ‘process of altering or 

amending a law or document’. The Indian Constitution is a bag of borrowings. The founding 

fathers of the Constitution knew that our country being a developing nation, post-independence 

the constitution would need a mechanism in place to keep up with the time and stay relevant 

to the needs of people living in India. The amendments under the Indian Constitution can be 

bifurcated into four types: by simple majority, absolute majority, effective majority and special 

majority. The process of amendment of the Constitution commences when the bill is introduced 

in either house of the parliament. It must be passed in both the houses with majority. Once the 

bill is passed it is sent to the President for approval. Till now 104 amendments have taken 

place with the last one being the Goods and Services Tax amendment. Though amendments 

come as a handy tool to bring about changes in the Constitution and the society, but it should 

not be such which may cause injustice or prejudice of an irremediable nature to the public in 

large. For this various landmark judgement have been given by our apex court to put some 

reasonable restrictions on the amendment so that the fundamental rights of the citizens are not 

infringed.  

 

Keywords: Amendments, Constitution, Fundamental Rights, Supreme 

Court, Judiciary. 

 

 

 

 

  

																																																								
* Students, BBA LL.B. (Hons.), Amity Law School, Noida. 
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 “The constitution is the guide which I never will abandon” 

- George Washington 

 

INTRODUCTION 

 

The citizens of any nation are considered as the pillars on which a nation stands. 

Residing in a nation the citizens are assured some basic rights by the 

Constitution of that nation. The stronger the Constitution is the happier its 

citizens be.  

 

The term Constitution is not a word which people use in their day to day life, 

still they do understand its importance. For a layman a Constitution is nothing 

more than a book which the lawyers and the judges read. For them the 

Constitution is just limited to the judiciary. But the reality is that the 

Constitution is much more than that. It is a set of rules that actually runs the 

whole nation. It helps us to live peacefully, enjoy our freedom and punish those 

who dare to do wrong.  

 

CONSTITUTION 

 

A Constitution is a set of laws that contains the rights and duties of each and 

every citizen, according to which a state is governed. It is the basic law of the 

land from which all other laws are derived. It sets a limitation on the legislative 

body of any country who frames the laws. 

 

Constitution maybe written or unwritten. A written constitution is one in which 

the entire structure of the government is defined. The powers of the nation as 

whole and powers of its states are written in a single document. Eg; India, 

Australia, USA. An unwritten constitution is opposite to the written 

constitution and all laws, rights, powers, etc are not written in a single document. 

Eg; England, Israel, New Zealand.  
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Britain Constitution and its features 

 

Unlike the Constitution of U.S.A or India or for that matter any other 

democratic country, the Constitution of U.K. is not a codified one. It is an 

unwritten Constitution that has been formed by the Acts of the Parliament, the 

judgments of the Courts, the conventions, etc. This is what makes it one of the 

most distinguishable constitution in the world. U.K. Constitution is at times also 

said to be an uncodified Constitution instead of an unwritten Constitution 

which may be right to say. The reason is that many provisions of the 

constitution are written, it may be in the Acts of Parliament or the Law reports. 

Where in most of the democratic nations the Constitution is considered to be 

the supreme law of the land, in England the same is true but for the Parliament. 

Since there are no proper written laws in the Constitution, the court may 

generally interpret the parliamentary statutes. The courts may not declare them 

invalid only because they are unconstitutional. Another significant feature is the 

Conventions. Conventions are the traditional ways or the usual manner in which 

things works. Though it is an unwritten rule but plays an important role in the 

working of the parliament. 

 

Indian Constitution and its features 

 

The Indian Constitution is the lengthiest written Constitution in the world and 

one of the major factors for this is because it has been inspired from various 

sources. It provides a mixture of Federalism and Unitarianism. Though the 

Indian Constitution has been made by picking up various features of the 

Constitution of different countries but still it is unique in its own way. Although, 

at times it is criticised for being a bag of borrowing or being a paper and scissor 

work but it had been drafted by our founding fathers in such a way that it serves 

our traditional, cultural, geographical characteristics.  

 

The chairman of the drafting committee Dr. Ambedkar had said in this regard 

that – “As to the accusation that the Draft Constitution has reproduced a good part of the 

provisions of the Government of India Act, 1935, I make no apologies. There is nothing to 
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be ashamed of in borrowing. It involves no plagiarism. Nobody holds any patent rights in the 

fundamental ideas of a Constitution….”1 

 

Some of the features of this Constitution are that it provides for single 

citizenship for all the people that are residing in the country and there is no 

separate citizenship for states. It makes India a secular state, thus making it 

united on the religious front. 

 

In India the Constitution is considered the supreme law of the land. It is 

assumed that all other laws have been derived from the Constitution. The law 

makers cannot make any law that is contrary to the Constitution and such a law 

made will be declared unconstitutional by the judiciary. 

 

Australian Constitution and its features 

 

The Australian Constitution is not as new as the India Constitution but it is also 

not that old. The Constitution came in 1901 after some referendums were made. 

Before 1901 Australia was a collection of six British colonies, which were self - 

governed but under the control of British Parliament.  The Constitution of 

Australia is a written one and has similarities to the India. 

 

The Constitution establishes three institutions i.e. the legislature, executive and 

the judiciary. It sets outs their relation and powers in context of the states. The 

Constitution of Australia operates in two ways i.e.  

 

(a)  Literally, some of the sections of the Constitution are read and followed 

literally as they are. 

(b)  Conventionally, others work through Constitutional conventions where 

the power is in the hands of the politicians. 

 

																																																								
1 https://www.jagranjosh.com/general-knowledge/constitution-of-india-features-taken-from-other-countries-
1409660545-1 Last updated: 5th February, 2016 
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The Constitution makes the Parliament of bicameral nature consisting of the 

queen (the Governor – General), the Senate and the House of Representatives. 

The government is federal and is responsible for the law making. The 

Constitution declares the High Court of Australia as the highest court in the 

nation and is the final court of appeal. It decides the meaning of the 

Constitution and also settles disputes between the federal and the states. 

 

AMENDMENTS  

 

Amendment in simple terms means “a change or changes made to the words of 

a text”2. Amendment in a legal sense may be said as a change in a legal document 

made by adding, altering, modifying or omitting to a certain existing text. So, 

when any change in the text of the Constitution is made, it is said to be a 

Constitutional Amendment. 

 

Various types of Constitutional Amendments with special reference to: 

 

England 

 

The Constitution of England being an unwritten Constitution, it is amended in 

the same way as the ordinary laws are amended i.e. by Simple Majority.  

 

India 

 

The Indian Constitution can be amended in three ways: 

 

(1)  By Simple Majority 

(2)  By Special Majority 

(3)  By Special Majority and ratification by one- half of the State Legislatures 

 

 

																																																								
2 https://dictionary.cambridge.org/dictionary/english/amendment Last updated: 27th September, 2017 
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Simple Majority 

 

It means when more than 50% of the members of a house are present and 

voting. 

 

Special Majority 

 

In this majority, there are two criteria’s and both are required to be fulfilled to 

pass a Constitution Amendment bill: 

 

(1)  More than 50% of the total strength of the house 

(2)  2/3rd or more of the members of the house present and voting 

 

Special Majority and ratification by one – half of the states 

 

In this first the bill must be passed by special majority and then it must get 

ratified by atleast half of the State Legislatures. Amendments that are made by 

simple majority are not considered as Amendment to the Constitution, since 

they do not require any special procedure as prescribed under Article 368. 

Article 368 of the Indian constitution contains the provision for Constitutional 

Amendments. 

 

Australia 

 

Unlike the Indian Constitution where if there is special majority in both the 

houses then the bill is more or less stands amended, in the Australian 

Constitution after once the bill is passed by both the houses by majority, a 

referendum is sent to all the voters in the country. Section 128 of the Australian 

Constitution which contains the provisions of amendment to the constitution 

contains three requirements which are necessary to be fulfilled for the 

amendment to happen. 
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IMPORTANCE OF AMENDMENTS - SCOPE 

 

The Amendment is a tool that is required to change the law. Amendments are 

the lifeline that keeps a law alive. As time passes the needs of the people change, 

the surrounding changes as well as the nation. With so much changes taking 

place there is need for the laws to also change. In order to keep the Laws 

updated with time the amendments are made. Our society is constantly 

changing, so if the constitution does not keep pace with the change it may 

become redundant and may also lead breakdown of law and order. The 

Constitution is written by none other than the humans. No matter how good 

the Constitution is it can never be perfect, so it needs constant changes. The 

Constitution is something which has not been written recently. It was written 

many years ago. The time that was then when the constitution was made is not 

the same today. Crimes have increased, news methods to commit crimes have 

come and many practices that used to take place earlier have stopped. In order 

for the law to remain prevalent it has to change as the time changes. This is the 

reason why amendments are done. The Amendments have a very wide scope 

and can change almost any provision in the constitution. 

 

Process of making an Amendment with reference to: 

 

England: 

 

1. The bill requiring the amendment may be introduced in either 

house of the Parliament i.e. the House of Commons and the House 

of Lords. But because the bill requiring the amendment of the 

constitution effects the public at large thus it must be first 

introduced in the house of commons.  

2.  The bill must be passed by both the houses by simple majority. 

3.  Once the bill is passed it is sent for the royal assent. It is just a 

formality and the queen generally assent the bill without much 

delay.  

4.  Once it is assented the provisions stand amended. 
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India: 

 

1. The Constitution Amendment bill is introduced in either house 

of the Parliament i.e. the Lok Sabha and the Rajya Sabha. The bill 

may be introduced by government or a private member. 

 

Before the bill is introduced by a private member it has to be 

examined and recommended for introduction by the Committee 

on Private Members’ Bills and Resolutions before it can be 

included in the List of Businesses. 

 

2.  Once the bill is introduced in either house of the Parliament it 

must be passed by special majority in both houses. A Constitution 

Amendment bill cannot be introduced in a state legislature. If 

there is a disagreement regarding the bill between the two houses 

there is no provision of joint sitting to resolve the deadlock. 

 

3.  Once the bill is passed by of both the houses, it is sent for 

President’s approval. The President’s approval is just a formality 

because the 24th Amendment Act, 1971 made it obligatory for the 

President to give his assent to the bill, and he can neither withhold 

the assent or send it back for reconsideration. 

In case the bill introduced seeks to change some federal 

provisions of the Constitution, then it must also be ratified by half 

of the state legislatures by simple majority. 

 

4.  Once the bill is approved by the President the concerned 

provisions gets amended. 
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Australia: 

 

1. A bill is introduced requiring some change in the Constitution. It 

may be introduced in either house i.e. the Senate and the House 

of Representatives. 

 

2.  The bill must be passed by a majority in both the house. Once it 

is passed the referendum is presented to all the enrolled voters in 

each state. 

 

3.  If it bill is not passed by either houses by majority, the governor 

– general must submit the proposal to a referendum. If it is not 

done that the bill lapses. 

 

4. For the amendment to happen there are three requirements 

contained in Section 128 of the constitution and they all must be 

fulfilled. They are: 

Referendum must be passed by –  

 

(a) majority of all the voters in the nation 

(b) majority of all the voters in majority of the state 

(c) majority of voters in the state where the referendum 

proposal may adversely affect that state 

 

5.  If the referendum is passed it is sent to the governor – general for 

the royal assent. 

 

6. Once the assent is received, the constitution stand amended. 
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VARIOUS AMENDMENTS THAT HAVE TAKEN PLACE IN THE 

INDIAN CONSTITUTION  

 

Till date 104 amendments have taken place in our country since the time of 

independence. It’s a lot of amendments keeping in view the time when the 

constitution was made. Although all amendments that have took place till now 

are important in one way or another but here we will discuss only a few 

amendments that had a major impact on the country as a whole. 

 

1. 7th Amendment Act, 1956  

 

Under this amendment the States Reorganisation Commission’s 

recommendations were adhered to regarding the reorganisation of the states on 

linguistic basis. Now the states were organised according to the language spoken 

in those areas. It abolished the classification of states into categories of A, B, C 

and D. It also introduced Union Territories. 

 

2. 36th Amendment Act, 1975  

 

Sikkim’s status was changed and it became the 22nd state of the Union of India. 

After the amendment a referendum with 97% approved the complete merger 

of Sikkim with India. 

 

3. 42nd Amendment Act, 1976  

 

The preamble was amended and two new word ‘Socialist’ and ‘Secular’ were 

added. These were added to restore the faith of the nation that the minorities 

will not be exploited and that the country does not promote any specific 

religion. The words ‘unity of the Nation’ were substituted by ‘unity and integrity 

of the Nation’. Some directive principles were added. The President was made 

to be bound by the advice of the council of ministers. It gave supremacy to the 

Parliament over the executive and the judiciary. Article 368 was amended so 
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that no constitutional amendment can be questioned in any court on any 

ground. 

 

4. 44th Amendment Act, 1978 

 

The Fundamental right of Right to Property was removed from the list of 

fundamental rights and was made a legal right. This was done in order to 

facilitate the acquisition of land for the purpose of development as the 

government at that time did not had sufficient money to pay people of what 

they demanded of their land.  Article 352 was amended. One of the grounds to 

proclaim emergency was ‘internal disturbance’ which was substituted by the 

term ‘armed rebellion’. So now internal disturbance not amounting to armed 

rebellion would not make a ground to proclaim emergency. 

 

5. 61st Amendment Act, 1989 

 

The voting age was reduced from 21 years to 18 years. This was done so that 

the unrepresented youth could get an opportunity to have a say in the political 

process. 

 

6. 74th Amendment Act, 1992 

 

Nagarpalikas and Municipalities were introduced. This was done because the 

local bodies in the area were ineffective in holding the elections and maintain 

public infrastructure. So, there was a need for a body which could do this 

efficiently. 

 

7. 86th Amendment Act ,2002 

 

Article 21A was inserted and Right to Education was made a fundamental right. 

This was made for children from age 6 to 14. The government directed the 

private schools to take 25% of the class strength from economically weaker 
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sections. Article 45 was amended and made care and education of children 

below the age of 6 a directive principle. 

 

8. 101st Amendment Act, 2016 

 

This is one of the most recent amendments that has taken place. It introduced 

Goods and Service Tax in our economy. This was to present the idea of one 

nation one tax.  

 

LANDMARK JUDGEMENTS – LIMITATIONS TO THE 

CONSTITUTIONAL AMENDMENTS 

 

Till now there have been 104 amendments made to the constitution in a span 

of 73 years. Though the Parliament has full power to amend the constitution 

but the Supreme Court laid down some restrictions on it which limited the 

Parliaments power to amend. 

Some of the Landmark Judgements that changes the constitution and impacted 

the whole nation are: 

 

1. State of Madras v. Srimathi Champakam Dorairajan3  

 

This case was decided in the year 1951. The case is regarding a brahmin girl, 

named Champakam Dorairajan, from madras who did not get admission in the 

medical college even though she scored sufficient marks to pass the exam. The 

reason behind this was a Communal Government Order which had been passed 

in 1927 in the Madras Presidency. The order provided for caste - based 

admission in Engineering and Medical colleges of the state. Champakam 

challenged this mandate on the ground that it violated Article 16(2). The High 

Court of Madras declared the government order unconstitutional. Later on, the 

Supreme Court upheld the decision of the High Court. 4 

																																																								
3 AIR 1951 SC 226. 
4 https://lawnn.com/top-20-landmark-judgements-constitutional-law-every-law-student-know/ Last updated: 9th 
November, 2018 
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This case led to the first amendment of the Constitution. It was a major verdict on the issue of 

reservation. 

 

2.  Golaknath v. State of Punjab5 

 

The question that was raised in the case was whether the fundamental rights 

provided by the constitution be limited by any amendment to the constitution. 

The Supreme Court ruled that the Parliament had no power to curtail any of 

the Fundamental rights of individuals guaranteed by the Constitution by way of 

some amendment. 

 

This case is very important because for the very first time a bench of 11 judges of the Supreme 

Court was formed. This case forced the government to amend the constitution. 

 

3. Kesavananda Bharati v. State of Kerala6 

 

This case overturned the judgement that was given in the Golaknath case. In 

that case the parliament was denied with the power to amend the fundamental 

rights of the citizens. But then in the Kesavananda Bharati case, the Supreme 

Court ruled that the Parliament has the power to amend even the fundamental 

rights but it should be done in such a manner that the basic structure of the 

constitution is not disrupted in any manner. 

 

In this case the Supreme Court for the first time recognised the basic structure concept. 

 

4. Indira Gandhi v. Raj Narain7 

 

In this case the Supreme Court struck down Clause 4 of Article 329A which 

was inserted by the 39th Amendment on the ground that it destroyed the basic 

																																																								
5 AIR 1967 SC 1643. 
6 AIR 1973 SC 1461. 
7 AIR 1975 SC 2299. 
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structure of the constitution. The Supreme Court named four basic features that 

were unamenable: 

 

(a) Sovereign Democratic Republic  

(b) Equality of status and opportunity of an individual 

(c) Rule of Law 

(d) Secularism 

 

The basic structure concept was once again called up in this case. 

 

5. Minerva Mills v. Union of India8 

 

In this case the validity of the 42nd Amendment Act was questioned. The 

Supreme Court by 4:1 ratio struck down Clause 4 and 5 of Article 368 that were 

inserted by the 42nd Amendment Act. These clauses were made invalid on the 

ground that it destroyed the basic features of the constitution, namely limited 

nature of the power to amend and judicial review. 

 

The court ruled that the limited nature of the power to amend in itself is a basic 

feature of the constitution. This case made it clear that the Constitution is 

supreme and not the Parliament. 

 

  

																																																								
8 1980 AIR SC 1789 
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CONCLUSION 

 

The constitution is considered as the paramount law for any nation. It is the 

mother of all laws as all other laws are somewhat derived from it. All the nations 

take great pride in their constitution and are very careful before any change is 

made to the constitution. This is because amending the constitution means 

moulding the basic principles on which the nation runs. Every country may have 

its own way of amending the constitution. For instance, the constitution of the 

United Kingdom is in uncodified form. All the laws are not necessarily written 

in a single document. It is an accumulation of various statutes, conventions, 

treaties and judicial decisions. When any amendment has to be made it is done 

by simple majority. Whereas a country like India which has experienced the 

revolution has to start from scratch thus making it necessary to make a written 

constitution. The amendment requires the approval of both the houses before 

any amendment can be made. In a nation like Australia which was earlier a 

collection of six British colonies the constitutional amendment works 

differently. The amendment works on double majority criteria. Even if the 

approval of the two houses is received a referendum has to be passed before 

the amendment can be made. Amendments play a pivotal role in any 

constitution. With time the old laws often become inconsistent and hence 

constitutional amendments are required as a tool for aid. The whole purpose of 

making a constitutional amendment as discussed above is to provide people 

with their fundamental rights with ease. Finally, what we can conclude is that if 

any nation is making a constitutional amendment be it United Kingdom, India, 

or Australia or any other nation, the fundamental rights of the people should 

always be kept in mind and due care should be taken that their rights are not 

violated. 

 


