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CAPITAL PUNISHMENT TO ERADICATE 

PROBLEMS OF RAPE IN INDIA: A 

MULTIDIMENSIONAL ANALYSIS 
-JASPREET KAUR CHHABRA* AND  

MUSKAN SHUKLA* 

 

ABSTRACT 

 

Rape is among the highest forms of crime experienced by women in all sectors of society. In 

recent years, there has been an alarming rise in cases of rape in India. Rape is a serious crime 

and increasingly gaining visibility as a major public health concern. The present study is aiming 

to find out the demographic profile of rape victims and the impact of rape and Whether this 

impact makes it necessary to give capital punishment to the rapists or the question for 

constitutional validity arises? Analysis based on various case laws shows that details pertaining 

to age, religion, literacy, Socio-economic status, marital status, site of incidence, number of 

assailants, it was found that most of the assailants were illiterate or poorly educated, unmarried 

and belonged to the lower social segments of the society. Social change is an inexorable 

phenomenon of every society because social conditions never remain constant. Social change 

whether it comes through legislation or judicial interpretation indicates the change in accepted 

modes of life, or perhaps a better life. The changing pattern does have an impact on the laws 

and life of a given society, the law must keep pace with the changing socio-economic trends, and 

political movements of the society, while at the same time preserving the necessary balance 

between individual rights and duties. Thus, law and justice provide a potential force for the 

attainment of a progressive social change. Does the controversy arise whether a person charged 

with rape and murder of the victim should be sentenced to the extreme penalty of death? The 

Supreme Court has ruled that in such a rarest of the rare case an accused can be given the 

capital sentence but still life term imprisonment till the end of his life is considered to be the 

good alternative for a vitiate crime of rape. This ruling has given a new thrust to the raging 

debate on compulsorily giving the extreme sentence of death to a rapist. But conscious of the 

consequences of such legislation that could lead to serious ramifications; it is argued that the 

																																																								
* Student, 3rd Year, B.A. LL.B., Renaissance Law College, Indore. 
* Student, 3rd Year, BBA LL.B., Renaissance Law College, Indore. 
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victim could lose her life too after having suffered the worst kind of brutality. Rape is committed 

by a person; he has intercourse with a woman against her will or without her consent. The 

frequency of crime against women, the inadequacy of the law of rape manifested in a number 

of judgments and the strong protests by social activists, jurist & judges, scholarship general 

and women organization in particular, against the failure of the law to protect the victim of 

rape. Death sentence for rapist has become a familiar theme in parliament whenever the matter 

comes up for discussion in the wake of large –scale rapes taking place in the country. So here 

the hypothesis arises whether death penalty is essential in the cases of rape in India.’’ 

 

Keywords:  Rape, Death Penalty, Inexorable Phenomenon, Constitutional 

Validity. 
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INTRODUCTION  

 

We as human beings belong to a social group from birth, and our development 

and growth are largely influenced by that group of philosophy, and we live in 

the society where women are glorified as goddesses as well as downgraded till 

the extent of rape. India is a country that still believes in the holy and spiritual 

aspects. People still are ignorant of how prestigious women are and how 

deferentially she has been defined in our scriptures. 

 

“From the woman is our birth, in the woman’s womb we are shaped; to the woman, we are 

engaged, to the woman we are wedded, the woman is our friend and from the woman is the 

family, through the woman are the bonds of the world; then Why call woman evil who gives 

birth to kings and all? From woman is the woman, without woman there is none”.1 

 

But still, the crime rates with respect to women are increasing nowadays. Since, 

there is legislation in India to stop and control crimes against the women even 

though the crime rates are increasing, because the punishments are not 

sufficient for the crimes. The punishment should be severe to reduce the crime 

rate. All punishments are based on the same motive to give a penalty for the 

wrongdoer.2 There are different kinds of punishment in India based on their 

offence such as capital punishment, imprisonment, life imprisonment, 

imprisonment with fine etc. Capital Punishment is one of the important aspects 

of the Indian criminal justice system. Crimes for which the punishment is the 

death penalty are known as capital crimes or capital offences. Capital 

punishment has been awarded for the most grievous crimes against humanity. 

The death sentence is given only when the court comes to an end that life 

imprisonment is insufficient, based on the situation of the case and whether this 

situation “the commitment of rape” and its impact to the victim can be vitiated 

by the other alternative punishment is still the matter of debate.3 

																																																								
1 Harjit K. Arora, Available At:Sri Guru Granth Sahib (Sikh Scriptures) http://web.lemoyne.edu, Last Access on: May 
1,2020 
2 Michael L Radelet & Marian J Borg, The Changing Nature of Death Penalty Debates, Available 
At:https://www.annualreviews.org/doi/abs/10.1146/annurev.soc.26.1.43, Last Access on: May 22, 2020. 
3 Akshay.goel10, Available At: http://legalserviceindia.com/article/471/Rape Laws in India: Appropriate or Not, 
Last Access On: May 25, 2020. 
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“I just want to sleep. A coma would be nice. Or amnesia. Anything, just to get rid of this, 

these thoughts, whispers in my mind. Did he rape my head, too?” 

 

The above quote reflects the fact that, for women across India, fear is a constant 

companion and rape is the stranger they may have to confront at every corner, 

any road, any public place at any hour. Though multifarious views exist in the 

area and allied crimes, these studies are dispersed in nature and need a holistic 

integration to delve deeper into the causes and consequences of rape. The 

present study based on root cause analysis intends to not only integrate diverse 

perspectives but also envisage a new lens of inquiry and multidimensional 

explanation for the incident of rape. The major basis hidden behind rape is the 

idea that women are property. In the act of rape, a woman is treated as an object 

to be possessed, a medium through which the men exert their masculinity, their 

superiority and their dominance.4 

 

CONCEPT OF CAPITAL PUNISHMENT IN COMPLIANCE WITH 

RAPE AND DEVELOPMENT OF LAWS 

 

1. History and Origin of Capital Punishment5 

 

From the Code of Hammurabi to Roman Law 

 

The early history of death penalty laws dates back to the 18th century B.C. and 

can be found in the Code of King Hammurabi of Babylon. The Hammurabi 

Code, which was engraved on stone tablets for members of the public to see, 

prescribed the death penalty for over 20 different offences. Depending on your 

social status, you could be executed for theft, perjury, and other crimes that 

today are punished much more lightly in most countries. The Code also 

famously prescribed that "If a man destroys the eye of another man, they shall 

destroy his eye." 

																																																								
4 http://www.thehindu.com/multimedia/archieve/01340/Justice_Verma_Comm_1340438a.pdf. 
5 Early History of the Death Penalty, 2006, Available at: https://deathpenaltyinfo.org/facts-and-research/history-of-
the-death-penalty/early-history-of-the-death-penalty, Last Access on: June 21, 2020.  
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The death penalty was also part of the Hittite Code in the 14th century B.C., 

but only marginally. The most serious offences typically were punished through 

enslavement, although crimes of a sexual nature often were punishable by death. 

 

The Draconian Code of Athens, in 7th century B.C., made death the lone 

punishment for all crimes (hence the use of the term "draconian" to describe 

particularly harsh penalties). It may have been a myth, but legend has it that the 

Draconian Code was written in blood instead of ink. 

 

In the 5th century B.C., the Roman law of the Twelve Tables also contained the 

death penalty. Death sentences were carried out by such means as beheading, 

boiling in oil, burying alive, burning, crucifixion, disembowelment, drowning, 

flaying alive, hanging, impalement, stoning, strangling, being thrown to wild 

animals, and quartering (being torn apart). 

 

2)  What is Rape? 

 

Rape is a type of sexual assault usually involving sexual intercourse or other 

forms of sexual penetration carried out against a person without that person's 

consent. The act may be carried out by physical force, coercion, abuse of 

authority, or against a person who is incapable of giving valid consent, such as 

one who is unconscious, incapacitated, has an intellectual disability or is below 

the legal age of consent 

 

The definition of rape has changed substantially since the late 20th century. The 

traditional definition was narrow with respect to both gender and age; rape was 

an act of sexual intercourse by a man with a woman against her will. As rape is 

now understood, a rapist or a victim may be an adult of either gender or a child. 

Although rape can occur in same-sex intercourse, it is most often committed by 

a male against a female. There is also an increasing tendency to treat as rape an 

act of sexual intercourse by a husband with his wife against her will and to 

consider forced prostitution and sexual slavery as forms of rape. 
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Rape is often explained or excused as a manifestation of racial, ethnic, and class 

hatred or as stemming from a patriarchal system in which women are viewed as 

the property of men. Whatever its origins, rape is a serious crime and is treated 

as a felony in most countries with common-law systems.  

 

3) Rape Laws in India, Specific Laws and Acts for Rape 

 

Laws relating to Rape in India6 

 

Section 375 of the Indian Penal Code defines rape as "sexual intercourse with a 

woman against her will, without her consent, by coercion, misrepresentation or 

fraud or at a time when she has been intoxicated or duped or is of unsound 

mental health and in any case if she is under 18 years of age."   

 

 It's rape if it falls under the following categories: 

 

1.   Against her will. 

2.  Without her consent. 

3. With her consent, when her consent has been obtained by putting 

her or any person in whom she is interested in fear of death or of 

hurt. 

4.  With her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that 

he is another man to whom she is or believes herself to be lawfully 

married. 

5.  With her consent, when, at the time of giving such consent, 

because of unsoundness of mind or intoxication or the 

administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to 

understand the nature and consequences of that to which she 

gives consent. 

																																																								
6 §375, The Indian Penal Code, 1860. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|7 

6.  With or without her consent, when she is under sixteen years of 

age.  

 

Explanation: Penetration is sufficient to constitute the sexual intercourse 

necessary to the offence of rape. 

 

In 1983, Amendments to the then existing rape laws were made to address 

mainly 2 issues: 

 

• Minimum Punishment in rape cases (IPC Section 376 subsection 1) 

• Special cases of rape (IPC Section 376 [(2) & (a-g)] and 376(A) 

 

(a)  MINIMUM PUNISHMENT (Section 376 (1) of Indian Penal Code) 

 

1. Whoever, except in the cases provided for by sub-section (2), 

commits rape shall be punished with imprisonment of either 

description for a term which shall not be less than seven years but 

which may be for life or for a term which may extend to ten years 

and shall also be liable to fine unless the woman raped is his wife 

and is not under twelve years of age, in which case, he shall be 

punished with imprisonment of either description for a term 

which may extend to two years or with fine or with both: 

Provided that the court may, for adequate and special reasons to 

be mentioned in the judgment, impose a sentence of 

imprisonment for a term of fewer than seven years. Before this 

amendment, minimum punishment wasn't specified, hence this is 

commendable, but if the judge decides that there is an adequate 

reason, the punishment can be reduced.7 

 

  

																																																								
7 RATANLAL & DHIRAJLAL, Indian Penal Code, 1860, 10th edition, Eastern Publication House.  
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(b) SPECIAL CASES OF RAPE  

 

Rape of a girl who is below twelve years of age, rape knowing the 

woman to be pregnant, gang rape, and custodial rape definitions, 

Specific (and sometimes increased) Punishment in some of these 

cases shift the burden of proof to defendant from the victim in 

some of these cases. (Section 376 (2) (a-g) of Indian Penal Code) 

 

1) Rape of a woman who is under twelve years of age [Sec.376 (2) (f)]8 

 

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but 

which may be for life and shall also be liable to fine: Provided that the court 

may, for adequate and special reasons to be mentioned in the judgment, impose 

a sentence of imprisonment of either description for a term of fewer than ten 

years. 

 

Issues 

Unfortunately, other than the increased minimum punishment from 7 years to 

10 years, no other special concession is given to Child Rape given the increased 

trauma for the girl. Since even the minimum punishment can be reduced by the 

judges, much needs to be done in this area. 

 

2) Rape of a woman, knowing her to be pregnant [Sec.376 (2) (e)]9 

 

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but 

which may be for life and shall also be liable to fine: Provided that the court 

may, for adequate and special reasons to be mentioned in the judgment, impose 

a sentence of imprisonment of either description for a term of fewer than ten 

years. 

																																																								
8 §376, Indian Penal Code, 1860. 
9 Supra 8. 
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Exemption from the burden of proof if the victim states in court that she did 

not consent, then the court shall presume that she did not consent and the 

burden of proving consent shall shift to the accused. 

 

3) Gang Rape [Sec.376 (2)(g)]10 

 

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but 

which may be for life and shall also be liable to fine: Provided that the court 

may, for adequate and special reasons to be mentioned in the judgment, impose 

a sentence of imprisonment of either description for a term of fewer than ten 

years. 

 

Exemption from the burden of proof: 

If the victim states in court that she did not consent, then the court shall 

presume that she did not consent and the burden of proving consent shall shift 

to the accused. 

 

4) Custodial Rape11 

 

Rape committed on a woman in their or their subordinate's custody by 

a) Police officer 

(i) within the limits of the police station to which he is appointed; 

or 

(ii) in the premises of any station house whether or not situated 

in the police station too, which he is appointed; or 

(iii) on a woman in his custody or the custody of a police officer 

subordinate to him.  

 

																																																								
10 Supra 8. 
11 Supra 8 
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4) Legal development of Rape Laws12 

 

‘Rape’ as a clearly defined offence was first introduced in the Indian Penal Code 

in 1860. Before this, there were often diverse and conflicting laws prevailing 

across India. The codification of Indian laws began with the enactment of the 

Charter Act, 1833 by the British Parliament which led to the establishment of 

the first Law Commission under the chairmanship of Lord Macaulay. 

 

The Law Commissioners decided to put the criminal law of the land in two 

separate codes. The first to be placed on the statute book was the Indian Penal 

Code formulating the substantive law of crimes. This was enacted in Oct.1860 

but brought into force 15 months later on Jan.1, 1862.  

 

The first Code of Criminal Procedure was enacted in 1861, which consolidated 

the law relating to the set-up of criminal courts and the procedure to be followed 

in the investigation and trial of the offence. 

 

Section 375 of the IPC made punishable the act of sex by a man with a woman 

if it was done against her will or without her consent. The definition of rape also 

included sex when her consent has been obtained by putting her or any person 

in whom she is interested, in fear of death or of hurt. Also, sex with or without 

her consent, when she is under 18 years is considered rape. However, under the 

exception, sexual intercourse or sexual acts by a man with his wife, the wife not 

being under 15 years of age, is not rape. 

 

Section 376 provided for seven years of jail term to life imprisonment to 

whoever commits the offence of rape. 

 

For over a century after 1860, the criminal law relating to rape and sexual assault 

cases remained unchanged until the watershed incident of the Mathura custodial 

																																																								
12 Soibam Rocky Singh, The Laws on Rape and Sexual Crimes, Available at: 
https://www.thehindu.com/news/national/what-are-the-laws-on-rape-and-sexual-crimes/article30233033.ece, Last 
access on: 25 June, 2020.  
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rape case. On Mar. 26, 1972 a young Adivasi girl named Mathura was allegedly 

raped by policemen in the Desai Gunj Police Station in Maharashtra. In the trial 

that ensued, the sessions court concluded that she had sexual intercourse while 

at the police station but rape had not been proved and that she was habituated 

to intercourse. 

 

While the sessions court acquitted both the policemen, the High Court reversed 

the order of acquittal. When the case reached the Supreme Court, it overturned 

the High Court verdict saying that “the intercourse in question is not proved to 

amount rape”. The top court, in its Sept. 15, 1978 verdict, said no marks of 

injury were found on the girl after the incident and “their absence goes a long 

way to indicate that the alleged intercourse was a peaceful affair”. 

 

The controversial verdict sparked wide-scale protests across the country seeking 

a change in existing rape laws. This culminated into the Criminal Law (Second 

Amendment) Act of 1983. A new Section 114A in the Indian Evidence Act of 

1872 was inserted which presumed that there is an absence of consent in certain 

prosecutions of rape if the victim says so. This applied to custodial rape cases. 

 

In the IPC, Section 228A was added which makes it punishable to disclose the 

identity of the victim of certain offences including rape. The nationwide public 

outcry, following the Dec.16, 2012 gang rape and murder in Delhi, led to the 

passing of the Criminal Law (Amendment) Act in 2013 which widened the 

definition of rape and made punishment more stringent. Parliament made the 

amendments on the recommendation of the Justice J.S. Verma Committee, 

which was constituted to re-look the criminal laws in the country and 

recommend changes. The 2013 Act, which came into effect on Apr.2, 2013 

increased jail terms in most sexual assault cases and also provided for the death 

penalty in rape cases that cause the death of the victim or leaves her in a 

vegetative state. It also created new offences, such as the use of criminal force 

on a woman with intent to disrobe, voyeurism and stalking. The punishment 

for gang rape was increased to 20 years to life imprisonment from the earlier 10 

years to life imprisonment. 
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Earlier, there was no specific provision in law for offences such as the use of 

unwelcome physical contact, words or gestures, demand or request for sexual 

favours, showing pornography against the will of a woman or making sexual 

remarks. But, the 2013 Act clearly defined these offences and allocated 

punishment. Similarly, stalking was made punishable with up to three years in 

jail. The offence of acid attack was increased to 10 years of imprisonment. 

 

In Jan. 2018, an eight-year-old girl in Rasana village near Kathua in Jammu and 

Kashmir was abducted, raped and murdered by a group of men. The news of 

the shocking act led to nationwide protests and calls for harsher punishment. 

This led to the passing of the Criminal Law (Amendment) Act, 2018 which for 

the first time put death penalty as a possible punishment for rape of a girl under 

12 years; the minimum punishment is 20 years in jail. 

 

Another new section was also inserted in the IPC to specifically deal with rape 

on a girl below 16 years. The provision made the offence punishable with a 

minimum imprisonment of 20 years which may extend to imprisonment for life. 

The minimum jail term for rape, which has remained unchanged since the 

introduction of the IPC in 1860, was increased from seven to 10 years. 

 

EFFECTIVENESS OF LAWS 

 

Punishment is a moral requirement in response to a criminal act. We punish 

those who commit crimes to enforce the letter of the law, reset the moral 

balance in our communities, protect the citizens and, when possible, deter 

future crime. The most heinous of these offenders deserve, perhaps, an 

especially final brand of punishment: the death penalty.  Referencing the 

Criminal Law (Amendment) Bill 2018, which was widely seen as a reaction to 

the media and public outcry over the rape and murder of an 8-year-old girl in 

Kathua, Honorable Prime Minister Narendra Modi noted, “Those found guilty 

of raping girls below the age of 12 years will be awarded the death sentence”. 
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Indeed, the death penalty may also apply to rape cases where the victim dies or 

goes into a persistent vegetative state, or if the perpetrator is a repeat offender.13 

 

These provisions, along with stricter rape laws in general, were also set in 

motion by a case that caused outrage across India — the 2012 Delhi gang rape. 

In this scenario effectiveness of law cannot be the only particular basis which 

leads to the eradication of rape from the society when we talk about the death 

penalty, we also need to talk about the social norms that perpetuate rape culture 

and the systemic failings that either silence women or victimize them further. 

The effectiveness of a law is based on the fact that; the risk of penalty is the cost 

of crime which the offender expects. When the cost (sufferings) is higher than 

the benefit which the crime is expected to yield, it will deter a considerable 

number of people from committing the crime.14 

 

Therefore, one can say that death penalty is reasonable only in extreme cases in 

which a high degree of culpability is involved causing grave danger to the 

society. The premise that death sentence acts as deterrence suggests that the 

offenders must be punished to discourage other probable offenders from 

committing similar offences. It has been observed in a wide sense that the 

deterrent effect of any punishment is thought to be a function of three main 

elements: certainty, celerity and severity. Firstly, if people are certain about the 

fact that they will get caught, they won’t commit the offence; secondly, celerity 

is the period between the commission of the offence and the administration of 

the punishment. The deterrence effect of punishment will be more where the 

punishment has been carried swiftly without any unnecessary delay. Thirdly, 

with respect to severity, it has been observed over the years that the severity of 

a punishment does not add much to its deterrent effect.15When we talk about 

the Indian context it becomes imperative to discuss the issue of deterrence with 

the ‘rarest of rare’16 

																																																								
13 Human Rights Committee, General Comment, No. 6; Article 6 (Right to Life) 1982 (India), Available 
At:https://www.refworld.org/docid/45388400a.html, Last Access on: June 29, 2020. 
14Jahnavi Sen, Seven Reasons Why We Shouldn't Demand the Death Penalty for Rape, Available at: 
https://thewire.in/women/rape-death-penalty, Last Access on: July 22, 2020 (India). 
15 Death Penalty India Report by National Law University Delhi, 2014. Vol. 1. 
16 Ibid.  
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It can be logically argued that an effective deterrence may be achieved only when 

people committing a heinous crime to have the definite knowledge that 

committing such an offence shall be followed swiftly by an execution. The 

famous economist Gary S. Becker to has remarked that deterrence can only be 

achieved when the death sentence follows ‘swiftly and with considerable 

certainty post the commission of the crime’ Also, going by the standards of the 

“rarest of the rare” principle.17 

 

Rape and sexual violence against women in India have received more attention 

since the widely-reported gang rape and murder of a student in the capital, 

Delhi, in 2012. Official figures show a significant increase in the number of rape 

cases being reported to the police since then, from just under 25,000 in 2012 to 

more than 38,000 in 2016.18 

 

Between 2002 and 2011, convictions were secured in about 26% of all cases that 

went to court. After 2012, the conviction rate started to improve before falling 

back to just over 25% in 2016. In 2017, the conviction rate went up to just over 

32%. It can be difficult to secure convictions given the length of time it takes 

for cases to reach court, and the pressures that are sometimes exerted on both 

the victim and potential witnesses. This can be especially true where the 

defendant is high-profile or has political connections. Last year, the government 

said it was setting up an additional 1,000 fast-track courts to deal with the 

backlog of rape cases.19 

 

INTERNATIONAL SCENARIO 

 

India's conviction rate for rape cases appears to be higher than some other 

developing countries. In South Africa, research in 2017 revealed that only 8% 

of rapists who were taken to court were convicted. And in Bangladesh, 

																																																								
17 UN Human Rights Committee, concluding observations of the Human Rights Committee: India. 
18Prashant Singh & Meghna Sharma, The rhetoric and reality of capital punishment, Available At: 
thehindu.com/opinion/op-ed/the-rhetoric-and-reality-of-capital-punishment/article 30341861.ece, Last Access on: 
June. 15, 2020.  
19 One Rape Every 30 Minutes in India, Available At: https://timesofindia.indiatimes.com/india/One-rape-every-30-
minutes-in-India/articleshow/39128982.cms, Last Access on: July 28, 2020. 
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conviction rates are extremely low, according to a 2018 study by a women's 

rights group.20 

 

In some countries with higher conviction rates, there's been concern expressed 

about the fact that fewer cases are ending up in court, with therefore fewer 

overall convictions for rape. In parts of the UK, there's been a growing gap 

between the number of rape cases reported to the police and the numbers that 

result in prosecution. This year, the proportion of reported rapes in England 

and Wales going to court was at its lowest level for more than a decade, which 

was linked to a desire by the prosecuting authorities to maintain a relatively high 

conviction rate of 60%. Sweden and other Nordic countries have been criticized 

by Amnesty International for having relatively poor levels of conviction for rape 

and sexual assault, despite scoring highly in global surveys for gender equality.21 

 

But countries differ quite widely in their legal definitions of what constitutes 

rape, in police recording procedures, and their prosecuting systems. Cultural 

attitudes can also affect how victims and their families - as well as the law 

enforcement system - respond to sexual assault. 

 

ROLE OF GOVERNMENT AND PUBLIC 

 

Rape is one of the most heinous crimes and is often described as the beginning 

of a nightmare for the victim. The need of the hour is to ensure speedy justice. 

There should be a time-bound action plan by states to deal with pending cases 

of crimes against women. Victim blaming and slut-shaming are common in 

cases of rape. When we go through the recent case of Veterinarian from 

Telangana, the respective State’s Home Minister stated that the victim should 

have called the police. This mentality reflects that we always try to find the faults 

with the victim, where she should have taken the alternative measure or what 

																																																								
20 Kaye Stearman, The Debate about the Death Penalty, The Rosen Publishing Group, 2007. 
21 Based on the model of Rational Crime, if the expected benefit of committing a crime punishable by death is greater 
than the costs, Available At: 
http://masonlec.org/site/rte_uploads/files/Shepherd%20Chapter7CRIME_FINAL%20-1.pdf ,Last Access on: July 
29,2020. 
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she could have done to avert the tragedy.  Nirbhaya was blamed for being out 

at late hours, in a male company and dressed in western attire. Instead of 

ensuring their safety by taking pro-active steps, society starts blaming her for 

transgressing the social norms and jeopardizing her safety. Laws alone cannot 

provide a solution to this problem. In the last decade, reporting has increased, 

FIR registration has been made mandatory in rape cases. We have gender-

sensitive protocols for medical examination and recording of statement of the 

victim. Law provides for speedy investigations and fast track of trials in rape 

cases. What we need is better policing, making public spaces safer for women, 

ensuring round the clock surveillance of isolated areas and deployment of police 

at all strategic points. 22 

 

It is not harsher punishments that will deter. It is the fear of being caught and 

not being spared. A system that ensures that no accused can manipulate or 

manage to wriggle out of the clutches of law. A system that deals with rape cases 

expeditiously from arrest till the execution of sentence and no one is spared. 

The message should go out loud and clear that ‘no one is above the law’.  We 

need to prevent rapes from happening. Prevention and not punishment is the 

solution and that requires concerted efforts on part of all the stakeholders.23 

 

EXECUTION OF LAWS 

 

Under Article 21 of the Constitution of India, no person can be deprived of his 

life except according to the procedure established by law. 

 

In colonial India, death was prescribed as one of the punishments in the Indian 

Penal Code 1860 (IPC), which listed several capital crimes. It remained in effect 

after independence in 1947. The first hanging in Independent India was that of 

Nathuram Godse and Narayan Apte in the Mahatma Gandhi Assassination 

Case on Nov. 15, 1949.  

																																																								
22Bhavna Sharma, Department of Laws, H.P.U.,Shimla,lawoctopus.com/academike/rape. 
23 Vageshwari Deswal,Stop Rapes: Need to Overhaul the Mindset, Available At: 
https://timesofindia.indiatimes.com/blogs/legally-speaking/stop-rapes-need-to-overhaul-the-mindset/, Last Access 
on: Aug.10, 2020.  



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|17 

Bachan Singh v. the State of Punjab24 

 

In this case, the Constitution Bench judgment of the Supreme Court of 

India made it very clear that Capital punishment in India can be given only in 

rarest of rare cases. It was ruled that the death penalty should be imposed only 

in "the rarest of rare cases."  

 

Crimes punishable by death include aggravated murder, other offences resulting 

in death, terrorism-related crimes resulting in death, terrorism-related cases not 

resulting in death, rape not resulting in death, rape resulting in death, rape 

resulting in a persistent vegetative state, rape and gang rape of a girl under 12 

years of age, kidnapping not resulting in death, drug trafficking not resulting in 

death, treason, espionage and military offences not resulting in death. Only in 

Gujarat - Manufacture and sale of poisoned alcohol which results in death(s).  

 

In recent years, under new anti-terrorism legislation for 

people convicted of terrorist activity, the death penalty has been imposed. On 

Feb. 3, 2013, in response to public outcry over gang rape and murder in Delhi, 

the Indian Government passed an ordinance which applied the death penalty in 

cases of rape that leads to death or leaves the victim in a "persistent vegetative 

state". The death penalty can also be handed down to repeat rape offenders 

under the Criminal Law (Amendment) Act 2013.   

 

In Dec. 2018, Parliament had expanded the scope of the death penalty by 

introducing it in cases of rape of girls below 12 years under Protection of 

Children from Sexual Offences (POCSO).  

 

According to Project 39A - Annual Statistics Report, Murder involving 

sexual offences comprised the majority of death sentences imposed by the 

sessions court, and confirmations of death sentences by the High Court 

																																																								
24 Bachan Singh v. State of Punjab AIR (1980) 2 SCC 684 (India). 
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and Supreme Court. The proportion of death sentences for sexual offences 

by sessions courts has been steadily increasing since 2016.25 

 

Execution of death sentence 

 

The execution of the death sentence in India is carried out by shooting 

and by hanging by the neck until death. Shooting is used in Martial Laws. 

The Code of Criminal Procedure (1898) called for the method of execution 

to be hanging. The same method was adopted in the Code of Criminal 

Procedure (1973). Section 354(5) of the above procedure reads as "When 

any person is sentenced to death, the sentence shall direct that the person 

be hanged by the neck till the person is dead."26 

 

Laxman Naik v. State of Orissa27 

 

The first death penalty was given in this case, the 7 years old girl was 

sexually assaulted by her uncle, according to Court, the degree of injuries 

of the victim was enough to prove the brutality with which rape and 

murder were committed and the death penalty was awarded to accused. 

 

Mukesh & Anr. v. State of (NCT of Delhi)28 

 

On Mar. 20, 2020 at 5:30 a.m., the four adult perpetrators Akshay Thakur, 

Vinay Sharma, Pawan Gupta and Mukesh Singh of the infamous 2012 

Delhi gang rape and murder who survived to trial were sentenced to death 

by hanging on Sept. 13, 2013. They were executed after a lengthy legal 

battle. 

 

																																																								
25 Project 39 A -- Annual Statistics, Available at: https://www.project39a.com/annual-statistics, Last Access on: July 
21,2020. 
26 Taran Deol, ‘Rarest of rare’ — history of death penalty in India and crimes that call for hanging, Available at: 
https://theprint.in/theprint-essential/rarest-of-rare-history-of-death-penalty-in-india-and-crimes-that-call-for-
hanging/383658/, Last Access on: July 26, 2020.  
27 Laxman Naik v. State of Orissa AIR (1995)  SCC 1387 (India). 
28 Mukesh & Anr. v. State (NCT of Delhi) AIR (2017) 6 SCC 1 (India). 
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Although there is the provision of the death penalty, convicts can 

commute their punishment to some lesser extent. Under the Constitution 

of India (Article 72), the President of India can grant a pardon or reduce 

the sentence of a convicted person, particularly in cases involving capital 

punishment. 

 

A similar and parallel power vests in the governors of each state under 

Article 161. 

 

Rupa Ashok Hurra v. Ashok & Anr.29 

 

The concept of Curative petition was evolved by the Supreme Court of India in 

this case, where the question was whether an aggrieved person is entitled to any 

relief against the final judgement/order of the Supreme Court, after the 

dismissal of a review petition. The Supreme Court in the said case held that to 

prevent abuse of its process and to cure gross miscarriage of justice, it may 

reconsider its judgments' in the exercise of its inherent powers. 

 

POWERS OF THE PRESIDENT 

 

The present-day constitutional clemency powers of the President and 

Governors originate from the Government Of India Act, 1935 but, unlike 

the Governor General Of India, the President and Governors in independent 

India do not have any prerogative clemency powers. 

 

The Supreme Court recapitulate that the clemency procedure under Article 

72/161 provides a ray of hope to the convicted prisoners and his family 

members for commutation of death sentence into life imprisonment and, 

therefore, the executive should step up and exercise its time-honoured tradition 

of clemency power of guaranteed in the constitution one way or the other within 

a reasonable time.30 

																																																								
29 Rupa Ashok Hurra v. Ashok & Anr.  AIR (2002) SCC 509 (India). 
30 Sriharan & Murugan v. UOI (2014) 4 SCC 242 (India). 
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Constitutional Provision31 

 

Article 72(1) of the Constitution of India states: 

“The President shall have the power to grant pardons, reprieves, respites or 

remissions of punishment or to suspend, remit or commute the sentence of any 

person convicted of any offence, 

 

(a) in all cases where the punishment or sentence is by a Court Martial; 

(b) in all cases where the punishment or sentence is for an offence against 

any law relating to a matter to which the executive power of the Union 

extends; 

(c) in all cases where the sentence is a sentence of death.” 
 

 

																																																								
31 INDIA CONST art. 72, cl. 1. 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|21 

CONCLUSION 

 

Capital punishment has probably been one of the most argued penological 

measures in the contemporary criminal justice delivery system. Any punishment, 

by and large, depends on the extent of culpability of the unlawful act, the threat 

posed by it to the public and the depravity of the person in conflict with the 

law. In India, Capital Punishment has been practised since ancient times. Many 

countries abolished capital punishment. When we look at our National crime 

statistics the death penalty has not been proved to be deterrent for doing 

offence, the crime rates are increasing only. We have to reform our laws 

especially for the death penalty in India. Indian law provides for the death 

penalty as the maximum punishment in a case of murder and rape offenders.  

 

Deterrent theories of sentencing are predicated on the rationality of offenders, 

i.e. it is presumed that the fear of possible death will deter offenders from 

committing a serious crime. For crimes of a different kind across the world, 

nobody has been able to conclusively say that the death penalty is an effective 

deterrent. The research that does exist gives mixed signals. It appears as though 

the call for the death penalty is more an outcome of outrage than of serious 

thought on what can change the prevailing situation. Especially in countries like 

India, where the certainty of punishment is relatively low and legal trials are 

often harder on victims than on the accused (leading to them withdrawing the 

case).  

 

Even the Justice J.S. Verma Committee, set up after the 2012 Jyoti Singh gang 

rape and murder, did not think adding the death penalty to rape cases to make 

India safe for women. While examining punishment for the offence of Rape, 

the Justice Verma Committee (2013) deliberated on whether the death penalty 

should be awarded. The committee acknowledged that though rape is a violent 

crime, the punishment should be proportionate, as it was possible to rehabilitate 

the survivor. The committee supported enhanced punishment extending up to 

life imprisonment for rape, but not the death penalty. The Law Commission 
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(2015) observes that in a case related to the rape of minor girls, courts have 

differed in awarding death sentence. 

 

Moreover, in India, the efficacy of deterrence in reducing crime is deeply 

doubtful. Considering, that the certainty of punishment itself is very low for a 

variety of reasons. First due to social stigma, deep-seated patriarchy and a long 

drawn and often humiliating investigation and trial process. Our laws should 

reform and the punishment should be rigorous and it should be an example for 

the people around him about these unlawful acts. There is a punishment worse 

than the death penalty, make the offender continuous discussion about capital 

punishment and the rigorous life in prison is worse than capital punishment. 

Each day and night the offender should feel for his offence. Capital punishment 

is not effective to reduce crimes in society. 

 

The retention of capital punishment in India is kept by keeping the view in the 

mind the prevailing conditions of the country which varies due to the different 

cultural background of the people because of the disparity in the level of 

education and morality in the country. This implies that the Court can award 

the death sentence for rape only in exceptional circumstances, which include 

where the reformation and rehabilitation of the convict are not possible. 


