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WHO IS THE HEAD OF INDIA? 

AN ANALYSIS OF POWER CONCENTRATION 
-ASHIKA RANJAN* 

ABSTRACT 

 

India is a Parliamentary form of Democracy, which is majorly based on the British 

Parliamentary form. The fundamental question which this Research Article ponders upon is 

who is the actual Head of India and why? Time and again, it has been made clear that India 

does not have the absolution of power as power corrupts, and absolute power corrupts absolutely. 

To conclude the research, systematic analysis and interpretations are made to find out who has 

the real powers and whose powers are ceremonial. The focus is entirely on the analysis of the 

power and position of the President, the Prime Minister, and the Council of Ministers. 

Various opinions of the Indian judiciary are also anatomized. The analysis of the explicit 

language of Articles of the Indian Constitution starts with Article 52 and 53, which talks 

about the existence of the Indian President and all the Executive powers of the Union being 

vested upon him. Reading these Constitutional Articles independently gives us an 

interpretation that the President is the Head of the State. However, further analysis of the 

explicit language of Article 74, Article 75, Article 361, and various judicial pronouncements 

in this regard clubbed with the Doctrine of Ministerial Responsibility paint a different picture, 

clearly demarcating the difference between the de facto and the de jure Head of the State.  

 

Keywords: India, Separation of Powers, Council of Ministers, Head of State, 

Ceremonial, Aid and Advice, Ministerial Responsibility, 

Constitution. 

  

																																																								
* Student, 3rd Year, B.A. LL.B., KIIT School of Law (KIIT deemed to be university). 
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INTRODUCTION 

 

he Constitution of India is considered to be the paramount law of the land1 in 

this country, and thus, according to the Preamble of the Constitution, India is a 

Republic State. Being a Republic2 State connotes that there is no presence of a 

monarch in the country; it further means that the elected Head of the State 

governs the nation. Constitutionally according to Article 52 and 53, the Head 

of the Indian State is the President, but ad nauseam, the position of the Indian 

President as the Head of the State in the Indian Political System has been under 

scrutiny. As of now, according to the inference drawn from this continuous 

scrutiny, the Indian President is just a ceremonial Head of the State. It is 

believed that even though the law makes him the Head of the Indian 

Government, he is a mere stamp and seal of the Government and does not have 

an independent, active role to play in the Indian governance. Although the 

majority stand in favour of this abovementioned inference, some believe that 

the position of the Indian President is neither entirely ceremonial nor is it 

completely American in style. Some opine that he may hold a merely ceremonial 

position when the Indian Government is functioning under normal 

circumstances, however, in case of extremities, the position held by the Indian 

President proves to be an emblem of Unity, which is beyond all political party 

system and is neutral wherein he can utilize his powers on his discretion, for the 

benefit of the State as a whole. Further, this Research Article will also ponder 

upon the reasoning behind the ceremonial nature of the position of the Indian 

President. It will try to explain why the President of India is called a mere stamp 

and seal of the Indian Government, and to do the same, various articles of the 

Indian Constitution will be explored, and inference will be drawn as to the 

person or authority upon whom the actual person is vested. 

  

																																																								
1Minerva Mills Ltd. & Ors. v. Union of India & Ors., A.I.R. 1980 SC1789. 
2 Constitution (Forty-second Amendment) Act, 1976, §2(a). 
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UNAMBIGUOUS WORDS OF THE ARTICLES OF INDIAN 

CONSTITUTION 

 

Part V, Chapter I of the Constitution of India talks about the establishment of 

the post of the Indian President and its intricacies, wherein Article 52 states that 

“There shall be a President of India.”3 Further, in Article 53, it is stated that: “The 

executive power of the Union shall be vested in the President which shall be exercised by him 

either directly or through officers subordinate to him in accordance with the Constitution.”4 

Through this Article we can decipher that the President is the De Jure Head of 

the State. But this Article is not read alone in this Research Article. Other 

Articles are also read along with Article 53, which goes on to establish that the 

President is just a ceremonial Head of the State, in whose name all the actions 

of the Indian Government is carried out.  

 

Moving further, we shift our focus to Article 74 of the Constitution of India, 

clause 1 of which states that: 

 

“[T]here shall be a Council of Ministers with the Prime Minister at the head to aid 

and advise the President who shall, in the exercise of his functions, act in accordance 

with such aid and advice:  

Provided that the President may require the Council of Ministers to reconsider such 

advice, either generally or otherwise, and the President shall act in accordance with the 

advice tendered after such reconsideration.”5 

 

This Article, which was added in the Constitution of India through the forty-

second Amendment Act, 1976, specified the purpose of existence of the 

Council of Ministers. It clearly stated that the Council of Ministers exist to aid 

and advise the President. Thus, it established the relation between the Council 

of Ministers and the President. The question that cropped up after the 

establishment of the aforementioned relation was that what is the value of the 

																																																								
3INDIA CONST., art.52. 
4INDIA CONST., art.53. 
5INDIA CONST., art.74, cl. 1. 
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aid and advice of the Council of Ministers? Whether the President is bound to 

follow the aid and advice of the Council of Ministers if does he have the 

discretion to deviate from the same? To fetch the answer to this question, we 

need to look into another Article of the Constitution of India and various 

decisions taken by the judiciary concerning the same.  

 

Firstly, we look into the explicit language of Article 75, clause 3, which states 

that: “The Council of Ministers shall be collectively responsible to the House of People.”6 

This Article of the Constitution clarifies that the Council of Ministers shall be 

collectively answerable to the House of People for whatever advice is tendered 

by them to the President. This Article, therefore, specifies the authority who 

can question the advice of the Council of Ministers as it cannot be inquired into 

by any court.7 This also takes us to the Doctrine of Collective Ministerial 

Responsibility of the Council of Ministers, which is said to form the crux of the 

Parliamentary Form of Democracy. According to this Doctrine, all the Ministers 

who are a part of the Council of Ministers shall be collectively and irretrievably 

held responsible for any decision that is taken by them.  

 

If we look at the answerability of the President, Article 361, clause 1 of the 

Constitution states that: 

 

“[T]he President, or the Governor or Rajpramukh of a State, shall not be answerable 

to any court for the exercise and performance of the powers and duties of his office or 

for any act done or purporting to be done by him in the exercise and performance of 

those powers and duties: 

Provided that the conduct of the President may be brought under review by any court, 

tribunal or body appointed or designated by either House of Parliament for the 

investigation of a charge under article 61: 

rovided further that nothing in this clause shall be construed as restricting the right of 

any person to bring appropriate proceedings against the Government of India or the 

Government of a State.” 

																																																								
6INDIA CONST., art.75, cl. 3.  
7INDIA CONST., art 74, cl. 1. 
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Therefore, understanding all these legislations together and in order, we get a 

comparatively clearer picture that the President of India is bound to act 

according to the aid and advice of the Council of Ministers even though he may 

require them to reconsider their advice, after which he is bound to act according 

to the advice rendered after the reconsideration. As it is seen in Article 361 

clause 1 that no answerability lies upon the President for the decision made by 

him in the dispense of his powers and functions, meanwhile the Council of 

Ministers are answerable to the House of People according to Article 75 clause 

3, this forms the reason why the President is bound by the aid and advice of the 

Council of Ministers. Still, there are certain gaps that need to be fulfilled, an 

attempt in furtherance of the same has been made by the Indian Judiciary, 

opinions of whom are discussed further in order to clear out the grey area.      

 

PRONOUNCEMENTS OF THE INDIAN JUDICIARY 

 

Now we move to the decisions laid down by the judiciary in this regard. Firstly, 

in the case of Rai Sahib Ram Jawaya Kapur and Others v. The State Of 

Punjab,8the Apex Court held that: 

 

“...Under article 53(1) of our Constitution, the executive power of the Union is vested 

in the President but under article 75 there is to be a Council of Minister with the Prime 

Minister at the head to aid advise the President in the exercise of his functions. The 

president has thus been made a formal or constitutional head of the executive and the 

real executive powers are vested in the Ministers or the Cabinet...”. 

 

MSecondly, in the case of U. N. Rao v. Smt. Indira Gandhi,9 the Supreme 

Court held that: 

 

Article 74(1) is mandatory and therefore the President of India cannot exercise the 

executive powers vested upon him without the aid and advice of the Council of Ministers; 

we must then harmonize the provisions of Article 75 (3)  with the provisions of Article 

																																																								
8Rai Sahib Ram JawayaKapur and Others v. The State Of Punjab, A.I.R. 1955 S.C. 549. 
9U. N. Rao v. Smt. Indira Gandhi, A.I.R. 1971 S.C. 1002. 
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74(1) and 75(2). Article 75(3) brings into existence what is usually called Responsible 

Government.” 

 

Thirdly, in the case of Shamsher Singh and Another v. State of Punjab,10 the 

Supreme Court held that: 

 

“[T]he President as well as the Governor is the Constitutional or formal head. The 

President as well as the Governor exercises his powers and functions conferred on him 

by or under the Constitution on the aid and advice of his Council of Ministers, save in 

spheres where the Governor is required by or under the Constitution to exercise his 

functions in his discretion. Wherever the Constitution requires the satisfaction of the 

President or the Governor for the exercise by the President or the Governor of any power 

or function, the satisfaction required by the Constitution is not the personal satisfaction 

of the President or Governor but the satisfaction of the President or Governor in the 

Constitutional sense in the Cabinet system of Government, that is, satisfaction of his 

Council of Ministers on whose aid and advice the President or the Governor generally 

exercise all his powers and functions.” 

 

Our Constitution generally embodies the Parliamentary or Cabinet System of 

Government of the British Model, both for the Union and the States. It is the 

fundamental principle of the English Constitutional law that the Council of 

Ministers must accept responsibility for every executive act.” 

 

These landmark judgments delivered by the Apex Court of India established 

that the President only exercises his power in accordance with the aid and advice 

of the Council of Ministers and any exercise of presidential powers without the 

aid and advice of Council of Ministers shall be unconstitutional as when the 

House is not dissolved the Council of Ministers enjoy the confidence of the 

House of People even when it is prorogued.  

 

  

																																																								
10Shamsher Singh and Another v. State of Punjab, A.I.R. 1974 S.C. 2192. 
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SYSTEMATIC INTERPRETATION, COLLECTIVE ANALYSIS, 

AND CONCLUSION 

 

M.P. Jain opines that the Council of Ministers will prevail over the President. 

He believes that the Indian President’s role, at best, may be advisory. He may 

act as a guide, philosopher, and friend to the Ministers but cannot assume to 

himself the role of their master because the role of the master is assigned to the 

Prime Minister.11 

 

Preceding the 42nd Constitutional Amendment Act, 1976, no explicit provision 

existed in the Indian Constitution to establish that the Indian President is bound 

by the ministerial advice given to him, but practically, the fact that the Indian 

President was a titular head and the advice of the Council of Ministers was 

binding upon him, had crystallized. Now that the titular position of the 

President is established, the question is that upon what position are the real 

powers vested and who is the actual Head of the State?  

 

In the words of M. P. Jain,  

 

“[W]hatever the formal constitutional provisions may be, in effect, however, the totality 

of the executive power at the centre vests not in the President alone, but the President 

along with the Council of Ministers. The President is the de jure Head of the State 

and only a formal executive. In all the functions vested in him, he acts on the advice of 

the Ministers. The President is more of a symbol used to formalize the decisions arrived 

at by the Ministers and the Cabinet. The effective executive power lies with the Prime 

Minister and the Ministers who constitute the real executive carrying on the entire 

burden of conducting the administration of the Union.”12 

 

This gives us an idea that the real powers lie with the Council of Ministers as all 

the powers of the President are used in accordance with the aid and advice of 

the Ministers. But there is more dissection to be done here. Some might come 

																																																								
11M.P. JAIN, INDIAN CONSTITUTIONAL LAW 94 (3d ed. 1978). 
12M.P. JAIN, INDIAN CONSTITUTIONAL LAW 94 (7d ed. 2014). 
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up with a counter-argument that even though the President acts according to 

the aid and advice of the Ministers, it is President himself who appoints the 

Ministers. They hold the office at the pleasure of the President, so this leaves 

an option for the President to become a dictator if he wants to, thereby 

indicating that the President still holds real powers. To rebut the argument as 

mentioned above, the attention needs to be drawn to Article 75 clause 1 of the 

Indian Constitution, which states that “The Prime Minister shall be appointed by the 

President and the other Ministers shall be appointed by the President on the advice of the 

Prime Minister.”13Thus, it is established that the Ministers are actually chosen by 

the Prime Minister and are merely formally appointed by the President 

accordingly. 

 

FFurther, the Prime Minister, who is appointed by the President, is also not 

chosen by the President according to his own will and desire. The political party 

that wins the election and eventually becomes the ruling party is invited by the 

President to form the Government, and the Head of that ruling political party 

is thereby appointed as the Prime Minister. The formal appointment is made in 

the name of the President.  

 

HTherefore, we can draw an inference that the De Facto Head of India is the 

Prime Minister, who runs the Government, leads the Council of Ministers, that 

are also the members of the ruling party. To corroborate the abovementioned 

statement, we come to Article 78 of the Constitution of India. Article 78 of the 

Constitution of India talks about the duties of the Prime Minister with respect 

to the furnishing of information to the President, and so on. Article 78, clause 

(a) states that: “to communicate to the President all decisions of the Council of Ministers 

relating to the administration of the affairs of the Union and proposals for legislation.”14 

The explicit language of this very Article of the Constitution of India gives us a 

clear picture that the President is entitled to mere information concerning the 

decisions of the Council of Ministers, which is given to him by the Prime 

Minister, and he has to act in furtherance of the same.  

																																																								
13INDIA CONST., art.75, cl. 1. 
14INDIA CONST., art.78. 
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In conclusion, based on the inferences drawn above, it can be stated that it is 

the Prime Minister, who is the actual Head of India. Although the responsibility 

lies on the Council of Ministers collectively, the Prime Minister is the Head of 

the Council of Minister. Moreover, they belong to the same political party, 

having similar ideologies, which places the Prime Minister in a comparatively 

much greater influential position concerning the ruling of the State, having the 

President as personal stamp and seal. Although India is a democratic country, 

having the separation of power, we can see here that even though not absolutely, 

the emphasis is still concentrated in the hands of the Prime Minister to a large 

extent, who is running this State. 

 


