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Chauhan, which aims at generating dialogue on matters of current interest. The 

journal does not restrict its authors by any specific theme, allowing 

professionals, academic researchers and law students to express views on 

matters of their interest. It is a humble attempt to reinstate the lost atmosphere 

of legal research and progress.  

 

The ideology of Corpus Juris emanates from the acumen and philanthropic 

vision of its founders who maintain that no original thought process should be 

invalidated in order to ensure a staunch inclusive learning process.  

 

Further, Corpus Juris places an increased impetus on honing skills of their 
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A DILEMMA: AUTHORSHIP RIGHTS FOR 

WORKS CREATED BY 

ARTIFICIAL INTELLIGENCE 
-POOJA DAMODARAN* 

 

ABSTRACT 

 

The evolving trend of artificial intelligence (“AI”) taking over the world subsequently has 

brought about a dynamic panic to acquire intellectual property (“IP”) protection for the works 

of AI. However, the real dilemma is whether the works crated by AI qualify to be on par with 

the work of natural person.  There have been various arguments placed forth on the debate to 

consider the work of non-living creature to be IP protected. The inputs rendered by the computer 

generated work are ultimately rendered by programmers/natural persons. Thus, the idea of 

expanding IP laws to works created by AI is still on stand-by in many jurisdictions. In 

particular, jurisdictions such as Spain and Germany do not recognise the work created by AI 

to be original. Moreover, they deny the argument that computer generated creative work is 

without the involvement of human intervention. However, arguments such as the machines 

possess ability to learn tools and styles from a wide database of content are convincing 

justifications that work created by AI is capable of receiving authorship rights.  Therefore, the 

discussion whether the work created by AI with or without human interference is the focus of 

the paper. The paper also analyses the dilemma of whether works created by AI deserve IP 

protection and rationale behind the same.  

 

Keywords: Artificial Intelligence, Copyright Laws, Intellectual Property 

rights, Computer Generated. 
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INTRODUCTION  

 

The theory and development of computer systems helps to perform tasks 

normally requiring human intelligence, such as visual perception, speech 

recognition, decision-making, and translation between languages.1 AI is, simply 

put, “the science and engineering of making intelligent machines.”2 

 

Should the intent of creativity to be considered for non-human 

innovations? 

 

The most prominent examples of artificially intelligent machines include Hal 

from 2001 Space Odyssey or the robots from Isaac Asimov are I, Robot series 

of short stories. While self-aware robots remain within the realm of fiction, 

developments in the field of artificial intelligence are advancing. The 

monumental advancement in the field of technology has enabled us to 

differentiate between human and machine generated content. The copyright 

laws have seen an evolution of growth in the past decade. The laws have been 

amended to move away from the conventional originality standards, skill and 

labour.3 Therefore, the global technological advancement requires IP protection 

to be extended to works created by artificial intelligence.  

 

Furthermore, there have been a plethora of debates questioning the non-human 

characteristics in the work created by the “creative machines.”4 These creative 

machines are programmed in such a way that they exhibit learned skills which 

their creators do not possess. There is however a strong apprehension of 

differentiation between man-made machines which generate data based on what 

is been stored and updated versus creative machines which generate new ideas 

																																																								
1Oxford Dictionary, 9th Ed, 2018.  
2John Mccarthy, Basic Questions, What Is Artificial Intelligence?, Stanford U., Http://Www-
Formal.Stanford.Edu/Jmc/Whatisai/ (Revised Nov. 12, 2007). 
3Butler, T.L., 1981. Can A Computer Be An Author-Copyright Aspect Of Artificial Intelligence? Comm/Ent LS, 4, 
P.707. 
4Stephen Thaler, Creativity Machine® Paradigm, In Encyclopaedia Of Creativity, Invention, Innovation And 
Entrepreneurship, 451 (Elias G. Carayannis Ed., 2013). 



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|3 

through the use of software which mimics the configuration of human neural 

networks.  

 

Major concerns for the IP legislators for not extending the protection to non-

humans are the fact that computers do not emulate elements of intent of 

creativity and that humans do. However, what needs to be considered in this 

instance is the works generated by the creative machines are:5 

 

• Unique Works 

• Level of Complexity  

• Artistic Value  

• Creative Process6 

 

The other common remark of not extending IP protection and ownership to 

creative works by these machines is that they are a mimeo of human intelligence 

and they lack the essence of somatic existence and are often regarded as the 

entities that do not have the a sense of rights in the conventional world in 

comparison to other corporeal beings. The legal personhood depends on where 

an entity has a right to possess the property and the capacity to sue and be sued.  

 

The creative machines are merely regarded as a tool to create any copyrightable 

work and not as an independent creator, however the legal personality also 

needs to be considered and Intellectual Property Law globally needs to lay down 

a set of rules and regulation regarding the ownership of the content generated 

by these creative machines.  

 

  

																																																								
5Stephen Thaler, Neural Networks That Autonomously Create And Discover, Imagination Engines, Inc., 
Http://Www.Imagination- Engines.Com/Iei_Pcai.Php [Https://Perma.Cc/52TZ-GPNB] (Last Accessed: 
20/07/2020). 
6Gregory N. Mandel, To Promote The Creative Process: Intellectual Property Law And The Psychology Of Creativity, 
86 Notre Dame L. Rev. 1999 (2011): Http://Scholarship.Law.Nd.Edu/Ndlr/Vol86/Iss5/9.  



 
Corpus Juris                                                                                                       ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	
	

	   CORPUS JURIS|4 

RATIONALE BEHIND COPYRIGHT PROTECTION FOR AI 

 

Copyright is intended to “promote the progress of Science and the useful Arts”7 

and grants a limited monopoly to authors over the production and 

dissemination over their creative expression with the aim of incentivizing more 

creative work than it inhibits by locking down creative capital.8   

 

Therefore, the significant object of copyright law is to protect the fruition of 

labour which is invested in producing the intellectual work, but the protection 

is ensured for the expression in which the idea is presented and not the idea 

itself.  

 

Hire Doctrine 

 

Copyright law protects a work from the time it is created in a fixed form. Only 

the author or those deriving rights from the author can rightfully claim 

authorship rights. There is, however, an exception to this principle: “works 

made for hire.” If a work is made for hire, an employer is considered the author 

even if an employee actually created the work. The employer can be a firm, an 

organization, or an individual. The concept of “work made for hire” was 

interpreted widely in the case of Community for Creative Non-Violence v. 

Reid.9 

 

In the above case law, emphasis was laid on the employer-employee relationship 

and that creative machines are merely a tool to create works for which copyright 

is claimed.  

 

There have been innumerable interpretations raised to this doctrine; the 

doctrine is of two parts: 

																																																								
7U.S. Const. Article I, Section 8, Cl. 8. 
8Dennis S. Karjala, Copyright And Creativity, 15 UCLA Ent. L. 
9Community For Creative Non-Violence V. Reid, 490 U.S. 730 (1989) 
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(1) Work prepared by the employee during the scope of his or her 

employment10 

(2) When work is expressly agreed in a written instrument signed by both the 

parties11 

 

However, these interpretations of the work made for hire doctrine curbs the 

scope of progressive innovations that can curate by these Creative Machines. It 

is necessary to allow AI generated works to be copyrighted either by the author 

or the owner of the AI Programs. There must be new guidelines for issuing 

authorship to AI industry’s creative works and not merely consider them as a 

tool or a medium to create such copyrightable works.  

 

➢ Are works created by AI novel?     

  

Machines have no intention of creating novel works, nor do they consider 

incentives as such. With our current technology, only humans can make 

genuinely creative choices. It remains an open question as to whom, if anyone, 

would get the rights if all the innovative or novel contributions were the work 

of a machine.12 The word intention needs be given a broader definition in this 

digital era and the innovations in AI technology possess a high degree of 

autonomous computational creativity and thus this alarming check requires the 

copyright standards and laws to be re-examined.  

      

Creative machines however are just one type of AI. Their contribution to the 

society, is significant as they are able to generate new ideas through the use of 

software which mimics the configuration of human neural networks. These 

networks are comprised of a number of switches which can work together to 

assess information and create novel works which differ from prior art.13 This 

																																																								
1017 U.S.C. Section 10.  
11Id. 
12Arthur R. Miller, Copyright Protection For Computer Programs, Databases, And Computer-Generated Works: Is 
Anything New Since CONTU?, 106 Harv. L. Rev. 977, 1073 (1993).    
13Stephen Thaler, The President And CEO Of Imagination Engines Inc., Has Been Credited With The Creation Of 
Computer Programs Which Generate Copyrightable Material With And Without Human Assistance. See Tina 
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process is often both automatic and independent from human intervention. The 

results may vary significantly, and are often unique works of different levels of 

complexity and artistic value.14As computers become faster and more capable, 

creative machines and other forms of AI will likely take centre stage in the 

creative process, becoming the main drivers of creativity and innovation. 

Therefore, works created by Artificial Intelligence encompass the standards of 

creativity and authenticity and ought not to be denied authorship rights solely 

based on the non-human characteristics.  

 

Turing Test 

 

In 1950’s, Alan Turing, a prominent figure in the AI history proposed the 

“Turing Test” to evaluate the machine’s ability to appear human.15 In this test 

the participants would converse with the machine or a human in a text-only 

format. They would then indicate if they believed they were communicating 

with a human or with a machine. Turing theorized that an AI machine could be 

considered “intelligent” if it generated responses that were indistinguishable 

from a real human’s.16 

 

Early generations of the Creativity Machine created novel chemical patents and 

poetry. More recently, creativity machines have been used by the US military to 

design new weapons. The latest versions have incorporated self-training 

artificial neural network objects that essentially allow the machines to “dream” 

in a virtual reality and run simulations and exercise crucial skills that it can 

perfect in an ongoing bootstrapping cycle. While early creativity machines 

involved a high degree of tailored training, more recent examples can learn and 

train themselves with little to no human input beyond the initial engineering.  

 

																																																								
Hesman, Stephen Thaler’s Computer Creativity Machine Simulates The Human Brain, MINDFULLY.ORG (Jan. 24, 
2004), Http://Www.Mindfully.Org/Technology/2004/Creativity-Machine- Thaler24jan04.Htm. 
14Stephen Thaler, Neural Networks That Autonomously Create And Discover, Imagination Engines, Inc., 
Http://Www.Imagination- Engines.Com/Iei_Pcai.Php [Https://Perma.Cc/52TZ-GPNB]. 
15Alan Turing, Computing Machinery And Intelligence, 59 Mind 236, 433–60 (1950). 
16Id.  
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As such, there are instances when there are no creative human choices directly 

involved in the “creative” output of a fully autonomous machine, even if 

humans built the machine itself.17 This test was a fundamental base to test the 

intelligence and the capacity of the machines to generate copyrightable work, 

their success on this test must be a ground to qualify for authorship.  

 

CAN COMPUTERS BE CREATORS? 

 

Computers are creators of copyrightable works, the age-old theory of granting 

authorship rights to only humans must be erased and that original authorship 

rights must be granted to the non-human creators too rather than awarding it 

to its human employer.  

 

One of the recent revolutions which need to be noted is that the United 

Kingdom has proactively addressed this question early 1988, when their 

Copyright, Design, and Patent Act recognised a “computer generated” work 

within the ambit of the definition “human author” and specifically granted such 

work their copyright protection. The European and the Japanese statues are also 

making a conscious effort to grant copyright protection for works generated by 

artificial intelligence. Further, the European Parliament have recently advocated 

to grant autonomous robots, a legal status of “electronic persons” and issue 

copyright protection.  

 

Broad meaning of the term ‘Work’ under Copyright Laws 

 

The quintessential question that arises with authorship rights of AI work is that 

basically it is not that of a human in nature. The traditional elements of 

authorship in the work (literary, artistic or musical expression or elements of 

selection, arrangement, etc.) were actually conceived and executed not by a man 

but by a machine.18 

																																																								
17Imagination Engines, Inc., Robotic Simulation Environments, Http://Www.Imagination-Engines.Com/. 
   
1817 U.S.C. Section 10.  
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In works produced in a mechanical medium, “there is broad scope for copyright 

because ‘a very modest expression of personality will constitute originality.’19 

While some traditional AI frameworks, such as those following the Turing 

tradition, result in machines which are little more than tools or puppets, 

dynamic and self-regulating systems are arising which can operate without the 

need for human intervention.20 

 

To qualify for copyright protection, a work must possess a “modicum of 

creativity,”21 and be an “original work of authorship.”22Additionally, the 

“fixation requirement”23 also requires the copyright work to be fixed in a 

tangible medium, i.e. the work to be stored on a medium in which it can be 

procured, reproduced or communicated. Moreover, ideas are held to be beyond 

the scope of copyright,24 as well as works which result from random or 

mechanical processes.25 Therefore, the works created by AI fall under this broad 

meaning of ‘Work’ under copyright laws and the precedents support the same.  

 

STUDIES & PRECEDENTS ON AUTHORSHIP RIGHTS FOR 

WORKS CREATED BY AI  

 

In the case of Burrow-Giles Lithographic Co. v. Sarony26 they first extended copyright 

protection to photography. The camera used to capture the image of writer 

Oscar Wilde by photographer Napoleon Sarony was considered by the court as 

a tool which aided the “author” in creating “an original work of art.”27 Much 

has changed in the world of photography since the days of Sarony. Most 

																																																								
19Bridgeman, 36 F. Supp. 2d At 196. 
20IBM, Autonomic Computing, Http://Research.Ibm.Com/Labs/Australia/.  
21Feist Publ’ns., Inc. V. Rural Tel. Serv. Co., 499 U.S. 340, 346 (1991). 
2217 U.S.C. Section 102(A). 
23Ahmad, Tabrez And Snehil, Soumya, Significance Of Fixation In Copyright Law, 
Https://Ssrn.Com/Abstract=1839527 (Last Accessed: 27/07/2020).  
2417 U.S.C. Section 102(B). 
25Compendium II Of Copyright Office Practices, Section 503.03(A),“Works Produced By Mechanical Processes Or Random 
Selection Without Any Contribution By A Human Author Are Notregistrable. Similarly, A Work Owing Its Form To The Forces 
Of Nature And Lacking Human Authorship Is Not Registrable; Thus, For Example, A Piece Of Driftwood Even If Polished And 
Mounted Is Not Registrable.” 
26Burrow-Giles Lithographic Co. V. Sarony, 111 U.S. 53 (1884). 
27Legal Protection For All Photographs Was Eventually Made A Part Of The U.S. Copyright Act. 17 U.S.C. Section 
106A (2012). 
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cameras used today are fully digital and possess both a computer processor and 

software which makes photography a virtually automatic process. This issue was 

also illustrated in the case of Naruto v. Slater28 and this is still used as a legal 

precedent to justify the issuance of copyright to photographs taken each day.  

However, these precedents have not analysed the concept of AI machines and 

that they possess independent character; regarding them as a tool employed by 

an author to express his or her idea in a tangible form is unjustifiable.  

        

Sony Corp. of Am. V. Universal Studios, Inc.29the Court ruled that the limited 

benefits associated with copyright ownership are “intended to motivate the 

creative activity of authors and inventors by the provision of a special reward, 

and allow the public access to the products of their genius after the limited 

period of exclusive control has expired.”30Hence, the copyrighted work serves 

as an incentive to creativity of any form and it promotes an encourages more 

resourceful work on the public domain, curbing this grant to owners of AI 

machines will reduce the amount of informative work on public domain.  

  

  

																																																								
28Naruto V. Slater, 2016 U.S. Dist. Lexis 11041 At *1 (N. D. Cal. Jan. 23, 2016). 
29Sony Corp. Of Am. V. Universal City Studios, Inc., 464 U.S. 417, 429 (1984). 
30Id.  
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CONCLUSION 

 

With the advent in technology and studies such as Robots being AI news anchor 

in China31 and the debate on whether Robots can be lawyers has widened the 

scope of creativity and merely enhanced the concept that AI machines are not 

just a tool or medium in creating copyrightable work but are also subject to 

authorship rights.  

 

There have been increase in the number of AI generated work recently and 

denying authorship rights to them will decrease the valuable works available to 

scholars, researchers and consumers and will ultimately delay the technological 

and artistic progress in the society of today’s world.  

 

The issue of authorship rights to AI works are yet to be effectively addressed 

and there needs to guidelines and parameters drafted for the same. There is a 

need for legal framework under copyrights law to solve this pressing and 

evolving issue, the solution needs to be which will motivate more creations and 

efficacy in the current legal system. 

 

Granting the authorship rights will benefit those responsible for the 

development and rampantly result in advanced research and investment in the 

AI sector. 

 

																																																								
31Lin, C.Y., Tseng, C.K., Gu, H.Y., Chung, K.L., Fahn, C.S., Lu, K.J. And Chang, C.C., 2008, December. An 
Autonomous Singing And News Broadcasting Face Robot. In Humanoids 2008-8th IEEE-RAS International Conference 
On Humanoid Robots, P. 454-461. 


