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A COMPREHENSIVE ANALYSIS OF THE 

RIGHT TO BE FORGOTTEN 
-SAMRIDHI TALWAR1 

ABSTRACT 

  

The right to be forgotten is a right that has mushroomed with the ever-pacing digital era. The 

internet is a sensitive place that allows anyone to publish and access anything. However, the 

internet remembers everything including the content that has been taken down by virtue of 

permanent digital footprints. The right to be forgotten has spurred due to the necessity of 

removing information from the world wide web. This right essentially addresses concerns over 

the removal or erasure of personal data that is irrelevant and out dated. Though it is currently 

in the developing stage, the Right to be Forgotten has be recognized by the EU and other 

European Countries. It also finds due mention in India with the landmark case of K.S. 

Puttaswamy v Union of India and the draft Data Protection Bill. 

 

This paper seeks to address the meaning of the Right to be forgotten and its development thus 

far including jurisprudence and precedents of the same. The relationship between right to be 

forgotten with fundamental rights such as the Right to Privacy and the Right to Dignity shall 

also be addressed. Lastly, light shall be put on the grounds and the manner of application, 

acceptance and implementation of this right in India.  

    

																																																								
1 Student, 3rd Year, University School of Law and Legal Studies, GGSIPU. 
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INTRODUCTION 

 

The Internet has proved to be the largest phenomenon of the 21st century which 

has guided us to the digital revolution era. The sole credit of creating the 

contemporary network society as we see today goes to the internet. 

  

With the advent and advancement of technology all forms of information and 

data is easily available and accessible on the Internet. However, this 

breakthrough development in technology comes with its own vices, one of them 

being the divestiture of control over one’s personal information present on the 

web. This is due to the fact that any information that reaches the internet 

becomes a permanent resident of the world wide web because the internet 

doesn’t consign to oblivion and has an unforgiving and unforgettable memory.  

The implication of this trait of the internet is that any data that has ever been 

transmitted on the internet cannot be erased conveniently and shall perennially 

remain in the public domain. Since the internet does not let a person overcome 

his past mistakes and start a new chapter, the right to be forgotten had to be 

conceived.  

 

THE RIGHT TO BE FORGOTTEN 

 

With the world wide web, it is impossible for data to be forgotten and this data 

could be put to myriad uses that can be used inimically. The detrimental uses 

that the data is put to, have extremely unpleasant and adverse effects resulting 

in depression, embarrassment and societal hostility to the data subject. The right 

to be forgotten was promulgated due to the loss of privacy of a person who 

futilely seeks to get his/her personal data removed from the internet. This right 

creates and validates a civil right to the people to get their personal information 

removed from the internet.2 This right shall endorse a due procedure for erasing 

and eliminating of personal information from the world wide web.   

																																																								
2 Akriti Gupta & Mahima Sharma, Data Privacy in the Digital World: Right to be Forgotten, 8.1 NULJ 97, 97-108 
(2018). 
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The right to be forgotten is a right that empowers people to decide for 

themselves the extent of information and the manner of communication of their 

personal data on the internet. Any information that is inadequate, or no longer 

relevant falls in the ambit of the personal information that is eligible to be 

forgotten. Thus, this right enhances the control of a person over data about 

themselves. 

 

The right to be forgotten is often postulated as a fructification to the right to 

privacy. It endows an individual to seek the delisting of third party collected 

personal information and data. This right also enables limiting the access to data 

that was published on the internet from an individual’s past in required 

circumstances. 

 

While garnering more control of persons’ over inadequate or irrelevant personal 

data, this right deeply contrasts the open and free nature of the internet where 

all information is perennial and accessible. 

 

This ingenious notion is premised on the fact that the access of utilization of 

one’s personal data should rest with the data subject after a while. This right is 

explained as gibing back the right to control personal data on individuals back 

to them and enable a more efficient and effective consent regime. 

 

GENISIS AND HISTORY OF THE RIGHT 

 

The right to be forgotten has its roots in French concept of Doit a I’Oubli i.e. 

right to oblivion. This right permitted the accused to seek the removal of data 

regarding their crime post the completion of the sentence so as to remove the 

blemish of criminality from their lives. The pioneering binding international 

instrument that laid down the bare minimum standards granted to an individual 

to preserve his personal data from any squandering occurring due to collection 
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or processing of data was the Convention for Protection of Individuals with 

regard to Automatic Processing of Personal Data.3  

 

Further, this right was deliberated upon in the European Law 1995 Directive 

that regulated the personal data in the EU.4 Moreover, European Union in its 

General Data Protection Regulation, 20165 included the right to be forgotten as 

a right that is not absolute i.e. the controller can refuse to accept the request of 

erasure if there exists a legitimate reason for continuing the publication of the 

personal data such as public interest, infringement of the right to freedom of 

expression and information etc. The EU GDPR empowers the citizens with the 

right to erasure under circumstances including irrelevance of data, withdrawal 

of consent of the person to use his/her personal data etc.6 

 

The modern inception of the right to be forgotten was in the judgement of the 

Google Spain v Mario Costeja Gonzalez by the European Court of Justice in 

2014.7 The facts of this case are that Mr Mario had searched for his name on 

the Google search engine in 2009 and the results showed a newspaper clipping 

from 1998. Since the article portrayed him in negative light, he requested the 

newspaper the remove the article. When the newspaper refused, he sought 

Google to remove it from their servers. When Google did not oblige, he sought 

remedy with the European Court of Justice. The European Court of Justice 

recognized this right as a fortuity for self-correction and removal of any data 

about them. In this case the ECJ had directed Google to remove certain data 

about Mr Mario from its search results as the data had become irrelevant.8  

																																																								
3 Ajay Pal Singh* and Rahil Setia, Right to be Forgotten-Recognition, Legislation and Acceptance in International and 
Domestic Domain, 8.1 NULJ 37, 37-56 (2018). 
4 EU Data Protection Directive (Directive 95/46/EC), Whatis.com (April 14, 2020 07:30 
PM), https://whatis.techtarget.com/definition/EU -Data-Protection-Directive-Directive-95-46-EC. 
5 General Data Protection Regulation, 2016/679, Kpmg.com (April 19, 2020 10:12 
AM), https://assets.kpmg.com/content/ dam/kpmg/be/pdf/2017/GDPR_Booklet.pdf. 
6 Ajay Pal Singh* and Rahil Setia, Right to be Forgotten-Recognition, Legislation and Acceptance in International and 
Domestic Domain, 8.1 NULJ 37, 37-56 (2018). 
7 Google Spain v. AEPD and Mario Costeja Gonzalez, ECLI: EU: C: 2014:317 (2014). 
8 Google Spain v. Agenda Espanolade Protection, number C-131/12. See also, GLOBAL FREEDOM OF 
EXPRESSION COLUMBIA UNIVERSITY (April 14, 2020 10:21 
PM), https://globalfreedomofexpression.columbia.edu/cases/google -spain-sl-v-agencia-espanola-de-proteccion-de-
datos-aepd/. 
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This judgement is now referred to as the case of right to be forgotten. The ruling 

clearly stated that when a member of the society requests the deletion of data 

that is ‘irrelevant, inadequate or no longer relevant’ the search engines should 

oblige with the same. This case lead to mushrooming of public interest and 

newspaper awareness and also aided in reinforcing the regulations around data 

protection inclusive of the GDPR.  

 

THE NEED FOR RIGHT TO BE FORGOTTEN 

 

The dire need for right to be forgotten was observed because of a kaleidoscopic 

reason. The first one being the pivotal requirement of regulating the world wide 

web. The indelible content on the internet and the paucity of due regulation of 

such content is a recipe for disaster for data subjects.9 This right is thus 

considered as a zealot against the proliferating information access on the 

internet and the boom in digital openness which is a thwart in the lives of 

general public.10 

 

The dire need for right to be forgotten is also observed as it is an extending arm 

to the rights of digital privacy. Right to privacy also includes protection of 

personal data in its ambit. The invasion of data privacy in the online domain is 

a piece of cake and infringements occur in the form of tracking and surveillance 

to profiling and wrongful use of the personal information.11 These invasions in 

data privacy lead to a mammoth impact on an individual’s lives. Thus, right to 

be forgotten shall ensure satisfactory armament against such unrequited abuse. 

 

 

 

 

 

																																																								
9 Shreya Bansal and Deboleena Dutta, Right to be Forgotten: A Critical and Comparative Analysis, 5 RFMLR 81, 81-
105 (2018). 
10 Shivangi Adani and Shivani Chimnani, Why the Net Needs to Forget, 9 Law Rev GLC 121, 121-140 (2017). 
11 Tejashree J, The Need for Right to be Forgotten in India, 5 RFMLR 106, 106- 125 (2018). 
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THE RIGHT TO BE FORGOTTEN AND THE RIGHT TO 

PRIVACY 

 

The jurisprudence on the subject of rights follows the Hohfeldian theory that 

states that for each right granted to a person, there is a simultaneous duty of 

another person. The Right to privacy is a fundamental right that has widespread 

application all over the world and is also hit by the Hohfeldian theory. Right to 

privacy is an attribute to the right to freedom of speech and expression and is 

attributed to human dignity. It is imperative to safeguard and preserve right to 

privacy and its attributes as the same is cardinal for the free flow of opinions, 

information and ideas. This notion has been acknowledged by the Universal 

Declaration of Human Rights and the International Covenant on Civil and 

Political Rights.12 

 

Thus, a person’s right to privacy creates an implicit duty of another person to 

safeguard and preserve the privacy. This implicit duty eventually creates the dire 

need for the right to be forgotten.13 

 

The case of KS Puttaswamy v Union of India14 had rekindled conversations on 

the right to privacy and the right to be forgotten. One section of experts stated 

that right to privacy and the right to be forgotten are polar opposites to each 

other. Their contention was that right to privacy is concerned with preventing 

information that is in in the public domain from being disclosed publicly 

whereas the right to be forgotten deals with extracting and erasing information 

and data that was already in the public domain alongside not permitting third 

parties to access the data. 

 

This divergence has been a conclusion of various cases and opinions. However, 

another view is that the right to privacy and the right to be forgotten are of the 

																																																								
12 Prashant Mali, Privacy Law: Right to be Forgotten in India, 7 NLIU LR 7, 7-21 (2018). 
13 ibid 
14 KS Puttaswamy (Retd.) v. Union of India, 2017 SCC Online SC 1462. 
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same kith and kin. The fact that both the rights have their roots in impending 

the spill of private information and data.  

 

According to this view the right to be forgotten has always been ingrained in 

the right to privacy and the primary evidence of that is the judgement of R 

Rajagopal v State of Tamil Naidu.15 In this case the right to be left alone was 

discussed. In this case, a detainee had composed his autobiography in prison 

portraying the conditions there and the nexus among other prisoners and a few 

IAS and IPS officials. He had given the life account to his spouse with the goal 

that she may get it published it in a specific magazine. Be that as it may, the 

distribution was curbed and restrained in different issues and the issue emerged 

regarding the right to be left alone, especially in prison.  

 

This right would give an individual the right to reserve the option of defending 

his/her privacy by prevention of production of material about their life without 

his/her earlier permission. The court maintained the equivalent. Despite that, a 

standard that gave non-complaint with respect to distributing of records in the 

public domain including Court records was set down. The Supreme Court's 

perception for the situation lead to the notion of Right to be left alone.16 The 

judgment is considered to be a forerunner of the contemporary case on the 

issue. Irrespective of this step in the right direction, the court’s improper 

judgement has left various divergent views on the issue thus giving way to the 

hornet’s nest on the issue.17 

 

RIGHT TO BE FORGOTTEN AND THE FREEDOM OF SPEECH 

AND EXPRESSION 

 

The freedom of Speech and Expression is a right that is ingrained in the 

fundamental rights of the entire world. The freedom of speech and expression 

																																																								
15 R. Rajagopal v State of T.N., (1994) 6 SCC 632. 
16 ibid 
17 Komal Khare and Devershi Mishra, Contextualizing the Right to be Forgotten in the India Constitution: Juxtaposing 
Right to Privacy and Right to Free Speech, 3.2 CALQ 70, 70-82 (2017). 
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empowers each person to speak and express themselves. This right is can only 

be curbed due to certain state imposed reasonable restriction.  

 

The right to be forgotten enables a person to erase his/her personal information 

in certain specified circumstances. This right empowers a person to mend any 

ill that happened to his reputation due to the wrongful publication of his 

personal data However, this right is paradoxical to the right to freedom of 

speech and expression. It has been contended that the right to be forgotten is 

probable to detract from the notion of counter speech and could muddy the 

waters of the natural and conventional procedure of communication.18 

 

Moreover, the European Union Commission is bereft of setting any standards 

to govern the exercise if bright to be forgotten by a person whilst the act violates 

Article 10 and 11 of the ECHR Charter i.e. the right to expression. The rationale 

given for this contradiction is that the right to expression is for absolute and is 

subject to certain reasonable restrictions such as national interest, defamation, 

state security etc. Similarly, the right to be forgotten is also ordained with the 

exceptions wherein the data controller can refuse to exercise the right to be 

forgotten and retain the publication of personal data of the data subject.19 

 

The two rights are indeed conflicting and necessitate a deliberate balancing of 

the public interest against the request of the data subject. The State laws need 

to ensure that the essence of the right to be forgotten is respected and the either 

of the rights that is curbed is proportional to the pursued legitimate aim. 

However, the discretion rests in the hands of the data controller i.e. the search 

engines to harmonize the framework against the sanction of any person’s right 

to be forgotten.20 

 

Another line of thought is that the right to be forgotten does not supress the 

right to freedom of expression. The freedom of speech and expression isn’t an 

																																																								
18 ibid 
19 Komal Khare and Devershi Mishra, Contextualizing the Right to be Forgotten in the India Constitution: Juxtaposing 
Right to Privacy and Right to Free Speech, 3.2 CALQ 70, 70-82 (2017).  
20 Prashant Mali, Privacy Law: Right to be Forgotten in India, 7 NLIU LR 7, 7-21 (2018). 
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absolute right granted to persons, rather it can be restricted by State imposed 

reasonable restrictions. The advocates of this thought state that right to be 

forgotten deals with control of data instead of the alleged censorship. The only 

need is that it is implemented well. This right should be perceived as a right that 

is pragmatic and accessible to all persons.21 Right to privacy and freedom of 

speech and expression are complementary rights as the prevalent availability and 

accessibility of information damage a person’s privacy. This results in 

undermining the confidence, belief and security of individuals on the internet 

thus infringing the free flow of ideas and information on the internet. Hence, 

the right to be forgotten could only transgresses the freedom of speech and 

expression if it is used arbitrarily.  

 

SUPPORT TO THE RIGHT TO BE FORGOTTEN 

 

The right to be forgotten has garnered a lot of support at the global level. 

Various surveys across the United States and United Kingdom have exhibited 

that a majority of individuals are in support of this right. A proposal has also 

been given to form an advisory council consisting of various professionals to 

ensure the proper regulation of this right.22 

 

The support to this right is clearly seen in the judgement of K.S. Puttaswamy v 

Union of India. In this case the bench had observed that –  

 

“The impact of the digital age results in information on the internet being 

permanent. Humans forget, but the Internet does not forget and does not let 

humans forget. Any endeavour to remove information from the internet does not 

result in its absolute obliteration. The footprints remain. It is thus, said 

that in the digital world preservation is the norm and forgetting a 

struggle and the right of an individual to exercise control over his personal 

data and to be able to control his/her own life would also encompass 

																																																								
21 ibid 
22 Prof. Dr. Rolf H. Weber, The Right to Be Forgotten More Than a Pandora's Box?, Jipitec,( April 24, 2020 10:21 
PM), https://www.jipitec.eu/issues/jipitec -2-2-2011/3084. 
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his right to control his existence on the internet. Such a right would not be an 

absolute right. The existence of such a right does not imply that a criminal can 

obliterate his past, but that there are variant degrees of mistakes, 

small and big, and it cannot be said that a person should be profiled to the nth 

extent for all and sundry to know.” 23 

 

CRITICISM TO THE RIGHT TO BE FORGOTTEN 

 

The primary issue with the right to be forgotten is that it is conflicting with the 

right to freedom of speech and expression. The only resort in this case is to 

apply harmonious construction of right to eb forgotten and Article 19. 

However, the drawback of the same is that the right to be forgotten shall be 

mellowed down to reconcile with the Constitution of India. Moreover, despite 

the reconciliation, right to be forgotten could be categorized as censorship. This 

right shall result in multifarious unnecessary cases involving the data 

intermediaries and data controllers with third parties with respect to 

unreasonable requests for removal of data.  

 

Additionally, while seeking to avert any commercial and logistical ramifications, 

data controllers and data intermediaries might be inclined to delete the 

impugned information on wholesale basis. This right is also equipped with the 

potential to become a stumbling block in the easement of carrying on business 

and complying with the identification practices in law such as conducting the 

practice of KYC. The right to be forgotten raises fingers on the integrity and 

neutrality of the search engines alongside affecting the principle of 

accountability. Moreover, the cost of implementing the right to be forgotten by 

search engines shall be elephantine.24 

 

This right also stands on the slippery slope of technicalities as taking off 

information and data from the internet unattainable and the decentralization of 

the world wide web is excruciatingly tedious. Since this right allows for 

																																																								
23 KS Puttaswamy (Retd.) v. Union of India, 2017 SCC Online SC 1462. 
24 ibid 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|11 

forgetting of the data, the content can still be located on the internet using other 

search results or data controllers.25 An analogy for the implementation of this 

right is tearing the index of the book while the book in its entirety with all 

chapters in available and intact. Further, the wholesale deleting of data by the 

search engines would result in the ‘serious chilling effect’ crisis on the internet. 

 

VARIOUS LEGISLATIONS AROUND THE RIGHT TO BE 

FORGOTTEN 

 

European Union and the Right to be Forgotten 

 

Post the Mario Costeja Gonzalez case and the reinstatement of the General 

Data Protection Bill, the right to be forgotten has become a legitimate right that 

can be sought by people in the European Union.26 However, the European 

Union Court of Justice stated that the data controllers have no obligation to 

straightaway remove the data but have to endeavour to maintain a due 

equilibrium between the access to data for the Internet users’ and the 

fundamental rights of the data subject.27 The court had proclaimed that the right 

to privacy is to be kept on a pedestal and economic interests of the search engine 

and the right to access information of the general public are always going to be 

below privacy. The only exception to this rule is if the data subject id a person 

of public importance.  

 

It is a pivotal advance taken by the C.J.E.U. to secure the central fundamental 

right to privacy in the time of the web, alongside perceiving the of private actors’ 

role in applying and enforcing the basic fundamental rights. In any case, the 

Google judgment isn't liberated from critique as it neglects to set out the 

substance and level of protection that is offered by this new found right.28 It 

additionally seems to excuse significant contemplations that can be in strife with 

																																																								
25 ibid 
26 ibid 
27 ibid 
28 Amber Sinha, “Right to Be Forgotten: A Tale of Two Judgements”, The Centre for Internet and Society (7-4-2017), 
<https://cis-india.org/internet-governance/blog/right-to-be-forgotten-a-tale-of-two-judgments#_ftnref6>. 
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the right to be forgotten, for instance, the rights to freedom of speech and 

expression and right to access data and information. Therefore, it raises genuine 

questions concerning whether this advancement will flag a positive push in the 

general safeguard of fundamental rights. 

 

Moreover, the European Union General Data Protection Bill of 201629 includes 

the right to erasure which is applicable to search engines, source websites and 

data controllers alike. The bill is inclusive of the obligations of the data 

controller to remove the impugned data, the basis for deciding the categories of 

data that will be subject to the right to be forgotten and the procedure for the 

right to be forgotten. In order to seek remedy of right to be forgotten, the 

aggrieved is to file a compete form on the search engine’s website. The 

procedure of removal request can involve a series of steps including the 

identification of the claimant, his residence, legal identification, certain personal 

information, an account of all the URLs that are requested to be removed with 

a summary of each.30  

 

The General Data Protection Bill confers the right to restrict information in 

case of questionable accuracy of the data until the data controller authenticates 

that information. An obligation is imposed on the data controller to update the 

consumers of the personal data in case the data is rectified or removed. The 

only exception to the same is impossibility of making the consumers aware or 

the possibility of disproportionate efforts. 

 

In accordance with the precedents and the legislations in EU if the search engine 

demurs with the request, the aggrieved can file an appeal with the local agency 

of data protection. In case a search engine refuses to abide by the decision of 

the authority, it shall have to face legal action against it. 

 

The European Union Charter imposes a fundamental right to safeguard the 

right to privacy. The genesis of the Right to be Forgotten is in the same principle 

																																																								
29 ibid 
30 ibid 
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of privacy. Thus, certain constraints and procedure by the member states is 

imperative for the implementation of this right and so that it can be availed by 

the data subjects. Despite being pioneers in the countenance of right to privacy 

by this right, the EU has failed to justify the right to be forgotten. This is on 

account of the botch in laying down the standards that determine whether the 

impugned data is eligible to be erased and cannot be retained. Further, the 

regulations on this subject fail to distinguish whether the data is true or false. 

The GDPR is ill equipped with handling two or more data subjects concerned 

with the same data as well. Due to these factors, the right to be forgotten could 

result in latent censorship on the world wide web. 

 

United States and the Right to be Forgotten 

 

The United States of America has an advanced legal machinery however, the 

progress on the right to be forgotten has been relatively slow. The United States 

is still on the journey of deciphering which right, among freedom of speech and 

privacy to give more importance to. The potential of developing an adequate 

right to be forgotten and right to erasure is very obscure as it is deemed to be 

conflicting with the freedom of speech and expression that is provided in the 

First amendment of the United States Constitution.31 Since the US lacks a 

homogenous and coherent federal legal framework on privacy and data 

protection, the aggrieved citizens are left on the behest of the federal states and 

companies. 

 

The notion of legal forgiveness is unique to the United States and is imbibed in 

their legal machinery. The restatement of torts from the nineteenth century 

expressly accounts for the concept that any person giving publicity to an issue 

about the intimate and private life of another person shall be accountable to the 

inclusion of privacy of that person.32 The conditions to apply this legal lacuna is 

that the subject matter of publicity isn’t a canonical concern of the society and 

																																																								
31 ibid 
32 ibid 
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the subject matter shall be extremely offensive to an ordinary, reasonable and 

prudent man. 

 

The judicial precedents regarding this right have been divergent. In the case of 

Sidis v FR Publishing Corporation, the claimant was a child prodigy who wanted 

to spend his adulthood sans any recognition or celebrity status.33 This was 

disrupted by a New Yorker article. However, the court ruled in favour of the 

New Yorker stating that an individual can control his life a fact about him to an 

extent. The court further held that published facts have certain social values 

ingrained in them and nobody has the liberty to let go of their celebrity status 

as per their whims and fancies.34  

 

In the case of Melvin v Reid, a film was made on the life of an ex-prostitute 

who was acquitted of a murder charge. Eventually she had opted for an 

anonymous life for herself but the film rekindled her history and caused 

disturbance to her life. She brought a case in the court against the producer and 

the court ruled in her favour. The court also held that a person who wants to 

live a life of rectitude is entitled to happiness and joy. According to the Court, 

such happiness is inclusive of the freedom from unrequited attacks on 

reputation, social status or character.35 

 

However, there have been some positive steps around the right to be forgotten. 

New York and California have been the pioneer states that has drafted the Right 

to Protection Bill. The bills were targeted at creating a right to be forgotten in 

New York and California. Moreover, the state senator of New York had 

presented a bill that had proposed that individuals could seek the erasure of any 

information and data that is irrelevant, excessive, inaccurate or irrelevant. 

California has implemented various other legislative endeavours including the 

																																																								
33 Sidis v. F-R Pub. Corp., U.S. LEXIS 26, 311 U.S. 711, 61 S.Ct. 393, 85 L. Ed. 462 (1940). 
34 Sidis v. Fr Publishing Corp, CASE BRIEFS (Nov. 20, 2018 10:23 
AM), https://www.casebriefs.com/blog/law/torts/torts -keyed-to-epstein/privacy/sidis-v-f-r-publishing-corp/. 
35 Melvin v. Reid, 112 CaLApp. 285, 297 P. 91 (1931). 
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California Data Breach Law, 2013 and the California Online Privacy Protection 

Act, 2003.36 

 

Thus, it is concluded that the legal lacuna in United States has certain features 

and portions of the Right to be Forgotten, yet it lacks the drive to enforce 

adequate privacy regulations such as the right to be forgotten and the right to 

erasure. 

  

Argentina and the Right to be Forgotten 

 

Argentina has also witnessed a mushrooming growth of cases seeking right to 

erasure or right to be forgotten against prominent search engines such as 

Google and Yahoo. 

 

A landmark case regarding right to be forgotten is Da Cunha v Yahoo Argentina 

SRL.37 The claimant had sought injunction and damages against Google and 

Yahoo for displaying her name and photographs in various pornographic and 

erotic websites sans her consent. In this case, the Supreme Court held that 

search engines shall fall in the ambit of media if it followed the guidelines i.e., 

they must cite sources of the information published and the reproduction of the 

information and data must be accurate. Since search engines can be categorized 

as media, they are exempted from any liability that is incurred for merely 

reproducing the data that has been created by third parties.38  

 

However, search engines, being classified as media in this judgement also 

implies that it shall be hit by Article 43 of the Argentine National Constitution.39 

Article 43 states that any person can bring an action to obtain information and/ 

or the purpose of the data regarding himself in the public and private domain. 

If the data is false, or discriminatory the aggrieved can bring the action of 

																																																								
36 ibid 
37 Da Cunha v. Yahoo de Argentina SRL, File number 99.613/06 (2014) (Argentina). 
38 Litigation Da Cunha v. Yahoo de Argentina SRL, OPEN SOCIETY FOUNDATIONS (April 14, 2020 10:45 
PM), https://www.opensocietyfoundations.org/litigation/da -cunha-v-yahoo-de-argentina-srl-and-another. 
39 Constitution of the Argentine Nation, (April 14, 2020 1:37 PM), http://www.bibliot.eca.jus.gov.ar/argentina -
constitution.pdf. 
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suppression, updating, confidentiality or rectification of the data. The exception 

to this rule is that there should be no impairment of the confidential nature of 

the bases of journalistic information.  

 

The Court had further stated that the search engines had an elephantine role 

regarding the freedom of expression. The court held that search engines aid in 

enhancing access, circulation and diffusion of data, notions and information. 

Alongside emphasising on the importance of search engines, the court rendered 

a balanced approach by acknowledging the imperativeness of the right to 

privacy as an important ambit of the freedom of speech and expression. 40 

 

Thus, in accordance with the categorization of internet as media, the exception 

granted to media in Argentine laws and Article 43 of the Argentine National 

Constitution, the right to be forgotten is provided in Argentina. 

 

India and the Right to be Forgotten 

 

India does not have an expressed legislation on the right to be forgotten. The 

elementary legislation governing cybercrime and e-commerce is the Information 

and Technology Act, 2000.41 Furthermore, India is not equipped with any 

implemented Data Privacy laws. In order to tackle the inadequacy of laws, the 

BN Srikrishna Committee was formulated and led to the conceiving of Right to 

be Forgotten in India.42 This committee was created for the purpose of analysing 

issues around data protection and promulgate solutions to address the issues 

and thereby draft the data protection bill.43 

 

The committee report stated that in order to share any persona data, it must 

have the consent of the person whose personal data is being revealed. Such 

																																																								
40 ibid 
41 Information Technology Act, 2000, No. 21, Acts of Parliament, 2000. 
42 Aroon Deep, Srikrishna Committee Data Protection Bill released, Media Nama (April 24, 2020 10:21 
PM), https://www.medianama.com/2018/07/223 -live-justice-srikrishna-data-protection-report-being-submitted-
to-it-ministry/. 
43 Information Technology Rules, 2011, Wipo (April 23, 2020 10:48 
PM), http://www.wipo.int/edocs/lexdocs/laws/en/in/ino98en.pdf. 
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consent must be specific, informed and clear and the withdrawal of such 

consent must also be extremely easy. The committee defined personal data as 

any data that aids to directly or indirectly revealing the identity of an individual. 

The exception to this rule is a situation of emergency, state welfare, compliance 

with law and order and contracts of employment. The bill has provisions for 

exemption for journalistic purposes whilst ensuring the respect to the right to 

privacy. Moreover, the bill imposes very heavy monetary penalties on the 

wrongdoers.44 

 

The committee has formulated the draft data protection bill that was inspired 

by the General Data Protection Bill of the European Union, but this bill was 

sans the expressed right to erasure or the right to be forgotten.45 The bill does 

mention certain circumstances including data being unnecessary, sans consent 

or used in contravention to law methods by which people can protect and 

manage their personal data that is basically a veiled right to be forgotten. 

However, the report from this committee has the potential to shape up the data 

protection laws in the country including the right to be forgotten. 

 

The absence of a well-defined legislation has resulted in witnessing judgments 

about this subject that are on the fag ends of the spectrum. The right to be 

forgotten spurred in the judiciary from the Karnataka High Court in the case of 

Sri Vasunathan v. Registrar where the right to be forgotten was granted by the 

court on account of the case being sensitive and involving a woman’s modesty.46 

In this case a woman approached the court to annul her marriage certificate and 

stated that she hadn’t been married to the man ever. Post the annulment, her 

father sought the court’s aid in getting his daughter’s name erased and removed 

from the search engines with respect to the criminal litigations in court. The 

court obliged the father. 

 

																																																								
44 The Personal Data Protection Bill, 2018, (April 18, 2020 5:31 
PM), http://meity.gov.in/writereaddata/files/Personal_Data_Protection_Bill,2018.pdf. 
45 ibid 
46 Sri Vasunathan v. The Registrar General, High Court of Karnataka, 2017 SCC Online Kar 424. 
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However, in the case of Dharmaraj Dave v State of Gujrat, the Gujrat High 

Court denied the right to be forgotten to a person who sought the removal of 

his name from a non-reportable judgement published on the internet.47 The 

court did not grant his request as the petitioner couldn’t show the Court any 

legal lacuna that were attracted in the case. Further he couldn’t show any manner 

where his right to life and liberty was put in jeopardy. 

 

In the case of LaakshVir Singh Yadav v Union of India the High Court 

pondered upon the question that whether the right to delink irrelevant 

information form the internet is within the ambit of right to privacy.48 In the 

case, the petitioner had sought to get his personal information erased from the 

internet post a marital dispute. The petitioner also raised the question of the 

extent of obligation of data intermediaries and controllers with respect to 

removal of information that is irrelevant or inadequate if a request is made for 

the same. In this case, Google Inc. had responded stating the inadequacy of 

reasoning to create a legal framework exclusively for the right to be forgotten. 

Google corroborated this statement with the fact that the data would remain in 

the original website and shall also be available on other search engines even of 

google disables or blocks it from the platform. This case is still awaiting decision 

in the court. 

 

The Supreme Court recognized the Right to be Forgotten in the case of 

Puttaswamy v Union of India.49 This ruling was centred around the right to 

privacy and overruled the landmark cases of MP Sharma v Satish Chandra50 and 

the case of Kharak Singh v State of Uttar Pradesh.51 Despite the fact that right 

to be forgotten wasn’t the core issue in the judgement, it spurred a debate on 

the relationship between the right to be forgotten and the right to privacy. The 

judgement held that every individual must have the right to control his/her 

personal data and his/her existence on the internet. The Puttaswamy judgement 

																																																								
47 Dharmraj Bhanushankar Dave v. State of Gujarat, 2015 SCC Online Guj 2019. 
48 Lakshvir Singh Yadav v. Union of India WP(C) 10/21 2016 (Del.). 
49  KS Puttaswamy (Retd.) v. Union of India, 2017 SCC Online SC 1462. 
50 MP Sharma v. Satish Chandra, AIR 1954 SC 300. 
51 Kharak Singh v. State of Uttar Pradesh, AIR 1963 SC 1295. 
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held that the past mistakes of a person cannot be used as weapons against him 

due to the existence of digital footprints. Therefore, a person should be 

permitted and empowered to curb and regulate the publication of personal data 

about them. 

 

These cases highlight the dire requirement of an appropriate Digital Privacy 

legislation and have portrayed the extent to which the vision of the judicial 

machinery is blurred and myopic not his issue. This right is derived from the 

Article 1952 and Article 2153 of the Indian Constitution. However, the rights 

provided under Article 19 and 21 are subject to reasonable restrictions as held 

in the case of Romesh Thappar v State of Madras. Moreover, Article 21 cannot 

be availed against private individual. There is a requirement of blanket legislation 

for the right to be forgotten in India and the future of this right is extremely 

uncertain.54 

 

The passing of a blanket right to be forgotten is not possible as it the right to 

freedom of speech sans expression also entails the right to know. Thus, the 

courts have generally opted for a dual step process for all cases involving the 

right to be forgotten.55 Firstly, the court gauges over the nature of the data and 

its sensitivity. In this step the court determines if the data poses to be a threat 

on the persons reputation and prestige in the society. Secondly, the test of public 

necessity is conducted. This test determines if granting the data subject, the right 

to be forgotten shall violate the general public’s right to know.56 

 

This test is contrary to the ‘purpose behind’ approach of the countries in the 

west. In this approach the erasure of data is conditional to whether the initial 

purpose of publishing it has been achieved or not. This line of deduction, 

regardless of striking down a limitation of the right to freedom of speech and 

																																																								
52 INDIA Const, art. 19, cl. 1. 
53 INDIA Const, art. 21. 
54 Anamika Kundu, Right to Be Forgotten: Its Applicability in India, RMNLU Review, (April 14, 2020 6:21 
PM) https://rmlnlulawreview.wordpress.com/2017/10/25/right -to-be-forgotten-its-applicability-in-india/. 
55 Devarshi Mukhopadhyay and Rahul Bajaj, Locating the ‘Right to be Forgotten’ in Indian Constitutional 
Jurisprudence: A Functional Dialogical Analysis, 3.2 CALQ 52, 52-69 (2017) 
56 ibid 
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expression, begins scrutinizing the degree wherein the exasperation or 

uneasiness due to the Internet can have an adverse impact on an individual's 

right to life and dignity.57  

 

Accordingly, it is unambiguous to comprehend the stance of the Court as there 

are impediments to the right to freedom of speech and expression, which can 

be deciphered by the legal machinery in case to case basis, till the creation of 

unequivocal laws. These laws ought to likewise draw away from on the expanse 

and degree of the right.58 

 

POTENTIAL SOLUTIONS 

 

An undisputable concern around the right to be forgotten in the General Dtats 

Protection Bill is the lack of due parameters to distinguish the type of data that 

shall fall in the realms of protection under this right.  

 

A possible solution is found in the Fleischer’s model. This model comprehends 

three varying degrees of content deletion. The primary degree of erasure is a 

situation wherein the data subject publishes personal data himself. In this case 

the data subject is endowed with absolute autonomy in deleting the data from 

the World Wide Web.59 The second degree is a situation wherein despite 

emanating from the data subject, the data is eventually copied and republished 

by other persons. In this case, the data subject has the right to use his control 

over the original data and he/she also is endowed with the privacy interest of 

that published data.  

 

The last degree is a situation wherein personal information of the data subject 

is published online by a third party behind the third party’s shield of the right 

to be forgotten. This case is the most arduous to be governed and regulated by 

																																																								
57 ibid 
58 Prashant Mali, Privacy Law: Right to be Forgotten in India, 7 NLIU LR 7, 7-21 (2018). 
59 ibid 
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the General Dtats Protection Bill. This is because this case questions the essence 

of the fundamental rights endowed to the persons in a democratic setup.60 

 

Deriving its premise from the Fleischer’s model, Rustab and Kulevska 

presented certain reforms on the erasure of the URLs. In their research, it was 

suggested that all individuals including private persons, public figures and public 

officials ought to be granted the right to be forgotten until the first and the 

second degree. However, with regard to the third degree, the right can only be 

claimed by private individuals only in such a case where the data shall cause 

distress or annoyance to the data subject. The right to erasure for the third 

degree can be sought by public figures and officials only in cases where the data 

lacks any rational nexus to public interest and was publishes with ill intent.61 

 

CONCLUSION 

 

The rapid paced development of the technology is greatly responsible for the 

advancement and progress of the world. This digital era has resulted in making 

information and data extremely easy to access.  Though this easy access is 

beneficial, issues rekindle when search queries display the personal information 

of persons. The right to be forgotten comes into the picture and helps to solve 

this issue. This right is equipped with the ability to enable aggrieved individuals 

to limit, delink, erase, coarct or delete any irrelevant, inadequate and inaccurate 

personal information and data on the world wide web.  

 

This right was first recognized in the Mario Costeja case by the European Union 

Court of Justice. This right has been used in a limited manner, limiting the use 

to sensitive data only. In India, protection from sensitive data online has been 

provided for in the Data Protection Bill. However, the personal data protection 

																																																								
60 Peter Fleischer, Foggy thinking about the Right to Oblivion (2011), available 
at http://peterfleischer.blogspot.com/2011/03/foggy-thinking-about-right-to-oblivion.html (last visited April 19, 
2020). 
61 Michael Rustad and Sanna Kulevska, “Reconceptualizing the Right to be Forgotten to Enable Transatlantic Data 
Flow”, 28 HARV. J.L. & TECH. 349, 359-62 (2015). 
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bill does not have any provisions with respect to search engines like Google and 

Yahoo etc.  

 

Though the right to be forgotten and the freedom of speech and expression are 

perceived as polar opposites, they might have more in common than what is 

apparent. The Right to be Forgotten sanctions authentic substance to the 

freedom of speech and expression. This is due to the fact that this right will 

empower persons to express themselves and not restrain themselves in order to 

prevent subsequent consequences and embarrassment. Hence this right upholds 

the truest sense of freedom of speech and expression according to some. The 

right to be forgotten is well within the ambit of the right to privacy. The right 

to be forgotten is a part of intellectual privacy and also a part of the right to be 

left alone.  

 

The scope of exercise of the right to be forgotten is subject to laws, rules and 

legislations of each country in the data protection realm. The influx of this right 

will lead to protection of data that is sensitive and personal whilst holstering the 

freedom of speech and expression and the right to privacy. In the era of search 

engines where data is extremely easily accessible, this right is becoming an 

imperative. Thus, the right to be forgotten holds within its ambit the right to 

erasure of personal sensitive information not only from past criminals’ records 

or information relating to modesty and dignity of women but should be 

widespread to each and every citizen with regards to their digital footprint. 

 

Thus, technology is indeed an extremely useful servant but a dangerous and 

barbaric master.62 I conclude by quoting Nicholas Sarkozy ‘ Regulating the 

internet to correct the excesses and abuses that arise from the total absence of 

rules is a moral imperative.’63 The world needs the right to be forgotten and it 

ought to be duly legitimized and regulated by legislation. 

	

																																																								
62 Hetvi Tridedi, Broadening Horizons of Rights in a Technological World, PL (IPR) July 96, 96-99 (2018). 
63 Nicholas Sarkozy, then President of France, called for tighter regulation of the Internet when the world's most 
powerful web figures, including Google, Microsoft and Facebook, gathered in Paris to debate governance in the G-8 
Summit Conference, in May 2011. 


