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ABSTRACT 

 

The international acceptance of reproductive rights as human rights, almost three decades ago, 

paved the way for their identification as inalienable rights of a woman recently. Yet, the world 

has a contrasting picture of legislations with some countries having liberal laws and others 

taking a highly restricted approach. This paper aims to offer an around-the-world comparative 

study of the laws and policies on abortion. The debate over a woman's autonomy over her body, 

which should not even be debatable, remains theoretical in lieu of a practical right. Restrictive 

laws are, at the outset, demeaning to women’s dignity and a compromise with their health. 

Ensuring access to abortion services, which is very much a part of health services, is an 

obligation of a State. In India, abortion was legalized in 1971.  

 

However, the laws are still convoluted and restrictive, even after liberalization, and access to 

services of safe abortion remains limited to the women of the splinter group in the country. The 

Medical Termination of Pregnancy Act, 1971 is the governing act for abortion and permits 

termination up to a period of 20 weeks on certain specific grounds only. The act was framed 

with an objective to regulate the increasing population rather than to safeguard women’s health 

or rights. The paper is an attempt to critically examine the present framework of law and 

policy as applying to abortion practices and provisions in India, highlighting the loopholes in 

the law and the shortcomings in the policy. Majority of the women in India face socio-economic 

difficulties while getting access to abortion.  

 

A woman’s right to sexual and reproductive autonomy is a basic human right as well as a 

fundamental right recognized under Article 21 the Indian Constitution. A policy review is 

long in order, aimed at giving this recognition a codified form and matching the frequency of 
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the medical development, research and good clinical practice in the country, to make abortion 

practices legal, affordable, safe and devoid of social condemnation.  

 

Keywords: Abortion law, MTP Act, liberalization, need of the hour, policy review, women’s 

reproductive rights. 
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INTRODUCTION 

 

Abortion, as a practice, is ancient as well as universal. It has taken different 

forms throughout history. Women have resorted to various means for aborting 

their pregnancies in different times: self-help practices, clandestine professional 

practice or alternative medicine. The law on abortion today, varies around the 

world and its liberalization has been the subject of immense controversy, which 

is frequently challenged.  

 

MEANING 

 

Lawmakers have faced difficulties in trying to define abortion, given its 

contentious nature. This ambiguity in itself has been a concern in the medical 

community. Often, due to the controversy attached to the term, medical 

community uses ‘termination of pregnancy’ to refer to it. The Oxford 

dictionary3 defines Abortion as the expulsion or removal from the womb of a 

developing embryo or foetus, in the period before it is capable of independent 

survival, occurring as a result either of natural causes (spontaneous abortion) or 

of a deliberate act (induced abortion); or the early or premature termination of 

pregnancy with loss of the foetus.  

 

Taber’s medical dictionary defines it as the spontaneous or induced termination 

of pregnancy before the foetus reaches a viable age4. The Black’s Law dictionary5 

defines the term as the artificial or spontaneous termination of a pregnancy 

before the embryo or foetus can survive on its own outside a woman’s uterus. 

Internationally, the National Center for Health Statistics, the Centers for 

Disease Control and Prevention (CDC) and the World Health Organization 

(WHO) define abortion as pregnancy termination prior to 20 weeks’ gestation 

or a foetus born weighing less than 500g. Despite this, definitions vary 

according to State laws6.  

																																																								
3 “abortion, n.” Oxford English Dictionary (Third ed.) Oxford University Press. 
4 “abortion”, Taber’s Cyclopedic Medical Dictionary. 
5 Ninth ed. 
6 John O. Schorge et al., Williams Gynecology (1st ed. 2008).  



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|4 

 

The Indian legislation on abortion, the Medical Termination of Pregnancy 

(MTP) Act, 1971, does not define the term ‘abortion’ or ‘termination of 

pregnancy’. This creates a problem in the interpretation of the provisions of the 

act. There is a strong need for a uniform definition, at least in India, so that 

there is not so much arbitrariness around the topic and it is easier for people to 

interpret and also for medical practitioners to follow.  

 

ABORTION- A DILEMMA OF RIGHTS 

 

The two contrasting subjects of access to abortion as a reproductive and a sexual 

right, a human right, a right to health, and fundamentally, a woman’s right on 

one hand and the embryo’s right to life on the other is the core of this moral 

and legal issue at the outset. 

 

A HUMAN RIGHT 

 

The first international consensus document to recognize reproductive rights as 

human rights was the 1994 International Conference on Population and 

Development’s (ICPD) Programme of Action. It called on State governments 

to fortify their obligations towards women’s well-being and health. However, 

since there was nothing in it for the reformation of State laws and policies, a 

year later, the Beijing Platform for Action called for review of national laws 

which contained punitive measures against women who undergo illegal 

abortion. Since then, the United Nations, through a series of comments, 

recommendations and observations, has laid down directions for states to 

develop their systems of treatment of abortions in a manner which does not 

violate a woman’s imperative right of reproduction.  

 

Over the last twenty years, international human rights norms have progressed 

to identify the denial of safe abortion services as a violation of human rights, 

significantly influencing the judicial and legislative development on the matter 

around the globe. Abortion has, on one hand, grown as a fundamental human 
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right and, on the other, is allowing the transformative jurisprudential approach 

to recognition of women’s reproductive autonomy. This progressive approach 

has played an important role in recognizing abortion as a constitutional 

guarantee and in advancing law and policy. Reproductive right is linked to a 

woman’s other human rights including her social rights, right to health, to 

equality and non-discrimination, to privacy, etc.  The legal acknowledgment of 

abortion rights is a small step towards allowing women the access to abortion 

care and the even more crucial and difficult task of implementing the policies 

to guarantee reproductive rights to women is the actual goal7.  

 

A WOMAN’S RIGHT? 

 

There is a strong perception that a woman uses abortion as a means to terminate 

unwanted pregnancy for selfish reasons. Where in actuality, it shall be perceived 

only as a medical procedure for preserving the health of a woman. The former 

perception pitches a woman against the foetus in the eyes of an outsider. And 

so, the rights of a foetus that is not even born yet are generally preferred over 

the rights of a living person who is aware of them. 

 

The right to access to safe abortion extends to so many of women’s rights- to 

health, to free reproductive choice, to privacy, to bodily autonomy, to personal 

liberty, and to life. The right to life is one of the most fundamental in India. It 

has been recognised under Article 21 of the Indian Constitution and is available 

to all persons, including women. The umbrella of right to life and personal liberty 

has been extended over time to cover even the remotest of connotations by the 

Indian judiciary. The right to abortion also falls under it as it is a fragment of 

the right to privacy linked to the right to personal liberty that emanates from 

the right of life8. The dilemma lies in deciding whether an unborn child should 

be given the status of a person or not- to whom the right to life extends. 

 

																																																								
7 Johanna B. Fine et al., The Role of International Human Rights Norms in the Liberalization of Abortion Laws 
Globally, Health Hum. Rights, Vol. 19 (June 2, 2017).   
8 Roe v. Wade, 410 U.S. 113 (1973). 
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A FOETUS’ RIGHT? 

 

Internationally, the sanctity of life of a person is recognized, however the 

recognition of a foetus as a person is still doubtful. The State’s interest to save 

a prospective life is understandable, however, when it comes to a choice 

between the two, the life and rights of a living being should be considered over 

the life and rights of a prospective one. 

 

LIBERALIZATION AND DECRIMINALIZATION 

 

Historically, abortion was banned because it was considered dangerous and a 

lot of women died during the procedure. In some areas, including India, it was 

considered a sin and an immoral act to kill the foetus. India, being a largely social 

and cultural country, has seen widespread disapproval of abortion. Ancient 

literature of Hindus conveys the impression that any attempt to abortion was 

subject to severe moral condemnation and social disapproval. This 

condemnation is owed to women’s position in the Indian society and the belief 

that childbearing is her duty. Penalties like loss of caste and banishment were 

sought to as punishments9. The first set of laws came about with an intention 

of public health. But since abortion practices have become safe now, the 

existing laws only serve punitive or deterrent purposes. Today, the combined 

factors of a male-dominated society and the extolment of the foetus over the 

woman it depends on are used to justify criminal restrictions. 

 

In the benchmark case of Roe v. Wade10, the US Supreme Court laid down that 

a woman has a constitutional right to abortion implied in the right to privacy, 

which is a fundamental right protected by the 14th amendment of the US 

constitution. But the right was not considered to be absolute. The court stated 

that there is a compelling interest of the state for putting restrictions on the right 

to terminate the pregnancy, for the protection of the mother's health as well as 

the child's life. A balance between the woman's right to privacy and the state's 

																																																								
9 H. Willer Laale, Embryology and Abortion in Indian Antiquity: A Brief Survey, IJHS, 31(3) (1996). 
10 Id., at 8. 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|7 

interest was to be maintained, especially in cases of the second and third 

trimesters since the foetus is more developed and the risk is the highest.  

 

The Committee on Elimination of Discrimination against Women (CEDAW) 

has also played an essential role in the liberalization of abortion laws11, along 

with the Committee on the Rights of the Child which has urged the 

decriminalization of abortion. Most recently, the Human Rights Committee in 

a landmark decision, Mellet v. Ireland, recognized that the prohibition and 

criminalization of abortion contravene international human rights law12. A 

recent study showed that more than 60 countries either entirely forbid abortion 

or permit it only for saving a woman’s life and almost the same number allows 

women to make the choice of termination. Almost 40% of the world’s 

population is residing in nations with extremely limiting abortion laws13. What 

States must understand is that legality and safety are not necessarily correlated 

and rendering abortion illegal takes away a choice that should belong to women 

in the first place. Three categories of risks are now recognized to determine 

whether an abortion can be done, covering the safe to least safe options14.  

 

METHODS 

 

The traditional methods of abortion came from the generational knowledge that 

passed on. They had a higher chance of posing threat to a woman’s health or 

life. The modern methods were either medication based or surgical. Since even 

in these methods, the morbidity and mortality rates were notable, the post-

abortion care was introduced internationally by the Cairo Conference in 1994. 

It aimed at providing women with prescriptions and contraceptive counselling 

to prevent any more unwanted pregnancies and, in turn, abortions. Today, the 

methods used for termination of pregnancy depend upon a number of factors 

																																																								
11 L.C. v. Peru, CEDAW Committee, Communication No. 22/2009, UN Doc. CEDAW/ C/50/D/22/2009 (2011). 
12 Mellet v. Ireland, HRC, Communication No. 2324/2013, UN Doc. CCPR/C/116/D/2324/2013 (2016).  
13 Center for Reproductive Rights, The World’s Abortion Laws 2011, New York, 2011. 
14 Ganatra Bela, et al.., Global, Regional, and Subregional Classification of Abortions by Safety, 2010-14: Estimates 
from a Bayesian Hierarchical Model, Lancet, 2372-2381 (2017). 
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like the duration of pregnancy, financial resources, legality of abortion in the 

country, available technology, as well as access range. 

 

ABORTION AROUND THE WORLD 

 

The legal structure of a country is a crucial determinant of the kind of services 

and rights that it makes available to women regarding health. The abortion 

legislation around the world shows major disparities, owing to the variation in 

the knowledge of law.  Globally, access to abortion is lawful under 

circumstances like foetal impairment (depending upon a country’s policy: 

congenital malformation, genetic diseases, incurable diseases, pathologies 

incompatible with life outside the womb, mental deficiency, etc), economic and 

social reasons, protection of the lives of women or their physical and/or mental 

health15, rape or incest, or other specific causes in some countries.   

 

Generally, it is also limited by the factors of gestational period of amenorrhea. 

It can be stretched or waived in cases of danger to the life or health of a woman 

or in cases of rape, malformation of the foetus, and the like16. To terminate a 

pregnancy for health reasons, medical consent may be required. Abortion after 

incidents of rape or incest often necessitates legal sanction. These barriers 

particularly affect young women’s right to abort17. Many practitioners may 

invoke the right to freedom of conscience when coming across cases of 

abortions, considering it a violation of their professional ethical pledge to 

respect for life. This right is even enshrined under law in some countries 

(majority of European countries, the US, Latin America, Asia and Africa). These 

objections, however, contribute to strengthening the stigma around abortion.  

 

The world sees a contrasting legislation on abortion, from very liberal in the 

most developed countries (mainly Europe and North America) to very 

restrictive in the less developed, with a total prohibition in about 20 countries. 

																																																								
15 Gonzalez Velez Ana Cristina, La aplicacion practica de la causal salud: un analisis de casos desde el marco de los 
derechos humanos, La Mesa por la vida y la salud de las mujeres, 152 (2011).    
16 Center for Reproductive Rights, Abortion Worldwide: 20 Years of Reform, (New York, 2014). 
17 World Health Organization, Global Abortion Policies Database, WHO, 19 (2017). 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|9 

The Soviet Union was the first country to reform its abortion laws as a result of 

a feminist movement in 192018. In a 2010 report19, about 42 million pregnancies 

(globally) were estimated to be terminated voluntarily, in a year. Of these, 20 

million are unsafe abortions which account for 13% of maternal deaths. 98% of 

these abortions occur in developing States with limiting abortion laws. Since the 

last global review of abortion policies in 1998, abortion policies have been 

liberalized by no less than 16 countries, and access to it has increased worldwide. 

Some of the most notable changes happened in Africa and Latin America where 

an increase in the grounds for abortion was noticed.  

 

However, most European countries still follow stringent policies when it comes 

to abortion. The Asian countries have seen a change towards liberalization 

recognizing the impact of abortion restrictions on women’s human rights20. 

Some countries use abortion as a population policy where the availability of 

contraception is limited (similar to Bulgaria in the late nineties) and it has been 

used as an effective tool in the control of rapid population growth, like in Asian 

countries.  

 

Forced abortions in China, as part of the one child policy in late 1970s was the 

one of the most abusive turns that was witnessed in Asia. However, the 

legislative landscape in Asia is more varied and tolerant than in Africa and Latin 

America, owing to the differences in socio-political and demographic contexts. 

A third of total countries in Asia permit abortion at the request of a woman, 

with total prohibition in only Philippines. Since women’s level of education has 

risen to a commendable level, Asia has seen a notable shift to a more permissive 

approach. NGOs have also played an essential role in this turn of events. 

 

 

 

																																																								
18 Wikipedia. Abortion in Russia, https://en.wikipedia.org/wiki/Abortion_in_Russia 
19 Patrick I. Okonta, et al., Liberalization of Abortion and Reduction of Abortion Related Morbidity and Mortality in 
Nigeria, 89 Acta Obstet. Gynecol., 1087-1090 (2010). 
20 Reed Boland & Laura Katzive, Developments in Laws on Induced Abortion: 1998-2007, Int. Fam. Plan. Perspect., 
110-120 (2008). 
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PRESENT LEGAL FRAMEWORK IN INDIA 

 

In a country like India where the law has been established for quite some time, 

the knowledge about the topic still remains poor. Abortion was legalized in 

India in the early 1970s in response to a number of reasons. There was an 

increasing growth of the population and high numbers of maternal morbidity 

and mortality. The Shah Committee was appointed by the government in 1964 

to review the legal, socio-cultural and medical aspects of abortion. The 

committee, in 1966, recommended legalizing abortion to prevent more deaths 

due to unsafe practices21.  

 

In response to that and for social and economic reasons, India decided on 

preserving the life and health of a woman and allowed abortion in cases of 

incest, failed contraception, rape and foetal impairment. But to this day, due to 

the lack of adequate services, abortion is not an availability to majority of Indian 

women22. Minor Indian women still require consent from at least one of their 

parents. India has also seen a phase of selective sex abortions which are still 

prevalent in many areas today.  

 

THE INDIAN PENAL CODE 

 

The Indian Penal Code (IPC), 1860, criminalizes induced abortion under 

Sections 312 to 316. Section 312 relates to unlawful termination of pregnancy. 

It lays down that whoever voluntarily causes a pregnant woman to miscarry, 

except in good faith to save the life of the woman, shall be punished. It includes 

the woman who causes herself to miscarry. But the words ‘miscarriage’ or 

‘unborn child’ have not been defined in the code. India entered liberalization in 

terms of abortion laws in 1971 when it enacted the Medical Termination of 

Pregnancy Act. It was designed to liberalize the existing stringent provisions of 

the IPC. 

																																																								
21 Ministry of Health and Family Planning, GOI, Report of the Shah Committee to Study the Question of Legalization 
of Abortion, (1966). 
22 Andrea Whittaker, Abortion in Asia: Local Dilemmas, Global Politics 123-148 (2010). 
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THE MTP ACT, 1971 

 

The MTP Act allows termination of pregnancy by registered medical 

practitioners, only in good faith. It permits the same up to 12 weeks. It also 

makes provisions for exceptional cases (risk to life, rape, grave injury to 

physical/mental health, physical/mental abnormalities in the child, failure of 

contraceptives, risk to health by the woman’s environment) up to 20 weeks. 

There are certain other conditions that are laid down regarding the status and 

age of the woman and the consents required thereof. The problem with the act 

lies in the specific discrimination under Section 3 of the act. It uses the phrase 

“Where any pregnancy occurs as a result of failure of any device or method used 

by any married woman…”, which may be construed to deny the right to an 

unmarried woman23. Even though the act does not deny such care to women 

other than the married ones specifically, it has been urged time and again that 

the phrase shall be changed to ‘all women’ so that there is no degree of 

discrimination in place.   

 

THE MTP (AMENDMENT) BILLS 

 

 The MTP Act has been under the eyes since its enforcement. Recently, it has 

been subject to criticism due to the age-old provisions which now stand in the 

way of people’s lives. There have been attempts by the government to correct 

the lacunae in the act by means of various amendments, but the recent-most 

ones have not been able to pass their mark from bills to acts. The Act was first 

amended in 200224, the law was decentralized and penal sanctions were added 

for unapproved abortions forming the MTP Rules, 200325, which increased 

abortion access. The Union Ministry of Health and Family Welfare then 

proposed a bill in 201426 on the recommendation of National Commission for 

Women, but the bill was never placed in the Parliament. It raised the gestation 

																																																								
23 Siddhivinayak S Hirve, Abortion Law, Policy and Services in India: A Critical Review, Reprod. Health Matters, 114-
121 (2004).  
24 The Medical Termination of Pregnancy (Amendment) Act, Ministry of Health and Family Welfare (2002). 
25 The Medical Termination of Pregnancy Rules, Ministry of Health and Family Welfare (2003). 
26 The Medical Termination of Pregnancy (Amendment) Bill, Ministry of Health and Family Welfare (2014). 
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limit to 24 weeks, allowed registered health practitioners to conduct abortions, 

it made the provisions of getting opinions of medical practitioners less stringent, 

and most importantly, it replaced the term married women to all women under the 

clause of contraceptive failure.  

 

Another bill was introduced in 201727 in the upper house of the Parliament, 

attempting to raise the gestation limit to 24 weeks. And then in 201828, a bill was 

introduced in the lower house with the same attempt to gestation period 

extension to 24 weeks and to 27 weeks in case of a rape survivor. In 2018, the 

Women’s Sexual, Reproductive and Menstrual Rights Bill29 was introduced by a 

member of the Parliament, seeking to eliminate the provision of medical 

opinion in abortions up to 12 weeks. The 2020 amendment bill30 seeks to 

increase the gestation period limit to 24 weeks, makes opinion of only one 

registered medical practitioner necessary up to 20 weeks of gestation and two 

for cases of up to 20 to 24 weeks, and lays down provisions for unmarried 

women and their partners in cases of failure of contraceptives. 

 

THE ROLE OF THE JUDICIARY 

 

The Indian judiciary has been instrumental in the recognition of women’s 

reproductive rights and their bodily autonomy as implicitly protected under the 

umbrella of the fundamental right to life (Article 21) and the right to equality 

(Article 14 and 15). Reproductive health has been defined as the capability to 

reproduce and the freedom to make informed, free and responsible decisions. 

It also includes access to a range of reproductive health information, goods, 

facilities and services to enable individuals to make informed, free and 

responsible decisions about their reproductive behaviour31. The judiciary has 

taken steps, time and again, to curb the violation of reproductive rights. In 2009, 

the Supreme Court took a progressive step when it included a woman’s 

																																																								
27 The Medical Termination of Pregnancy (Amendment) Bill (2017). 
28 The Medical Termination of Pregnancy (Amendment) Bill (2018). 
29 The Women’s Sexual, Reproductive and Menstrual Rights Bill, Dr. Shashi Tharoor, M.P. (2018). 
30 The Medical Termination of Pregnancy (Amendment) Bill (2020).  
31 Devika Biswas v. Union of India, AIR 4405 (SC: 2016). 
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reproductive autonomy in the fundamental right under Article 21 as a 

dimension of personal liberty32. It observed, “There is no doubt that a woman’s 

right to make reproductive choices is also a dimension of ‘personal liberty’ as 

understood under Article 21 of the Constitution of India. It is important to 

recognise that reproductive choices can be exercised to procreate as well as to 

abstain from procreating.  

 

The crucial consideration is that a woman’s right to privacy, dignity and bodily 

integrity should be respected.” This has been followed by a number of High 

Courts in succeeding decisions33. The Delhi High Court, in 2011, gave a 

landmark joint decision34 where it held the right of reproduction to be an 

‘inalienable survival right’ and brought it under the meaning of right to health, 

which is a part of right to life under Article 21. It also attempted to remove the 

discrimination against women on social and economic grounds and made the 

right to access and receive minimum standard of treatment and care in public 

health facilities, imperative or all women. This was not without a push from the 

Human Rights Law Network probing into the conditions of women in relation 

to maternity deaths in India. The 2012 decision of the High Court of Madhya 

Pradesh in the case of Sandesh Bansal v. Union of India35 was another attempt 

to link the reproductive right with Article 21. 

 

Women’s autonomy and gender equality came to be recognized as inclusions of 

reproductive rights in 2016 through the case of Devika Biswas v. Union of 

India36  by the Supreme Court of India. There has been a progressive 

jurisprudence since the 2012 decision in abortion cases. The Supreme Court has 

also taken a stance at the interpretation of the MTP Act allowing, in certain 

cases, the termination of pregnancy that has crossed the 20-week37 and the 24-

																																																								
32 Suchita Srivastava & Anr. v. Chandigarh Administration, 11 SCC 409 (SC: 2009). 
33 Dr. Mangla Dogra & Others v. Anil Kumar Malhotra & Others, (P&H: 2011) (C.R. 6337).   
34Laxmi Mandal v. Deen Dayal Harinagar Hospital & Others, (W.P. (C) No. 8853/2008); Jaitun v. Maternity Home, 
MCD, Jangpura & Others, (W.P. No. (C) 8853/2008 & 10700/2009) (Del: 2010) (Consolidated Decision). 
35 (MP: 2012) (W.P. (C) No. 9061/2008). 
36 (SC: 2016) (W.P. (C) 81/2012). 
37 Ms. X v. Union of India & Others, 593 (SC: 2016) (CWP); Mrs. X and Mr. Y v. Union of India & Others, 308 (SC: 
2016) (CWP); Chandrakant Jayantilal Suthar v. State of Gujarat, 8 SCC 721 (SC: 2015); Nikhil D. Datar v. Union of 
India (SC: 2014) (CA No. 7702).  



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|14 

week38 time constraint, for preservation of the mother’s life. The Bombay High 

Court recognized a woman’s human rights over that an unborn foetus in 2016 

in the case of High Court on its own Motion v. The State of Maharashtra39, and 

included the right of abortion as an aspect of the right to live with dignity.  

 

The stress on the recognition of women’s rights of reproduction and abortion 

alike, by the Indian judiciary has shifted the government’s population control 

approach to a more inclusive one40.  

 

THE PROBLEM 

 

Abortion was officially limited in almost all countries by the close of the 

nineteenth century. The denial of health services forced women to travel to 

nations with more permissive laws in search of proper aid. Those who cannot, 

however, are forced to resort to unsafe means leading to adverse impact on their 

health41. Inarguably, unsafe abortion practices are a major cause of maternal 

mortality42 and this has been a major argument against abortion rights. 

However, the Indian policies on paper and in action are shockingly different. 

Child marriages, being abolished, continue to happen and account for more 

than 20% of maternal deaths globally43. Abortion, being legal, until 20 weeks of 

gestation period on several grounds, more than 56% of abortions in India are 

unsafe and result in more than 9% of maternal deaths44. With a catena of 

meanings that the judiciary has attached to the word ‘life’, preservation of a 

woman’s life still somehow does not come under it.  

 

THE MTP ACT. Under the MTP Act, there is way too much discretion given 

to the medical practitioners and the idea of good faith is too vague. The act, 

																																																								
38 Meera Santosh Pal & Others v. Union of India & Others, (SC: 2017) (W.P. (C) No. 17).  
39 (Mah: 2016) (WP (CRL) No. 1). 
40 Center for Reproductive Rights, Reproductive Rights in Indian Courts, www.reproductiverights.org  
41 Rosana Peiro, et al., Does the Liberalization of Abortion Laws Increase the Number of Abortions? The Case Study 
of Spain, Eur. J. Public Health 11(2), 190-194 (June 2001). 
42 World Health Organization, Unsafe Abortion: Gloabl and Regional Estimates of the Incidence of Unsafe Abortion 
and Associated Mortality in 2008 (6th ed), 56 (2011). 
43 World Health Organization, Child Marriages: 39, 000 Every day, U.N. Press Release (2013). 
44 Jennifer Frost, et al., Abortion in India: A Literature Review, Guttmacher Institute (2014).  
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primarily, infringes a woman’s right to privacy, health, and dignity. Most of the 

defects in a foetus can be detected only after 20 weeks, which exceeds the period 

allowed by the act. In the Nikita Mehta case45, it was discovered in the 24th week 

of pregnancy that the foetus suffered from severe foetal abnormalities in the 

heart.  

 

Since the pregnancy was beyond the gestational time limit mentioned in the 

MTP Act, the Mumbai High Court refused the termination of pregnancy. The 

involvement of judiciary in such cases makes it even harder as the process is 

slow and more time is lost in deliberation. Moreover, the MTP Act does not 

match the technological advancement medicine has made. The act has become 

vague and outdated. The spousal consent required for access to abortion under 

the Act clearly undermines women’s reproductive autonomy. Also, unmarried 

women cannot even cite contraceptive failure as a reason for abortion.  Mental 

health and socio-economic implications of unwanted pregnancy are not at all 

considered by the act. The Act is strict, to say the least and has also been 

criticized as being unreasonable, arbitrary and archaic.  

 

MEDICATION AND SERVICES. The oral medicines for termination are 

sold at exorbitant price by doctors. There is also a lack of medical practitioners 

in India to meet the increasing rate of abortion cases. 

 

CLASH WITH OTHER LAWS. First, the PCPNDT (Prohibition of Sex 

Selection) Act 1994, is heavily misused by clamping down abortions in general 

under the guise of saving female children. It is in conflict with the MTP Act as 

their purposes differ drastically. A harmonious construction of both these acts 

by the authorities is necessary. Such is also the stated of the relationship between 

MTP Act and Protection of Children from Sexual Offences (POCSO) Act. The 

latter makes it mandatory for doctors to report pregnancies of minor girls. This 

makes them seek alternatives which are unsafe, defeating the whole purpose of 

																																																								
45 Nikhil Datar v. Union of India, (Mah: 2008) (Writ Petition (L) No. 1816). 
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the former act. Also, the POCSO Act does not differ between consensual sex 

and rape with regard to underage pregnancies.   

 

NEED OF THE HOUR 

 

Reproductive rights are recognized human rights and shall be available to every 

human. Abortion rights are also necessary due to population and environmental 

reasons and for India’s socio-economic betterment. There should be no 

conditions restricting abortion, to begin with. A woman, not wanting to 

continue her pregnancy should be enough of a ground in itself. Safe abortion 

shall be a fundamental health right and law should not even be required to 

facilitate health care. Reiterating the words of Marge Berer46, specific criminal 

sanctions against abortion need to be removed from the law and the policies 

should be directed so that no one is punished for having an abortion or for 

providing safe abortion, the police should not be involved in investigation or 

prosecution of the provision and practice of safe abortion, the courts should 

not be involved in deciding whether to allow an abortion, and abortion should 

be treated like any other form of healthcare. 

 

SAFER TECHNIQUES. Abortion treatments have become safer and it is 

easy to carry out abortions even after the allowed period, especially for reasons 

of health and life of the child and the mother. Also, the government shall ensure 

the access to contraceptive methods of quality. The lack of trust in the current 

policy has led people to seek help from places that provide unsafe abortion 

services, causing more deaths.  

 

WHO. Today, with technological advancement, abortion has become one of 

the safest medical procedures, if done by following WHO’s guidelines47. A 

research conducted by WHO in 2004 showed that the wider the legal grounds 

for abortion are, the fewer are the deaths from unsafe abortions48. WHO’s 

																																																								
46 Marge Berer. Abortion Law and Policy Around the World: In Search of Decriminalization, Health Hum. Rights Vol 
19(1), 13-27 (2017). 
47 World Health Organization, Safe Abortion: Technical and Policy Guidance for Health Systems, (2012). 
48 World Health Organization, Primary Health Care: Now More than Ever. World Health Report 2008, 65 (2008). 
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guidelines should be taken in consideration by the whole international 

community, as well as India. 

 

POLICY REVIEW. Primarily, the MTP Act should be more facilitating than 

restricting. Abortion should be made accessible to all women, irrespective of 

age and marital status. The limit shall be extended beyond 20 weeks in 

exceptional cases and women should not be exploited for these basic rights. 

Passing actions for the amendment bills have to be taken, and soon. Progressive 

abortion law reforms are needed in the country that benefit women and their 

health. The implementation of the law is poor and uneven so much so that the 

rates of morbidity and mortality are still high49. Legislating on abortions in the 

second trimester or beyond present great difficulties but as many as 25% 

abortions in India fall in this category due to poor service conditions50. Abortion 

should be available on a woman’s request, and should be accessible and 

affordable. Take for example, the law on abortion in Canada, which is not 

criminalized, is feasible and acceptable, and also in Sweden where abortion is 

even allowed after 18 weeks. It is the government’s duty to provide timely, 

affordable and quality maternal health care, and safe and legal abortion services. 

 

AWARENESS. An increase in awareness and a dispel in misconceptions about 

abortions amongst providers and policymakers, backed by political will, 

advocacy and action at the central and state level are required. 

It sure will be a slow change, but it is achievable. 

 

CONCLUSION 

 

As a woman, the first right that one has is of a human being. The age-old 

customs and beliefs of procreation being a duty has taken a backseat and given 

a new approach to life. The fertility of a woman is hers and hers only and she 

has the sole right over it. It is her right to reproduce or choose not to. This is 

all we need to understand. We need to grasp the concept of autonomy, bodily 

																																																								
49 M. Menon, Unsafe Abortions Killing a Woman Every Two Hours, The Hindu, May 6, 2013. 
50 Id., at 46. 
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or otherwise and let people make decisions about their health. The subject of 

abortion is deeply tangled with that of gender equality and gendered roles 

everywhere. Being a developing country, India is still fighting the gender equality 

battle, and the stigma of abortion is only one of the many linked to it. 

 

India needs to do away with the customary and religious practices that stand in 

the way of a woman’s basic rights, if she is facing problems at their hands. The 

Indian judiciary has a specific part to play in recognition of this problem and in 

taking the next step. The judicial involvement at the primary stage in deciding 

whether to allow abortions on a case to case basis makes the provision all the 

more difficult to get access to and in some cases, increases the difficulty of the 

women in question by delaying the termination. But in the implementation and 

correction of laws, in the review of policies, in recognizing the lacunae and in 

ensuring that women are provided their basic rights, the judiciary is the only 

hope, as it has been in the recent decade. Health professionals also have a very 

important role in ensuring that abortion is perceived only as a medical health 

treatment and not as a taboo anymore, and in providing safe healthcare services 

and counselling to women. 

 

The India that is developing is the India that understands the need to liberalize 

its laws in accordance with the recognition of rights of its citizens. The 

progressive outlook that it has set out in the Amendment Bill, 2020 has to be 

seen through so that it can offer a blow at another one of its social evils. 

	


