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PROLEGOMENON 

 

The gravest effect of court delay not only dilutes the very essence of justice but has 

an adverse consequence on the emotional, economic and societal behaviour of a 

litigant. Delay defeats the parties of all hopes and they feel unsecured in the process 

of seeking justice. This in turn increases and encourages corruption, falsehood, 

perjury, forgery and so on. Delay, unpredictability and cost are considered as three 

main enemies of efficient administration of justice.3	Unfortunately, they are deeply 

rooted in the Indian judicial system. The litigants are always interested in getting their 

disputes resolved as early as possible through a process which is cheap, flexible and 

not based on rigid formula of legal principles or technicalities.  

 

In simple words, they need substantive justice and not procedural justice. This has led 

to the development of an alternative to the court system popularly known as 

Alternative Dispute Resolution (ADR) mechanism.4	The perception of ADR has 

become increasingly significant throughout the world in the resolution of different 

kinds of disputes. This is due to the fact that ADR is viewed as litigant friendly system 

in any kind of society or economic setup.5	ADR has not just been an alternative to 

court system going by its nomenclature. In fact, it has broadened the road of access 

to justice by manifold. With just 12 judges per million population, India stands at the 

bottom of the list in terms of speedy and quality administration of justice.6		

	

																																																								
1 Student, B.A. LL.B (Hons.), H.P. National Law University, Shimla. 
2 Student, B.A. LL.B (Hons.), H.P. National Law University, Shimla. 
3 Arun Mohan, Justice, Courts and Delays, Vol. 1, (New Delhi: Universal Law Publishing Co. Pvt. Ltd., 2009) p. 19. 
4 John W. Bagby, E-commerce Law: Issues for Business, First edition (Ohio: West Legal Studies in Business, 2003) p. 
38. 
5 Georgios Zekos, ‘The Role of Courts and ADR in the Rule of Law’, Icfai University Journal of 
Alternative Dispute Resolution, Vol. VII, No. 3, 2008, pp. 11 - 36 at p. 11. 
6 See Maneesh Chhibber, ‘Do we need more judges? CJI Thakur’s plea to the govt raises key questions’, available at 
<http://indianexpress.com/article/india/india-news-india/india-judiciary-cji-t-s-thakursupreme-court-judges-
pending-cases-2778419/> 
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Recent decades have been clouded with litigation explosion, which is a threatening 

malignancy in society. India’s litigation map shows tremendous increase in number of 

cases especially after the 1990s. With the courts as the major mechanism for settlement 

of disputes, our society is becoming less cooperative and more combative in nature. 

Thus, ADR as a mechanism to supplement the efforts by the courts needs special 

focus and attention.	
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CONCEPT & TYPES OF ADR 

 

Just like the diversity in causes of disputes, the settlement models are also varied. 

Alternative Dispute Resolution encompasses a wide array of practices, which are 

directed towards cost effective and quick resolution of disputes. ADR, as the name 

suggests, is an alternative to the traditional process of dispute resolution through 

courts.7 It consists of set of practices and techniques to resolve disputes outside the 

courts. Since it actively involves parties themselves to settle their disputes, it results in 

the amicable settlement of disputes, which is not possible generally through courts.  

 

Hence, these practices are escape routes from tiresome adjudication process. Many of 

such practices have evolved to settle the disputes with minimum adverse impact on 

the relationship between the parties. Mahatma Gandhi has said “I realized that the 

true function of a lawyer was to unite parties.” Hence, role of lawyers in promoting 

non-adversarial dispute settlement mechanisms is undoubtedly very significant. The 

ADR techniques mainly include arbitration, conciliation, mediation and negotiation. 

In India, Lok-Adalat stands as another additional form of ADR mechanism, which 

combines different techniques like conciliation, mediation and negotiation.  

 

Arbitration is a process for settlement of disputes fairly and equitably through a 

person or persons or an institutional body without recourse to litigation by the 

disputing parties pursuant to an agreement.8 It may be ad-hoc, contractual, 

institutional or statutory.9 A neutral third person chosen by the parties to the dispute 

settles the disputes between the parties in arbitration. Though it resembles the court 

room based settlement, it involves less procedure and parties’ choice of arbitrator. It 

exists with the established less cumbersome process and it is quite useful in resolving 

different kinds of disputes including international commercial disputes.  

																																																								
7 D. P. Mittal, Law of Arbitration ADR  and Contract, Second edition, (New Delhi; Taxman Allied Services (P) Ltd, 
2001) p. 8. 
8 H. K. Saharay, Law of Arbitration and Conciliation, (Kolkata: Eastern Law House, 2001) p. 3; Phillip Capper, 
International Arbitration: A Handbook, Third edition, (London: Lovells, 2004) p. 2. 
9 Nomita Aggarwal, ‘Alternative Dispute Resolution: Concept and Concerns’, Nyaya Deep, Vol. VII, Issue 1, January 
2006, pp. 68 - 81 at p. 73. 
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At present, arbitration is the only legally binding and enforceable alternative to 

ordinary court proceedings.10 The arbitration cannot oust the jurisdiction of courts 

completely. Thus, Arbitration is an alternative process to litigation, but it does not 

replace the ordinary judicial machinery in all its aspects. 

 

Conciliation is a private, informal process in which a neutral third person helps 

disputing parties to reach an agreement.11 It is a process whereby the parties, together 

with the assistance of the neutral third person or persons, systematically isolate the 

issues involved in the dispute, develop options, consider alternatives and reach a 

consensual settlement that will accommodate their needs. Usually, the conciliator in 

this process would independently investigate into the dispute and draft his report 

indicating the method of settlement of disputes. Then it is left open to the parties 

themselves to come to a final settlement in line with the report of the conciliator, with 

or without any changes to be agreed by the parties. Hence, unlike arbitration, the 

conciliator’s report would not be binding on the parties. 

 

Mediation involves the amicable settlement of disputes between the parties with the 

help of a mediator. The task of the mediator is to bring the parties together to the 

process of amicable settlement of their disputes. Mediator would influence the parties 

to cut down their demands with a view to reach a mutually acceptable solution. Hence, 

the mediator plays the role of a facilitator in attaining cooperation between the parties 

to the dispute. Mediation lays emphasis on the parties’ own responsibilities for making 

decisions that affect their lives instead of a third party judging the fate of parties to 

the dispute. Thus, mediation can be termed as assisted negotiation12, wherein the 

mediator, by virtue of his influence, brings the parties to negotiating table and assists 

																																																								
10 G. K. Kwatra, Arbitration and Alternative Dispute Resolution: How to Settle International Business Disputes with 
Supplement on Indian Arbitration Law, (New Delhi: Lexis Nexis Butterworths, 2004) p. 2. 
11 Nomita Aggarwal, ‘Alternative Dispute Resolution: Concept and Concerns’, Nyaya Deep, Vol. VII, Issue 1, January 
2006, pp. 68 - 81 at p. 73. 
12 Stephen J. Ware, Alternative Dispute Resolution, (St. Paul: West Group, 2001) p. 6. 
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in the settlement of their disputes.13 This party autonomy in the mediation makes it 

more popular among the informed litigants. 

 

 

Negotiation closely resembles mediation. However, it is more often referred to as a 

method wherein the parties to the dispute themselves would settle their disputes. The 

negotiation process provides the parties an opportunity to exchange ideas, identify the 

irritant points of differences, find a solution, and get commitment from each other to 

reach an agreement. Bargaining is a common feature of the negotiation process. Even 

if a third party negotiator is involved in the process of negotiation, his role would be 

limited to inducing the parties to the process of negotiation. Alternatively, there may 

be communication between two or more agents of parties to try and come to a 

mutually acceptable solution by way of bargaining. Thus, it mainly involves 

communication for the purpose of persuasion.14 

 

GIMMICK OF ADR 

 

• Speedy and Economic Disposal of Cases 

 

Abraham Lincoln has rightly said “discourage litigation; A nominal winner is often the 

real loser-in fees, expenses and waste of time.”15 The court proceedings do not offer 

a satisfactory method for settlement of disputes as it involves inevitable delays due to 

its lengthy procedures and technicalities.16 ADR, on the other hand, provides an 

economic, expeditious and informal remedy for disputes. This economic and speedy 

relief is very significant because the delay in the dispensation of justice might itself 

result in injustice to the litigants quite often. For example, in the cases of motor 

accident claims, the victims may require the compensation to be paid without delay in 

order to meet medical and other expenses. Any inordinate delay in such cases would 

																																																								
13 Abraham P. Ordover, G. Michael Flores and Andrea Doneff, Alternatives to Litigation: Mediation, Arbitration and 
the Art of Dispute Resolution, (Notre Dame: National Institute for Trial Advocacy, 1993) p. 6. 
14 Stephen Goldberg, Frank Sander and Nancy Rogers, Dispute Resolution: Negotiation, Mediation and Other 
Process, Second edition, (London: Little, Brown and Company, 1992) p. 17. 
15 See <http://www.icadr.org/> 
16 Goda Raghuram, ‘Alternative Dispute Resolution’, Nyaya Deep, Vol. VIII, Issue 2, April 2007, pp. 17 
- 24 at p. 22. 
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defeat the very purpose of the compensation. In these matters, ADR mechanisms are 

of great help to the victims in obtaining speedy relief.17 

 

 

 

• Less Technicalities 

 

ADR procedures are not afflicted with the rigorous rules of procedure. No fixed sets 

of rules are employed as such, be it in mediation or negotiation or even in Lok Adalats. 

In case of arbitration, however, the rules of arbitration institution, which are fixed, are 

sometimes applied. Otherwise, the parties may meet and fix the procedures for 

themselves with the help of a mediator. It is much easier with more informal 

procedures to avoid the confusion involved in the usually stringent procedures. This 

prevents the injustice being caused to an ordinary man due to his failure to understand 

and follow the complicated procedures. Hence, it is the substantive justice and not 

procedural justice that gets prominence in ADR. The ADR thus facilitates access to 

justice in real sense. 

 

• Scope for Parties’ Autonomy 

 

Apart from the fixing of procedures, the parties to the disputes enjoy autonomy with 

respect to choice of the arbitrator, conciliator or mediator and fixation of date and 

place of settlement. The autonomy to choose the arbitrator, conciliator or mediator 

can lead to the appointment of persons who are familiar with the business or have 

other relevant expertise and can thus play an effective role in dispute resolution. Thus, 

as rightly pointed by Australian Supreme Court in Mitsubishi Motors Corporation v. Solar 

Chrysler Plymouth Inc18, adaptability and access to expertise are hallmarks of ADR. The 

person chosen to arbitrate, conciliate or mediate would normally be an expert in the 

subject matter of the dispute, whereas a judge would seldom have any practical 

experience of the technicalities of the subject matter in question.19 

																																																								
17 Ever since Lok Adalats have been given statutory recognition in 1987, more than 8.25 crore cases have been settled. 
See <http://nalsa.gov.in/lok-adalat> 
18 87 L Ed 2d 444 (1985) p. 459. 
19 Avatar Singh, Law of Arbitration and Conciliation, Eighth edition, (Lucknow: Eastern Book Company) p. 25. 
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• Amicable Settlement of Disputes 

 

Since ADR is not adversarial and aims for all sides ending up with a solution that is 

acceptable to all the parties involved, it is indeed vital in maintaining or restoring 

relationships. The bargaining process under ADR mechanisms helps the parties to 

better understand the problems of each other. ADR thus aims primarily at the easing 

of differences without distorting the future relationships between the parties.  

 

In Shakuntla Sawhney v. Kaushalaya Sawhney20,the Supreme Court has observed that 

“Finest hour of justice is the hour of compromise when parties after burying the 

hatchet, re-unite by a reasonable and just compromise”. This can be achieved only 

through ADR mechanisms. Therefore, the mindset of the legal professionals must 

change from regular adjudication procedures to alternative systems.21 

 

• Confidentiality of Proceedings and Awards 

 

ADR proceedings are conducted in private and the awards are kept confidential. In 

case of conciliation proceedings, Section 75 of the Arbitration and Conciliation Act, 

1996 specifically provides for the confidentiality of all matters relating to the 

proceedings. In arbitration agreements also, parties themselves, often provide for 

confidentiality of the proceedings and the award. The confidentiality in the ADR 

proceedings is very much helpful in the settlement of those disputes which the parties 

don’t want to divulge to others. 

 

THE EVOLUTION OF ADR IN INDIA 

 

The concept of ADR is not novel to the Indian society. It has been rightly noted by 

commentators that ADR processes are not new, but have rather been rediscovered as 

																																																								
20 (1979) 3 SCR 232. 
21 M. Jagannadha Rao, ‘Law’s Delays World Over - Need for a Change in Our Mindset - Towards 
Permanent Lok Adalats’, Nyayadeep, Vol. 2, Issue 2, April - June 1999, pp. 23 - 30 at p. 24. Also see 
Vijay Kumar Aggarwal, ‘Reaching the Goal of Lok Adalat’, Nyayadeep, Vol. 2, Issue 1, January 1999, 
pp. 28 - 32 at p. 28 
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informal justice mechanisms, which have long been the dominant method of dispute 

resolution in many societies, indigenous communities in particular.  

 

Study of legal literature enables us to know that settlement of disputes by arbitration 

or other mechanisms has been practiced in India from the distant past for resolving 

disputes concerning family, trade or a social group.22 The study of ancient legal history 

unveils the role of private persons (arbitrators) in Panchayats, Puga23, Sreni24and 

Kula.25 

 

Legal Services Authorities Act, 1987 

 

After India got independence from the British rule, earlier laws continued to operate. 

It was found that majority of Indian population was devoid of access to legal aid, and 

thereby, access to justice itself. Since 1952, efforts were made by the Government of 

India to address this issue at various conferences of law ministers and law 

commissions. In 1960, Government has drawn guidelines for legal aid schemes and 

various such schemes were floated in different states through legal aid boards, 

societies and law departments.26  

 

Further developments took in the form of constitutional amendment to provide 

foundations for equal justice and free legal aid to needy. Article 39A of the Indian 

Constitution27stipulates that “The State shall secure that the operation of the legal 

system free legal aid, by suitable legislation or schemes or in any other way, to ensure 

that opportunities for securing justice are not denied to any citizen by reason of 

economic or other disabilities.” Despite the above developments, access to quality 

legal aid was still below expectation and it was found that many people were not in a 

position to have satisfactory solution of their disputes.  

																																																								
22 G.K. Kwatra, The Arbitration and Conciliation Law of India with Case Law on UNCITRAL Model Law on 
Arbitration, (New Delhi: The Indian Council of Arbitration, 2003) at foreword. 
23 Board of persons belonging to different sects and tribes but residing in the same locality. 
24 Assemblies of tradesmen and artisans belonging to different tribes but connected in some way with each other. 
25 Group of persons bound by family ties. 
26 See <http://nalsa.gov.in/about-us> 
27 Inserted by the Constitution (Forty-Second Amendment) Act 1976. See 
<http://indiacode.nic.in/coiweb/amend/amend42.htm> 
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A committee was constituted in 1980 under the leadership of Justice P.N. Bhagwati 

to oversee and supervise legal aid programmes throughout the country. Meanwhile, a 

new chapter was added to the justice delivery system by the introduction of Lok 

Adalats.28 Further, as a legislative effort to help people in having access to quality legal 

aid without any financial barrier, the Legal Services Authorities Act was passed in 

1987. The Act established authorities at national, state, district and Taluk levels to 

achieve the above objective. It also mandates the creation of legal aid funds at national, 

state and district levels for furthering the cause of legal aid.  

 

The Lok Adalat as an ADR mechanism has acquired statutory recognition under this 

Act with the mandate on the authorities under the Act to periodically organize Lok 

Adalats. Lok Adalat can decide civil cases, matrimonial cases, criminal cases excluding 

non-compoundable cases, labour matters as well as matters pertaining to motor 

accident claims.29 The norms under the Act are further strengthened by the 2002 

Amendment. 

 

Arbitration and Conciliation Act, 1996 

 

The 1940 Act became outdated, and a need was expressed by the Law Commission 

of India and various representative bodies of trade and industry for its amendment. 

Everyone felt the necessity of it being more responsive to the contemporary 

requirements, and to render Indian economic reforms more effectively. It was also 

thought that besides arbitration, other mechanisms of settlement of disputes such as 

mediation or conciliation should have legal recognition and the settlement agreement 

reached between the parties as a result of such mechanism should have the same status 

and effect as an arbitral award on agreed terms.  

 

With a view of making Indian ADR mechanism to be in harmony with the different 

legal systems of the world that have already granted legal recognition to different ADR 

																																																								
28 First Lok Adalat was held in Gujrat during March 1982. See 
<http://www.legalserviceindia.com/articles/lok_a.htm> 
29 Nomita Aggarwal, ‘Alternative Dispute Resolution: Concept and Concerns’, Nyaya Deep, Vol. VII, 
Issue 1, January 2006, pp 68 - 81 at p. 69 
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mechanisms, Arbitration and Conciliation Act 1996 was passed. The 1996 Act is based 

on the UNCITRAL Model Law.30 The provision of the old and the new Act are very 

different. The problem of possibility of arbitrary decision, which existed in the old 

Act, is solved in the new Act by incorporating a provision for reasoned decisions. The 

compliance of principles of natural justice with respect to reasoned decisions makes 

the arbitral procedure fair, efficient and capable of meeting needs of the people. Most 

importantly, the new Act has established the ADR as an independent dispute 

resolution system by minimizing the judicial control over it.  

 

The parties can settle their disputes and enforce their rights and duties without the 

help of courts. The final award is enforced in the same manner as if it is a decree of 

the court. The old Act’s provisions relating to opinion of the courts is also relaxed in 

the new Act. The Arbitration and Conciliation Act of 1996 is further amended in 2015 

to make the proceedings quick, cheap and impartial. Since the arbitrators are made 

responsible for delays under the 2015 Amendment, the arbitrators would be time-

bound and would not be venturing into a field wherein they are not having any 

expertise. Process of declaration of independence and impartiality of the arbitrators 

are also made more realistic in the 2015 Amendment. Hence, a sense of self-discipline 

and control amongst arbitrators is imbibed with this.31 

 

THE CURRENT STANCE 

 

The congestion in courts, lack of adequate man-power and resources, rigidity of 

procedure and lack of participatory roles are still the problems faced by Indian 

judiciary. As a result, the justice dispensing system has come under great stress. The 

inflow of cases cannot be stopped nor should we, since the doors of justice can never 

be closed. Therefore, there is a continued need to increase the outflow, which requires 

some additional outlets. ADR mechanisms with a politic framework have promised 

																																																								
30 J. S. Verma, ‘International Arbitration’, in P. C. Rao and William Sheffield (ed.), Alternative Dispute 
Resolution - What it is and How it Works?, (Delhi: Universal Law Publishing Co. Pvt. Ltd, 1997) pp. 13 - 
23 at p. 15. 
31 Vikas Goel, ‘India: Highlights of the Amendment to the Arbitration and Conciliation Act 1996 via 
Arbitration Ordinance 2015’, available at 
<http://www.mondaq.com/india/x/448666/Arbitration+Dispute+Resolution/Highlights+Of+Amendment+ 
To+The+Arbitration+And+Conciliation+Act+1996+Via+Arbitration+Ordinance+2015> 
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great potentiality to address the problems and stand as additional outlets in India. 

Undoubtedly, efforts are being made under the framework of Arbitration and 

Conciliation Act, 1996 and Legal Services Authorities Act 1987 to popularize all forms 

of ADRs in India.  

 

Arbitration has become a common feature in settling commercial disputes in India. 

Issues relating to import and exports, admiralty law, infrastructure, real estate and 

stock exchange are commonly resolved through arbitration. Almost all commercial 

contracts incorporate a mandatory arbitration clause to settle any future dispute. Since 

arbitration results in binding decisions in a relatively short span of time, the business 

people find it very useful.  

 

There has also been increasing use of mediation and conciliation in matrimonial 

disputes, family issues and property disputes. Lok Adalats have been quite successful 

in India in resolving huge number of pending cases. Its adoption of negotiation, 

mediation and conciliation methods to resolve the disputes is quite unique. In addition 

to the authorities established under the Legal Services Authorities Act 1987, the legal 

aid societies in different law schools and law colleges in India are taking up the task 

of conducting Lok Adalats, especially in the rural India, which lacks the proper dispute 

settlement system. The proposals are made to strengthen the Lok Adalat system in 

order to increase the public confidence in the system. There is little doubt about the 

advantages of the ADR and its potentiality to play a pivotal role in the dispensation 

of justice in India. As discussed above, the resolution of disputes by ADR mechanisms 

is legally established by Arbitration and Conciliation Act 1996, Legal Services 

Authorities Act 1987 and Code of Civil Procedure 1908.  

 

Time and again the Indian courts have also stressed on the importance of ADR and 

referred the matters before them to settlement through ADR mechanisms under 

Section 89 of Code of Civil Procedure. Unfortunately, despite the fact that the Indian 

legal system encourages dispute settlements through ADR mechanisms, our masses 

have not yet embraced it whole-heartedly. Sometimes, the ADR mechanisms suffer 

from inherent loopholes, which again come in the way of building confidence in 

peoples’ mind. The greatest weakness of ADR, other than arbitration, is the absence 
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of enforceability of decisions / recommendations of conciliators, mediators or 

negotiators by execution. This makes the people to ultimately resort to the court 

proceedings in the cases where parties refuse to implement the decisions 

recommendations of conciliators, mediators or negotiators and consequently, the 

whole process of ADR would become a waste of time and money in such cases. 

 

Despite the fact that the ADR is acknowledged worldwide as effective, swift and cheap 

alternative to litigation through formal courts, in India it is found that all ills that beset 

the courts are also attached to ADR. There is no strict qualification criterion for the 

appointment of the arbitrator, conciliator, mediators or negotiator.  

 

This factor has kept open the chances of passing unreasonable awards or bad 

mediation or negotiation, resulting in further enhancement of conflicts. There are also 

instances of ADR mechanisms being very expensive, sometimes much more than the 

ordinary court proceedings. While the ordinary court proceedings may be facilitated 

by free legal aid, the ADR would often involve the payment to the arbitrators, 

conciliators, mediators or negotiators for hiring their services.  

 

This factor compels the poor Indian masses from not resorting to ADR process. The 

speedy disposal of cases through ADR also requires sincere and dedicated persons 

administering it. But unfortunately in India we do not have a separate group of people 

who are skilled and devoted only for the resolution of disputes through ADR. Given 

this fact, the people who administer ADR in India are the busy legal practitioners, 

having cases in courts almost every day. This negates the advantage of ADR’s speedy 

proceedings by making it quite lengthy and time consuming. 
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