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ABSTRACT 

 

This article deals with two major issues raised in correlation of constitutional law and 

administrative law. Firstly, whether violation of Fundamental Rights can be immunized from 

judicial scrutiny on the touchstone of Doctrine of Separation of Powers. Secondly, whether High 

Court in exercise of its jurisdiction under Article 226 of the constitution of India, can direct 

the CBI, established under Delhi Special Police Establishment Act, 1946 to investigate a 

cognizable offence, which is alleged to have taken place within the territorial jurisdiction of a 

State, without the consent on the State Government. To do so, the article shall outline the 

debate concerning the power of the High Court to issue certain Writs under Article 226 of the 

Constitution of India, in particular, the legislative powers exercised by the High court. It shall 

then exhaustively examine the broad aspects of the Federal Structure of the Constitution and 

Doctrine of Separation of Powers between the Administrative, Legislative and Judicial powers 

of the Government. Finally, it shall analyze the duty of the courts to uphold the constitutional 

values and preserving the rule of law. 
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Every legal or moral right carries with it a corresponding obligation. It is subject 

to several exemptions/exceptions, fundamental rights in India are not absolute 

in nature. Reasonable restrictions can be imposed on fundamental rights. A 

reasonable restriction on the exercise of the right is always permissible in the 

interest of the state’s security. In the event that a reasonable restriction is 

imposed in the interest of the State by reason of a valid piece of legislation, the 

court normally would regard the legislative policy behind the same3.  

 

While conferring extensive powers on the Government like the power to 

declare an emergency, the power to suspend the enforcement of the 

fundamental rights or power to issue ordinances, they assured to the people a 

Bill of Rights by Part III of the Constitution, protecting against the executive 

and legislative despotism those human rights which they viewed as 

"fundamental"4. The basic need to protect these rights is a lesson taught by all 

history and all human experience. No Fundamental Right under Part III of the 

Constitution is absolute and it is to be within permissible reasonable restrictions. 

Hence, each individual right has to give way to the right of public at large.  

 

The Part III of The Constitution of India protects substantive as well as 

procedural rights. Implications which arise there from effective be protected by 

the judiciary.5 The fundamental rights in Part III of the constitution are normally 

enforced against State action or an action by other authorities who may come 

within the purview of Art. 12 of the Constitution.  A fundamental right is a 

limitation on the power of the State.6 

 

The role of the judiciary is to protect and preserve fundamental rights. A 

modern democracy is based on the twin principles of majority rule and the need 

to protect/preserve fundamental rights. 

 

																																																								
3 People's Union for Civil Liberties v. Union of India, (2004) 2 SCC 476, 498-99 (pants 58, 57, 63 and 65) AIR 200-1 
SC 1442. 
4 State of Maharashtra v. Bhaurao Panjabrao Gawande, (2008) 3 SCC 613, 624 (para 23). 
5Pratap Singh v. State of Jharkhand, (2005) 3 SCC 551, 578-79 (para 64) 
6 M. Nagraj v. Union of India, (2006) 8 SCC 212, (241-242) para 20 
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It is the job of judiciary to balance the principles ensuring, the Government on 

the premise of number does not override fundamental rights. Judiciary is the 

best institution to protect the fundamental rights, given its independent nature 

and furthermore in the light of the fact that it involves interpretation based on 

the assessment of values besides mere textual interpretation. It enables 

application of the principles of justice and law. Realizing that it is necessary to 

protect the enforcement of the fundamental rights, the power for such 

enforcement has been vested by the Constitution of India in the Hon’ble 

Supreme Court and the Hon’ble High Courts.  

 

After enunciation of the basic structure doctrine, full judicial review is an 

indispensable part of the constitutional scheme. The jurisdiction so conferred 

on Hon’ble High Courts and Hon’ble Supreme Court is a part of inviolable 

basic structure of the Constitution of India. It gives practical content to the 

objectives of the Constitution encapsulated in the Part III and other parts of 

the Constitution.7 

 

The modern interpretation of the doctrine of separation of powers is not a mere 

theoretical philosopher's conception. It is practical work-a-day principle. The 

division of Government into the three branches does not imply, as its critics 

and commentators would have us think, three watertight compartments It is 

said that rather than applying the doctrine in a strict sense of functional 

machinery and procedures of the Government, the doctrine should be deemed 

to require an arrangement of checks and balances among the three departments 

of Government while opposing the centralization of governmental powers in 

any of the three departments. 

 

In the case of “State of West Bengal Vs. The Committee for Protection of 

Democratic Rights, West Bengal and Ors8”, the complainant along with a large 

number of workers of a political party were returning to their homes from 

																																																								
7 I.R. Coelho v. State of Tamil Nadu; (2007) 2 SCC 1 
8 State of West Bengal Vs. The Committee for Protection of Democratic Rights, West Bengal and Ors, (2010) 3 SCC 
571 
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several camps of the party in the state of West Bengal. While they were 

returning, some miscreants numbering 50-60, attacked them with firearms and 

other explosives, which resulted in a number of casualties. A writ petition under 

Art 226 of the constitution was filed in the High Court by the Committee for 

Protection of Democratic Rights, West Bengal, in a public interest, inter alia, 

alleging that more than 3 months had elapsed since the incident had taken place 

yet with the exception of two persons, no other person named in FIR, had been 

arrested and so far the police has not been able to come to a definite conclusion 

whether the missing people were dead or alive. It was also alleged that since the 

police administration in the State was under the influence of the ruling party 

which was trying to hide the incident to spare its image, the investigations in the 

incident may be handed over to the Central Bureau of Investigation (CBI), an 

independent agency. 

 

The High Court deemed it appropriate to hand over the investigation into the 

said incident to the CBI. Aggrieved by the order passed by the High Court, the 

State of West Bengal filed a petition for special leave to appeal before the 

Supreme Court. The main question for consideration that arises here is that 

whether the Hon’ble High Court in exercise of its jurisdiction under Article 226 

of the constitution of India, can direct the CBI, established under Delhi Special 

Police Establishment Act, 1946 to investigate a cognizable offence, which is 

alleged to have taken place within the territorial jurisdiction of a State, without 

the consent of the State Government. 

 

The Hon’ble Supreme Court held that the order of the High Court did not 

impinge upon the federal Structure of the Constitution nor violated the doctrine 

of separation of power and shall be legitimate in law. 

 

Court review of administrative action is undertaken against orders/decisions of 

the State, administrative authority; and an instrumentality of the government. 

The judicial review of administrative acts and actions is an essential principle of 

rule of law. The State and as such Government in subject to de droit, that is, the 

state is submitted to the law and all its actions are performed and carried out 
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subject to the Constitution, the law and within the limit and control of 

constitution. The bureaucracy too is accountable for its actions and acts, 

performed or done in accordance with the rules and norms of natural justice.  

 

The Court review is an incident of its judicial duty. The Court-review is done 

both substantively and procedurally. It ensures the intra vires of the law-

statutory or otherwise of the administrative action and examines the legality and 

propriety of administrative action. 

 

The Doctrine of Basic Structure was propounded by the Courts in 1970s in 

the course of establishing a trend that Article 368 of the Constitution "does not 

enable Parliament to alter the basic structure of the framework of the Constitution.”9 

Although almost always invoked in the cases where constitutionality of an 

amendment has been challenged, it has come to connote that the basic 

structure of the constitution is unamendable.  

 

Ever since the inception of the doctrine in 1973 in the historic case of 

Kesavananda Bharti v. UOI,10 the Basic Structure of the Constitution has been 

held by the Hon'ble Supreme Court to mean various intrinsic features of the 

Constitution such as separation of powers, federal structure of the constitution, 

judicial review by the Writ Courts, etc.11 

 

Whether the doctrine extends to the ordinary legislations was debated for a very 

long time till it finally got settled in the case of Indira Gandhi v. Raj 

Narain,12wherein the majority held that owing to the already existing 

Constitutional restrictions on ordinary legislative powers, subjecting legislations 

so made to the basic structure doctrine would mean deprivation of its powers 

																																																								
9 Kesavananda Bharti v. The State of Kerala AIR 1973 S.C.1461 
10 Ibid. 
11 In the Kesavananda Bharti Case, Sikri, C.J. explained the concept of basic structure to mean separation of powers 
as one of its tenets; In L. Chandra Kumar v. Union Of India (1997) 3 SCC 261, the Bench of seven Judges 
unequivocally declared "that the power of judicial review over legislative action vested in the High Courts under Article 
226 and in the Supreme Court under Article 32 of the Constitution is an integral and essential feature of the 
Constitution, constituting part of its basic structure." 
12 AIR 1975 S.C. 2299 
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for the competent legislature.13 However, in the case of State of West Bengal 

Vs. The Committee for Protection of Democratic Rights, West Bengal and 

Ors,14, the scope of the doctrine was unreasonably extended to include within 

its ambit any law or provision, constitutional or statutory, which undermines 

rights enshrined in Part III of the Constitution.15 

 

Questions which arose in the above stated case with respect to the doctrine of 

basic structure touch the following : 

 

(i) Distribution of legislative powers between Union and State while 

considering the federal structure. 

(ii)  Separation of powers between the three organs of the State and its 

liberal construction in India. 

(iii) Judicial review and the power of the High Courts. 

(iv) Power of judicial review being placed on a higher footing than the 

separation of powers between the three organs. 

 

Firstly, let us begin with the federal structure. A constitutional demarcation of 

the powers between the Center and the Component States is the pivotal point 

around which most definitions of federalism rotate. The same is also manifest 

in the Indian model of federal structure comprising mainly of Article 246, Part 

V and VI and VII Schedule of the Constitution. 

 

As a necessary corollary of the federal structure, there is a differentiation of 

powers at two parameters. Firstly there is a separation of power between the 

three organs of the State viz. the Executive, the Judiciary and the Legislature, 

and then further there is a distribution of legislative powers as between the 

Union and the States. 

 

																																																								
13 Radhika Gupta. "State of West Bengal v. Committee for Protection of Democratic Rights: Is judicial Review The 
Indian Judiciary's Trump Card?" Indian J. Const. L. 2010 Vol. 8 
14 (2010) 3 SCC 571 
15 (2010) 3 SCC 571 Paragraph 44  
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The concept of federalism was taken up at length in the case of S.R. Bommai 

v. Union of India16 wherein four judicial opinions were expressed. Ahmadi J. 

had opined that owing to the confusion created by the absence of expressions 

such as 'federal' or 'federation', presence of emergency provisions, certain 

overriding powers of the Parliament over state legislature, etc., Indian 

Constitution should be regarded as a quasi federal or unitary constitution. 

However, Satwant J. and Kuldip J. regarded democracy and federalism as 

essential features of the Indian Constitution. Further, Ramaswami J. referred to 

the Indian setup as organic federalism which would both suit the parliamentary 

form of government and diverse conditions typical to India. Still further, Jeevan 

J. and Agarwal J. expressed their inclination to the opinion that Indian 

Constitution is of distinct character, being a federation with a bias in favor of 

the Centre, yet not reducing the States to the status of mere appendages of the 

Center. 

 

(2010) 3 SCC 571 led to a further development in the understanding of 

federalism in as much as in this case it was held that the Constitutions protects 

the federal structure by enjoining the Courts with a duty to act as the guardians 

and interpreters of the Constitutional provisions and thereby prevent and 

remedy under Articles 32 and 226 any violation of the federal structure by any 

legislative action. It follows logically from this that any direction from the 

Supreme Court or the High Court arising from exercise of powers under Article 

32 or 226 respectively, to uphold Constitution, cannot be held as violation of 

federal structure. Therefore, exercise of power under Article 226, would not 

amount to violation of the doctrine of separation of powers or of the federal 

structure itself.17 

 

In a federal system, which distributes powers between three coordinate 

branches of government, though not rigidly, disputes regarding the limits of 

Constitutional power have to be resolved by courts.18 

																																																								
16 AIR 1994 SC 1918: (1994) 3 SCC 1 
17 Ibid. 
18 Smt. Indira Nehru Gandhi v. Shri Raj Narain. 1976 (2) SCR 347; 1975 (Supp) SCC 1 
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Now secondly, let’s discuss about separation of power. Wade and Phillips19 

say that the doctrine means the following three things, namely: 

 

(a)  the same set of persons should not compose more than one 

department of the three governmental departments; 

(b)  one department should not exercise departments; and 

(c)  one department should not control, much less, interfere with the 

work of the other two departments. 

 

In its broader sense the doctrine means merely that one department of 

government should not be in a position to dominate the others. It is in this 

broader sense that all modern constitutions conform, in a certain degree, to the 

principle of separation of powers. The doctrine may have not been recognized 

in its absolute rigidity, but a differentiation of the functions of different 

departments of government is an invariable feature of all written constitutions. 

The division of functions is not based on the doctrine of separation of powers 

as in the U.S. Constitution but a reflection of the British practice.20 

 

It is in the Constitution of the United States of America that the doctrine of 

separation of powers has been raised to the constitutional law level - "all 

legislative powers herein granted are vested in a Congress of the United States; 

the executive power shall be vested in a President of the United. States of 

America"; and the further "judicial power of the United States shall be vested 

in one Supreme Court and in such inferior courts as the Congress might from 

time to time ordain and establish." From these provisions of the Constitution 

the rule has been deduced that the power vested in one branch of the 

Government cannot be vested in any other branch.21 

 

																																																								
19 E.C.S. Wade and G.G. Phillips, "Constitutional and Administrative Law" 48 A W Bradely 1977 
20 M.C. Setalvad, The Common Law of India 174-75 (1960) 
21 M.J.C. Vile, Constitutionalism and the Separation of Powers (Indianapolis, LibertyFund. 2nd ed. 1998) 
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Turning into India in the Constituent Assembly there were proposals to 

incorporate the doctrine into the Constitution; but deliberately the assembly did 

not accept them. The doctrine in its absolute rigidity is not inferable from the 

provisions of the Constitution. The Constitution has not made any absolute or 

rigid division of functions among the three agencies of the State. Often the 

legislative and the judicial functions are entrusted to the Executive. 

Nevertheless, functional separation of the different powers has not been 

ignored, nay, it is stressed.22  

 

The Constituent Assembly, while drafting the Constitution, discussed at length 

whether or not to incorporate the doctrine and ultimately rejected the idea 

completely owing to the pro responsibility and pro active approach of the 

government in India.23 

 

The above line of thought can also be spotted in the judgment of the Court 

through Ram Jawaya Kapur v. State of Punjab,24wherein it was held that the 

doctrine of separation of power under the Indian Constitution is not accepted 

in its absolute rigidity; however, the functions of the three branches of the 

government have been clearly distinguished. Therefore what the Constitution 

attempts at preventing is the encroachment of not the powers of the other two 

organs by one organ but the usurping of functions of other organs by one organ. 

 

Thus it is abundantly apparent that the classification of functions on a functional 

basis does not arise from the strict observance of the doctrine but is only 

suggestive of the character of the Indian Constitution. Doctrine of Separation 

of Powers is not followed strictly and absolutely in India and therefore the 

following instances commonly arise: 

 

 

 

																																																								
22 Mukherje J., (in re:) Delhi Laws Act, 1912 etc., (1951) SCR 747. See also Jayanti Lal Amratlal v. F.N. Rana, AIR 
1964 SC 648: Das CJ. in Ram Krishna Dalmia v. Tendolkar, 1959 SCR 279 (293-994). 
23 CAD vol. 7 at 956 cited in H.R. Khanna, Making of the Indian Constitution 69 (1957) 
24 AIR 1955 SC 549 
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1. Executive, legislative and judicial power of the President 

 

The President is given extensive legislative powers. He can make 

Ordinances. The power extends to all things which are within the 

legislative competence of Parliament, subject only to limitations of Article 

123 during the recess of both Houses of Parliament, and its limited 

operative duration of an Ordinance. The President makes laws for a State, 

after dissolution of the State Legislature, following the imposition of the 

President's rule,25 and delegation of legislative functions of the State 

Legislature to him by Parliament, by law.26He exercises purely legislative 

functions under articles 372 and 372A.  

 

The Constitution recognizes the three-fold functional division of 

governmental powers and requires the State to apply the principle of 

separation of the judiciary from the executive as a sound principle of 

Government27. This declaration is made in the Chapter on Directive 

principles eat State Policy, and therefore, has no mandatory character, and 

cannot be said to incorporate the whole doctrine.  

 

The President performs judicial functions also. He is given power to 

decide a disputed question of the age of a Judge of Supreme Court or any 

High Court for purposes of retirement from his judicial office;28 and the 

cases of disqualification of members of the Houses of Parliament.29  

 

2. Executive, legislative and judicial powers of the Judiciary 

 

The High Courts in certain marginal spheres perform such functions 

which are administrative rather than judicial. Their power of supervision 

over other subordinate courts and tribunals under article 227 is more of 

																																																								
25 Article 357(1).—Indira Nehru Gandhi v. Raj Narain, AIR 1975 SC 2299. 
26 Article 356(1)(b) 
27 Article 50 of the Constitution 
28Article 124(2A) sec. 2 of the Constitution (Fifteenth Amendment) Act, 1963: Article 217(3) sec. 4 of the Constitution 
(Fifteenth Amendment) Act, 1963, See Union of India v. Jyoti Prakash, AIR 1971 SC 1093. 
29Article 103 of the Constitution 
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the administrative nature than being judicial. When under article 228 they 

have power to make transfer of  cases, they exercise administrative 

control over the State district courts as well. The legislative power of the 

Hon’ble High Courts and the Hon’ble Supreme Court includes their 

power to frame rules. This power is fairly wide. 

 

Though judiciary exercises all judicial powers, at the same time, it 

exercises certain executive or administrative functions as well. The High 

Court has supervisory powers over all subordinate courts and tribunals30 

and also power to transfer cases. The High Courts and the Supreme Court 

have legislative powers additionally and they frame rules regulating their 

own procedure for the conduct(behavior) and disposal of cases. 

 

The Supreme Court in this country has not expressly denied the existence of 

the separation doctrine, although the doctrine does not form an essential basis 

and much less, the foundation stone of the constitutional framework31. 

 

On a casual look at the provisions of the Constitution of India, one may be 

inclined to say that the doctrine of separation of powers is acknowledged in 

India. Under the Indian Constitution, the executive powers are with the 

President32, the legislative powers with the Parliament and the judicial powers33 

with the judiciary (the Supreme Court the High Courts and subordinate courts).  

 

Chief Justice Kania and some jurists are of the opinion that the doctrine of 

separation of powers has been accepted in the Constitution of India. In Golak 

Nath v. State of Punjab34, Subba Rao,C. J. observed : 

 

																																																								
30It may be noted here that by the Constitution (42nd Amendment) Act, 1976, the word 'tribunals' from Article 227 
of the Constitution was deleted, but by the Constitution (45th Amendment) Bill, the original position is sought to be 
restored and now the High Courts have jurisdiction over the tribunals also. 
31 See observations of Das C J. in Ram Krishna Dalmia v. S.R. Tendolkar, AIR 1958 SC 538 "On the question whether 
even in the absence of a specific provision for separation of powers in our Constitution, such as there is tinder the 
American Constitution, such division of powers is, nevertheless, implicit in our Constitution." (546). 
32Art. 53(1). 
33 Indira Nehru Gandhi v. Raj Nam: 1975 Supp SCC 1 : AIR 1975 SC 2299 (2435). 
34AIR 1967 SC 1643. 
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"The Constitution brings into existence different constitutional entities, namely, 

the Union, the States, and the Union Territories. It creates three major 

instruments of power, namely, the Legislature, the Executive and the Judiciary. 

It demarcates their jurisdiction minutely and expects them to exercise their 

respective powers without overstepping their limits. They should function within 

the spheres allotted to them."35 

 

But if we study the constitutional provisions carefully, it is clear that the doctrine 

of separation of powers has not been acknowledged in India in its strict sense. 

There is no provision in the Constitution itself with respect to the division of 

functions of the government and the exercise thereof. Though, under Art 53 (1) 

and 154(1), the executive power of the Union and of the States is vested in the 

President and the Governors respectively, there is no compared provision 

vesting the legislative and judicial power in any specific organ. 

 

Another incident of the federal structure is division or distribution of legislative, 

administrative, financial and other powers as between the Union and the State. 

For the purpose of this article, only distribution of the legislative powers36 is 

necessary to be looked into. 

 

In the case of State of West Bengal v. People's Committee for Protection of 

Democratic Rights37 The Court was called upon to determine whether when the 

scheme of the Constitution, with respect to distribution of legislative powers 

between the Union and the State prohibits the Union from encroaching upon 

the matters clearly falling under the State's domain, the judiciary i.e. the third 

organ of the State subject to the same prohibition.38 

 

The Court while addressing the above question declared that the issue could be 

summarized as whether the Constitutional Courts are subject to the same 

																																																								
35 Ram Krishna Dalmia v. Tendolka: AIR 1958 SC 538 (546). 
36 Article 246 of the Constitution provides that for subject matter of laws made by parliament and State legislature. It 
provides for the three Lists in the Seventh Schedule. 
37 Supra note 6 
38 2010 (3) SCC 571 at Paragraph 15 
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restrictions as the Central Government. It further held that the present issue did 

not deal with the doctrine of separation of powers as the judiciary was only 

exercising judicial review when it passed directions under Article 226, but it dealt 

with the distribution of powers between Union and the States.39 

 

Finally it was held in the same case that any restriction that has been imposed 

upon the Parliament by the Constitution or any restriction that the Parliament 

has imposed on the Executive, will not amount to any restriction on the power 

of the Judiciary under Article 32 and 226 of the Constitution40 

 

The conventional approach towards the problem of Courts in the democracies 

of the world is to acknowledge the role of judicial review as a check on the 

majority power. 

 

The concept of judicial review emerged in the during the historic case of 

Marbury v. Madison41, as a weapon to curb the lawlessness of an action whether 

legislative or executive  so as to provide legitimacy of power and administrative 

efficiency to such actions. 

 

After the independence, it was urgently required in the interest of the country 

to incorporate provisions of judicial review  in order to give effect to the 

individual and group rights guaranteed under the Constitution. Article 13 (2) of 

the Constitution enjoins the role of protector, guardian and custodian of the 

Constitution upon the Constitutional Courts. This power of judicial review of 

the Court was further bolstered by various pronouncements declaring it be the 

basic structure of the Constitution.42 

 

Having evolved by operation of common law doctrines such as the principles 

of proportionality, legitimate expectation and reasonableness and the principle 

of natural justice, The Apex Court and various High Courts have been given 

																																																								
39 State of West Bengal v. People's Committee for Protection of Democratic Rights 2010 (3) SCC 571 para. 24 
40 State of West Bengal v. People's Committee for Protection of Democratic Rights 2010 (3) SCC 571 para.44(v) 
41 1 Cranch 137 
42 Jain, M.P., Indian Constitutional Law (Lexis Nexis Butterworths Wadhwa, 2012) 
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powers to adjudicate upon the constitutionality of the legislative as well as the 

administrative actions.43 

 

Therefore the function of and logic behind the incorporation of the doctrine in 

the Constitution is threefold i.e., to ensure fairness in actions of the executive, 

to guard fundamental rights guaranteed under the Constitution and to decide 

upon the questions of legislative competence of the enacting authorities.44  

Now let’s examine judicial review of administrative orders. The Black's Law 

Dictionary defines judicial review as "a court's power to review the actions of 

other branches of government, especially the court's power to invalidate 

legislative and executive actions as being unconstitutional".45 

 

In facilitating smooth relationship between the State and its Citizens, principles 

such as proportionality, reasonableness and fairness have been given due 

importance. Even principles of natural justice have been applied to plenty 

administrative cases. An example of how the principles of common law have 

been incorporated in administrative law is how the requirement of audi alteram 

partem also applies to administrative proceedings where parties are likely to face 

adverse civil consequences.46 

 

In the case of State of Orissa v. Dr. Binapani Dei47, it was held that 

administrative orders which involve civil consequences have to be passed 

consistently with the rules of natural justice.  

 

Yet another example of administrative orders being subjected to the judicial 

review is in the cases wherein proper reasons for a given course of action are 

not furnished sufficiently. Such decisions when are challenged before the high 

court invoke the common law doctrines discussed above. 

																																																								
43 Mark Tushnet, "Social Welfare Rights and the forms of Judicial Review" 82 Texas Law Review 1895 (2004) 

44 Dr K.N. Katju Memorial Lecture on 'Separation of Powers and Judicial Activism in India', New Delhi, 26 April 
2007. 
45 Black's Law Dictionary, 8th Edn. at p. 864 
46 Hon'ble Mr. K.G. Balakrishna, C.J.I., Seminar on 'Judicial Review of Administrative Action', New Delhi, August 
24, 2009 
47 AIR 1967 SC 1269 
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The present trend of expansion of the doctrine's application to the 

administrative actions and of reduction of cases or class of cases immune to 

judicial review can be spotted in the recent judicial pronouncements.48 

As contrasted from an appeal, in a judicial review, the court does not substitute 

its decision with that of the impugned administrative order. While considering 

a matter under Article 226, the Hon'ble HC does not go into the merits of the 

case but just ensures that the order was passed or the action was taken in 

accordance with the law.49 

 

In such cases of review, all that is required to be reviewed is whether the 

administrative authority has acted in accordance with the law.50 The power of 

judicial review is closely related with and embraces the doctrine of separation of 

powers as an essential component of the basic structure of the Constitution. It 

is often said that the judiciary in India has now come to control various facets 

of the public and government functions by the way of judicial review.51 

 

Independence of judiciary in any democracy is of utmost importance to both 

the judges and the people at large who seek judicial review against any legal 

injury or executive excess. Judicial review is the basic structure whereas the 

independent judiciary is the cardinal feature enshrined in the Constitution. 

Therefore, an independent judiciary is the mandate of the constitution and right 

of the people.52 

  

A great deal of power of judicial review is being vested with the High Court of 

India. Initially termed as the power to reconsider the decisions or judgments of 

an inferior court, the term 'Judicial Review' has undergone a great change to 

now render a liberal construction such as power to judicially review any 

																																																								
48 Indian Railway Construction CO. Ltd. v. Ajay Kumar (2003) 4 SCC 579 
49 State of M.P. v. M.V. Vyavasaya CO. Ltd.  
50 de Smith, Judicial Review of Administrative Action, 4th Ed., 1980: "Judicial Review of administrative action as 
provided by de Smith is 'inevitably sporadic and peripheral'. It undertakes the scrutiny of administrative actions on 
touchstone of Doctrine of ultravires." 
51 Soli. J. Sorabjee, "Decision of Supreme Court in S.R. Bommai v. UOI: A Critique" (1994) (Jour) 1  
52 Dr. More Atul Lalasaheb, A Critical Study On Judicial Independence vis-à-vis Judicial Accountability (Laxmi Book 
Publication, 2015) 
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decision. Therefore, judicial review comprises of three cases namely review of a 

legislative action, judicial review of an administrative action or that of a judicial 

action. 

 

Supreme Court and the High Court have the special power of judicial review 

conferred on them by the virtue of Articles 32 and 226 of the Constitution. 

However, it is well observed that the power under Article 226 is wider than 

that under Article 32 in as much as Article 32 can be invoked only when there 

is an infringement of a fundamental rights conferred under the Constitution but 

the right under Article 226 is available for "other purposes" as well.53 

 

Thus it can be concluded that the power of judicial review can be exercised not 

only in the cases of violation of Part III of the constitution but also in other 

cases where the laws made by either the Parliament or the State Legislature 

transgress the contours of vires set by the Constitution. On the same lines of 

logic, the Hon'ble Supreme Court54 held that so long as the fundamental rights 

exist as a part of the Constitution, the power of judicial review has also to be 

exercised with a view to see that the guarantees afforded by those rights are not 

contravened. 

 

Judicial review is not merely an incident of Courts' power or jurisdiction but an 

obligation put upon them for granting relief under Articles 32 or 226.55 Scope 

of Judicial review vis-à-vis constitutional sovereignty was discussed in the case 

of I.R. Coelho v. State of Tamil Nadu & Ors.56 with specially referring to 

Articles 14, 19 and 21 of the Part III of the Constitution. A distinction was made 

between the Parliamentary and Constitutional sovereignty and Articles 14, 19 

and 21 were termed as the rule of law. It was expressed in this case that 

Parliamentary supremacy cannot be pleaded to justify abolition of judicial 

review on the pretext of doctrine of separation of powers. 

 

																																																								
53 Tirupati Balaji Developers (P) Ltd. & Ors. v. State of Bihar ad Ors. 2004 (Supp) (1) SCR 494 
54 Kesavananda Bharti & Ors. v. State of Kerala & Anr. (1974) 4 SCC 225 
55 Khatri And Ors v. State of Bihar & Ors. 1981 SCR (2) 408; 1981 SCC (1) 627 
56 (2007) 2 SCC 1 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|17 

The power of judicial review being an integral part of the Constitution, no act 

Parliamentary act can take away this power of the Constitutional Court. Infact, 

such a power is crucial for practicable enforcement of the provisions of Part III 

of the Constitution.57 

 

Moreover, in a Federal Constitution, the distribution of legislative powers 

between the Parliament and the state Legislature gives rise to restrictions or so 

called limitations on such powers, thus it is most appropriate only if an authority 

other than the Parliament ascertains the dispute, which task is done via process 

of judicial review vested in the Constitutional Courts.58 

 

Although a strict separation of powers is neither practicable nor followed in the 

Indian context, which is a departure from the American scenario, both 

separation of powers and judicial review form the part of the basic structure 

doctrine. This implies the necessary consequence that no amendment which 

attempts at altering the basic structure of the constitution should be made and 

the Court has the power to strike it down as unconstitutional. 

 

The check of the adjudicators over functioning of the other two organs has 

come to be recognized as the basic structure or the essential feature of the basic 

structure theory. The power of judicial review operates as a measure of 

prevention in a democratic state so as to ensure that the administrators or the 

law makers do not exercise their whims and caprices on the people and make 

the government a despotic regime. Even unchecked power within one organ's 

sphere can lead to as much havoc as absolute power in all spheres can. 

 

As an illustration to the above stated power of the Courts, the SC had curtailed 

the Parliament's power to restrict the subjection of judicial review to certain 

progressive laws under Ninth Schedule.59 

 

																																																								
57 Supra note 6 
58 Ibid. 
59 Kesavananda Bharti v. UOI AIR 1973 S.C.1461 
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It is one of the chief duties of the Apex Court to act as the custodian of the 

Constitution and ensure its appropriate and proper interpretation and therefore 

it is incumbent upon the Hon'ble Supreme Court to keep all the authorities- 

whether administrative, judicial, quasi judicial or legislative- within its bounds. 

It is for the same purpose that the judiciary is entitled to review any 

administrative action to ensure its conformity with the Constitutional 

provisions.60 

 

Further the Constitutional provisions establishing an independent judiciary, 

having the power of judicial review are the most important in facilitating the 

establishment of a sound government.61  

 

In the case of State of West Bengal Vs. The Committee for Protection of 

Democratic Rights, West Bengal and Ors62 the rival contentions brought to the 

forefront a dispute more or less between the doctrine of separation of powers 

and the judicial review. However the Court gave supremacy to the power of 

judicial review and opined that it altogether stood on a different and higher 

pedestal that the doctrine of separation of powers did. 

 

The often used judicial review trump card used by the Courts was most properly 

used in the above mentioned case as well as it is important to possess the correct 

understanding of both the principles which is that judicial review operated as an 

exception to the principle of separation of powers.63 

 

Ruma Pal J. once held that the Constitution allows for parallelism between the 

powers, hierarchies between the three organs in their respective fields and 

system of checks and balances by each of the three.64 Thus whenever there is an 

error by the executive in course of its exercise of its obligations under the 

																																																								
60 Jain, M.P., Indian Constitutional Law (Lexis Nexis Butterworths Wadhwa, 2012) 
61 State of Bihar v. Subhash Singh AIR 1997 Sc 1390 
62 Supra note 6 
63 B.N. Srikrishna, "Skinning a Cat" (2005) 8 SCC (J.) 3. 
64 Ruma Pal J. "Judicial Oversight Or Overreach: The Role of the Judiciary in Modern India". Center for the Advanced 
Sudy of India, Case Working Paper No. 03/2008. 
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Constitution, the judiciary has to power to eliminate such error and compel the 

executive and legislature to perform their role and functions.65 

In (2010) 3 SCC 571, it was concluded by the Court that the power of the High 

Court under Article 226 cannot be diluted by section 6 of the Special Police Act, 

1946. Further, it was concluded that any restriction on the Union cannot be read 

as a restriction on the Constitutional Courts and thus the exercise of power of 

judicial review in the case was in consonance with the doctrine of separation of 

powers and the federal structure. 

 

In the case of “State of West Bengal Vs. The Committee for Protection of 

Democratic Rights, West Bengal and Ors66”, the complainant along with a large 

number of workers of a political party were returning to their homes from 

several camps of the party in the state of West Bengal. While they were 

returning, some miscreants numbering 50-60, attacked them with firearms and 

other explosives, which resulted in a number of casualties. A FIR was registered 

for offences under Sections 148/149/448/436/364/302/201 of the Indian 

Penal Code, 1860 read along with Sections 25/27 of the Arms Act, 1959 and 

Section 9(B) of the Explosives Act, 1884. A writ petition under Art 226 of the 

constitution was filed in the High Court by the Committee for Protection of 

Democratic Rights, West Bengal, in a public interest, inter alia, alleging that 

more than 3 months had elapsed since the incident had taken place yet with the 

exception of two persons, no other person named in FIR, had been arrested 

and so far the police has not been able to come to a definite conclusion whether 

missing people were dead or alive. It was also alleged that since the police 

administration in the State was under the influence of the ruling party which 

was trying to hide the incident to spare its image, the investigations in the 

incident may be handed over to the Central Bureau of Investigation (CBI), an 

independent agency. 

 

																																																								
65 Vineet Narain v. Union of India 1998 (1) SCC 226 
66 State of West Bengal Vs. The Committee for Protection of Democratic Rights, West Bengal and Ors, (2010) 3 SCC 
571 
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Regardless of the possibility that investigation was conducted fairly and 

truthfully by the State police, it would still be viewed with suspicion on account 

of the affirmation that all the assailants were members of the ruling party. 

Having regard to all these circumstances, the Hon’ble High Court deemed it 

appropriate to hand over the investigation into the said incident to the CBI. 

 

The State of West Bengal being aggrieved by the order passed by the High 

Court, filed a petition for special leave to appeal before this Court. 

 

Shri K.K. Venugopal, learned senior counsel appearing on behalf of the 

State of West Bengal submitted that the separation of powers between 

the three organs of the State, i.e. the Legislature, the Executive and the 

Judiciary would require every one of these organs to confine itself within 

the field entrusted to it by the Constitution and not to act in repudiation 

or contrary to the letter and spirit of the Constitution. 

 

Along these lines, the thrust of argument of the learned Counsel was that both, 

the federal structure as well as the principles of separation of powers, being a 

part of the basic structure of the Constitution, it is neither permissible for the 

Central Government to infringe upon the legislative powers of a State in respect 

of the matters specified in List II of the Seventh Schedule nor can the superior 

courts of the land implore such a jurisdiction which is otherwise prohibited 

under the Constitution. 

 

The Supreme Court here, relying on the observations of the Constitution Bench 

in Supreme Court Bar Association v. Union of India and Anr.67 such that 

Article 142, even with the width of its amplitude, cannot be used to build a new 

edifice where none existed earlier, by disregarding express statutory provisions 

dealing with a subject and thereby to achieve something indirectly which cannot 

be achieved straightforwardly, learned counsel contended that when even 

Article 142 of the Constitution cannot be utilized by this Court to act contrary 

																																																								
67 (1998) 4 SCC 409 
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to the express provisions of law, the High Court cannot issue any direction 

overlooking the Statutory and Constitutional provisions. Learned Counsel went 

to the extent of arguing that even when the State police is not in a position to 

lead an unprejudiced investigation because of extraneous influences, the Court 

still cannot exercise executive power of directing the police force of another 

State to carry out investigations without the consent of that State. In such a 

situation, the matter is best left to the wisdom of the Parliament to enact an 

appropriate legislation to take care of the situation. As per the learned Counsel, 

till that is done, even such an extreme situation might not justify the Court 

upsetting the federal or quasi-federal system created by the Constitution. 

 

Shri Goolam E. Vahanvati, the learned Solicitor General of India, appearing on 

behalf of the Union of India vehemently argued that the appellant’s stand that 

the exercise of power by the Supreme Court or the High Courts to refer 

investigation to CBI directly without former approbation of the concerned State 

Government would violate the federal structure of the Constitution is again 

misconceived as it ignores the basic fact that in a federal structure it is the duty 

of the courts to uphold the values  of the Constitution and to enforce the 

Constitutional limitations as an ultimate interpreter of the Constitution. 

 

Relying on the recent decision by a Bench of nine Judges of this Court in I.R. 

Coelho (D) By LRs. v. State of Tamil Nadu68, learned counsel submitted that 

the judicial review being itself the basic feature of the Constitution, any 

restriction can’t be placed even by inference and by principle of legislative 

competence on the powers of the Hon’ble Supreme Court and the Hon’ble 

High Courts with regard to the enforcement of fundamental rights and 

protection of the citizens of India. the learned Counsel asserted that in the 

exercise of powers either under Article 32 or 226 of the Constitution, the courts 

are just discharging their duty of judicial review and are neither usurping any 

jurisdiction, nor overriding the doctrine of separation of powers. In support of 

the proposition that the jurisdiction conferred on the Hon’ble Supreme Court 

																																																								
68 (2007) 2 SCC 1 
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by Article 32 as also on the Hon’ble High Courts under Article 226 of the 

Constitution is an important and integral part of the basic structure of the Indian 

Constitution. 

 

So, the issue is that the role of CBI in police investigation in a State without its 

approval, proceeds on the doctrine of distribution of legislative powers as 

between the Union and the State Legislatures particularly with reference to the 

three Lists in the Seventh Schedule of the Constitution of India and the 

distribution of powers between the said three organs of the State. 

 

And the judgment given by the Supreme Court said that the fundamental rights, 

in Part III of the Constitution, are inherent and cannot be extinguished by any 

Constitutional or Statutory provision. Any law that in any manner abrogates or 

abridges such rights would be violative of the basic structure doctrine. The 

genuine impact and effect of the law on the rights ensured under Part III has to 

be taken into account in considering whether or not it destroys the basic 

structure. 

 

In the final analysis, the Hon’ble Supreme Court held that a direction by the 

Hon’ble High Court, in exercise of its jurisdiction under Article 226 of the 

Constitution, to the CBI to investigate a cognizable offence alleged to have been 

conferred within the territory of a State without the consent of that State will 

neither encroach upon the federal structure of the Constitution nor violate the 

doctrine of separation of power and shall be valid in law. Being the defenders 

of civil liberties of the citizens, the Hon’ble Supreme Court and the High Courts 

have not only the power and jurisdiction but also an commitment to protect the 

fundamental rights, guaranteed by Part III and under Article 21 of the 

Constitution in particular, zealously and vigilantly. 

 

The State has a duty to enforce the human rights of a citizen providing for fair 

and unprejudiced investigation against any person accused on commission of a 

cognizable offence, which may incorporate its own officers. In certain situations 
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even a witness to the crime may look for and shall be granted protection by the 

State. 

 

If the federal structure is violated by any legislative action, the Constitution takes 

care to secure the federal structure by ensuring that Courts act as guardians and 

interpreters of the Constitution and give remedy under Articles 32 and 226, at 

whatever point there is an attempted violation. In the circumstances, any 

direction by the Hon’ble Supreme Court or the Hon’ble High Court in exercise 

of power under Article 32 or 226 to keep up the Constitution and maintain the 

rule of law cannot be termed as violating the federal structure. 

 

Thus, the ratio decidendi of the case is : The doctrine of separation of powers 

cannot curtail the power of judicial review conferred on the constitutional 

Courts particularly in the situations where the fundamental rights are sought to 

be abrogated or abridged under the garb of these doctrines.  

Violation of Fundamental Rights cannot be immunized from judicial scrutiny 

under Article 226 or under Article 32 on the touchstone of doctrine of 

separation of powers between the Legislature, Executive and the Judiciary. 

 

After examining the case in detail, let us critically evaluate the judgment. It was 

argued by the Government that the separation of powers principle calls for 

confinement of one's organ to the powers entrusted to it specifically and hence 

with respect to subjects under the exclusive jurisdiction of the State, such 

exclusive jurisdiction cannot be interfered with without the consent of the 

concerned State. 

 

Argument of the Appellant was majorly based on the allegation that the 

Judiciary by directing a CBI inquiry has violated the principle of separation of 

powers and distribution of legislative powers under the Indian Constitution. A 
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further reliance for the purpose of this argument was placed on Entry 80 of List 

I69 in the Seventh Schedule and Entry 2 of List II70 therein. 

However, the Court held that the argument alleging that the Union has usurped 

the powers of the State was untenable as there is no violation of separation of 

power herein. 

 

Further, although it has been a settled legal proposition for long that he power 

of judicial review extends to administrative actions and inactions, however the 

question that whether the Judiciary is subject to the same restrictions as were 

imposed by the Legislature upon the Executive was a frequent but recent issue 

of debate. 

 

Therefore, the major issue dealt by the Court was whether the Judiciary can 

direct CBI, an establishment of the Union to investigate an offence in a State 

without the consent of the concerned State when the legislative power relating 

to the police is exclusively a State subject. 

 

The Court answered the above question in the present case in as much as it was 

held that the Judiciary is not restricted in its power of judicial review owing to 

any restrictions imposed upon the Central Government, while issuing directions 

to the CBI under the Delhi Special Police Act, 1946. The Court held that the 

Court was not subject to the restriction imposed upon the Central Government 

or the CBI by Section 6 of the Special Police Act, 1946. 

 

																																																								
69 Entry 80 of List I prohibits the police of one State to investigate an offence in another State without the consent 
from the other state in these words: "Extension of the powers and jurisdiction of members of a police force belonging 
to any State to any area outside that State, but not so as to enable the police of one State to exercise powers and 
jurisdiction in any area outside that State without the consent of the Government of the State in which such area is 
situated; extension of powers and jurisdiction of members of a police force belonging to any State to railway areas 
outside that State." 
70 Entry 2 of the List II confers exclusive jurisdiction on the State Legislature in regard with the police and that this 
exclusive jurisdiction cannot be encroached upon without the consent of the concerned State being obtained. It runs 
as: "Police (including railway and village police) subject to the provisions of entry 2A of List I"; 
Entry 2A of List I runs as : Development of any armed forces of the Union or any other force subject to the control 
of the Union or any contingent or unit thereof in any State in aid of the civil power; powers, jurisdiction, privileges 
and liabilities of the members of such forces while on such development." 
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It was also argued that the task of contemplating scenarios such as when the 

State Police is bound to act impartially owing to the extraneous influences and 

enact appropriate legislation to prevent such circumstances from arising, is that 

of the Parliament and the Court cannot interfere merely because no such law 

exists. However, rejecting this, the Court held that such a restriction upon the 

judiciary is not provided for under the Constitution but is a contradiction to the 

Constitutional provisions. 

 

Constitutionality of CBI and its subjection to judicial review has been the 

controversy dealt with in a plenty of cases, the most important of which are the 

Vineet Narain Case71 and the Navendra Singh Case72 adjudged by Gauhati 

High Court.  

 

In the above mentioned 1997 Case73, the Hon'ble Supreme Court came across 

a complaint of inertia by the CBI in a matter involving high dignitaries. The 

major question was whether such an incident in within the domain of judicial 

review and whether the Judiciary could intervene in the process purely under 

the executive control. The Court in a bid to insulate CBI from extraneous 

influence and prevent every matter from coming to the Court for measures to 

ensure desired results, appointed an Independent Review Committee for 

suggestions and recommendations. The Court relied on the perception of the 

Government and the IRC, the court found held that the judicial review is the 

proper way to ensure implementation of rule of law and thus CBI is within the 

domain of judicial review. 

 

The Constitutional validity of CBI has been upheld by Guahati High Court74 in 

2008 by making it clear that the CBI does not derive its powers from any 

independent legislation, or Entry 8 of List I75 or even the DSPE Act 1946, but 

from the executive order in form of Resolution No.4/31/61-T dtd. 1/04/1963. 

																																																								
71 1996 (2) SCC 199 
72 1960 AIR 430; 1960 SCR (2) 375 
73 Supra note 69 
74 Supra note 70 
75 Entry 8 of List I provides "Central Bureau of Intelligence and Investigation" 
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This judgment can have severe implications upon the CBI investigations and 

judicial review thereof if it is affirmed by the Supreme Court as well. 

 

However it shall be appreciated that the SC finding76 that the entries in the 

seventh schedule do not confer the legislative power upon the three organs but 

demarcate their spheres of operation. It was also reiterated that Article 246 

cannot be resorted to unless there is an irreconcilable dispute between the 

Union and the States on the matter. 

 

In terms of the implications for the persons who are often aggrieved by the 

inertia of CBI and seek judicial review of the Courts as a trigger for activating 

the investigation and to achieve the desired results, the CBI Case makes it amply 

clear that High Courts or the Supreme Court will not hesitate in directing CBI 

inquiries or CBI probes in cases where the same is warranted. 

 

However, it operates as a settled law, after the CBI Case Judgement77, that if a 

complainant in a murder case alleging murder of his relation, seeks for a 

direction to the CBI for investigation, the High Court shall not grant such prayer 

merely on it being asked for.78 A CBI investigation may be ordered in cases 

where it is necessary to provide confidence and credibility to the investigation 

or the case has national implications or when it is necessary for complete justice 

and enforcement of fundamental rights.79 

 

As a reiteration of the principle laid down in CBI Case, the Madras High Court 

in the case of Dilip Kumar80 held that in order to refer a case to CBI the Court 

does not need consent of the Government of the concerned State. Thus where 

																																																								
76 In State of West Bengal & Ors. v. People's Committee for Protection of Democratic Rights, West Bengal 2013 (3) 
SCC 571 
77 Supra note 6; paragraph 46 of the judgment provides " we deem it necessary to emphasise that despite wide powers 
conferred by Articles 32 226 of the Constitution, while passing any order, the Courts must bear in mind certain self 
imposed limitations on the exercise of these Constitutional powers...In so far as the question of issuing a direction to 
the CBI to conduct investigation in a case is concerned, although no inflexible guidelines can be laid down to decide 
whether or not such power should be exercised but...such an order is not be passed as a matter of routine or merely 
because allegations have been levelled against the local police." 
78 Ashok Kumar Todi v. Kishwar Jahan and Others (2013) 3 SCC 758 
79 Ibid. 
80 Dilipkumar v. The Secretary To Government MLT 2014, W.P. No. 26991 
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the investigation of the police was highly suspicious and the police were 

themselves the accused, CBI investigation was warranted for and directed as 

well. 

 

The reference case for the current article is also popularly known as the CBI 

Case. It was once again not only affirmed by the court that it is the highest duty 

of the Constitutional Courts to exercise judicial review for ensuring effective 

implementation of Part III of the Constitution, but the Court went at great 

lengths to discuss both the doctrines of separation of powers and judicial review 

and bring out the interconnection between them.  

However even though this case is an improvement over the previous cases 

related to the issue of constitutionality of referring cases to the CBI in various 

circumstances, this too does not furnish a full understanding of the matter and 

leaves certain questions unanswered. 

 

This case fails to set out any guiding principles for future to facilitate the 

decision of referring a matter to the CBI or to lay down contours of the power 

of judicial review it entrusted upon itself. After all, the question which strikes 

the minds of the citizens and of the Executive or Legislature alike is till what 

extent can the trump card of judicial review be played by the Judiciary.  

 

However, the above proposition is not to be considered as critical of the 

doctrine of judicial review but only indicative of legal curiosity about its limits. 

It is only proper for the Judiciary to assume a proactive role and initiate inquiries 

or probes or refer cases to CBI in situations where risk of unfair and a partial 

investigation are manifest. In its higher duty of ensuring effective 

implementation of the fundamental rights of the citizens and of upholding the 

security interests of the country, the judicial review of the courts cannot be 

curtailed and seen from a narrow perspective. 

 

However, with great powers come great chances of its abuse and therefore the 

Judiciary should also make sure that adequate limits are laid down for exercising 

the power of review. 


