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ABSTRACT 

 

The offences related to child sexual abuse are increasing in India every year as laws related to them 

were not very effective. In 2012, Indian Parliament passed a comprehensive law to punish the offences 

of child sexual abuse. However, with the passage of time it was visible that effectiveness of related laws 

was not satisfactory. This research paper is study of legal framework related to child sexual abuse, 

firstly, whether the legal framework of India is sufficient for curtailing the offences related to child 

sexual abuse even after implementation of POCSO Act, 2012? Secondly, whether the latest 

amendment will make the POCSO Act, 2012 more effective? The present legal frameworks of India 

on child sexual offences are effective but not enough. The latest amendment in Indian Penal Code, 

1860 and POCSO Act, 2012 was a must needed move by legislature for making more stringent 

laws for child sexual offences. 
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INTRODUCTION 

 

Child sexual abuse is a socio-legal problem that people do not discuss in society. It is 

continuing to a dark unrevealed story of both perpetrator and victim. This offence 

results not only in present loss but also to the future of both child and society, as we 

know children are future of society. It is a burden that they take within themselves for 

their whole life. The children who face sexual abuse generally go into depression and 

other mental changes. They also choose to keep themselves away from peoples, think 

of ending their life, indulge in various intoxications or become aggressive.  

 

CHILD SEXUAL ABUSE: MEANING 

 

For the purpose of understanding the concept of child sexual abuse we have to discuss 

who is a child? What is sexual abuse? Various statutes of our country defines child in 

different context and terms for e.g. Indian Majority Act, 1875 defines age of majority 

eighteen years below this age a person is minor, Indian Contract Act, 1872 also refers 

to eighteen years as minimum age to contract etc. 

 

United Nation Convention on Child Rights, XXXX defines, “a child means every 

human being below the age of 18 years unless under the law applicable to the child, 

majority is attained earlier.”2 Juvenile Justice (Care and Protection of Children) Act, 

2015 defines child as “as a person who has not completed eighteen years of age.”3The 

Protection of Child from Sexual Offence, 2012 defines child as “any person below the 

age of eighteen.”4 

 

From the above definitions we can comprehend that child is any person who is not 

above the age of eighteen-year-old. The definitions provided in both Juvenile Justice 

(Care and Protection of Children) Act, 2015 and Prevention of Child from Sexual 

Offence, 2012 directly corresponds to UNCRC definition of child. 

 

																																																								
2 UN Convention on Rights of The Child, 1989, Article 1. 
3 Juvenile Justice (Care and Protection of Children) Act, 2015, No. 2, Acts of Parliament, Section 2 (12). 
4 POCSO Act, 2012, No. 32, Acts of Parliament, Section 2(1) (d). 
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SEXUAL ABUSE 

 

The term ‘sexual abuse’ has not been defined in Indian Penal Code, 1860, Juvenile 

Justice (Care and Protection of Children) Act, 2015 and The Protection of Child from 

Sexual Offence, 2012. It very wide term and cannot be defined exhaustively, however 

looking to the increasing number of offences of child sexual abuse a comprehensive 

definition is very much in need. The Prevention of Child from Sexual Offence, 2012 

defines various acts which constitute the offence of child sexual abuse. In other words, 

it defines various forms of child sexual abuse. Following are some dictionary meaning 

of term sexual abuse: 

 

According to Merriam Webster Dictionary, Sexual Abuse means, “The engaging in 

sexual contact with a person who is below a specified age or who is incapable of 

giving consent because of age or mental or physical incapacity.”5 

 

According to Cambridge Dictionary, Sexual Abuse means, “the act of having sex 

with a child or old person or someone who is mentally ill, against that person’s wishes 

or without that person’s agreement.”6 

 

The Collins Dictionary defines Sexual Abuse as, “If a child or other person 

suffers sexual abuse, someone forces them to take part in sexual activity with them, 

often regularly over a period of time.”7 

 

From the above definitions we can now easily understand child sexual abuse. Child 

Sexual Abuse refers to actions such as petting, touching, smooching of personal parts 

and different regions of the body, Penetration by the penis, uncovering sexual organs 

or sexually explicit things to a child, sexual conversation with a child, groping 

inappropriately, graphically and expressly showing to children about sex, inducing 

child to touch their own or other person particular sexual parts etc. 

																																																								
5 Merriam-Webster Dictionary, https://www.merriam-webster.com/legal/sexual%20abuse, (Nov. 15, 2019, 
09:25 PM ) 
6 Cambridge Advanced Learner's Dictionary & Thesaurus, 
https://dictionary.cambridge.org/dictionary/english/sexual-abuse, (Nov. 15, 2019, 09:16 PM) 
7 COBUILD Advanced English Dictionary, https://www.collinsdictionary.com/dictionary/english/sexual-
abuse, (Nov. 15, 2019, 10:06 PM ) 
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The United Nations has defined child sexual abuse as “contacts or interactions between a 

child and an older or more knowledgeable child or adult (a stranger, sibling or person in position of 

authority, a parent or a caretaker) when the child is being used as an object of gratification for the 

older child's or adult's sexual needs”. These contacts or interactions are carried out against 

the child using force, trickery, bribes, threats or pressure (UNICEF, 2003)8. 

 

LEGAL FRAMEWORK PRIOR TO “THE PROTECTION OF CHILDREN 

FROM SEXUAL OFFENCES ACT, 2012” 

 

Indian Parliament passed a separate statute to safeguard the minor’s against sexual 

abuse in 2012. Before 2012, cases of child sexual abuse were dealt under India Penal 

code, 1860. Section 354, 375, 377, 509 and 511 of Indian Penal Code dealt with child 

sexual abuse; however they were not much effective and did not cover offences related 

to child sexual abuse in comprehensive manner. Some shortcomings of these sections 

are: Section 375 covers only female victim and it also uses word ‘man’ which means 

that perpetrator can only be a male. In addition to this, it also did not covered cases 

where child sexual abuse is committed by female perpetrator.9  

 

Section 377 was also not structured to punish offence of child sexual abuse; it only 

punishes sexual intercourse other than that which is considered permissible by nature 

based on holy script. Section 354 punishes offence of outraging modesty of women. 

The Code does not define the term ‘modesty’ and it provides very less punishment. 

The section also not applies to protect the modesty of male and is compoundable 

offence10. One more problem was that it is very difficult to define modesty of child 

when this section is applied to cases of sexual abuse of children.  

 

Section 509 is also problematic in the same way as Section 354. Section 511 was not 

also specifically for child sexual abuse. Section 67B of Information Technology Act, 

2000 punishes various acts and offences related to child pornography.11 Goa 

																																																								
8 The United Nations Economic and Social Commission for Asia and the Pacific, 1999 
9 Indian Penal Code, 1860, Act No. 45 of 1860. 
10 Crime in Delhi, http://www.crimeindelhi.com/child-sexual-abuse-law-in-india/ (Nov. 15, 2019, 10:36 PM ) 
11 The Information Technology Act, 2000, No. 21, Acts of Parliament, Section 67B 
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Children's Act, 2003, was the only specific piece of child abuse legislation before the 

2012 Act.12 

 

One important thing which should be noted as this point is that, India signed and 

ratified UNCRC in 1992 but did not made any specific legislation for prevention and 

punishment of child sexual abuse. Article 34 of UNCRC contains provision for 

protection of child sexual abuse and also directs state to prevent and safeguard 

children from it. 

 

LEGAL FRAMEWORK FOR CHILD SEXUAL ABUSE IN UK &USA 

 

India is not only the place where instance of child sexual abuse is very high. Other 

countries also witness offences related to child sexual abuse. Therefore, it will be 

beneficial to look at legal framework of some other countries which will help in the 

analysis of India legal framework. Let us look at legal frame of UK and USA in respect 

of Child Sexual Abuse. 

 

UNITED KINGDOM 

 

The Sexual Offenses Act, 200313 incorporates following sexual offenses:  

 

a. Child trafficking with the end goal of sexual misuse.  

b.  Minors sexual abuse by methods in relation to prostitution and sex 

entertainment. 

c.  It also prohibits exploitation of mentally disabled minors sexually.  

d.  Voyeurism, flashing one’s own private parts to the children and 

abetment of any sexual offence mention in this Act. Additionally, the 

perpetrator can never again contend that the minor agreed to do 

such activity. All penetrative, as well as other exercises such as sexual 

harassment, inducing any kid for doing or watching acts related to 

																																																								
12 Goa Children's Act, 2003, No. 18, Acts of Goa Legislature 
13 Sexual Offences Act, 2003 (United Kingdom), 
http://www.legislation.gov.uk/ukpga/2003/42/pdfs/ukpga_20030042_en.pdf , (Nov. 16, 2019, 10:26 PM ) 
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sex. These include a variety of both physical and non-physical 

contact. 

e.  It also contains special section for dealing sexual offences related to 

child below age of 13. 

f.  It also contains section for commitment of sexual offence by ‘Abuse 

of position of trust’. 

g.  It also has different provision for sexual activity with a child family 

member. 

h.  It also has separate sections to deal with Care workers involved in 

sexual activity with a person with a mental disorder.  

i.  This act also contains sections related to the compensation of child 

victims. 

 

UNITED STATES 

 

Every state in USA has its own distinctive laws for matters related to Child Sexual 

Abuse. The core criminal code of federal government of United States is “Title 18 

United States Code”. This code is almost similar to all state of United States in respect 

of laws related to Child Sexual Abuse.  

 

Sec. 2241, 2242, 2243, and 224414 contains arrangements relating to “aggravated sexual 

abuse”, “sexual abuse” against child and “abusive sexual contact” respectively15. Perpetrator 

under this Code not only punished with rigorous imprisonment but also with fine. If 

the crime committed is of aggravated one, then the perpetrator faces rigours 

punishment. For example, if offender submitted or threats to submit the child to 

serious harm like grievous hurt, murder, or if the offender has abducted the kid for 

sexual activities. 

 

Sec. 2256 of Title 18 U.S.C. defines child porn “visually depicting any sexually explicit 

conduct involving a minor (less than 18 years of age)”. Such portrayals incorporate pictures, 

																																																								
14 Title 18 of U.S. Code, https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-child-sexual-
abuse, (Nov. 16, 2019, 10:16 PM ) 
15 Id. 
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recordings or PC produced pictures which indistinct from the real minor, any 

information saved away on the PC which can be changed over into a picture of minor 

sex entertainment16. Any such portrayal of minor under 18 years old is an offence 

regardless of the minor's assent17. 

 

Under Section 2251, influencing, alluring, forcing and initiating minor to take part in 

any explicitly sexual activities. Any person who endeavours to plan for such reason is 

punished under this federal code18.  

 

Moreover, Section 2251A19 of this Code, explicitly restricts vending, purchasing and 

exchanging possession of child with intention to deliver him/her for erotic 

entertainment explicitly done by the guardians or any legitimate caretaker or other 

individual in care or control of that minor below than 18 years of age20.  

 

According to Section 2260 it is illegal for an individual abroad from U.S.A to deliver, 

acquire, transfer, send, as well as to circulate erotic entertainment of minor for 

importation or transmission of alike erotic portrayal in U.S.A21. Section 1591 of the 

code punishes trafficking of children or by force, fraud, or coercion by the purpose 

of commercial sex act. It also penalises prostitution of children. This section does not 

require any actual evidence of trafficking, force, fraud or coercion. The also provide 

sections for restitution of victims by offender and punishment for creating obstruction 

or attempt to create obstruction in the enforcement of this statue22. 

 

Any infringement of government law is a genuine offense and the culprits are exposed 

to extreme discipline which also includes fine. Sentenced wrongdoers may face more 

rigours imprisonment on the basis that they have been already punished for a similar 

																																																								
16 Title 18 of U.S. Code, https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-child-
pornography, (Nov. 16, 2019, 10:20 PM ) 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
21 Id. 
22 Title 18 of U.S. Code, https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-prostitution-
children , (Nov. 16, 2019, 10:25 PM ) 
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wrongdoing in past. Notwithstanding laws of Title 18 United State Code, criminal case 

can also be file against the wrongdoer under the state law. 

 

 

POCSO ACT, 2012: AN OVERVIEW 

 

It is a special legislation passed by India Parliament, as empowered under Article 15 

(3) of Constitution of India. Its aim is to protect children from heinous crime of sexual 

abuse in any form know in the society. This act recognises the best interest and 

wellbeing of child and proper development of child23. Ministry of Women and Child 

Development appreciated the introduction of the POCSO Act, 2012 to combat 

increasing offences of child sexual abuse24. 

 

This Act became effective from 14th of November 2012 so as to adequately manage 

the increasing wrongdoing rate against child particularly sexual abuse and sexual 

harassment through not so much obscure but rather more stringent arrangements. 

 

This Act is a historic move by Indian Parliament as it portrays offenses of sexual 

assault, improper conduct, muck and safeguarding interest and success of children. It 

sets out an adolescent friendly strategy as for the record of evidence, examination and 

preliminary of offences, establishment of special courts, and appointment of special 

public prosecutor and quick disposal of cases. The purpose of the Act is to offer 

protection to the child at each period of legal procedure. 

 

It characterizes diverse types of sexual maltreatment, including penetrative and non-

penetrative acts, sexual harassment and erotic entertainment, porn and regards some 

of acts to be "aggravated" in some specific situations, for example, when the child 

victim is physically or mentally disabled or when the sexual assault is perpetrated by 

an individual having authority or trust of minor, similar to a relative, guardian, cop, 

professor, or medical practitioner.  

																																																								
23 National Commission for Protection of Child Rights, 
 http://ncpcr.gov.in/index1.php?lang=1&level=1&&sublinkid=14&lid=607, (Nov. 17, 2019, 10:15 PM ) 
24 Id. 
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Individuals who trade kids with the objective related to sex are additionally culpable 

under the arrangements identifying with abetment in the Act. The Act contains strict 

punishment based according to the magnitude of the offence, with a greatest term of 

detainment for life, and fine. This Act aims to maintain it gender neutral as it considers 

perpetrator and victim to be both male and female25. To tackle the offence to child 

sexual abuse it also makes reporting of offence mandatory26. Following are some 

important directions mentioned in the Act:  

 

a.  The cops in each condition have to convey a case to the consideration of 

the Child Welfare Committee earlier from 24 hours of getting a report.  

b.  To make child comfortable and fearless the cops should wear normal daily 

wear clothes.  

c.  The assertions of the child must be recorded at the place opted by him/her 

in front of the individual whom he/she trusts.  

d.  The therapeutic examination of the minor for the accumulation of legal 

proof should just be done by a woman medical specialist in front of an 

individual whom the minor trusts. 

e.  Establishment of specialised courts have been mentioned under the Act to 

direct quick and in-camera proceedings.  

f.  It is the obligation of these court to guarantee that the minor isn't presented 

to the perpetrator while recording his/her announcement, the identity of 

the child stays protected, the minor isn't requested to rehash his/her 

statement in courtroom and the minor can likewise give his/her statement 

through a video call.  

g.  Minor should be provided with special assistance if he/she needs so.  

h.  The guardian, caretaker or any other person of such nature of the minor 

ought to be granted remuneration for treatment and recovery by the courts. 

 

																																																								
25 The Times of India, https://timesofindia.indiatimes.com/india/include-male-child-survivor-of-sexual-
abuse-in-victim-compensation-schemes-maneka-gandhi/articleshow/64388322.cms, (Nov. 17, 2019, 08:05 
PM ) 
26 Satyamev Jayate, http://www.satyamevjayate.in/child-sexual-abuse/decoding-pocso.aspx, (Nov. 17, 2019, 
08:25 PM ) 
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One of the most important features of this Act is that, it prescribes that cases reported 

in respect of child sexual abuse must be finalised before one year from the date of 

filing of the offence27. 

 

Following are types of child sexual abuse enumerated and punished by the Act: 

 

• Penetrative sexual assault28; 

• Aggravated penetrative sexual assault committed by a person of trust or 

authority29; 

• Non-penetrative sexual assault committed with a sexual intent30; 

• Aggravated non-penetrative sexual assault done by a person of trust and 

authority31; 

• Sexual harassment32; 

• Using a minor for pornographic purposes33; 

• Attempt of offence34 

 

JUDICAL PRONOUNCMENTS  

 

Before The Act Came Into Force 

 

1. Sakshi vs Union of India & Ors35 

 

In this case the petitioner36 filed a writ petition against the usage of arrangements made 

under Indian Penal Code, 1860 in cases related to sexual brutality with minors as well 

																																																								
27 Arpan, a Non-Governmental Organisation, http://www.arpan.org.in/protection-of-children-from-sexual-
offences-act-pocso/#1533626953145-fab07035-b558, (Nov. 17, 2019, 07:25 PM ) 
28 POCSO Act, 2012, No. 32, Acts of Parliament 
29 Id. 
30 Id. 
31 Id. 
32 Id. 
33 Id. 
34 Supra26. 
35 AIR 2004 SC 3566, 2004(2) ALD Cri 504 
36 “SAKSHI”, a Non-Governmental Organisation. 
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as ladies. It was contented that implementation of sections 354, 375,376 and 377 needs 

to be looked carefully to widen the scope of laws related to rape. 

 

The petitioners highlighted the issue of limiting rape cases just only to penile-vaginal 

penetration, which at present has been amended by the Criminal Law (Amendment) 

Act, 2013 as it violated Article 21 of the Indian Constitution. Various reports and data 

has uncovered that minors are generally abused in way other than the penile-vaginal 

infiltration. The offence of child and women sexual abuse usually takes any other form 

and could also be through use of objects whose impact on the victims is in no manner 

less than the trauma of penile/vaginal penetration. 

 

In addition to this any case other than penile-vaginal infiltration is dealt with section 

354, 377 of IPC which is highly unjust. All other forms of “sexual intercourse” can be 

included within section 376/ as “sexual intercourse” has not been defined in this 

section, which is clearly open to judicial interpretation and also to include other acts 

of such nature. In this case, the power of Indian Parliament to make separate laws for 

“women and children” under Part III of COI was highlighted. It was contented that this 

power essentially means “sufficient laws” 37. 

 

This case resulted in complete review of legal framework related to sexual offence, 

which has been reviewed in 172nd Law Commission Report38. 

 

2. Bachpan Bachao Andolan vs UOI39 

 

A writ petition was filed under Article 32 of the India Constitution by Bachpan Bachao 

Andolan against the genuine infringement and maltreatment of minors who are 

confined in circuses against their will and in numerous cases; it was evident that minors 

have to live under pathetic barbaric conditions with no contact to families. In these 

circuses there are occurrences and evidences of regular sexual, physical and 

psychological abuse.  

																																																								
37 National Commission for Protection of Child Rights, http://ncpcr.gov.in/show_img.php?fid=527, (Nov. 19, 
2019, 09:25 PM ) 
38 Law commission of India, One Hundred and Seventy Second Report on Review of Rape Laws, 25 March, 2000 
39 WRIT PETITION (C) No.51 OF 2006, SC 
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The minors are also denied of essential human needs of food and water40. The 

petitioner asserted that provisions of the Juvenile Justice (Care and Protection of 

Children) Act, 2000 shall be applied and also contended that such sexual assaults and 

abuses must be incorporated under IPC. Children Welfare Committees should be 

given power to make order for compensation to all such child victims and the State 

Government to make a reserve of the equivalent41. 

 

This exploitation of minors prohibited under the provisions of The Prevention of 

Immoral Traffic Act, 1956 and was in contravention of Part III of Constitution of 

India. In this case court ordered to raid in every circus to free the minors and check 

the infringement of basic rights of the minors. The safeguarded minors are kept in the 

Care and Protective Homes till the attainment of 18 years of age. It also ordered to 

make an effective plan of rehabilitation of safeguarded minors from circuses42. 

 

After The Act Came into Force 

 

3. Asaram Bapu Case43 

 

Asaram Bapu, A “godmen” with more than 2 crore followers was arrested under the 

charges of rape and sexual assault on complaint of a minor girl of Uttar Pradesh44. The 

minor stated that she was raped in Jodhpur ashram multiple times. The stringent 

provisions of POCSO Act made it very difficult for him to get bail; as a result his bail 

was rejected 13 times. After trail by Jodhpur Court, Asaram Bapu was found guilty 

under Section 376 and some provisions of POCSO Act, 2018. He was punished for 

life imprisonment in this case. 

 

 

 

																																																								
40 Id. 
41 Id 
42 Supra 38 
43 Financial Express, https://www.financialexpress.com/india-news/asaram-bapu-rape-case-complete-
timeline-of-events/1144731/, (Nov. 20, 2019, 06:25 PM ) 
44 Id. 
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4. Alakh Alok Srivastav vs. UOI45 

 

A writ petition was filed in Supreme Court for proper and effective implementation 

of provisions of POCSO Act, 2012. In this case the petitioner stated that the cases of 

child sexual abuse are not dealt in speedy manner as provide in the Act. The trails of 

these cases are also not supervised and police also not functions in speedy and 

effective manner. The number of child friendly court is also very less, which needs to 

be increased.  The Supreme Court issued following direction: 

 

1.  Special court as mention under the POCSO Act should be established and 

officers of that court should be sensitive in cases of child sexual abuse. 

2.  These special courts should conduct the trails in speedy manner and 

dispose the cases within the time limit provide under the POCSO Act 

without unnecessary delay. 

3.  A committee must be established by the Chief Justices of High Courts to 

supervise and mentor trails of the cases under POCSO Act. 

4.  Courts should try to create atmosphere which is child friendly as provided 

under the POCSO Act. 

5.  A special force should be formed by most senior officer of the every state 

to fast track the investigation of cases under the POCSO Act. 

 

THE CRIMINAL LAW (AMENDMENT) ACT, 2018 

 

The Parliament of India on 11th August 2018 has amended laws related to sexual 

offences by inserting new provisions in existing laws and also by amending existing 

provisions. Due to high increasing rates of sexual offence and public outrage the 

amendment has been made to make more stringent punishment for sexual offences. 

Following are amendments in relation to child sexual abuse: 

 

 

 

																																																								
45 WRIT PETITION (C) No.76 OF 2018, SC 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|14 

AMENDMENT IN ‘INDIAN PENAL CODE, 1860’ 

 

A simple reading of Sections 375 and 376 gives a understanding of two type of rape, 

non-aggravated form of rape in 376(1) and aggravated form of rape in Section376(2). 

Punishment for rape as contained in Section 376(1) has been increased to “10 years” 

from “7 years”.46 However no punishment has been increased in aggravated form of 

rape as enumerated from clause (a) to (n) of Section 376(2). IPC itself recognises non 

aggravated form of rape and aggravated rape and failed to explain why both of them 

should have same term of punishment. The aggravated form of rape warrants more 

punishment from non-aggravated form of rape. 

 

Clause (i) of Section 376(2) has been omitted which dealt with rape of women under 

16 years of age and new sub-section (3) in Section 376 has been inserted for it. This 

subsection provides punishment “minimum 20 year of rigorous imprisonment” which 

may extend to “life imprisonment”.47 Here it is also inserted that “life imprisonment” 

shall mean “imprisonment for the remainder of that person’s natural life”. Fine 

imposed on accused shall be paid to the victim directly. 

 

Three new Sections 376AB, 376DA and 376DB are inserted which provides 

punishment for  “rape of women under 12 years of age, gang rape of women below 16 years of age 

and gang rape of women below 12 years of age” respectively.48 In this amendment death 

penalty for rape and gang rape of women below 12 years of age has been introduced. 

However, punishment of for gang rape of women below age of 16 years, the only 

punishment incorporated is “life imprisonment”. This Amendment makes provision 

for fine mandatory which should be paid to the victim.  

 

This Amendment introduces mandatory punishment of 20 years without any research 

and justification. It also takes away the discretionary power of judges which will lead 

to punishment fixed without power to award lessor punishment based on facts and 

																																																								
46 THE CRIMINAL LAW (AMENDMENT) ACT, 2018, No. 22, Acts of Parliament 
47 Id. 
48 Jaspreet Kaur Grewal, CRIMINAL LAW AMENDMENT ACT 2018: A CRITIQUE OF IPC AND Cr. PC 
PROVISIONS, 2018, https://www.lawordo.com/criminal-law-amendment-act-2018/,  (Nov. 20, 2019, 10:51 
PM ) 
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circumstance of every case. It can also affect convictions rate adversely, as the in view 

of mandatory punishment more evidences can be asked in the court. 

 

This amendment also made changes in Section 42 of POCSO Act, which gives 

overriding effect to the provisions of IPC where any act is offence under both the 

POCSO Act and IPC.49 The rationale behind this provision is that the punishment is 

higher under the Code. Under this section of POCSO Act the new sections of IPC 

are substituted. 

 
 

THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES 

(AMENDMENT) ACT, 2019 

 

Parliament made an amendment in POCSO Act, 2012 on 5th August, 2019 to make 

the laws related to child sexual abuse gender neutral. It is important to note that it 

almost took approximately one year to realise the inequality in the related laws. 

 

Some important amendments made in the POCSO Act to make legal framework 

related to child sexual abuse gender neutral are as follows: 

 

• Section 2 (da) has been inserted which contains definition of child pornography; 

• Punishment has been increased in Section 4 (1) to ‘ten years’ from ‘seven years’ 

for penetrative sexual assault; 

• New clause (2) has been added in Section 4 which provides punishment minimum 

of “twenty years” and maximum of “life imprisonment” for penetrative sexual 

assault on children below the age of sixteen years; 

• New Section 6 has been substituted in place of old section 6 of the Act which 

provides death punishment for aggravated penetrative sexual assault and 

minimum of twenty years of rigorous imprisonment which may extent to life 

imprisonment; 

																																																								
49 Id. 
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Despite these amendments the parliament failed to make the law related to child 

sexual abuse gender neural.  

 

POCSO ACT and INDIAN PENAL CODE, 1860 

 

Both above discussed amendments did not take into consideration the fact that IPC 

recognises sexual offence against women only whereas the POCSO Act recognises 

sexual offences against male and female both. This leads to discrimination in 

punishment of sexual offences against female and male. The perpetrator of sexual 

offence against female will be punished under IPC if punishment is higher in the Code 

and perpetrator of sexual offence against male will be punished under the POCSO 

Act where punishment is less.  

 

For example, punishment of penetrative sexual assault against female below 12 years 

is minimum life imprisonment; whereas penetrative sexual assault against male is not 

recognised under IPC therefore punishment is under POCSO Act which is minimum 

imprisonment 20 years or life imprisonment. To this extent the both The Criminal 

Law (Amendment) Act, 2018 and The Protection of Children from Sexual Offences 

(Amendment) Act, 2019 are clear violation of Article 14 of Constitution of India 

which guarantees equal protection of law. 

 

MALE SEXUAL OFFENCES AND INDIAN PENAL CODE, 1860 

 

There is no provision for punishment of male rape or male child rape under IPC, 

1860. The Parliament of India had not thought it necessary to incorporate provisions 

for such protection of male and male child since independence. India Parliament, 

which had already waived an opportunity while framing and implementing Criminal 

Law (Amendment) Act, 2013, failed again to address such an important loophole in 

IPC. In contemporary world many countries such as Singapore50, Scotland51 etc. have 

already made changes in their criminal law to provide protection to male, male child 

and trans-sexual.  

																																																								
50 The Statutes of the Republic of Singapore, Penal Code,1871, Ordinance 4 of 1871 
51 Sexual Offences (Scotland) Act 2009, An Act of the Scottish Parliament 
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CONCLUSION 

 

After examining and evaluating the Criminal law of India with regard to Child Sexual 

Abuse we can conclude that IPC is not enough to combat the sexual offence against 

minors as it does not have special sections for such offences. Some necessary 

amendment was done in 2013 which improved situation but not in effective and 

sufficient manner. In 2012, POCSO Act was enacted by India Parliament which is a 

comprehensive statute for punishing sexual offences against children. It was a very 

important step for protection of children.  

 

It was tried to make it gender neutral however some ambiguity was there in the 

language of the Act. But by various decision of court it was clear that the Act was 

gender neutral to give protection to both male and female children. This Act has led 

to more conviction of offenders of sexual offences against children. However, lack of 

trained medical practitioner, trained police officer and special court lead to ineffective 

implementation of the Act. Lack of Education and unawareness of various protective 

measures for victims of sexual offence led to under reporting of these offences. More 

effort by various departments is needed for proper and effective implementation of 

the Act. 

 

There is no provision for punishment of male rape or male child rape under IPC, 

1860. The Parliament of India had not thought it necessary to incorporate provisions 

for such protection of male and male child since independence. India Parliament, 

which had already waived an opportunity while framing and implementing Criminal 

Law (Amendment) Act, 2013, failed again to address such an important loophole in 

IPC. In contemporary world many countries such as Singapore52, Scotland53 etc. have 

already made changes in their criminal law to provide protection to male, male child 

and trans-sexual.  

 

 

 

																																																								
52 The Statutes of the Republic of Singapore, Penal Code,1871, Ordinance 4 of 1871 
53 Sexual Offences (Scotland) Act 2009, An Act of the Scottish Parliament 
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The Criminal Law of every country incorporates an important relation of a State with 

its people. These laws are most vital tool of a State to protect and restrict the human 

life and liberty therefore it must be clear, comprehensive and free from ambiguities. 

But from the above discussion it is clear that there are some ambiguities and 

inconsistencies in IPC and POCSO Act which leads to difficulty in implementation 

of these laws.  

 

It also provides loophole for the offenders to dodge from the punishment of their ill 

doing. Parliament should try to amend the laws to eradicate the ambiguities and 

inconsistencies as soon as it is visible. Criminal Law must be reformed to make 

incorporate all the prevalent form of sexual offence against male and female child. 

However, it is very clear that the Criminal Law (Amendment) Act, 2018 was a hasty 

reform which was only intended to calm people. Therefore, it is suggested that 

provisions for male child rape should be incorporated in IPC to make the legal 

framework of child sexual abuse gender neutral. 

 


