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ABSTRACT 

 

Through this research paper I would like to discuss the various drawbacks of the rape 

provisions provided under the Indian Penal Code, 1860. This research paper exclusively talks 

about how the rape provisions have failed to consider the important crimes happening in our 

society. The paper revolves around the anti-rape law established in India. Taking Section 375 

and Section 376 of the Indian Penal Code as the base, the paper moves towards numerous 

aspects indicating the areas which need attention and shall be reconsidered; It covers the 

deficiencies in the rape provisions beginning with the analysis of the narrow definition of rape 

in the Indian Penal Code, keeping in view the definitions of rape which is universally accepted. 

The universal rape definition talks about any person who has subjected to unlawful sexual 

intercourse is considered as a victim of rape but the definition prescribed by the Indian Penal 

Code,1860, rape can only be subject to women. A man cannot claim justice under section 375 

if he has been raped.  

 

Another deficiency which I would like to throw a light is females are misusing the power they 

have been provided with section 375. They are abusing their power and alleging false rape 

charges against males because of revenge. The third and the last deficiency I would like to talk 

about the structure of provisions of marital rapes in the Indian Penal Code, 1860. On the 

whole, the article goes in deep detail of the rape provisions, suggesting changes and unveiling 

the loopholes & misuses it invites in the form of abuse of power. Studying the laws, the process, 

the application of those laws, and one thing is certain- the entire structure of dispensation of 

justice needs renovation and then it shall be understood that the victims are not always women 

 

  

																																																								
1 Student, Amity Law School, Noida. 
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INTRODUCTION 

 

Meaning and Definition of Rape 

 

Under dictionary.com, Rape is defined as “unlawful sexual intercourse or any 

other sexual penetration of the vagina, anus, or mouth of another person, with 

or without force, by a sex organ, other body parts, or foreign object, without 

the consent of the victim.” In the Indian Penal Code, 1860, the definition of 

Rape is contained in Section 375 and the penalisation is prescribed in Section 

376 of the code.  

 

Everyday several rape cases are reported and rape news has always topped the 

news section. After Nirbhaya Case, sexual offenses against the ladies have given 

more importance. The Criminal Law Amendment Act, 2013, introduced several 

new provisions under the Indian Penal Code. It also modified the definition of 

rape under Section 375. It was a much needed amendment in the rape laws as 

the old laws were being followed since 1860 when the IPC was introduced. 

 

Section 375 states that “any man” having unlawful sexual intercourse with a 

woman shall be said to commit rape2. The definition of rape given under Section 

375 is very narrow as it only talks about females who are being subjected to 

rape. There are no clauses provided for males who are being subjected to rape. 

It clearly shows how our anti-rape laws are female biased. The anti-rape laws of 

India have a lot of deficiencies with respect to several aspects as it only 

recognises females getting raped and totally ignore that males can be raped too. 

The provisions are provided exclusively for women and women are often seen 

taking disadvantage of these provisions. Section 375, Exception 2 says that 

husbands having intercourse with their wives will not be constituted as rape. 

Consent is the only evidence which can prove this heinous crime of rape. In 

marital rapes, consent is not given any importance.  

																																																								
2 Section 375 of Indian Penal Code, 1860 
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There are several loopholes in the anti-rape laws on which I would like to throw 

a light through this research paper.  

 

GENDER BIASNESS OF ANTI-RAPE LAWS 

 

As we have already discussed the definition of rape above, we can say that Rape 

can be meant as unlawful sexual intercourse with a person. By the term 

“unlawful”, it is meant that the sexual intercourse was forced upon a person 

thereby means that there was no consent by either of the parties and one has 

forced himself/herself on the other party. Also, the gender of the 

victim isn't outlined in the definition thereby stating that anyone of any 

gender will be thought of as a victim if he/she has been 

forced to unlawful sexual issues.  

 

However, our Indian Penal Cody only recognises the rape victims to 

be females. How can we say that only females can be raped? If rape is declared 

by checking whether there was consent by the other party then how can we say 

that males are not subjected to rape? These anti-rape laws are totally dependent 

upon consent or will but the laws are discriminating between males and females? 

In my opinion, it is the patriarchal thinking of the society which is behind all of 

this discrimination. No one needs to believe that men can be raped too as 

according to them; males are stronger and powerful than women. Males are 

treated superior and their masculinity is the only reason why it is believed that 

they cannot get raped. Because of this, male victims are failed to get any 

attention.  

 

 Section 375 starts with “A man” which states that anti-rape provisions are 

meant for prosecuting males only. The provisions are females biased which can 

be clearly seen in clauses (a), (b), (c) and, (d). There are no provisions provided 

for male victims. Rape being a very sensitive issue and a very heinous crime can 

spoil the life of the victim in one go, irrespective of the gender of the victim. 

It’s high time now that the rape-laws shall be made gender-neutral. 
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The toll of females being raped is very high than males being raped and the 

provisions have helped a lot of women to seek justice if they have been raped 

as we can see in the case of Jyoti Singh, a 23 years girl who was gang-raped in 

the year 2012 in a moving bus. The brutality of the rape was so severe that the 

rapists raped her, inserted a rod inside her vagina, took her intestines out, and 

then threw her out from the moving bus after which she died while battling in 

the Safdurjung Hospital, Delhi. After almost 8 years of struggle, the rapists of 

Nirbhaya got hanged after the judgments of the Supreme Court. This case 

became a turning point in the rape laws of India by forcing the legal system to 

reconsider the existing provisions and introduce some other provisions like acid 

attacks, stalking and, voyeurism.  

 

The rape provisions got amended but what has not been changed is the 

patriarchal thinking of the society. If a male is being raped, he can seek justice 

under section 377 and claim damages under Section 322 and the victor would 

be punished under sec 325.  

 

Male victims can seek justice under section 377 which uses the phrase 

“voluntary carnal intercourse against the order of nature” and neither includes 

consenting or non-consenting and nor does it states whether sodomy is 

considered as actual rape. This section only states that if in case penetration is 

done then only it will be constituted as carnal intercourse. Victims subjected to 

non-penile violations cannot seek relief under this provision.  

 

The point arises, Are males not human beings? Why are the laws gender-biased? 

Are the males always perpetrators? In our society, the thinking of the people is 

that only females are raped or are subjected to sexual harassment. If a male is 

raped, both the victim and the victor deny the fact because males are considered 

to be strong. Because of their masculinity they cannot get raped. One such case 

was when a boy called Jamal Uddin from the Telihati Tepirbari village of 

Sreepur Upazila in Gazipur, who on August 19 committed suicide after a group 

of men allegedly gang-raped him, recorded the footage of the incident, 

demanded a payoff, and later threatened to spread the video on social media, if 
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he failed to pay. A mortified Jamal killed himself ultimately. His relatives said 

that he did so to avoid shame and dishonor.3 My question is whether these men 

have been punished with the right amount of punishment for the crime they 

have done. They have committed rape, criminal intimidation, attempt to 

murder, provoking suicide, committing crime under Pornography Control Act, 

and extortion. The victim side can seek relief under sec 503, 307,309. But they 

cannot seek relief neither under 375 nor under 376DA (punishment for gang 

rape) because the laws are exclusively made for women.  

 

In the year 2019, a third-grade boy was mistreated by his teacher in Feni, and in 

Rajasthan, a teacher was alleged for the charges of sodomy against his male 

student. In both cases, the families were hesitant to report as males getting 

sexually harassed is not what the society thinks can happen. It is considered that 

rape and sexual offenses are women’s issues and males can never be subject to 

such offenses. The definition of rape in our society has been restricted to 

women alone and also under the Indian judiciary. Is it fair? In my opinion, it is 

infringing Article 15(1) of the Indian Constitution. Laws shall be gender-neutral. 

They shall help to deliver justice to everyone.  

 

Then why only one part of the society is getting to take advantage of the rape 

laws alone. According to Article 15 (1) of the Constitution of India, 1950, which 

states that the “state shall not discriminate against any citizen on grounds only 

of religion, race, caste, sex, place of birth or any of them”4. This article clearly 

states that there shall not be any discrimination between the citizens of India 

based on sex then why are the rape provisions being only subjected to females. 

These anti-rape laws clearly infringe Article 15 of the Indian Constitution. Rape 

provisions shall be made gender-neutral. They shall apply to every citizen of the 

country. Every citizen shall have this authority to seek justice under section 375 

in case he/she has been subjected to rape.  

 

																																																								
3 https://www.thedailystar.net/opinion/perspective/news/rape-males-its-all-about-patriarchy-1791991 (Visited on 
August 29,2019)  
4 Article 15 of the Constitution of India, 1950 
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Article14 of the Indian Constitution states “equality before law”. Article 14 

states that "The State shall not deny to any person equality before the law or the 

equal protection of the laws within the territory of India." Are these anti-rape 

laws in contrast with the Article 14? No, they are not. Anti-rape laws have been 

made for women only. It is straight away infringing Article 14.  

 

Thus, these anti-rape laws shall be reconsidered and shall be made gender-

neutral. They shall help everyone to seek justice in case their fundamental rights 

have been infringed. The laws shall not be subjected to female victims alone but 

also be applicable for male victims as well. Also, the patriarchal thinking of the 

people that males are strong and they cannot victimize such offenses shall be 

changed. A hope will arise in case rape provisions are made gender-neutral and 

male victims coming forward and reporting the crime they have been subjected 

to as many such victims are still unknown because they have failed to report 

such crime under peer pressure. Female rape is underreported and male rapes 

are rarely reported. 

 

CHAPTER TWO 

 

SECTION 375: POSSIBILITY OF ABUSE OF LAW AND POWER 

 

Law is considered ideal. It’s always believed that it typically delivers justice. But 

is that true? Does law customarily serve justice? No, it doesn’t. Law can be easily 

manipulated. Law is considered ideal. It’s always believed that it typically 

delivers justice. But is that true? Does law customarily serve justice? No, it 

doesn’t. Law can be easily manipulated. Several fake cases are registered every 

day because of revenge, fraud, blackmailing, etc. and with this, the number of 

fake rape cases alleged by women seeking revenge is also rising tremendously.  

 

Section 375 revolves around females alone. It may be seen that it's gender-biased 

as there are no provisions for male rape victims under anti-rape laws. This 

section has given most of the importance to females that they had started 

misusing their power. The toll of abuse of power is increasing day by day as 
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several false cases under the name of rape are being reportable by females in 

lieu of anger or revenge. Pre-marital sex is increasing day by day. The tolls of 

false rape cases square measure increasing a bit like the tolls for rape cases square 

measure increasing thanks to that verity rape cases don't seem to be given 

attention on time. 

 

 “When a relationship ends, women who have had consensual sex make false 

accusations of rape under a promise of marriage out of vengefulness, to hurt 

the man. Or they do it to extort money out of him, promising to withdraw the 

charge if he gives them what they want,” says lawyer Vinay Sharma.”5  

 

“In many cases false accusations of rape are the result of parents covering up 

their daughter's shame about having sex prior to marriage”, 

says, Rukmini Shrinivasan, who worked for the Hindu newspaper, stumbled 

upon her finding, after discerning a consistent pattern in the charge 

sheets, she examined, time and again, it was the same story: the victim had been 

picked up in a moving car, given a drink laced with sedatives to render her 

unconscious and raped.  

 

Numerous women used this phrase to a large extent, as this phrase could mean 

that the consent was not given. A similar story is used in many cases where only 

the name, place, and timings were different but rest everything was the same. 

Rukmini Shrinivasan dug deep into the matter. She looked into the matters 

which were fully trailed in the court and compared the initial complaint reports 

with the things happened in the court. After analysing around 460 cases, she 

came up with the following data: 

																																																								
5 https://www.theguardian.com/global-development/2019/feb/11/spare-innocent-men-anguish-india-ruling-aims-
to-end-false-claims (Visited on February 19,2019) 
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6 

 

The overhead figure shows the percentage indicating the number of rape cases  

under different heads. It was shocking to see that the highest percentage rape 

cases were under consensual sex which was later termed as rape. Advocate 

Tanveer Ahmed Mir says, “Out of 10 cases heard in an FTC every day merely 

two are of genuine rape.”7 

 

In R vs Linekar8, it was held that if a woman were willing to have sexual 

intercourse for monetary consideration, the fact that the consideration was 

found to be fictitious would not vitiate the consent. Since prosecutrix had 

consented  for sexual connection, the accused persons are not liable for rape. It 

would amount only to breach of contract. 

 

Around 45% of the alleged rape accusations turn out to be true and the rest are 

found to be made just to seek revenge or covering shame or to extort money. 

Several cases were filed under breach of promise to marry. Families play a very 

huge role behind such false allegations. The false allegations are made so that 

the male gets scared and marries her as she has lost her virginity and because of 

which nobody would marry her. Men's rights groups and some lawyers believe 

the seriousness of rape is trivialized by those false allegations of rape by women 

who have been in consensual relations. How can judges determine a man’s 

																																																								
6 https://www.bbc.com/news/magazine-38796457 (Visited on February 8, 2017) 
7 https://www.shethepeople.tv/home-top-video/case-false-rape-cases-india (Visited on August 14,2018) 
8 (1995) 3 All ER 69 
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sincerity or falsity in talking of marriage in case if he changes his mind? More 

troublesome is that the idea behind a man having sex constitutes rape in case if 

he denies marrying her later is not a crime in the penal code. It has evolved on 

a case-by-case basis because judges have chosen to interpret the notion of 

"consent" in this manner. As a consequence, men can be charged with rape if 

they falsely obtain consent for sex by promising to marry a woman and then 

changing their mind.  

 

In State vs Mr. Yogesh Gupta & Anr, it was seen that the woman has filed 

the case just to extort money from the victor. “The 44-year old was accused of 

driving a woman her to an empty fourth floor apartment and raping her.” 9 He 

had evidences supporting him to be innocent but he rather found himself 

trapped in a system that seemed to care little about the evidence and a lot about 

branding him a criminal. Everyone started behaving like he is the perpetrator. 

He had to suffer public disgrace for about eight months of being accused of 

rape. Later, the woman confessed that she had falsely accused him and she has 

done all this just to extort money from him.  

 

But after eight months of suffering, does the confession was really helpful? No, 

the damage was already done to the accused. His social status got affected. Even 

if one gets acquitted, that status cannot be regained. You cannot prove your 

innocence to every single person. In a rape case people are quick to judge 

without even knowing whether or not the person is guilty. This is one big 

example of women misusing the power provided to them. 

 

 Women are seen to be mishandling the anti-rape laws. They are using these 

laws as a weapon that was supposed to be made for her protection. Out of all 

the cases filed under rape, only 55% are genuine, rest are either filed to seek 

revenge or to take financial advantage from the person. These false cases are 

withdrawn before they reach courts without stating a valid reason for the 

withdrawal. This creates confusion of whether the cases were false or the 

																																																								
9 https://www.bbc.com/news/magazine-38796457  (Visited on February 8, 2017) 
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evidences were insufficient to build up a strong case. Due to these false cases, 

many genuine cases which needs to be paid attention gets missed out. There are 

still many cases which go unreported.  

 

Another such case was of Jeevan Kishore. He started a sexual relationship with 

a much older woman who was separated from her husband and had two 

children. “She was financially in bad shape. I used to lend her money, pay for 

her rent sometimes, and for medical costs if her relatives back in the village fell 

ill,” says Kishore. Then, he says, she began demanding larger and larger sums 

of money. “She told me if I didn’t give her the money, she would accuse me of 

rape. I was dumbstruck,” he says.10  

 

This is how women are using anti-rape laws as tool for blackmailing innocent 

males. False rape allegations are often encouraged by the fact that the name of 

the victim remains and hidden throughout the trail. On the contrary, the name 

of the accused is everywhere on the headlines. In cases of false accusations, the 

innocent males have to suffer social embarrassment even if they have been 

proved innocent in the court.  The acquitted accused in such cases involving 

disgraceful accusations of rape, which is the most hated crime in the society, too 

are the victims. Their lost honour, dignity and status in the society cannot be 

restored but they can be compensated so that they are able to start life afresh. 

 

Women portraying themselves as victims should be stopped immediately. The 

judicial system must follow some other ways to provide justice to rape victims. 

The system needs to offer some form of relief–either damage or otherwise–

because desperate women resort to the charge of rape, which is wrong, but that's 

because they don't have any other remedies. The law needs to develop a 

different methodology for convicting victims. It’s high time for our legal system 

to change and adapt new measures. The society needs to accept that women are 

not always victims. They too can damage someone’s life.  

 

																																																								
10 https://www.theguardian.com/global-development/2019/feb/11/spare-innocent-men-anguish-india-ruling-aims-
to-end-false-claims (Visited on February 19,2019) 
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The main thing to worry about is that these false allegations of rape after 

consensual sexual relationships dilute the genuine cases thereby manipulating 

the rape cases in India. Due to the increasing number of rape cases being 

reported and more than half of them being fake, it is really very difficult to 

deliver justice to the actual victims who have suffered this heinous crime. 

Women shall need to understand that the anti-rape laws are made for them and 

they shall not misuse the provisions as it damages the whole life of the other 

person. Also, the real rape victims suffer due to their negligence as it is harder 

for them to seek justice.  

 

The women misusing the law need to be dealt with severe punishments. There 

shall be proper provisions made for this abuse of laws. This misuse of laws is as 

heinous as rape is and therefore shall be criminalised under penal code with 

special provisions. This will help in lowering down the number of false rape 

cases as it will create fear in the minds of women reporting false rape cases.  

 

CHAPTER THREE 

 

NEED FOR CRIMINALISING MARITAL RAPES 

 

“I do not think that marital rape should be regarded as an offence in India,, 

because it will create absolute anarchy in families and our country is sustaining 

itself because of family platform which upholds family values”, says former 

Chief  Justice of India, Deepak Mishra.  

 

By this statement we can allegedly make out how the thinking of our society 

restricts us from typically achieving heights. Till date, I had been taught that law 

is above all but is it really true? According to the Indian society, anything which 

causes havoc in the family structure shall not be criminalised. The viewpoint of 

Justice Mishra gave a very bleak picture of marital rapes in our country.   
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“In India, marital rape is not defined in any statute or law”.11 Numerous married 

women in the country have been subjected to sexual violence, as evidenced by 

the results of International Men and Gender Equality Survey in India, which 

reported that 20% of those surveyed admitted to committing sexual violence 

against their partner. The patriarchal nature of Indian society sets it in the minds 

of men that women are expected to comply when their husbands demand sex. 

Men have always assumed superior and they are given special ‘privileges’ include 

the privilege of having sex at their instance and women have to accept. 12 

 

In the judgment on the right to privacy, Justice D.Y. Chandrachud held that in 

India "patriarchal notions are used as a shield to violate women's core 

constitutional rights based on gender and autonomy."  

 

With gender violence often treated as an honour for the family, the victim not 

only suffers physical abuse, but she also has to suffer mental trauma of violating 

her dignity. People often think that if they criminalise marital sex, wives would 

find another weapon to humiliate husband. But fearing the misuse, we cannot 

sit hand on hand and let the wives suffer. Both the things have different 

consequences as, if marital rapes are criminalised it would be used as a weapon 

against husbands and in case it is not criminalised, it would keep on affecting 

the dignity of the women who are suffering from marital rapes. Not 

criminalising marital rapes just because it will affect the marriage and can create 

havoc in the family structure is pointless as law is above all.  

 

In the case of Sreekumar And Anr. vs Pearly Karun13, the wife was subjected 

to sexual intercourse against her will. She was also humiliated and tortured by 

her in-laws on a daily basis and was asked for more dowries. The court ruled 

that the plaintiff could not file rape charges as she was living with him at that 

time and does not fall under the ambit of exception 2 to Section 375 which 

states that “whoever has sexual intercourse with his own wife, who is living 

																																																								
11 https://thewire.in/gender/marital-rape-case-section-375 ( Visited on August 31, 2017) 
12 https://thewire.in/gender/marital-rape-case-section-375 ( Visited on August 31, 2017) 
13 1999 (2) ALT Cri 77, II (1999) DMC 174 
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separately from him under a decree of separation or under any custom or usage 

without her consent shall be punished with imprisonment of either description 

for a term which may extend to two years and shall also be liable to fine”. By 

this it can be made out that someone’s dignity and basic human rights cannot 

be violated if she resides in the same household of the perpetrator. The institute 

of marriage cannot be used as an excuse from escaping criminal consequences. 

In cases where the family and law collide, lawmakers find it hard to make laws 

and ensure justice is delivered. But the state should not deprive the victims of a 

chance to get justice in cases as violative as rape, and should take a tough stance. 

 

In Bishnudayal v. State of Bihar14, where the prosecutrix, a girl of 13 or 14, 

who was sent by her father to accompany the relatives of his elder daughter’s 

husband to look after her elder sister for some time, was forcibly ‘married’ to 

the appellant and had sexual intercourse with her, the accused was held liable 

for rape under section 375 Exception 2. 

 

In India, marital rape represents a huge problem. 1 in 3 men admit that they 

rape their wives and around 1 Indian woman is raped every 3 seconds by her 

husband. It's a shame marital rape not to have been criminalized in this country 

even after so many years. Several petitions are filed to criminalise marital rapes 

and but nothing has changed so far. As I am writing this paper, many women 

are being raped by their husband within their homes and with full liberty which 

is a very harsh truth about our society. “Equality Now's report titled The 

World’s Shame: The Global Rape Epidemic found that India was one of only 

10 out of 82 jurisdictions surveyed that still legalized rape within marriage and 

protected the rapist husband from prosecution.”15 

 

Ensuring the criminalisation of marital rape would make justice more accessible 

to all women, regardless of marital status. Men in India are able to rape their 

wives with impunity and full liberty. As per Section 375, Exception 2, the 

																																																								
14 AIR 1981 SC 39 
15 https://www.equalitynow.org/marital_rape_is_not_a_crime_in_india_it_needs_to_be  (Visited on January 
31,2020) 
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husband has full authority over her wife’s body and her consent is presumed 

immediately after their wedlock. India is one of the thirty-six countries that still 

have not criminalized marital rape.16 

 

Article 14 of the Constitution of India, 1950, states that “the State shall not deny 

to any person equality before the law or the equal protection of the laws within 

the territory of India”. 17 All laws are equal for every citizen. While the 

Constitution ensures equal treatment for all, Indian criminal law discriminates 

against women victims who have been raped by their own husbands. At the 

time the IPC was drafted in the 1860s, a married woman was not considered an 

independent legal entity. Rather, she was considered to be the chattel of her 

husband.18 As a result, she did not possess many of the rights now guaranteed 

to her as an independent legal entity, including the right to file a complaint 

against another under her own identity.  

 

Now the time has changed, women have now been considered as a separate 

entity. They are the equal shareholders of all the laws made in our country. They 

share equal right on the anti-rape provisions. But section 375 Exception 2, 

undoubtedly discriminates married women who are raped by their husband as 

there are no provisions where they can seek justice based upon their marital 

status. Married women are clearly denied their fundamental right given under 

Article 14 and Article 15(1) which states “state shall not discriminate against any 

citizen on grounds only of religion, race, caste, sex, and place of birth or any of 

them.” 19  

 

Personal liberty has been provided to each and every citizens of India by Article 

21 of the Constitution of India, 1950. Article 21 states that “no person shall be 

denied of his life and personal liberty except according to the procedure 

established by law.” 20Marital rapes are straight away infringing this article as 

																																																								
16 Marital Rape in India: 36 countries where marital rape is not a crime, India Today, Mar. 12, 2016. 
17 Article 14 of the Constitution of India, 1950 
18 To Have and to Hold: The Marital Rape Exemption and the Fourteenth Amendment, 99(6) Harv. L. Rev. 1255, 
1256 (1986). 
19 Article 15(1) of the Constitution of India,1950 
20 Article 15 of the Constitution of India, 1950 
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their personal liberty is at the stake of being invaded. In The State of 

Karnataka v. Krishnappa, the Supreme Court held that “sexual violence apart 

from being a dehumanizing act is an unlawful intrusion of the right to privacy 

and sanctity of a female.”21  

 

In the same judgment, it held that non-consensual sexual intercourse amounts 

to physical and sexual violence. Later, in Suchita Srivastava v. Chandigarh 

Administration, the Supreme Court equated the right to make choices related 

to sexual activity with rights to personal liberty, privacy, dignity, and bodily 

integrity under Article 21 of the Constitution.22 Forced sexual intercourse 

infringes the fundamental rights of the person on whom the act is being forced. 

Women also have a right to live their life with dignity. How can a woman 

suffering from marital rape living a life with dignity? It is clearly infringing the 

Article 21.  

 

Article 1923, guarantees the freedom to express or withhold sexual desire in all 

consensual contexts. This fundamental right are not provided to married 

women as their desire is not given any importance. They have to abide by the 

desires and wishes of their husbands. 

 

Therefore it clearly states that Exception 2 to Section 375 of the IPC is an 

infringement of Articles 14, 15(1), 19 and 21 of the Constitution of India, 1950. 

It is time that Indian legal system shall understand the inhumane nature of this 

provision and shall remove it from the penal code by criminalising marital rapes. 

 

CONCLUSION AND SUGGESTIONS 

 

By writing this research paper, I conclude that there are several loopholes in our 

Indian Penal Code which needs to be given attention especially in anti-rape laws. 

These loopholes are clearly inviting injustice to a lot of people. I researched 

																																																								
21 The State of Karnataka v. Krishnappa, (2000) 4 SCC 75 (India). 
22 Suchita Srivastava v. Chandigarh Administration, (2008) 14 SCR 989 (India) 
23 Article 19 of the Constitution of India, 1950 
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about the section 375 and the other the,-rape laws thoroughly and noted various 

drawbacks of this section and suggested measures to take down these 

drawbacks.  

 

The Constitution of India, 1950 has provided every citizen of India with some 

fundamental rights which include Article 14 i.e. ‘equality before law’, Article 

15(1) i.e. ‘prohibition of discrimination on grounds of sex, religion etc.’ and 

Article 21 i.e. ‘protection of life and personal liberty’ The question arises 

whether these anti-rape laws go hand in hand with the fundamental rights 

provided by the Constitution. The answer is a straight ‘NO’. As we have seen 

in the above paper, the Anti-Rape laws have clearly infringed the above talked 

articles completely. The loopholes in the anti-rape laws are so severe that it is 

causing both the abuse of power and the abuse of law. 

 

The very first loophole I would had talked about is how these anti-rape laws are 

gender biased. As we have seen through this research paper that the anti-rape 

laws are subjected to women alone. They do not have anything to do with males 

meaning that there are no provisions under anti-rape laws for males who have 

been subjected to rape. Males can only seek relief under section 377 which also 

not clearly talks about rape. There can be undoubtedly seen that discrimination 

is being done on the basis of sex. Why does males are not provided with same 

anti-rape laws as of females. Due to this discrimination, the number of male 

reporting rape is as low as null and in case if a male gathers guts to report such 

crime, the society won’t let him to as according to the patriarchal thinking of 

the society that males can never be raped. Their cases are usually withdrawn 

without going for investigation.  

 

Another loophole I would have talked about is whether the females are misusing 

the power of law which they have been provided by these anti-rape laws. The 

rape toll in India is increasing rapidly day by day. More than half of the cases 

turn out to be false which was reported either to seek revenge or to extort 

money from the male. In such cases, the males who are innocent are termed as 

perpetrators. Their whole life gets destroyed including their mental peace and 
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their social status because even if they are proved innocent in the court, the 

society will see them as rapist only. It is the sad reality of our society which 

always considers females as victims and males as perpetrators.   

 

The last loophole which I had talked about is that it’s high time to criminalise 

marital rapes. Marital rapes are at peak in today’s era. The most saddening 

loophole is that the husband are raping their wives with full authority without 

any fear and wives cannot even seek relief for this heinous crime which they are 

witnessing almost daily as there are no provisions. Section 375 Exception 2 

clearly says that a husband having sexual intercourse with his wife does not 

amount to rape. This particular clause clearly infringes Article 14, 15(1) and 21 

of the Indian Constitution. This should be stopped immediately as wives are 

not personal property of their husbands. They are separate entities and shall be 

given equal rights which are being given to unmarried women in case they are 

subjected to rape.  

 

Therefore, all the above discussed loopholes are the sad reality of patriarchal 

approach of the society which needs to be changed immediately otherwise they 

may cause a lot of damage in the legal system. 

 

By this paper, I would like to suggest that the Indian Legal System shall 

introduce a new methodology for conviction of these anti-rape laws. There is 

an urgent need for 

 

• Criminalising marital rapes, 

• Introducing rape laws for male victims and  

• Introducing strict laws for women who are misusing their power 

provided by these laws. 

 

The legal system shall reconsider the provisions and shall act according to the 

benefits of the people suffering due to these loopholes. These loopholes shall 

be taken down immediately so that the damage caused could be relieved. 
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