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In the shelf of ‘must read books’ of a law aspirant, The Nature of Judicial Process 

by Benjamin N. Cardozo occupy a seat in the elite group. The Nature of Judicial 

Process is encompassed of four lectures by Cardozo. The work explicates how 

a Judge decides a case. To be more precise, what is that the Judge has in his 

mind when he decides a case, what are the factors that may influence the 

decision of a judge and how does the judge overcome all these bias and give an 

impartial verdict. Cardozo, in these lectures elaborates on the different methods 

such as Historical, Traditional, Sociological and Philosophical which a Judge 

adheres to while deciding a case. In nutshell, Cardozo thus explicates the 

multifaceted functions a Judge performs while sitting in the golden throne of 

Solomon. 

 

Let us commence with the first lecture. It covers the introduction and the 

Method of Philosophy. In the introductory part, Cardozo shoots certain 

questions before stepping into the core of the topic. The nutshell of these 

questions are what is it that he does while deciding a case, what all guidance is 

sought, how much of the same is applied, presence of a precedent, when does 

he chose to decline, and in the absence of a precedent how is a new precedent 

set. The answer to all these questions is the succeeding chapters. By referring to 

Bacon, Cardozo states that every judgment has a generating power and it begets 

in its own image. He adds that the method of common law is inductive and it 

draws generalizations from particulars while rejecting that common law works 

on pre-established truths of universal and inflexible validity i.e. deductive way. 
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A stress on the uniformity element is also evident in Cardozo’s argument. 

Referring Munroe Smith, Cardozo states, every case is a new experiment. In the 

method of Philosophy is also embedded, what we call a constructive trust. It is 

the formula through which conscience of equity finds expression and brings in 

Justice. The case of Beatty v. Cruggenheim Exploration Co. 225 N.Y. 380 is also 

referred to. Further such ways adhering to certain facts to decide a case is also 

described as ‘remedial devices’ by Cardozo. While elaborating on the Rule of 

Analogy or the Method of Philosophy, Cardozo has a feeling that it is the most 

important of all rather he feels that it is often sacrificed to others. Being logical 

is as important as being impartial according to Cardozo. With an illustration, 

that a Defendant against whom there was a verdict expects the same when he 

becomes Plaintiff in another case, Cardozo explicates that any contravention 

would be a violation of one’s rights in the eyes of common man. Adherence to 

precedent should be borne in mind and deviation is also permissible as law aims 

at snatching truth given by induction promises for deduction. 

 

The second lecture is the Methods of History, Tradition and Sociology. Cardozo 

feels that the effect of History is to make the path of logic clear. The events 

which led to the Precedent bestow on it a directive force. He adds that 

development is possible either through investigation or pure reason. The words 

of Maitland are also borrowed to sharpen the importance of this method. 

Giving ‘Law of Property’ as the readiest example, Cardozo clarifies that there 

are certain fields where there can be no progress without history. Philosophy 

also plays its role here. Borrowing the examples and theories of Maitland, 

Holmes and Pound, Cardozo envisages a couple of areas history fostered and 

must tend to shape. If Philosophy and History do not serve to fix the direction 

of a principle, custom may step into the picture. He adds that the creative energy 

of custom is in development of common law. The God’s prayer once made is 

beautifully mentioned by Cardozo which runs, ‘Be it my will that my justice be 

ruled out by my mercy.’ This was an accurate mention by which Cardozo 

conveys that when the demon of formalism tempts the intellect with the lure of 

scientific temper. Bringing Holmes to the picture, Cardozo further conveys that 

Judges are legislators and they fill gaps in law. While stating that statutes cannot 
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be static, Cardozo feels that precedents should be dynamic. Giving examples of 

the cases of Munn v. Illinois, 94 U.S. 113 (1876), Cardozo explains how laws 

and regulations should focus common good. 

 

The next lecture is the Method of Sociology and Judge as a Legislator. This is 

the arbiter between other methods. Cardozo explains that this method weighs 

competing claims, balancing, moderating and harmonizing. Stressing on 

Savigny’s theory, law is indeed a historical growth. While deciding a case, the 

personal and general mind will be inseparably united. Of all factors contributing 

to judicial process, social interest is the most important. It simply means that 

law must be uniform and impartial. It discards anything that savours prejudice 

or arbitrary whims. However, uniformity comes to an end where it becomes 

uniformity of oppression. There should be a balanced adherence to precedent 

and social interest. The knowledge on how to apply this balance is gained by a 

Judge through experience, reflection and life itself. Compared to a Legislator, 

the scope of a Judge is narrow. The Judge legislates only on gaps or fills the 

open spaces. But the law which is the resulting product is no found but made. 

If social needs are not met with, supplying gaps in law is not logical. The 

importance of retrospective effect is also given emphasis. Customs are not law 

unless adopted by Courts according to Austin and Jethro Brown’s idea is that 

‘real law is not found except in the Judgment of a Court’ also finds its space in 

this lecture. The other prominent components of this lecture are the need to 

maintain relation between law and morals, search for social justice and exercise 

of discretion to draw inspiration from consecrated principles. 

 

The fourth and the last lecture is titled ‘Adherence to Precedent. The 

Subconscious element in Judicial Process. Conclusion.’ The validity of a statute, 

overruling precedents and retroactive forced is covered here. Adherence to 

precedent should be the rule and not exception. With regard to overruling 

Cardozo says, when this rule after been duly tested by experience, is found 

inconsistent with the sense of justice or social welfare, there should be less 

hesitation in frank avowal and full abandonment. The accuracy level in a 

judgment determines if a judge is a useful judge or poor judge. Precedent is a 
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creation and not discovery. The ideas of Montesquieu and Marshall also occupy 

prominence here. Subconscious elements cover many factors such as beliefs and 

opinions. Importance of truth, static and dynamic precedent is also spread in 

the lecture. 

 

In the Conclusion, Cardozo states the work of a Judge is enduring and ephermal. 

Good is endured and errors are perished. Every Judge while deciding a case 

does their share which may be later modified corrected or ignored. Then, 

Cardozo concludes the lecture by truly inspiring and motivating words. He 

states as a judge, he has accomplished his part and leaves the rest to the future 

generation who may accept, reject or even ignore the said part. This noble duty 

is a torch. A torch to be carried forward and the same is an everlasting and never 

ending process. 

 

A magical spell is embedded in this work which makes a person read these 

lectures over and over again. In simple, clear and precise terms Cardozo 

impeccably moulds the entire judicial process. It teaches the basic chapters of 

precedential value of a case, factors for accepting or discarding a precedent, 

facets to be scrutinized before deciding a case, etc. For every beginner, these 

lectures elucidate a ‘know-how.’ It is a work worth reading and knowledge worth 

knowing. 

 


