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ABSTRACT 

 

Talking about a few hundred years ago, disputes between foreign investors and States would 

have been settled by what was called euphemistically the diplomatic protection of nationals. The 

ultima ratio of diplomatic protection was the threat of gunboats seizing and then managing the 

custom houses of weaker States until the debts were paid off. Bilateral investment treaty (BIT) is 

an extraordinary accomplishment of this generation, having replaced diplomatic protection as 

primary means of settling disputes. The Chevron v. Ecuador arbitration under the US-Ecuador 

bilateral investment treaty (BIT) is just one piece of a multi-forum saga involving diverse 

stakeholders and with billions of dollars at stake. This paper considers the authority of the 

investment treaty tribunals and their role in issuing provisional measure affecting domestic 

courts, acting as anti-suit injunctions. Particularly, the paper examines the case study of Chevron v 

Ecuador and is strictly constrained to the arbitration proceedings. Lastly, the role of investment 

treaty arbitration in India as well as possible ADR mechanism under the same has been 

discussed. The paper concludes with positive aspects as well as points of skepticism of 

international investment treaty arbitration as well as the analysis of the effects of the case study.  
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INTRODUCTION 

International arbitration has long been seen as the optimal way to address and resolve disputes 

between investors and States, and is to some extent still considered as such today. It depoliticizes 

investment disputes, assures adjudicative neutrality and independence, and was often perceived 

as a swift, cheap, flexible and familiar procedure. Moreover, international arbitration is seen to be 

offering the parties a possibility to exercise a substantial amount of control over the litigation 

procedure. It further assures that awards are enforceable and creates a sense of legitimacy.  

An important source of the disadvantages is the special nature of international investment treaty 

arbitration, involving a sovereign as a defendant and challenging acts and measures taken by a 

sovereign State. The international arbitration procedure also differs from litigation in domestic 

courts in that the dispute is governed by international law and based on the violation of an 

international treaty, where arbitration is the main option made available to investors. Another 

peculiarity is that the nature of the relationship between the investor and the State involves a 

long-term engagement; hence a dispute resolved by international arbitration and resulting in an 

award of damages will generally lead to a severance of this link. 

Jeswald W. Salacuse has outlined three basic situations in which state might invoke interstate 

arbitration. The first would include a difference of opinion between contracting states 

concerning the interpretation of treaty language unconnected to an actual conflict between a 

national of one state and the government of another. The second situation might arise where 

one state believes that the other state has violated the treaty in its treatment of specific investors 

from the first state. The third situation would occur where a state that is an actual or potential 

respondent in an investor-state arbitration over an alleged treaty violation invokes interstate 

arbitration in order to secure an interpretation of the treaty that will favour its position in its 

investor-sate dispute.  
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OPERATION OF BILATERAL TREATY INVESTMENTS  

 

 

Functionally, Bilateral Treat Investments (herein after - “BITs”) are binding covenants 

negotiated between the sovereign states that create legal protection for private third-party 

investors.1 BITs are successful in providing several types of investor securities namely, protection 

from unanticipated social or political developments in the host state that could threaten the 

security or fair treatment of foreign investments2; provide an opportunity to the sovereigns to 

negotiate over the rights and obligations included in each investment treaty, thus, expanding the 

universe of protection beyond the principles of customary international law.3  Lastly, in the 

context of Chevron, BITs offer recourse to binding dispute resolution outside the courts of the 

host state.4 

 

The rapid and vast growth in the number of BITs and their expansive provisions has been 

corollary to the rise of investment treaty arbitration. Since the mid-1990s, the number of claims 

brought against sovereigns under BIT arbitration clauses has increased drastically.  

  

CASE STUDY: CHEVRON v ECUADOR 

 

For a period of twenty years, the Republic of Ecuador and the energy giant Chevron 

Corporation have been locked in a struggle involving a series of lawsuits related to an investment 

and development agreement. The dispute began in the Ecuadorian court system, where it 

languished unresolved for over a decade. It then proceeded to an international arbitration 

tribunal5, whose verdict in Chevron's favor was appealed and sustained at all levels of the Dutch 

judiciary. The dispute made it to the United States Court in an action for confirmation of the 

arbitral award before the District Court for the District of Columbia. The District Court 

confirmed the arbitral award, prompting yet another appeal.  

 

																																																								
1 J. Steven Jarreau, Anatomy of a BIT: The United States-Honduras Bilateral Investment Treaty, 35 U. MIAMI INTER-AM. 
L. REv. 429, 430 (1995)  
2 Jeswald W. Salacuse, The Treatification of International Investment Law, 13 L. & Bus. REv. AM. 155, 156 (2007) 
3  Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law Through 
Inconsistent Decisions, 73 FORDHAM L. REV. 1521, 1529-30 (2005).  
4  Jason Webb Yackee, PactaSunt Servanda and State Promises to Foreign Investors Before Bilateral Investment Treaties 32 
FORDHAM INT'L L.J. 1550, 1554-55 (2009)  
5 Chevron Corp. and Texaco Petroleum Corp. v. The Republic of Ecuador, PCA Case No. 34877, Partial Award on 
the Merits (Mar. 30, 2010), availableathttp://italaw.com/ documents/ChevronTexacoEcuadorPartialAward.PDF  
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The Chevron v. Ecuador arbitration under the US-Ecuador bilateral investment treaty (BIT) is just 

one piece of a multi-forum saga involving diverse stakeholders and with billions of dollars at 

stake. In this arbitration, Chevron and Texaco Petroleum Company (TexPet) are asking the 

tribunal for a broad form of relief that would effectively excuse Chevron from having to pay a 

roughly US$18 billion judgment Ecuadorian courts rendered against the US company in favor of 

Ecuadorian citizens as damages for environmental and other harms arising out of Chevron’s 

affiliates’ oil operations in Ecuador. 

 

Chevron’s pleas to the tribunal are unique in investment-treaty arbitration. What in particular 

sets them apart is that Chevron seeks orders from the tribunal that would directly impact the 

rights of non-parties to the arbitration: the private plaintiffs in the underlying lawsuit against 

Chevron who currently hold a judgment against Chevron. Chevron argues that fraud and legal 

and procedural errors in the conduct of the underlying dispute have left Chevron on the hook to 

the plaintiffs in breach of the BIT. But rather than claiming damages from Ecuador in the form 

of litigation expenses incurred, or indemnification or compensation for amounts paid to the 

Ecuadorian plaintiffs, Chevron is aiming directly at the plaintiffs’ judgment, seeking to use the 

tribunal to strip that award from those non-parties to the BIT arbitration. 

 

Facts of the Case 

  

In 1973, Chevron and Ecuador signed an agreement allowing Chevron to develop Ecuadorian oil 

fields in exchange for providing below-market oil to the Ecuadorian government for domestic 

use. The deal was set to expire in 1992, and the parties were unable to agree to an extension. As 

the expiration date approached, Chevron filed several breach of contract suits against Ecuador. 

In 1995, Chevron and Ecuador signed a settlement agreement conclusively terminating all rights 

and obligations between the parties. The agreement provided for the continuation of the 

pending lawsuits. 

 

In 1993, the United States and Ecuador signed a Bilateral Investment Treaty (“BIT”)—formally 

known as the Treaty Between the Government of the United States of America and the 

Government of the Republic of Ecuador for the Encouragement and Reciprocal Protection of 

Investment—which took effect in 1997. Under this treaty, Ecuador made a standing offer to 

American investors to arbitrate disputes involving investments that existed on or after the 



	
 CORPUS JURIS|5 

treaty's effective date. For purposes of the BIT, the definition of “investment” included “a claim 

to money or a claim to performance having economic value, and associated with an investment.”  

 

International Arbitration Proceedings 

 

§ In December 2006, and again in September 2009, Chevron filed an international arbitration 

claim before the Permanent Court of Arbitration at The Hague, alleging that the Government 

of Ecuador violated an US-Ecuador bilateral investment treaty. Chevron claimed that the 

Government of Ecuador violated international law by unduly influencing the judiciary and 

thereby compromising the judiciary's independence. In March 2010 the arbitration panel ruled 

that Ecuador's government had violated the bilateral investment treaty and international law 

by delaying rulings on the commercial dispute currently pending in Ecuador's courts.  

 

§ The Government of Ecuador and the plaintiffs in the Ecuadorian lawsuit filed a lawsuit in US 

federal court seeking an injunction barring Chevron from proceeding with arbitration under 

the bilateral investment treaty. The parties argued that due process rights in Ecuador would 

be denied should Chevron proceed with its arbitration.  

 

§  In March 2010 the US court ruled that Chevron may pursue international arbitration in this 

case. The plaintiffs and Government of Ecuador have appealed this ruling. In an effort to 

prove its case, Chevron has sued in ten different US federal courts to try and obtain discovery 

documents from various consultants the plaintiffs engaged in the assessment of damages.  

 

§ In February 2011 the international arbitration panel issued an Interim Measures Order in 

favour of Chevron ordering Ecuador to take all measures to suspend enforcement of the 

Ecuadorian judgment.  

 

§ In February 2012 the arbitration panel met to review Ecuador's compliance with the Interim 

Measures Order. In February 2013 the arbitration tribunal ruled that Ecuador had not 

complied with the Interim Measures Order.  

 

§ In March 2015, the arbitration tribunal held that the settlement between Chevron and 

Ecuador did not preclude residents from suing over the pollution in the future. The tribunal 

has yet to consider whether the issuing of the Ecuadorian judgment was in violation of the 
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investment agreement with Texaco.  

 

§ In January 2016, the international arbitration tribunal ruled in favour of Chevron over 

Ecuador being bound by the US-Ecuador investment agreement. Ecuador said it will appeal 

the decision.  

 

§ In June 2016, The US Supreme Court declined to hear Ecuador's challenge to Chevron's 

arbitration award. 

 

§ In July 2016, Ecuador indicated that it had executed the arbitrary decision and paid the $112 

million ($96 million award plus interests) compensation to Chevron. 

 

§ The court affirmed, handing Chevron a significant victory. The main question was whether 

Ecuador was immune from jurisdiction under the FSIA, or whether the FSIA’s arbitration 

exception applied. Chevron had an initial burden of production, which it met by producing 

the BIT, the notice of arbitration, and the award. Ecuador sought to rebut Chevron’s showing 

by arguing that there was no agreement to arbitrate between the parties. Citing the BG v. 

Argentina case, the court reasoned that the BIT was a standing offer by Ecuador to US 

investors to arbitrate investment disputes, which Chevron accepted by initiating the 

arbitration.  

 

Issues before the Learned Tribunal 

 

One of the significant issues in the arbitration was whether Chevron (or Texaco) had made an 

“investment” that brought the treaty into play; but while that question was a question of 

arbitrability, it did not go to the court’s jurisdiction. The judges rejected Ecuador’s conflation of 

“the jurisdictional standard of the FSIA with the standard for review under the New York 

Convention.” But even if it were proper to reach the “investment” question, the court said that it 

would conclude that Chevron had made the necessary showing 

 

Ecuador also challenged the confirmation of the award on the merits under the New York 

Convention, arguing in particular that the award “deals with a difference not contemplated by or 

not falling within the terms of the submission to arbitration” and could not be confirmed under 
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Article V (1)(C). The court rejected this argument, because under the BIT the parties had 

authorized the arbitrators to decide such questions of arbitrability. 

 

On the other hand, Chevron alleged that the "egregious delay" it had experienced in Ecuadorian 

courts amounted to a "denial of justice" under customary international law and, additionally and 

in the alternative, violated protections afforded to Chevron under the BIT. Specifically, Chevron 

argued that Ecuador violated Chevron's substantive rights under the BIT's "fair and equitable 

treatment" and the "effective means" clause. Ecuador objected to the tribunal's jurisdiction, 

arguing that it had never agreed to arbitrate with Chevron. The basis of this objection was 

Ecuador's contention that Chevron's investments in Ecuador had terminated no later than 1995, 

two years prior to the entry into force of the BIT.  

 

The learned tribunal rejected the jurisdictional challenge, finding that Chevron's lawsuits were 

“investments” within the meaning of the BIT, and, after determining that Ecuador had delayed 

disposition of the lawsuits, ultimately decided against Ecuador on the majority of the breach of 

contract claims, awarding Chevron approximately $96 million. Ecuador challenged the award in 

the Dutch court system; the challenge was rejected by the District Court of The Hague, The 

Hague Court of Appeal, and the Dutch Supreme Court. 

 

In August 2011, when the Permanent Court of Arbitration tribunal overseeing the 2006 

arbitration awarded the company the $96 million award after finding in a March 2010 award on 

the merits that Ecuador had breached its BIT with the U.S. by allowing Chevron’s breach of 

contract suit to languish in the Ecuadorean courts.  

 

Enforcement of the Award  

 

Finally, outside of Ecuador, it seems highly questionable that the tribunal’s awards will be able to 

achieve the effect desired by the Chevron – i.e., that it will prevent the Ecuadorian plaintiffs’ 

from enforcing their judgment against Chevron in countries where the company has assets. Most 

importantly, under the BIT and the applicable arbitration rules, the tribunal’s awards are only 

binding on the parties to the investor-state dispute – Ecuador and Chevron, not the Ecuadorian 

plaintiffs.6 Should the Ecuadorian plaintiffs seek to enforce their judgment against Chevron in 

courts outside of Ecuador, the tribunal’s awards should not have mandatory legal force in those 

																																																								
6 e.g., UNCITRAL Arbitration Rules, Art. 32(2); US-Ecuador BIT, Art. VI(6). 
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enforcement actions. Moreover, even assuming that the tribunal had authority to review the 

merits of the underlying judgment and its correctness or legitimacy in the investor-state dispute 

to which the Ecuadorian plaintiffs are not party, the tribunal has not yet done so. Consequently, 

any award issued by the tribunal should have no res judicata impact or legal bearing on the 

enforceability of the underlying judgment. 

 

It is natural for the claimants to seek what they can from the rapidly evolving and relatively 

undisciplined area of investment-treaty law, making creative arguments and broad requests for 

relief. However, it is the tribunals that must play the role of the reasonable gatekeeper, and 

ensure that in their creative development of investment treaty claims, investors are not left 

unbridled to trample through other areas of domestic and international law, such as human 

rights law. 

 

The tribunal slowly ratcheted up the pressure, effectively moving from a loose admonition to a 

loose command to a strict command, to a finding that Ecuador violated that command.  

 

Anti Suit Injunction 

 

An anti suit injunction in the context of investor arbitration is no longer exceptional. But the 

Chevron interim proceedings are highly unusual in their remedial sweep, and in their party 

structure. In terms of remedy, Chevron v. Ecuador may be the first case where the arbitrators are 

preparing to levy damages for the violation of interim measures; and to convert an interim order, 

which is commonly enforceable only in the U.S. courts,7 into an interim award, which is widely 

enforceable under international law.8 

 

As a structural matter, Chevron v. Ecuador differs from the typical interim measures case in that a 

state entity is not a party to the litigation that the tribunal seeks to enjoin. The Chevron interim 

measures do not aim to stop a parallel proceeding, because the party opposite Chevron is not the 

same, and the arbitrators do not question the judges’ jurisdiction. Rather, the object of the 

Chevron anti suit injunction is to preliminarily halt a tangential proceeding that is alleged to be 

unjust, while the arbitrators consider final relief to redress the alleged injustice. These interim 

																																																								
7 Douglas C. Rennie & Peter Sherwin, Interim Relief Under International Arbitration Rules and Guidelines: A Comparative 
Analysis, 20 AM. REV. INT’L ARB. 317, 324-27 (2010)  
8 Chevron Corp. v. Republic of Ecuador, UNCITRAL Arb., PCA Case No. 2009-23, First Interim Award on 
Interim Measures at 1 (Jan. 25, 2012)  



	
 CORPUS JURIS|9 

measures must therefore be grounded in the tribunal’s power to “preserve [a party’s] rights” or 

“conserve the “goods forming the subject matter of the dispute,” rather than in the tribunal’s 

power to protect its own jurisdiction.9 

 

One implication is that the injunction imposes consequences on a private party. This is certainly 

problematic, and forms the basis for one of Ecuador’s objections. Of more central concern to 

this Article, the state’s formal absence from the enjoined litigation makes Chevron v Ecuador the 

purest example of an arbitral attempt to suspend judicial action. In other interim measures cases, 

an order that a Republic take no steps to advance litigation may fall primarily on the executive (in 

its role as a litigant in state court). However, in Chevron, there is no escaping the fact that the 

interim order precluding the Republic from finalizing the judgment fell on its judiciary.  

 

  

																																																								
9 ICSID Arbitration Rules, Art. 39; UNCITRAL Rules, Art. 26(1)  
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EFFECTS OF THE CASE  

 

The Chevron case has had far-reaching effects in the field of investment treaty arbitration 

because subsequent tribunals have been quick to adopt the standard and widen its application. In 

2011, the Tribunal in the matter of White Industries v India allowed an effective means clause to be 

imported into a BIT by application of a most-favoured nation clause. Furthermore, the Tribunal 

agreed that Chevron was the appropriate standard to analyze violations of the effective means 

clause. Post-White, the number of arbitrations alleging violations of an effective means clause has 

increased.  

 

The Chevron award has also created significant diplomatic tension between Ecuador and the 

United States. Ecuador ultimately launched a rare state-to-state arbitration against the United 

States under the learned Permanent Court of Arbitration at The Hague, wherein it argued that 

the two nations were in positive dispute regarding the interpretation of the effective means 

clause in their BIT. Though the attempt proved to be ultimately unsuccessful on jurisdictional 

grounds, the act of instituting state-to-state arbitration illustrates the extent of Ecuador’s 

concern.  

 

Depending upon the circumstances, the threat of initiating arbitration can either favour or 

discourage negotiated settlements of investor-state disputes. On the one hand, faced with the 

hard realities of the costs, slow pace, and unpredictability of arbitration, some parties might 

negotiate a settlement rather than incur additional expenses and delay. On the other hand, 

initiating arbitration may create a psychological barrier to settlement by causing the parties to 

harden their positions and become less flexible in dealing with one another.10 

 

 

  

																																																								
10 Jeswald W. Salacuse, The Law of Investment Treaties 
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POSSIBLE ALTERNATIVE APPROACHES TO TREATY BASED INVESTOR-

STATE DISPUTE SETTLEMENT 

 

An alternative approach to investor-State dispute settlement is a dispute resolution, avoidance or 

prevention mechanism that constitutes an alternative to international investment arbitration. 

There are two main categories to alternative approaches. The first category addresses already 

existing disputes and approaches to their resolution. The use of Alternative forms of Dispute 

Resolution (ADR) mechanisms is common in this context. The second category concerns the 

use of avoidance and prevention policies prior to the occurrence of a dispute, but in anticipation 

of the possibility that a dispute may emerge (at times referred to as preventative ADR).  

 

INVESTMENT TREATY ARBITRATION IN INDIA 

 

The Government of India released the final version of the model Indian Bilateral Investment 

Treaty. This was in expectation to provide greater protection to foreign investors in India, and to 

Indian investors in foreign countries, whilst maintaining a balance between the investors’ right 

and the Government’s obligations.  

 

The Government of India also announced that the Model BIT will be used for the re-negotiation 

of existing BITs and negotiation of future BITs and investment chapters in Comprehensive 

Economic Cooperation Agreements, Comprehensive Economic Partnership Agreements and 

Free Trade Agreements (“FTAs”). 

 

The period after 2010 saw a surge in India’s involvement in ITAs. Towards the end of 2011, 

India received its first adverse award in relation to a BIT in White Industries Australia Limited v 

Republic of India. The tribunal found that India had violated its obligations to the investor 

under the India-Australia BIT. Besides the White Industries award, India has received numerous 

ITA notices from investors under several BITs. Claims by foreign investors against India have 

included challenges to various regulatory measures, such as the cancellation of telecom licenses 

and the imposition of retrospective taxes. Currently there are 17 known pending claims that have 

been brought against India.  
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CONCLUSION 

 

It is still debated whether or not the 1997-Ecuador BIT provisions on procedural due process 

might have a positive or negative impact on the interaction between international investment 

tribunals and domestic courts in the Chevron case. Nevertheless, offering a forum to foreign 

investors in which they can claim a denial of justice has important implications for international 

investment arbitration mechanism and the rule of law.  

 

In the aftermath of case, it is interesting to illustrate the impact that the Chevron case may raise 

in future disputes and the rise to denial of justice will follow from the growth of such arbitration 

and it will raise special concerns that merit serious reflection. 

 

In the end, it may be the tribunal and investors who lose more than Ecuador and the Ecuadorian 

plaintiffs in this anomalous dispute. By broadly asserting its powers and unconvincingly brushing 

aside the rights of non-parties to the arbitration, the tribunal has prompted challenges to the 

authority of its orders in other national courts and tribunals. At a time when skepticism of (if not 

an outright backlash against) investor-state dispute settlement is evident, and states and other 

stakeholders are increasingly concerned that this “system” is not producing any of the benefits it 

was purportedly designed for, such unrestrained conduct by tribunals may catalyze a move away 

from investor-state arbitration. 

 

Lastly, Chevron’s tribunal’s decision to uphold jurisdiction proved the fact that this litigation 

saga continues to ramble on and the debate on international investment treaty arbitration itself 

and its future is still ongoing.  

 


