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ABSTRACT 

 

Arbitration is a product of an agreement between the parties but is also solely dependent upon the 

legal framework of the national arbitration system. In India, arbitration was introduced with an 

objective to minimize the court’s interference in disputes which could be resolved in a more effective and 

expeditious manner. However, the courts, being the first and foremost forum of dispute resolution, still 

hold powers of interference and supervision in mechanisms of Alternate Dispute Resolution. This 

paper focuses of powers of the courts under the Arbitration and Conciliation Act, 1996. It also finds 

its tributaries in court’s assistance to arbitration and court’s intervention into ADR mechanisms 

through Section 89 of the Code of Civil Procedure, 1908. 
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INTRODUCTION 

 

Arbitration is a form of Alternate Dispute Resolution (ADR) and provides for 

effective and expeditious settlement of disputes. Arbitration is governed by the 

Arbitration and Conciliation Act, 1996 in India. In any country, arbitration can be 

effective only if the country has adopted a substantial legal framework to implement 

the national arbitration system. However, this legal framework apprises elements such 

as confusion and raises questions regarding the effectiveness of arbitration. Ideally, 

the relationship between national courts and arbitral tribunals requires being one of 

‘partnership’2.  

 

Here, it is pertinent to note that a partnership can survive only between equals. 

However, resolution of dispute through national courts and through arbitration 

cannot be put under the same umbrella. National courts can exist without arbitral 

tribunals but arbitral tribunals cannot exist without national courts. This is where it is 

important to delineate where the intervention of national courts begins and where it 

ends. The Indian Laws and the precedents decided thereupon lay down certain 

provisions and principles respectively that set out the power of courts in certain 

matters where arbitration is the chosen method of dispute resolution.  

 

This paper is a culmination of the court’s powers and supervision of arbitration as a 

mechanism of ADR. It focuses on the extent of courts’ intervention and discusses 

how the courts have a superiority over the arbitration mechanism and also answers 

the question of whether or not there has been any significant change in minimization 

of the courts’ burden as intended by the Arbitration and Conciliation Act, 1996.  

																																																								
2 Redfern and Hunter on International Arbitration, Alan Redfern et al. Oxford University Press, (5th Ed. 2009) 
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DEFINITION OF ‘JUDICIAL AUTHORITY’ UNDER THE ARBITRATION 

AND CONCILIATION ACT, 1996 

 

Definition of Judicial Authority under Arbitration and Conciliation Act and 

reference to arbitration by judicial authorities under Section 8 of the Act. 

 

The term ‘judicial authority’ has been referred to in several provisions of the said Act 

but this term has not been defined anywhere in the Act. Whereas, the word ‘court’ has 

been defined in Section 2(e) of the said Act and this has led to several controversies 

as to whether the meaning of ‘judicial authority’ and ‘court’ are synonymously used in 

the statute or whether the term ‘judicial authority’ has a wider implication. In SBP and 

Co. v. Patel Engineering Ltd.3, the Supreme Court dealt with this question and 

observed that: 

 

“A judicial authority as such is not defined in the Act. It will certainly include the court as 

defined in Section 2(e) of the Act and would also, in our opinion, include other courts and may 

even include a special tribunal like the consumer forum.” 

 

In the case of Bharat Aluminum Co. v. Kaiser Aluminum Technical Services Inc.4,  

the Supreme Court held that: 

 

“In our opinion, the term judicial authority has been retained especially in view of policy of 

least intervention which cannot be limited only to the courts. This is clearly in recognition of 

the phenomenon that the judicial control of commercial disputes is no longer in the exclusive 

jurisdiction of the courts. There are many statutory bodies, tribunals which would have 

adjudicatory jurisdiction in very complex commercial matters. Section 5 would be equally 

applicable to such bodies.” 

 

Section 5 of the said Act seeks to minimize the intervention of the Court in the 

arbitration process to some extent. It states that “Notwithstanding anything contained in 

any other law for the time being in force, in matters governed by this Part, no judicial authority shall 

																																																								
3 (2005) 8 SCC 618 
4 (2012) 9 SCC 552 
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intervene except where so provided in this Part.” In other words, the supervisory role of the 

judiciary cannot be exercised in matters covered by Section 1 to 43 of the said Act, 

except where specifically provided in Part I of the Act such as: 

 

• Section 8- Making reference in a pending suit 

• Section 9- Passing interim orders  

• Section 11- appointment of arbitrators 

• Section 14(2)- Terminating mandate of arbitrator 

• Section 27- Court assistance in taking evidence 

• Section 34- Setting aside an arbitral award 

• Section 36- Power to enforce arbitral award 

• Section 37- Entertaining appeals against certain orders 

• Section 39(2)- Directing delivery of award 

 

This Section is peculiar to Part I and there is no corresponding provision in Part II of 

the said Act except that Sections 45 and 54 in Part II contain an in-built safety valve 

within which a judicial authority is permitted to play a role5. The applicability of this 

Section is limited to Part I only.6  

 

In Steel Authority of India Ltd. v. Ramakrishna Kulwantrai7, it was held that arbitral 

proceedings cannot be stayed by an order of a civil court via a civil suit once such 

proceedings have commenced. There is a total lack of jurisdiction on the part of the 

courts with regard to arbitration matters.  

 

Even if the civil action initiated before the Judicial Authority is pending, arbitration 

proceedings can still commence concerning the dispute with the same subject matter8.  

 

 

 

																																																								
5 K.V. Satyanarayana, Law of Arbitration and Conciliation in India, 58 (Asia Law House, 1st ed. 2017) 
6 Kotak Mahindra Bank Ltd. v. Deepak Jawaharlal Gupta, 2010 (5) RAJ 305 (Bom) 
7 AIR 1999 Cal 295 
8 Section 8(3) of the said Act 
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An application under Section 8 of the Arbitration and Conciliation Act, 1996 before 

the Judicial Authority requires pre-existence of an arbitration agreement between the 

parties to the dispute for referring the matter to arbitration. This is in contrast to the 

provision under Section 89 of the Civil Procedure Code, 1906 which takes under its 

umbrella, situations where there is no pre-existing agreement and the Court has the 

option of suggesting the parties about the different forms of ADR which can be 

adopted depending upon the facts and circumstances of the dispute and then making 

the reference with the consent of both the parties according to their preference.   

 

Section 8 of the said Act, as applicable to domestic arbitration, is analogous to and 

operates on similar grounds as Section 45 of the New York Convention Awards and 

Section 54 of the Geneva Convention, both concerning arbitrability of foreign awards, 

unless the said arbitration agreement is found to be null and void, inoperative or 

incapable of being performed or enforced.  

 

In Booz Allen and Hamilton Inc. v. SBI Home Finance Ltd. and Ors.9, the Supreme 

Court of India held that where a suit is filed by one of the parties to the arbitration 

agreement against the opposite party and if the defendant(s) files an application under 

Section 8 of the said Act stating that the parties to the dispute should be referred to 

arbitration, the Court, being the judicial authority, will have to decide on the following 

points: 

 

• Whether all the parties to the suit are parties to the arbitration agreement 

• Whether the subject matter of the dispute falls within the jurisdiction of the 

arbitral tribunal 

• Whether the application under Section 8 was filed before the submission of 

the first statement concerning the substance of the dispute 

• Whether the reliefs sought in the suit are those that can be adjudicated and 

granted by the respective arbitral tribunal 

 

																																																								
9 (2011) 5 SCC 532; AIR 2011 SC 2507 
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In S.B.P. and Co. v. Patel Engineering Ltd.10, it was held by the Apex Court that 

where there is an arbitration agreement and if one of the parties to the dispute files a 

suit before the Court, ignoring the agreement and the opposite party files an objection 

regarding the same, the Court has to take the objection into consideration and if it 

finds it sustainable, it is bound to refer the parties to arbitration.   

 

The effective analysis of Section 8 can be done by bifurcation the said provision into 

the following parts: 

 

The action shall not be brought later than the date of submitting the 

defendant’s first statement on the substance of the dispute. 

 

In P. Anand Gajapathi Raju v. P.V.G Raju11, the Supreme Court held that “Sub-

section (1) of Section 8 of the Act creates a right in the person bringing the action to have the dispute 

adjudicated by Court, once the party has submitted his first statement of defence. But if the party, who 

wants the matter to be referred to arbitration applies to the Court after submission of his statement 

and the party who has brought the action does not object, as in the instant case, there is no bar on the 

Court to refer the parties to arbitration. The phrase, “which is the subject of an arbitration agreement” 

does not, in the context, necessarily require that the agreement must be already in existence before the 

action is brought in the Court. The phrase also connotes an arbitration agreement being brought into 

existence while the action is pending” …. “The language of Section 8 is peremptory. It is, therefore, 

obligatory for the Court to refer the parties to arbitration in terms of their arbitration agreement. 

Nothing remains to be decided in the original action or the appeal arising therefrom. There is no 

question of stay of the proceedings till the arbitration proceedings conclude and the award becomes final 

in terms of the provision of the new Act. All the rights, obligations and remedies of the parties would 

now be governed by the new Act including the right to challenge the award. The Court to which the 

party shall have recourse to challenge the award would be the Court as defined in clause (e) of Section 

2 of the new Act and not the Court to which an application under Section 8 of the new Act is made. 

An application before a Court under Section 8 merely brings to the Court’s notice that the subject 

matter of the action before it, is the subject matter of an arbitration agreement.” 

																																																								
10 Supra Note 2 
11 AIR 2000 SC 1886; (2000) 4 SCC 539 
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Action brought in a matter which is the subject matter of the arbitration agreement.  

 

The Court is required to refer the parties to arbitration if the suit initiated involves a 

matter which the parties have agreed to refer to arbitration and which comes within 

the ambit of the said arbitration agreement. However, if the suit initiated involves a 

matter which lies outside the arbitration agreement and also, is between some of the 

parties who are not parties to the arbitration agreement, there arises no question as to 

the application of Article 8 in such a matter. The word “matter” indicates the entire 

subject matter of the suit subject to the arbitration agreement12. 

 

Whether it is possible to bifurcate the subject matter of an action brought under 

Section 8 of the said Act and make part reference to arbitration? 

 

In Sukanya Holdings Pvt. Ltd. v. Jayesh H. Pandya and Anr13, the Supreme Court 

held that –  

 

“The next question which requires consideration is- even if there is no provision for partly 

referring the dispute to arbitration, whether such a course is possible under Section 8 of the 

Act. In our view, it would be difficult to give an interpretation to Section 8 under which 

bifurcation of the cause of action, that is to say the subject matter of the suit or in some cases 

bifurcation of the suit between parties who are parties to the arbitration agreement and others 

is possible. This would be laying down a totally new procedure not contemplated under the Act. 

If bifurcation of the subject matter of the suit was contemplated, the Legislature would have 

used appropriate language to permit such a course. Since there is no indication in the language, 

it follows that the bifurcation of the subject matter of an action brought before a judicial 

authority is not allowed”.    

 

It was held in the case of Raman Agarwal v. Sadhuram Agarwal14 that the splitting of 

subject matter is not permissible for referring the matter to arbitration.  

																																																								
12 Sukanya Holdings Pvt. Ltd. v. Jayesh H. Pandya and Anr., (2003) 5 SCC 531; AIR 2003 SC 2252 
13 Ibid  
14 AIR 2010 Gau 161 
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What constitutes a ‘statement on the substance of the dispute’ under Section 

8(1)? 

 

In Rashtriya Ispat Nigam Ltd. v. Verma Transport Co.15, the Apex Court held that 

the expression “first statement on the substance of the dispute” contained in Section 

8(1) of the Act is different from the expression “written statement”, and refers to a 

submission of the party making the application under Section 8 of the said Act before 

the judicial authority and the point to be determined by the Court is whether the party 

seeking reference to arbitration has waived his right to invoke the arbitration clause.   

 

In Booz Allen and Hamilton Inc. v. SBI Home Finance Ltd. and Ors.16, it was held 

that “Not only filing of the written statement in a suit, but filing of any statement, 

application, affidavit filed by a defendant prior to the filing of the written statement 

will be construed as “submission of a statement on the substance of the dispute”, if 

by filing such statement/application/affidavit, the defendant shows his intention to 

submit himself to the jurisdiction of the Court and waive his right to seek reference 

to arbitration. But filing of a reply by a defendant, to an application for temporary 

injunction/attachment before judgment/appointment of receiver, cannot be 

considered as submission of a statement on the substance of the dispute, as that is 

done to avoid an interim order being made against him”….. “though Section 8 does 

not prescribe any time limit for filing an application under that Section, and only states 

that the application under Section 8 of the Act should be filed before submission of 

the first statement on the substance of the dispute, the scheme of the Arbitration and 

Conciliation Act, 1996 and the provisions of the section clearly indicates that the 

application thereunder should be made at the earliest”.  

 

INTERIM MEASURES TAKEN BY THE COURT 

 

In the contemporary law on International Arbitration, national courts have the power 

to issue provisional measures in connection with a dispute that is subject to arbitration.  

 

																																																								
15 2006 (7) SCC 275; AIR 2006 SC 2800 
16 Supra Note 5 
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In the landmark case of Bhatia International v. Bulk Trading17, the Supreme Court 

dealt with the issue of the courts power to grant interim measures under the 

Arbitration and Conciliation Act. The court held that –  

 

“Under Section 9 a party could apply to the court (a) before, (b) during arbitral proceedings 

or (c) after the making of the arbitral award but before it is enforced in accordance with Section 

36. The words in accordance with Section 36 can only go with the words after the making of 

the arbitral award. It is clear that the words in accordance with Section 36 can have no 

reference to an application made before or during the arbitral proceedings… section 9 does 

suggest that once an award is made, an application for interim measure can only be made if 

the award is a domestic award as defined in Section 2(7) of the said Act. Thus, where the 

legislature wanted to restrict the applicability of Section 9 it has done so specifically. The 

application of a party to a judicial authority for such measures or for the implementation of 

any such measures ordered by an arbitral tribunal shall not be deemed to be an infringement 

or waiver of the arbitration agreement and shall not affect the relevant powers reserved to the 

arbitral tribunal. Any such application and any measures taken by the judicial authority must 

be notified without delay to the secretariat. The secretariat shall inform the arbitral tribunal 

thereof.” 

 

Conditions for granting interim measures have been laid down by the Supreme Court 

in the case of Gujarat Bottling Co. Ltd. v. Coca Cola Company18. Although this case 

primarily dealt with the object of granting interlocutory injunction in the Code of Civil 

Procedure, the rule laid down in this case is relied upon for granting of interim 

measures to protect the plaintiff against: 

 

(a) Injury by violation of his right for which he could not be adequately 

compensated in damages recoverable in the action if the uncertainty were 

resolved in his favor at the trial 

 

																																																								
17 S.A. (2002) 4 SCC 105 
18 1995 (5) SCC 545 
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(b) The need for such protection has, however, to be weighed against the 

corresponding need of the defendant to be protected against injury resulting 

from his having been prevented from exercising his own legal rights for 

which he could not be adequately compensated. The court must weigh one 

need against another and determine where the “balance of convenience lies”. 

 

COURT’S ASSISTANCE TO ARBITRATION MECHANISM 

 

The tribunal may by itself, or any party with the approval of the Tribunal, apply to the 

court for the assistance in taking evidence. The application has to specify the 

particulars as stated in Section 27. 

 

Section 2719: 

(1) The Arbitral Tribunal, or a party with the approval of the Arbitral 

Tribunal, may apply to the court for assistance in taking evidence. 

 

(2) The application shall specify: 

 

(a)The names and addresses of the parties and the arbitrators: 

(b)The general nature of the claim and the relief sought: 

(c)The evidence to be obtained, in particular: 

i. The names and address of any person to be heard as 

witness or expert or expert witness and a statement 

of the subject-matter of the testimony required; 

ii. The description of any document to be produced or 

property to be inspected. 

 

(3) The court may, within its competence and according to its rules on 

taking evidence, execute the request by ordering that the evidence be 

provided directly to the arbitral tribunal. 

 

																																																								
19 Section 27 of Arbitration and Conciliation Act. 
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(4) The court may, within its competence and according to its rules on 

taking evidence, execute the request by ordering that the evidence be 

provided directly to the tribunal. 

 

(5) Persons failing to attend in accordance with such process, or making 

any other default, or refusing to give their evidence or guilty of any 

contempt to the Arbitral Tribunal during the conduct of arbitral 

proceedings, shall be subject to the like disadvantages, penalties and 

punishment by order the court on the representation of the Arbitral 

Tribunal as they could incur for the like offences in the suits tried 

before the Court. 

 

(6) In this section the expression “Processes” includes summons and 

commissions for the examination of witnesses and summonses to 

produce documents. 

 

Under Section 27(1), the Arbitral Tribunal as well as any party with the approval of 

the Arbitral Tribunal can apply to the court for assistance in taking evidence. 

Assistance of the court for taking evidence can be sought as regards any person who 

fails to cooperate with the tribunal, be it a witness or a party to proceedings himself.20 

 

Section 27(2) sets out the particulars that are to be specified in the application to be 

made to the court for assistance in taking evidence. Clause (c) details such particulars, 

namely, the name and address of any party or person to be heard as a witness, or of 

expert witness and a statement of the subject-matter of the testimony required giving 

the description of any document to be produced, or of the property to be inspected. 

The court may order that the evidence be provided directly to the Arbitral Tribunal. 

It will issue to the witnesses the same processes as it issues in the suits before it. The 

process that may be issued include: 

 

i. Summonses for the examination of witnesses, 

																																																								
20 Delta Distilleries Ltd Vs United Spirits Ltd. (2014) 1 SCC 113 
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ii. Commissions for examinations of witnesses, and 

iii. Summonses for production of documents. 

 

Persons who fail to attend as required, or make any other default; or refuse to give 

evidence; are guilty of contempt of court of the Arbitral Tribunal, shall be dealt with 

by the court on the representation of the Arbitral Tribunal in the same way as a person 

who was guilty of like offences in suits before courts. 

 

An order rejecting an application for taking evidence of certain documents was held 

to neither an interim nor a final award/ it was passed in the course of a continuing 

proceedings. It could be challenged only at the time of challenging the final award. 

The court said every order is not an arbitral award.21  

 

Replying upon the provisions of the Act itself, that it to say, the internal aids to 

interpretation, the Patna High Court came to the conclusion that, on a cause shown, 

the Arbitral Tribunal would have full authority and power to recall its order 

terminating the proceedings under Section 25(a).22 The court cited 2 rulings of the 

Supreme Court23 under the Industrial Dispute Act, 1947, to the effect that an Arbitral 

Tribunal must be must be held to have the power of procedural review and the 

authority to recall, on sufficient cause being shown, an order terminating the 

proceedings. In this case it was considered to be a sufficient cause for not laying the 

claim before the Tribunal because of its unacceptability.  

 

A party to an arbitration sought court order requiring the other party to comply with 

pre-emptory order made by the Arbitral Tribunal. The question was what the 

appropriate role of the court was and whether it could review the tribunal’s order. The 

court said that having regard to the general principle, the proper role of the court is 

to support the arbitral process rather than review it. But where a party does not obey 

an arbitral order and the court is convinced that whatever was possible within the 

																																																								
21 Harinarayan G Bajaj vs Sharedeal Financial Consultants (P) Ltd. AIR 2003 Bom 296 
22 Senko Engg Ltd vs State of Bihar AIR 2004 Pat 33 
23 Grindlays Bank Ltd vs Central Government, Industrial Tribunal 1980 Supp SCC 420 
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arbitral process to seek enforcement had been done, the court passed an order passed 

an order for compliance.24   

 

JUDICIAL INTERVENTION AT THE POST AWARD STAGE 

 

Setting aside of arbitral award (Section 34) 

Setting aside an arbitral award means that it is rejected as invalid. A challenge to an 

award is to be made within three months from the date of receipt of the same. The 

courts may, however, condone a delay of maximum 30 days on evidence of sufficient 

cause. Subject to any challenge to an award, the same is final and binding on the parties 

and enforceable as a decree of the Court. 

 

Under Section 34(2) of the said Act, an award may be set aside by the court either on 

the application of the party or (without such application) by the court under certain 

circumstances. The grounds under which a party may apply to the court to set aside 

an award are only those mentioned in Section 34(2) which are: 

 

• Where a party making the application was under some incapacity 

• The arbitration agreement is not valid under the law to which the parties are 

subjected or failing such indication thereon, under the law for the time being 

in force 

• The party making the application was not given proper notice of the 

appointment of arbitrators or of the Arbitral Tribunal or was otherwise unable 

to present his case 

• Arbitral award deals with a dispute not contemplated by the parties or beyond 

the terms of submission 

• Composition of the Arbitral Tribunal was not in accordance with the 

agreement of the parties 

• Subject-matter of dispute is not capable of settlement by arbitration under the 

law for the time being in force 

• The arbitral award is in conflict with the public policy of the country. 

																																																								
24 Emmott vs Michael Wilson & Partners Ltd. 2008 Bus LR 1361 
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• The court can enforce the award only if application for setting aside is 

disallowed or the time for making such prayer is over.  

 

Considerable controversy has been generated as to whether an arbitral award is liable 

to be challenged under Section 34 on merits. In Indu Engineering & Textiles Ltd. v. 

DDA25, the Supreme Court held that the arbitral award, even if erroneous in the 

opinion of the Court, cannot be interfered with on merits. It observed that “An 

arbitrator is a judge appointed by the parties and as such an award passed by him is 

not to be lightly interfered with”.  

 

The Supreme Court in Renu Sagar Power Co. Ltd. v. General Electric Co.26 observed 

that an award could be set side if it is contrary to the public policy of India or the 

interests of India or to justice or morality – but not on the grounds that it is based on 

an error of law or fact. Here, the Court was faced with the issue to determine the 

scope of public policy in relation to proceedings for enforcement of a foreign award 

under the Foreign Awards (Recognition and Enforcement) Act, 1961.  

 

However, in a later Supreme Court of India decision in Oil and Natural Gas 

Corporation v. Saw Pipes27 presented four grounds in totality under which the arbitral 

award can be set aside under the said Act. The Court can set aside an award: 

 

1. For the reasons mentioned in Section 34(2)(a)(i) to (v) 

2. For the reasons stated in Section 28(1)(a) 

3. For the reasons stated in Section 34(2)(b)(ii) on the ground of conflict with 

the public policy of India, i.e., in contrary to fundamental policy of Indian 

law, the interest of India, justice or morality and if it is patently illegal 

4. For the reasons stated in Section 13(5) and 16(6) 

 

Here, the Court added an additional ground of “patent illegality”, thereby considerably 

widening the scope of judicial review on the merits of the decision. The Court 

																																																								
25 (2001) 5 SCC 691 
26 (1994) Supp (1) SCC 644 
27 (2003) 5 SCC 705 
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accepted that the scheme of Section 34 which dealt with setting aside the domestic 

arbitral award and Section 48 which dealt with enforcement of foreign award were not 

identical. The court also accepted that in foreign arbitration, the award would be 

subject to being set aside or suspended by the competent authority under the relevant 

law of that country whereas in domestic arbitration the only recourse is to Section 34. 

 

Enforcement of arbitral award (Section 36) 

 

According to Section 36 of the said Act, it is apparent that an arbitral award becomes 

enforceable as a decree subject to a) the time for filing a petition under Section 34 has 

expired, or (b) if an application under Section 34 has been filed only after the dismissal 

of the petition. Therefore, an effect of an application of a challenge an award and for 

its entire period of pendency of the proceedings renders an arbitral award 

unenforceable. 

 

The Supreme Court has observed in Centrotrade Minerals & Metals Inc. v. 

Hindustan Copper Ltd.28 that by reason of Section 36 of the said Act, a legal friction 

has been created to the effect that on expiry of the period prescribed for setting aside 

an award, as envisaged under Section 34, the award become capable of being executed 

and enforced. 

 

INTERVENTION BY THE COURT INTO ADR MECHANISMS 

THROUGH SECTION 89 OF CODE OF CIVIL PROCEDURE, 1908 

 

Alternate Dispute Resolution (ADR) mechanisms were introduced with the intention 

of providing for an expeditious and effective form of justice to the aggrieved. In the 

case of Hussainara Khatoon & Ors. v. Home Secretary, State of Bihar29, it was held 

that speedy trial is a part of the fundamental right guaranteed under Article 21. From 

this judgment, it can be concurred that the Constitution of India guarantees the 

delivery of justice within a reasonable time as a fundamental right and the very basis 

																																																								
28 (2006) 11 SCC 245 
29 AIR 1979 SC 1369 
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of a fair trial30. Keeping the same in mind, it is pertinent to note that if ADR is 

implemented effectively, it is possible to reduce the burden of the courts, pendency 

of the cases is likely to reduce and a speedy delivery of justice can be achieved31.  

 

Mechanisms under ADR are, in some way or the other, connected to the judicial 

process. This is the reason why court annexed ADR holds paramount importance. 

Section 89 of the Code of Civil Procedure, 1908 paves the way for Court annexed 

ADR in India. As per Section 89 of the Code, the court shall formulate the terms of 

settlement and give tie to the parties for their comments only where: 

 

• The court feels that terms of settlement exist 

• These terms must be acceptable to the parties 

 

Once the court has received the response of the parties, the court may proceed to 

formulate the terms of settlement and refer the parties either to –  

 

i. Arbitration 

ii. Conciliation 

iii. Judicial Settlement including settlement through Lok Adalat 

iv. Mediation 

 

The Section further provides that once the dispute is referred to arbitration and 

conciliation, Arbitration and Conciliation Act shall apply and when the dispute is 

referred to Lok Adalat for settlement, the provisions of Legal Services Authority Act, 

187 shall apply. But if the case is sent to mediation, the court itself shall effectuate 

compromise between the parties and shall follow such procedure as may be prescribed 

by rules framed by the High Court for this purpose.32 

 

																																																								
30 Ibid 
31 Sarvesh Chandra, ADR: Is Conciliation the Best Choice, p. 83; Rao & Sheffield Ed., Alternative Dispute Resolution, Universal 
Publication, 2005; John Lande, Getting the Faith: Why Business Lawyers and Executives Believe in Mediation, 5 Harvard 
Negotiation Law Review 137 (2000) 
32 As directed by the Supreme Court in its decision in Salem Advocates Bar Association v. Union of India (2003) 1 SCC 49 
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The objective of introducing Section 89, as observed by the Supreme Court in Salem 

Advocates Bar Association v. Union of India33 (hereinafter referred to as “Salem Bar-

I”) is –  

 

“It is quite obvious that the reason why Section 89 has been inserted is to try to see that cases, 

which are filed in court need not necessarily be decided by the court itself. Keeping in mind the 

delays and the limited number of judges which are available, it has now become imperative that 

resort should be had to alternative dispute resolution mechanism with a view to bring an end 

to litigation between the parties at an early date.” 

 

This case marked the confluence of the Indian judicial process and ADR mechanisms 

and highlighted that the two systems shall work parallel to each other in order to 

reduce the burden of courts and the pendency of cases. 

 

Referring to these advantages of court annexed ADR mechanism, incorporated under 

Section 89 of the Code, the Supreme Court observed –  

 

“In certain countries of the world, where ADR has been successful to the extent that over 90 

percent of the cases are settled out of court, there is a requirement that the parties to the suit 

must indicate the form of ADR which they would like to resort to during the pendency of the 

trial of the suit… All this means is that the effort has to be made to bring about an amicable 

settlement between the parties but if conciliation or mediation or judicial settlement is not 

possible, despite efforts being made, the case will ultimately go to trial.”34 

 

In the aforementioned case, the Supreme Court of India directed for the constitution 

of an expert committee to formulate the manner in which Section 89 of the Code has 

to be brought into operation. In view of the same, (Draft) Alternative Dispute 

Resolution and Mediation Rules, 200335 were formulated. Part I of these Rules dealt 

with referral to ADR. Rule 2 states that the court shall go for the settlement of dispute 

if after recording the statements of the parties at the first hearing, it appears that the 

																																																								
33 Ibid 
34 Supra 
35 http://lawcommissionofinida.nic.in/alt_dis.pdf 
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issue can be settled through ADR. Once convinced, subject to the acceptance of the 

parties, the court shall then formulate the terms of settlement and direct the parties to 

opt for one of the modes, as specified under clauses (a) to (d) of sub-section (1) of 

Section 89. 

 

The Rules have specified that the court in the exercise of its powers, under Section 

89(1) (a) to (d) shall not refer any dispute to arbitration without the written consent 

of all the parties to the suit.36 It also explained how, under certain circumstances, the 

court is given the power to refer the parties to the ADR methods, even if all the parties 

do not agree.37  

 

The Rules required the court to do some sort of counselling n enabling the parties to 

choose the correct form of ADR method, depending on the nature of the case and 

the relationship between the parties which it thought needs to be preserved.38 It 

further provided that if the ADR method does not succeed and the case is referred 

back to the court, the court shall proceed with the case in accordance with law.39 

 

The Apex Court, in its decision in Salem Advocate Bar Association v. Union of India 

(hereinafter referred to as “Salem Bar-II”)40, directed that all courts should direct parties 

to ADR methods like arbitration, conciliation, judicial settlement or mediation as 

provided in the Draft Civil Procedure Alternative Dispute Resolution and Mediation 

Rules 2003. It further directed all High Courts to frame their own rules in line of the 

draft rules to be applicable in their respective jurisdiction, and the government to 

provide support for infrastructure for expeditious implementation of the Section 1. 

 

Another question that arises with respect to court annexed ADR is whether reference 

to ADR process is mandatory in civil suits under Section 89 of CPC. To resolve the 

conflict, the Supreme Court, in the case of Salem Bar-I41, held that the intention of 

the legislature behind enacting Section 89 is to provide for settlement, wherever it 

																																																								
36 Rule 2(b) Proviso Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
37 Rule 5(f) and (g), Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
38 Rule 4, Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
39 Rule 6, Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
40 2005 (6) SCC 344 
41 2003 (1) SCC 49 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|19 

seems possible, which may be acceptable to the parties. The parties should, in the 

process, be allowed to apply their mind so as to opt for one or the other of the four 

ADR methods mentioned in the provision. In this regard, the observation of the court 

in the case of Salem Bar-II holds paramount importance –  

 

“Some doubt as to a possible conflict has been expressed in view of usage of the word “may” 

in Section 89 when it stipulates that “the court may reformulate the terms of a possible 

settlement and refer the same for” and the use of the word “shall” in Order 0 Rule 1A when 

it states that “the court shall direct the parties to the suit to opt either mode of the settlement 

outside the court as specified in sub-section (1) of Section 89”. The intention of the legislature 

behind enacting Section 89 is that where it appears to the court that there exists and element 

of a settlement which may be acceptable to the parties, they, at the instance of the court, shall 

be made to apply their mind so as to opt for one or the other of the four ADR methods 

mentioned in the section and if the parties do not agree, the court shall refer them to one or the 

other of the said modes.”42 

 

However, with respect to arbitration, the Supreme Court held that the parties need to 

agree for it. The issue of reference to arbitration under Section 89 came before the 

Supreme Court in the case of Jagdish Chander v. Ramesh Chander43 wherein the 

court held that – 

 

“It should not also be overlooked that even though Section 89 mandates courts to refer pending 

suits to any of the several alternative dispute resolution processes mentioned therein, there cannot 

be a reference to arbitration even under Section 89 of CPC, unless there is a mutual consent 

of all parties, for such reference.” 

 

But the question whether the court could still refer the parties to ADR other than 

arbitration when the parties have failed to arrive to agreement relating to such 

reference was still not clear. This issue was finally brought to rest by the Supreme 

																																																								
42 Jagdish Chander v. Ramesh Chander (2007) 5 SCC 719 
43 (2007) 5 SCC 719 
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Court in Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd.44. 

The Supreme Court observed that –  

 

“.. The only practical way of reading Section 89 and Order 1, Rule 1A is that after the 

pleadings are complete and after seeking admission/denials wherever is required, and before 

framing issues, the court will have recourse to Section 89 of the Code. Such recourse requires 

the court to consider and record the nature of the dispute, inform the parties about the five 

options available and take note of their preferences and then refer to them to one of the 

alternative dispute resolution processes…” 

 

 

In the aforementioned case, the Court laid down a concrete summarized to be 

followed by the referral judge while referring the matter to AD under Section 89. The 

aforementioned cases and Rules give a succinct summary of how the court should and 

can intervene in the ADR mechanisms through the process of Court annexed ADR.  

  

																																																								
44 (2010) 8 SCC 24 
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CONCLUSION 

 

Alternative Dispute Resolution mechanisms were introduced in order to reduce the 

burden of the courts and the pendency of cases. With reference to the cases cited in 

the above discussed issues, it is concurred that the State is the supreme in-charge of 

dispensing justice. Therefore, courts should be allowed to intervene wherever and 

whenever it is required. The same has been enabled through implementation of 

sections like Section 89 of the CPC, through various judgments which discuss 

interference of the court and court annexed ADR.  

 

For instance, the Afcons case discusses the standardized procedure that the court has 

to follow in order to frame and determine elements of settlement. This is a method of 

intervention by the court into the ADR mechanism. Although these mechanisms were 

introduced to reduce the burden of the courts, the fact still remains that court 

intervention is very important for the implementation of these mechanisms. It, 

however, is important to note that the introduction of mechanisms like arbitration 

has, to a certain extent, reduced the laborious work undertaken by the courts especially 

after the introduction of the amendment of 2015. 

 

However, ADR mechanisms were introduced in order to complement the functions 

of the Judiciary, with the intention to reduce the huge burden of litigation cases 

pending before the Judiciary. It has been seen in several occasions that the such an 

intention has failed to be brought into effect due to various reasons such as lack of 

awareness amongst the litigants, lack of awareness and training amongst the lawyers 

and the presiding officers. Intervention of the Judiciary in the arbitration proceedings 

can reduce the confidence the clients invest in such mechanism, as well as lead to the 

increase in the burden and duration of dispute resolution. Therefore, it can be 

concluded by stating that judicial intervention is necessary to keep a check on the 

effective working of the ADR process. However, such supervision and intervention 

should be subjected to reasonable restrictions. 
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