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ABSTRACT 

 

Covid-19, a pandemic which has not only hit us biologically but has also disturbed the economy 

of the entire world. Apart from socio economic problems there are certain legal perplexities as 

well which have arisen because of pandemic and lockdown. This paper deals with the effect of 

Covid-19 on the contracts made between the parties which cannot be performed due to the 

outbreak of virus and imposed lockdown. Usually, whenever a scenario emerges where a party 

to the contracts is not able to complete his part of the contract because of some unforeseeable 

circumstances, then in such case the contract can be terminated. This paper aims to find out 

whether Covid-19 is an unforeseeable circumstance and can it be a cause for termination of the 

contract. 
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INTRODUCTION 

 

“COVID-19”, is a pandemic which has set the whole world ablaze. Around 

693224 confirmed cases were reported globally till 30th March out of which 

33106 people died.2 Many countries in the world imposed full lockdown to stop 

the spread of virus. On 24th March 2020 PM Narendra Modi imposed a full 

nationwide lockdown in our country for a period of 21 days after the affected 

cases reached 500.3This lockdown not only restricted the people from stepping 

out of their home4 but also all the transport services like air transport, railways, 

road transport were suspended till the lockdown except for the essential 

commodity which needs to be transported from one place to another like 

medicine and food.5 

 

Apart from socio economic problems which have arisen because of COVID-

19, there are certain legal perplexity and problems which have arisen because of 

this pandemic. Some of such perplexity are as to what would be the impact of 

the contracts made earlier or in certain case at the time of the pandemic, which 

need to be performed during this pandemic situation but due to one reason or 

other one party to the contract is not able to fulfill his part of the contract. 

Whether the non-performance of such contracts would come under the breach 

of contract or the non-performance would be excused based on the doctrine of 

frustration. 

 

According to sec 56 of the Indian contract act “An agreement to do an act 

impossible in itself is void.6 Force majeure clause is a clause which may be 

mentioned in the commercial contract, whereby the parties to the contract 

agrees by the way of this clause at the time of entering into the contract as to 

the legal rights and liability of a person in terms of any situation where it 

																																																								
2WHO, Corona virus disease 2019 (COVID-19) , Situation report-70, 30th March 2020. 
3COVID-19: Lockdown across India, in line with WHO guidance, news.un.org, 
https://news.un.org/en/story/2020/03/1060132 (last visited April 8, 2020). 
4Prime minister office, PM calls for complete lockdown of entire nation for 21 days, Press Information Bureau, 24th 
march, 2020. 
5Annexure to ministry of home affairs order No .40-3/2020-D, 24th march 2020. 
6Indian Contract Act 1872 § 56. 
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becomes quite impossible or illegal for any person to perform the terms of the 

contract. Force majeure is a term used to describe a “superior force”.7When a 

party to a contract is not able to perform his part of the contract because of an 

event or circumstance beyond his control, he may be protected by the force 

majeure clause. Although the term Force majeure is absent in Indian laws but 

its existence can be traced by sec 56 of the Indian Contract Act. Force majeure 

finds its reference in common law by the way of the doctrine of frustration of 

contract. 

 

A Clear Distinction between the Force majeure clause and the Doctrine 

of Frustration. 

 

The doctrine of frustration as mentioned in sec 56 of the Indian contract act 

1852 mentions that any act which was to be performed after the contract is 

made becomes unlawful or impossible to perform, and which the promisor 

could not prevent, then such an act which becomes impossible or unlawful will 

become void.8The main difference between the doctrine of frustration and the 

Force majeure clause is that force majeure clause is agreed upon by the parties 

to the contract beforehand in order to avoid the applicability of the doctrine of 

frustration. But the doctrine of frustration comes into picture once there is no 

force majeure clause and it becomes impossible and illegal to carry out the terms 

of the contract. Sec 56 of Indian Contract Act, allows for the discharge of 

obligation which may be temporary in nature on the grounds that the 

performance has become impossible because of change in circumstances that 

totally dehors the “very foundation” upon which the party agreed upon the 

contract.9 

 

In the case of Syed Khursed Ali v. State of Orissa, AIR 2007 ORI 56,there was 

no force majeure clause mentioned in the contract. Later it became quite 

impossible to perform the contract. The performance of the contract required 

																																																								
7Vandana Jaiswal, Force majeure and Doctrine of Frustration of contract, Legal service India (2014). 
8Id. 
9Ghose v. Mugneeram Bangur & Co.,1954 SCR 310. 
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a certificate, which was not granted by the government as the act had become 

unlawful. It was held that the petitioner would not be liable to pay the damages 

nor his security money would forfeit as the doctrine of frustration as according 

to sec 56 of the Indian contract Act would be applicable.10 

 

The applicability of force majeure and doctrine of frustration requires an event 

that should not be foreseeable and attributable by either of the parties. In case 

the event is one which was foreseeable then it would amount to a breach of 

contract and hence one party would be liable to compensate the other. In the 

case of Industrial Finance Corp. of India Ltd. v. The Cannanore Spinning & 

Weaving Mills Ltd.,(2002) 5 SCC 54, it was held that “It may be noticed here 

that the Statute itself has recognized the doctrine of frustration and 

encompassed within its ambit an exhaustive arena of force majeure under which 

non-performance stands excused by reason of an impediment beyond its 

control which could neither be foreseen at the time of entering into the contract 

nor can the effect of the supervening event could be avoided or overcome.”11 

 

Memorandum released by the government of India, Ministry of Finance and 

Department of expenditure held that a force majeure clause cannot excuse a 

non-performance of the contract by the parties entirely, it only suspends it for 

a duration of the force majeure. It was also said in the report that where there 

is a delay in the performance of the contract during the period of force majeure 

and that delay is more than 90 days then both the parties to the contract are free 

to terminate the contract.12 

 

Force Majeure clause with reference to Indian Contract Act and COVID-

19.  

 

Force majeure provision in a commercial arrangement is an express provision 

of circumstances in which performance under the contract will be excused or 

																																																								
10Ali v.Orissa, AIR 2007 Ori 56. 
11Industrial Finance Corp. of India Ltd. V. Cannanore Spinning & Weaving Mills Ltd.,(2002) 5 SCC 54. 
12Kotluru Narayan Reddy, Force majeureclause, Government of India, Ministry of finance, Department of 
expenditure, 19th Feb 2020. 
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suspended temporarily.13 The basic principle of force majeure clause is that 

upon the occurring of the event which is not under the control of parties such 

that the event is unavoidable and which necessary prevents one of the party 

from carrying out his part of the contract, in that case, party would be excused 

from his contractual obligations.14 When the Force majeure clause is invoked, 

the party affected is expected to perform his part of the contract to such an 

extent which is not prevented by the clause of force majeure. The party to the 

contract claiming force majeure clause is under an obligation to prove that he 

has taken all reasonable means to avoid or mitigate the force majeure event. If 

the period of force majeure is prolonged the parties may be allowed to terminate 

the contract.15 

 

The government has allowed only some activities to operate during the 

lockdown. Medical stores, grocery, and certain other essentials are only 

allowed.16 The scope and extent of the force majeure clause in the event of such 

a pandemic has to be assessed on the “definition of force majeure” under the 

parties’ agreement, as well as on the jurisprudence pertaining to the terms 

‘extraordinary events’ and ‘circumstances beyond the reasonable control and 

expectation of the parties’. 17 It is to be noted that even if the force majeure 

clause is inclusive of the word epidemic and pandemic, the party to the contract 

affected by such interference has to prove the hindrance. 

 

Ministry of Finance clarified and declared that any disruption in the supply chain 

caused by the spread of COVID-19 in China or any other country would be 

covered under the immunity of force majeure clause.18Ministry of new & 

renewal energy also took a great initiative with respect to “solar project 

developers”. The ministry declared that whoever on the account of COVID-19 

																																																								
13 Gobindram v. Shamji Kalidas & Co., AIR 1961 SC 1285. 
14Madhu Sweta & Shivangi Khanna, IMPACT OF COVID-19 ON INDIAN COMMERCIAL CONTRACTS, 
Singhania & Partners LLP, 27th march, 2020. 
15Id. 
16Annexure to ministry of home affairs, order No .40-3/2020-D, 24th march, 2020. 
17Madhu Sweta & Shivangi Khanna, IMPACT OF COVID-19 ON INDIAN COMMERCIAL CONTRACTS, 
Singhania & Partners LLP, 27th march, 2020. 
18Kotluru Narayan Reddy, Force majeure clause, Government of India, Ministry of finance, Department of 
expenditure, 19th Feb 2020. 
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fails to perform his contractual obligation, can get the immunity of force 

majeure clause to avoid any financial penalty.19 

 

Doctrine of frustration with reference to COVID-19. 

 

The Doctrine of frustration as mentioned in sec 56 of the Indian contract act 

says that an agreement to do an impossible act is void. Further, if the contract 

becomes impossible to perform at any later stage after it has been made, then 

also sec 54 would apply and the contract would be held void.20 

 

If there is no force majeure clause mentioned in the contract then the parties to 

the contract would have an option under sec 56 of the Indian Contract Act, to 

terminate the contract if the performance becomes impossible. For example, if 

there is no Force majeure clause and also the epidemic and pandemic situation 

does not find a reference in the terms of the contract then in this situation the 

party who is facing difficulty to perform the contract can get the relief under 

sec 56 of the Indian contract Act. The Supreme Court in several of its judgment 

has pointed out that the doctrine of frustration cannot be availed in the cases in 

which the non-performance of the contract was attributed by the defendant to 

his own decision. The doctrine of frustration is only a special case of the 

discharge of contract by an impossibility of performance arising after the 

contract was made.21 

 

Frustration must not be self-induced. 

 

The frustration of the contract should not be because of the default or 

negligence of the promisor.22 It should not be self-induced i.e. the defendant 

should not self-contribute to the non-performance of the contract. In the case 

of Maritime National Fish Ltd. v. Ocean Trawlers Ltd., 1935 AC 534, it was 

held that the defendant was bound to pay the hire charges to the plaintiff as the 

																																																								
19Ministry of New & Renewable Energy, No. 283/18/2020-GRID SOLAR, 20 march, 2020. 
20Indian Contract Act 1872§ 56. 
21Joseph Constantine Steamship Line, Ltd. v. Imperial Smelting Corp., (1941) 2 ALL E.R. 165.  
22V. Parabrahma Sastri, The Doctrine of Frustration: Its Meaning and Basis, (1967) 1 SCJ 19. 
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defendants had contributed to the non-performance of the contract. This seems 

fair as abuse of sec 56 would also breach the contractual faith existing between 

the parties.23 

 

There may arise three situations for the non-performance of contract. 

 

a. When there was impossibility of performance of contract, unknown to 

the parties, at the time of making of the contract. 

 

In those circumstances the agreement would be void. This is something known 

as ‘pre-contractual frustration’.24 Sec 20 of the Indian contract act also mentions 

that where both the parties to the agreement are under the mistake as to matter 

of fact essential to the agreement, the agreement is void.25 There may arise a 

situation where there may be a lockdown imposed in one of the states where 

the parties to the contract have to export the goods according to the terms of 

the contract. But due to the impossibility of the performance, as there has been 

a lockdown imposed, the contract would be held void. 

 

Sheikh Brothers, Ltd. v. Arnlod Julius Ochsner, (1957) A.C. 13, is a leading case 

in Kenya which was decided under the Indian Contract Act. In this case 

concerned the appellant contracted with the respondent to grant him license to 

manufacture, cut and process sisal grown on the particular estate in Kenya.  

 

In return the respondent agreed to give appellant 50 tons of sisal fiber 

manufactured by him, each month. This agreement was held void under sec. 20 

of the Indian contract Act as the estate owned by the respondent was incapable 

of manufacturing that much amount and was held to be an agreement made 

under the mistake of fact.26 

 

																																																								
23Maritime National Fish Ltd. v. Ocean Trawlers Ltd.,1935 AC 524. 
24Bamford, (1955) 72 S.A.L.J. 16. 
25Indian Contract Act 1872§ 20. 
26Sheikh Brothers, Ltd. v. Ochsner, (1957) A.C. 13. 
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b. When there was impossibility of performance of contract, known to a 

party, at the time of making of the contract. 

 

In a situation where the promisor either knew that the contract was impossible 

or had a reasonable belief that it was impossible to perform, where the promise 

did not know, to be impossible or unlawful, then in such case the promisor 

would have to compensate the promise for the non-performance of the 

promise.27 But in the case where the contract is  prima facie impossible such 

that any reasonable man would believe it to be impossible then the promise 

cannot take the defense that he did not knew that the contract was one which 

was impossible and was one, not known to him. 

 

c. When after the parties have made an agreement and certain 

contingency occurs which prevent the attainment of purpose.  

 

There may arouse a situation where the impossibility arises after the agreement 

has been made. This situation is very much related to the current scenario of 

COVID- 19. There may be infinite no. of commercial agreements agreed 

between the parties, but due to pandemic situation and lockdown in the country, 

the agreement can not be fulfilled. In that case also there are certain items that 

are allowed by the government to be supplied to the general masses because of 

necessity.  

 

Commercial contracts based on these items cannot be held to be protected 

under the doctrine of frustration as it is by no means impossible or illegal to 

perform. For e.g. an agreement between the wholesaler and the retailer to supply 

medicine to the retailer cannot come under sec 56 of the Indian contract Act 

during this time of quarantine, as medical facility comes under ‘necessity’ and is 

allowed by the government to be carried on. If the wholesaler does not supply 

the retailer with the medicine according to the terms of the contract on account 

of COVID-19, such reason would not be good enough to grant protection 

																																																								
27Indian Contract Act 1872§ 56. 
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under sec 56 of the Indian contract Act to the wholesaler. The concept of 

frustration of contract need not be necessarily a complete impossibility. It can 

bear a more extensive meaning than that of impossibility, provided that it 

cannot properly be demanded in the fundamentally different situation which 

has unexpectedly occurred.28 

 

In the earlier times it would have made no difference that the party has 

contemplated the effect of frustrating agreement or not as the result remained 

the same. It made the contract impossible to perform. It is to be noted that now 

only those events which are beyond the contemplation of parties at the time of 

entering into the contract can be protected under sec 56 of the Indian contract 

Act.29 

 

In the case of Satyabrata Ghose v. Mugneeram Bangur&co.,1954 SCR 310, the 

court held that the word impossible used in sec 56 has not been used in the 

sense of physical or literal impossibility. the contract for the performance of the 

act may not be impractical and unless from the point of view of the object and 

purpose, which the party had in view.30 

 

Again, in the landmark judgment of Kesari Chand v. Governer General in 

Council, (1949) Nag. 718, it was held that the doctrine of frustration comes into 

play once it becomes quite impossible for the parties to perform the contract 

on the account of circumstances beyond the control of the parties to the 

contract.31 

 

CONCLUSION 

 

As far as commercial contracts are concerned, during this time where the whole 

country is in complete lockdown, Doctrine of frustration and the force majeure 

clause seeks to protect the interest of the promisor. But this protection is not 

																																																								
28Anson, Principle of Contract, 426.(21st edition). 
29Ghose v. Mugneeram Bangur & Co.,1954 SCR 310. 
30Id. 
31Kesari Chand v. Governer General in Council, (1949) Nag. 718. 
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absolute as there are some exceptions to lockdown. There are some industries 

that are still operating such as telecom, medicine and food. A commercial 

agreement cannot come under the clutches of sec 56 of ICA, where there is no 

impossibility to perform the contract. The contract to supply medicine by the 

manufacturer to the wholesaler cannot be invalidated during the time of 

lockdown on the account of COVID-19, as there is no impossibility to supply, 

as the government has not kept this under lockdown. Moreover, the doctrine 

of frustration does not apply in delay in the     performance of the contract and 

the contract can still be performed.32 

 

The Doctrine of frustration is the second resort while the force majeure clause 

is the first resort of the parties to the contract, clamming impossibility to 

perform the contract. When there is a non-performance of the contract, first it 

would be looked upon, whether there is a force majeure clause present in the 

agreement or not. If the agreement contains the force majeure clause, then the 

parties to the contract would be governed by those clauses only. If no force 

majeure clause is present, then the applicability of sec 56 of the Indian contract 

act would be tested. If sec 56 would be applicable, then the contract would be 

declared to be null and void. 

 

																																																								
32Rishab Soni, Doctrine of Frustration under Indian Contract Act, I pleader, 16th march, 2019. 
 


