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ABSTRACT 

   

These times of a pandemic have been an epiphany on how intertwined distinct worlds could be 

and even the best of machinery and political systems can render ineffective as life is a severely 

dynamic and an invasive concept which can’t be restored by individualism but only cohesion. 

Written down Indian Constitution accounts for everything and everyone, to eliminate pestering 

inequalities Legislative, Judicial and Executive independence and co-dependence have been an 

area of controversy. This article establishes a brief study of Legislative and Judicial symbiotic 

relationship with respect to the Constitution and explains how these organs of the Government 

work in their individual sphere as well as how they adapt to cohesion.  
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INTRODUCTION 

   

Polity is a comprehension of the division of civic work, India confers to 

Constitutional supremacy over the Legislative, Judicial, Executive organs of this 

democratic system. Indian polity is a median between the American political 

system of Judicial supremacy and the British political system of Parliamentary 

supremacy. For the proper functioning of the economy, it’s imperative that all 

the vital works are carried out in cohesion with one another as judicial review is 

essential to propagate an unbiased Legislation, the existence of Legislature is 

necessary for adjudication on Legislation.  

   

JUDICIAL SUPREMACY   

   

The supremacy of Judiciary is a very well-settled principle, originally evolved in 

the United States of America, adopted by many countries including India. 

Indian judiciary is one of the three organs of the government and is the 

custodian of the Constitution, acting as the protector of the Indian realm it 

safeguards the interests of the people at large and protects the rights of each 

citizen. The Indian judiciary mitigates disputes and interprets the express 

provisions of the constitution which vest the power of judicial review to it, it 

has the power to evaluate the constitutionality of the laws which are enacted by 

the legislature or acts of the executive organ under circumstances of misuse of 

unfettered power. Judiciary has time and again established equity through 

judicial review, for instance in the case of I.C. Golaknath and Ors. v. State of 

Punjab and Anrs.3 the independence of Judiciary was upheld as amendments to 

the fundamental rights by the Parliament were not guaranteed under part III of 

the Indian Constitution.  

 

In the case of Keshvananda Bharati v. State of Kerala4  Supreme Court 

introduced the basic structure doctrine to protect the sanctity of the constitution 

and avoid any amendment to the crucial provisions. Similarly, in the case of 

																																																								
3 I.C. Golaknath and Ors. v. State of Punjab and Anrs. 1967 AIR 1643 
4 Keshvananda Bharati v. State of Kerala AIR 1973 SC 1461 
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Minerva Mills v. Union of India5  Supreme Court struck down Article 368 (4)6  

and 368(5)7 as violative of the provisions of the Indian constitution as the Indian 

legislature aimed to remove the judicial review of certain legislative actions. I.R. 

Coelho v. State of Tamil Nadu8  laws placed under the IXth schedule after 24th 

April 1923 are subjected to judicial review and it’ll be under complete blanket 

immunity if it violates the basic structure of the Indian Constitution.  

 

Judicial Activism is necessary to eliminate obsolescence of the rules and 

regulations and bring reformative changes to the society, Selvi v. State of 

Karnataka AIR 2010 SC9 , Supreme Court in this case held lie-detector tests, 

brain-mapping and narco-analysis as unconstitutional because it violated the 

fundamental right against self-incrimination of an accused person guaranteed 

under Article 20(3)10. In the cases of Joseph shine v. Union of India11  (27th 

September 2018) Supreme Court held section 497 of Indian Penal Code 1860 

i.e. Adultery unconstitutional. In Navtej Singh Johar v. Union of India12 

criminalisation of consensual homosexual activity under section 377 of the 

Indian Penal Code was declared unconstitutional by the Supreme Court of 

India, the scrapping down of 99th constitutional amendment act, 2014 and the 

National Judicial Appointment Commission (NJAC) in the case of Supreme 

Court Advocates-on-Record - Association and others v. Union of India13, are 

landmark illustrations judicial review and novel judicial activism.  

 

Freedom of Judiciary holds a greater significance when it comes to optimum 

judicial performance, so it becomes important that the judiciary is free from any 

external influence for instance pressure or fright from the politicians. Judiciary 

is to be enriched with the spirit of independence and impartiality14. This 

																																																								
5 Minerva Mills v. Union of India AIR 1980 SC 1789 
6 India Const. art. 368, CL. 4 
7 India Const. art. 368, CL. 5 
8 I.R. Coelho v. State of Tamil Nadu AIR 2007 SC 861 
9 Selvi v. State of Karnataka AIR 2010 SC 1974 
10 India Const. art. 20, CL. 3 
11 Joseph shine v. Union of India 2018 SC 1676 
12 Navtej Singh Johar v. Union of India AIR 2018 SC 4321 
13 Supreme Court Advocates-on-Record - Association and others v. Union of India AIR 1994 SC 
14 High Court of Judicature of Bombay v Shirish Kumar R Patil, AIR 1997 SC 2631 
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independent characteristic of the judiciary is not limited to the judicial 

independence as an institution but also independence from the organs of the 

government viz. legislature and executive, it demonstrates that judges must be 

independent of coercion in decision making and not influenced by the external 

stimuli of political intercession, political gain, majoritarian oppressive and 

compulsive propaganda, profit aspiration or corrupt governmental vehemence.  

 

In the pyramidical hierarchy of courts, the Supreme Court is the apex body at 

the top orderly followed by the state established High Courts and the 

subordinate courts or the district courts. The provision of judicial review has 

been existent since the genesis of Indian Constitution and the judicial 

abatement, invalidation or alteration of the acts of the Legislative organ if they 

aren’t in coherence with the constitutional provisions. This can be established 

from the series of amendments at the time of the development of the 

Constitution through the time of its enforcement.  

 

The major amendment or replacement of the Right to Property from 

Fundamental Rights to the Legal right by the 44th amendment act, 1976 is 

evidence of the cultural and political influence of the decade. National Legal 

Services Authority v. Union of India15, the declaration of transgenders as a third 

gender by the Supreme Court paved a new way and reestablished the Supremacy 

of Judiciary.  The procedure of appointment of the judges of Supreme Court 

and High Court provided under Indian Constitution under article 12416 and 

21717  respectively was challenged in the case of SP Gupta v. Union of India 

And Ors.18, in this case, the Supreme Court held that the ultimate authority of 

appointment of the judges would rest in the hands of the President.  

 

Supreme Court Advocates on Record Association Vs. Union of India19, this case 

held if there exists any conflict between the opinions of the Chief justice of 

																																																								
15 National Legal Services Authority v. Union of India AIR 2014 SC 1863 
16 India Const. art. 124 
17 India Const. art. 217 
18 SP Gupta v. Union of India And Ors. AIR 1982 SC 149 
19  Supreme court Advocates on Record Association Vs. Union of India (1993) 4 SCC 441. Oct 6. 1993 
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India and the President regarding the appointment of the judges of high courts 

and the Supreme Court, the CJI would supersede the President and this case 

established the Collegium system of the Courts, scope of this collegium was 

later reiterated by its expansion in Re Special Reference Case20. 

 

The doctrine of Prospective Overruling is a piece of legislation which resonates 

the apertures and loopholes in the precedent judicial pronouncements by 

enacting legislations only applicable to future judicial pronouncements. 

Originating in the American judicial system, by the exercise of this doctrine the 

judiciary overrules or sets aside a precedent and specifies that the judgement 

would have only prospective and no retrospective effect. Justice Cardozo lead 

down the doctrine of prospective overruling in the case of Northern Railway v. 

Sunburst Oil and Refining Company21.  

 

In India it was for applied for the first time in case of I.C. Golaknath and Ors. 

vs State of Punjab and Anrs.22, wherein judiciary overruled its previous 

judgements of Shankari Prasad vs. Union of India23, and Sajjan Singh v. State of 

Rajasthan24. This doctrine was restated and various guidelines for the application 

of this doctrine was laid down by the Supreme Court in the case of Somaiya 

Organics India Ltd. v. State of U.P25 and it was held in the case of M.A. Murthy 

v. State of Karnataka26 that Doctrine of Prospective Overruling as a canon of 

interpretation of the constitution.   

 

 

LEGISLATIVE SOVEREIGNTY 

 

																																																								
20 Re Special Reference Case AIR 1999 SC 
21Northern Railway v. Sunburst Oil and Refining Co., 287 U.S. 358 (1932) 
22 I.C. Golaknath and Ors. vs State of Punjab and Anrs. 1967 AIR 1643  
 
 
 
23 Shankari Prasad vs. Union of India, AIR. 1951 SC 458 
24 Sajjan Singh v. State of Rajasthan AIR. 1965 (SC) 845 
25 Somaiya Organics India Ltd. v. State of U.P. 2001 5 SCC 519 
26 M.A. Murthy v. State of Karnataka 1997 (4) SCC 18 
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Legislation has been an omnipotent element throughout history as lives become 

more invasive, harm to the machinery i.e. territorial development is inevitable. 

As a social being, humans can't operate unregulated and rampage because the 

life of one individual is intertwined with another individual and it's an epitome 

of growth and public wellbeing which has subsisted since before the term 

democracy was even coined, in the historical societies the rulers, dynasties, 

courts of the emperors, and impeccable empires all exhibited these 

fundamentals of legislative importance.  

 

A legislature is a voluntary assemblage of a political entity with the authority to 

legislate for a country, state, city, or province. India has a bicameral legislature 

with the existence of two houses of the government, Rajya Sabha and Lok Sabha 

cohabit the union parliament whereas Vidhan Sabha and Vidhan Parishad are 

two elementary houses of the state government. Bicameral Legislation is a prime 

organ of Indian polity enshrined with the task of making, amending, modifying, 

abrogating provisions of the constitution according to the requirements of the 

civilisation. Dictatorships are centrally similar to democracies due to the 

permanence of a legislative body, accountability and authority; democracy is the 

modern-day version of systems that have survived for several centuries and 

various dictatorships in the history of the world with the factor of equality and 

no supremacy or unfettered use of power.  

 

A democracy can aggravate to tyranny when unfettered power is reined with a 

specific group of individuals. Judiciary acts as a pacifier and regulates remote 

misuse of the unfettered political power and discretionary dictation of political 

views, for instance in society the means of production or wealth are not 

supposed to concentrate with a few, it’s imperative that the reins of the future 

of a country are also not in control of only a few. The redundant number of 

amendments mitigate and regress the constitution and are pure proofs of how 

indecisive and the regressed legislature can erode the fundamentals of our 

newfound democracy.  

39th Amendment Act 1975 aimed to place elections of the President, Prime 

minister and the Vice president outside the purview of Indian courts which 
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outlines the misuse of legislative power vested in the parliament and provisions 

of the constitution to the extent of disturbing the authority of one organ of the 

government over the other and the subsequent Indira Gandhi V. Raj Narain 

Case27 where Parliament misused the authority of benefit to the public for their 

selfish fulfilment of an agenda endeavouring no public welfare is evidence to 

the abuse of the discretional power vested with the legislature.  

 

Indian constitution is a more comprehensive example of equitable governing 

rather than the American or the British constitution, the issue remains with the 

Indian polity of the corrupt legislature which prevents the progress of a 

constitution that aims at equality, benefit and concern for all because of lack of 

enforceability and regulation remaining to just the papers, hence judiciary 

becomes necessary paraphernalia for regulating politics in the region of 1.33 

billion citizens. The controversial appointment of Justice A.N Ray in 1973 

superseding 3 senior conferring judges provokes the aforementioned view of 

the need for accountability of, and regulation in the legislature. The legislative 

acts that aim to establish the authority of governments over courts of justice 

impinge upon the constitutionality of such partnerships and the sanctity of the 

constitution itself.  

 

The Indian parliament, unlike the British parliament, is not sovereign and 

provisions laid down by the parliament can and will be reviewed by the courts 

of justice, the Indian legislature's legislative scope of power and authority are 

fettered because of the evolution of the Basic Structure Doctrine in the 

Kesavananda Bharati v. State of Kerala and Anr.28   

 

Even though the union parliamentary discretion supersedes the powers and 

authority vested with the state parliament in specific circumstances and during 

a state of emergency. The union and the state parliament can legislate on matters 

specified to them individually and cohesively according to the 3 distinct lists viz. 

Union list, State list, Concurrent list this specification and unification of spheres 

																																																								
27 Indira Gandhi V. Raj Narain 1975 AIR 865 
28 Keshvananda Bharati v. State of Kerala case AIR 1973 SC 1461 
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of application is ensured by various provisions and two principal doctrines of 

the constitution the Doctrine of Basic Structure, Doctrine of Separation of 

Power enshrined in the constitution of India which states the powers have been 

allocated among three distinct organs of the government viz. Legislature, 

Executive, Judiciary.  

 

One varied principal doctrine not applicable to the Indian polity is The doctrine 

of Parliamentary Sovereignty evolved and embroidered in the British 

constitution establishes that the legislature is the primary source of law as 

hypothesised by Austin and proposed by the Positivist school of jurisprudence, 

the legislature has been vested with the power and authority to legislate on 

specified matters according to the provisions and legislative will where the 

judiciary can interpret but has no option of review and abrogation, it was also 

affirmed by A.V. Dicey. However, if we compare it with the position of the 

Parliament in India, we could see that in India there exists Supremacy of 

Constitution and the Judiciary is empowered to review the acts of parliament.   

  

Judicial review is a reformative practice that safeguards the interest of the public 

and regulates over legislative discretion by establishing courtroom enforceability 

to the laws which are against public order or sanctity of the constitution itself. 

The Parliament has intervened in the judicial domain numerous times even with 

mala fide intent to limit the powers of the judiciary, The Indian parliament 

incorporated the 99th Amendment Act,2014 leading to the establishment of 

National Judicial Appointments Commission (NJAC), replacing the historical 

convention of the Collegium system of courts. However, the Judiciary in the 

case of Supreme Court Advocates-on-Record Association and Ors. v. Union of 

India 2016 5 SSC 129, invalidated the NJAC along with the 99th Amendment 

Act, 2014 as void and unconstitutional reestablishing the conventional 

collegium system for appointment of the judges of the Supreme Court and High 

Courts.  

 

																																																								
29 Supreme Court Advocates-on-Record Association and Ors. v. Union of India 2016 5 SSC 1 
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42nd Amendment Act, 1976 is evident of how unregulated and unfettered 

legislative power can annihilate democracy into a pseudo civilisation where the 

legislature overrides the constitution and curtails another essential paraphernalia 

for the functioning of the democratic society by eliminating judicial review. 

Legislative independence is essential to the growth of the society and has been 

realised by the operative courts and the constitution itself but as the democratic 

Republic of India, we are bound to have equality and accountability of all where 

no institution shall supersede, and intervene the other unless with bona fide 

intent and public order.  

   

CONCLUSION 

   

Legislature and Judiciary, both occupy a significant place in the Indian polity by 

virtue of being complementary and supplementary to each other because the 

Indian constitution provides cohesive powers to both these organs. Therefore, 

on many instances, one will impinge upon the other which is a prerogative of 

co-dependent systems accountable and in cohesion with each other, rallying up 

debates of supremacy and control over the other which should always be studied 

under competitive efficiency, aided and guided by the constitution while both 

these organs work in accordance with the express provisions of the 

Constitution.   

 

There won’t be any hindrances if the machinery of Constitutional Functionaries 

is carried out in an appropriate manner without any conflicts or struggle 

between these three organs of the Government. India has thus adopted the rule 

of law. All these organs abide by the rule of law as well the law of land as these 

organs derive their authority and existence from the Constitution. It's a befitting 

circumstance of coexisting organs as the discretion of supreme power lies in an 

unbiased piece of paper viz. the constitution over which there exists no 

embodiment and no embodiment has existed.  

 


