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ABSTRACT 

 

The Indian film industry, in addition to being known for its extravagant and dramatic 

depiction of events continues to be surrounded by numerous controversies. One of the many 

recent trends that the industry has picked up on is the recreation of commercially successful 

films in different languages, or similar storylines. These remakes, in many cases, are an 

infringement of the copyright of another, as they are made without obtaining the requisite 

permission. As the Indian Copyright law surrounding the aspect of remakes continues to be 

unclear on account of numerous contradictory judgments, the author picks the case of Yash Raj 

Films v. Sri Sai Ganesh Productions and Ors. to study, analyse and understand the position 

of the Indian Courts with respect to copyright in cases of similar films. 
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Plaintiff: Yash Raj Films Private Limited 

Defendant(s): Sri Sai Ganesh Productions & Ors. 

Court: Delhi High Court 

Coram: Hon’ble Mr. Justice Manmohan 

Decided on: 8th July, 2019 

 

INTRODUCTION 

 

“Cinema is more than long strips of celluloid, more than miracles in 

photography, more than song, dance and dialogue and, indeed, more than 

dramatic story, exciting plot, gripping situations and marvellous acting.”3 

 

Time and again much has been said and heard about Bollywood’s infamous 

“remake-culture” surrounding films. As long as such remakes are made after 

obtaining the requisite permission from the owner(s) of the copyright of the 

original cinematographic film, there is no underlying harm. The issue of 

copyright infringement arises only when these remakes are made in bad faith 

without obtaining any permission from the owners of the copyright. This results 

in heavy potential and immediate loss to the makers of the original 

cinematographic film, who have expended sufficient money, labour and 

creativity. In light of the above-mentioned, it becomes pertinent to examine the 

Copyright Law surrounding the copying of films whereby there exist two 

contradictory schools of thought, “physical copy doctrine” and “substantial 

copy doctrine.”4 The decision passed by Hon’ble Justice Manmohan in the 

present case will not only assist the author in identifying, exploring and analysing 

the above-mentioned inconsistencies in the legal standpoint, but it will also help 

gain a clearer picture of the laws surrounding the remake of cinematographic 

films in India. 

  

																																																								
3 Indian Performing Right Society Ltd. v. Eastern Motion Pictures Association, (1977) 2 SCC 820. 
4 Aparthiba Debray, Physical Copy Doctrine versus the “Substantiality” Dictum, KHURANA & KHURANA ADVOCATES 
AND IP ATTORNEYS (Feb. 12, 2020), https://www.khuranaandkhurana.com/2020/02/12/physical-copy-doctrine-
versus-the-substantiality-dictum/. 
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FACTS 

 

Background 

 

The plaintiff, Yash Raj Films (hereinafter referred to as “the Plaintiff”/“YRF”), 

is a renowned production, direction and marketing house, which produced the 

Bollywood film titled “Band Baaja Baaraat” (hereinafter referred to as “the 

Original Film”) which released in India and overseas in 2010. It is pertinent to 

note that all the original copyright subsisting in the film inter alia the storyline, 

script, dialogues, theme, concept, plot, script, music, lyrics, etc. are solely owned 

by the Plaintiff, who also issued a notice communicating the same to the public 

in May 2011.5 

 

Dispute between the parties 

 

The Plaintiff had spent close to Rs. 1 crore in pursuance of the plans to remake 

his film in Tamil and Telugu languages. By the end of 2011, the Plaintiff 

discerned by word of mouth that Sri Sai Ganesh Productions (hereinafter 

referred to as “the Defendant No.1”) intended to make a film similar to the 

Original Film.  This led the Plaintiff to send two cease and desist notices on 31st 

January, 2012 and 4th April, 2012 respectively. However, these notices were met 

with no retort whatsoever. Moreover, after the release of the trailer for the film 

titled “Jabardasth” (hereinafter referred to as “the Impugned Film”), the 

Plaintiff served a third notice on 7th February 2013 requesting Defendant No. 1 

for a copy of the film and the script. However, paying no heed to these notices, 

the movie was released in February, 2013. Further, Defendant No. 1 had also 

sold the rights of the Impugned Film to a Tamil Production House for releasing 

its dubbed version.6  

																																																								
5 A. Mazumder & S.Rana, Case Brief: YRF v. Sri Sai Ganesh Productions, BANANAIP COUNSELS (Oct. 21, 2019) 
https://www.bananaip.com/ip-news-center/case-brief-copyright-infringement/. 
Yash Raj Films Pvt. Ltd. v. Sri Sai Ganesh Productions, 2019 (80) PTC 200 (Del).  
6 The battle of the ‘Jabardasth’ vs ‘Band Baja Baaraat’, SELVAM & SELVAM (Aug. 5, 2019) 
https://selvams.com/blog/the-battle-of-the-jabardasth-vs-band-baja-baaraat-2-2/. 
Yash Raj Films Pvt. Ltd. v. Sri Sai Ganesh Productions, 2019 (80) PTC 200 (Del). 
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Institution of suit 

 

The Plaintiff instituted a suit against the Defendants before the Delhi High 

Court for copyright infringement on the grounds that the Impugned Film was 

the obvious copy of the Original Film in terms of theme, plot, expressions, 

form, inter alia. In light of this, the plaintiff prayed for a permanent injunction 

to restrain Defendants from violating or infringing the copyright of Plaintiff in 

the film in any manner whatsoever. The Defendants contended that the Court 

has no territorial jurisdiction over the suit on account of the Impugned Film 

being made in Hyderabad. In March, 2013, the Delhi High Court granted ex-

parte ad interim injunction against the Defendants.7 

 

ISSUES OF LAW  

 

The Court deals with the following questions of law in this case: 

 

• Whether the territorial jurisdiction of the court arises exclusively where the 

cinematograph film was made which includes, inter alia, direction, shooting, 

post production work. 

• Whether copyright in a cinematographic film vests independently of its 

underlying works. 

• Whether Section 14 of the Copyright Act, 1957 which includes the phrase 

“to make a copy” only limits and restricts its ambit to making physical copy 

of the cinematograph film. 

• Whether the phrase “copy of the film” under Section 14 of the Copyright 

Act, 1957 includes substantial, essential and material resemblance between 

two films. 

 

																																																								
Akshita Saxena, Delhi HC Imposes Permanent Restraint On Screening Of Telugu Remake Of Band Baaja Baaraat 
[Read Judgment], LIVELAW.IN (Jul. 26, 2019) https://www.livelaw.in/news-updates/permanent-restraint-on-
screening-of-telugu-remake-of-band-baaja-baaraat-146693. 
7 Id. 
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JUDGMENT ANALYSIS 

 

Whether the court has jurisdiction 

 

Primarily, on the question of jurisdiction, the Delhi High Court rejected the 

contention of the  Defendants by holding that although, the Impugned Film 

was not written, directed, shot etc. in Delhi, it was released pan India including 

Delhi and therefore, the court had the jurisdiction to adjudicate upon the said 

suit.8 

 

Copyright in a cinematographic film vests independently 

 

Secondly, the court pointed out that there is a basic requisite of originality in a 

cinematographic work. One can derive the same by conjunct reading of Section 

13(1)(b), 13(3)(a) and 2(d) of the Copyright Act, 1957(hereinafter referred to as 

“the Act”). Section 13(1)(b) of the Act enlists cinematograph film as one of the 

classes of work in which copyright subsists. The court held that even though on 

plain and bare reading of this provision, the term “original” has not been 

included in the Act with respect to copyright protection for cinematographic 

films, the requirement of originality can be extracted from other provisions in 

the act.  

 

Section 2(d)(v) of the Act articulates that the producer of a cinematograph film 

is the author of such work and it has been held umpteen times that the 

authorship necessitates originality.9 Section 13(3)(a) of the Act states that the 

copyright shall not be vested in any cinematograph film, if a substantial part of 

such work infringes upon the copyright of any other work. On harmonious 

construction of these provisions, it can be concluded that originality is indeed 

an essential requirement in any cinematograph work. This can only be embodied 

																																																								
8 The battle of the ‘Jabardasth’ vs ‘Band Baja Baaraat’, SELVAM & SELVAM (Aug. 5, 2019) 
https://selvams.com/blog/the-battle-of-the-jabardasth-vs-band-baja-baaraat-2-2/. 
9 Eastern Book Company v. D.B. Modak, (2008) 1 SCC 1. 
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if the film enjoys originality greater than the originality of the various works 

structuring it.  

 

The court reiterated its decision as set out in MRF Limited v. Metro Tyres 

Limited.10 and stated that a cinematographic film must be seen as more than just 

an assortment of the underlying works that it is comprised of and for the same 

reason copyright in a cinematographic will be seen to exist independent of its 

underlying works.11 

 

Therefore, the Plaintiff’s contention that the Impugned film was a clear-cut 

copy of the Original Film and a viewer would undoubtedly have an impression 

that the Impugned Film is a copy of the Original Film, which was accentuated 

by the Plaintiff producing a table presenting 19 examples which displayed the 

substantial similarities including, inter alia, the plot, theme, character sketches, 

was upheld. Consequently, on the basis of the above reasoning, the court held 

that there was no originality in the Impugned Film.12 

 

Interpretation of Section 14(d)(i) of the Act includes substantial, essential 

and material copying 

 

Thirdly, the Delhi High Court pointed out that the term “to make a copy of the 

film” under Section 14(d)(i) of the Act not only encompasses to make a physical 

copy of the film but also includes substantial, essential and material semblances 

inclusive of the plot, themes, ideas, and other intangible aspects of the film. The 

court relied upon R.G Anand v. Delux Film,13 which puts forth the “doctrine 

																																																								
10 MRF Limited v. Metro Tyres Ltd., CS(COMM.)753/2017. 
11 A. Mazumder & S.Rana, Case Brief: YRF v. Sri Sai Ganesh Productions, BANANAIP COUNSELS (Oct. 21, 2019) 
https://www.bananaip.com/ip-news-center/case-brief-copyright-infringement/. 
Anushree Rauta, Guest Post: Sneha Jain: Case Study Analysis Of Delhi High Court’s Recent Decision In Mrf Ltd vs 
Metro Tyres Holding That To ‘Make A Copy’ Of A Film Is Not Merely Making A Physical Copy But Also A 
Substantial Copy, IPRMENTLAW (Jul. 23, 2019) https://iprmentlaw.com/2019/07/13/guest-post-sneha-jain-case-
study-analysis-of-delhi-high-courts-recent-decision-in-mrf-ltd-vs-metro-tyres-holding-that-to-make-a-copy-of-a-film-
is-not-merely-making-a-physi/. 
12 Akshita Saxena, Delhi HC Imposes Permanent Restraint On Screening Of Telugu Remake Of Band Baaja Baaraat 
[Read Judgment], LIVELAW.IN (Jul. 26, 2019) https://www.livelaw.in/news-updates/permanent-restraint-on-
screening-of-telugu-remake-of-band-baaja-baaraat-146693. 
13 R G Anand v. M/s Delux Films And Ors., 1978 AIR 1613. 
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of substantial taking” which helps determine whether one’s work is original or 

a copy of another. This determination is founded upon the comparison of 

“substance, foundation and kernel” of the two cinematographic films from the 

lens of an ordinary observer.14 

 

After taking into consideration the facts, evidence and interpretation of Section 

14, the court concluded that the Impugned film lacked originality and was an 

obvious copy of the Original Film in “substance, material and essence”. In light 

of this infringement of the Plaintiff’s copyright, the Court granted permanent 

injunction to restrain Defendants from further violation or infringement of the 

copyright of Plaintiff in the film in any manner whatsoever. 

 

IMPACT  

 

Doctrine of Substantial Taking v. Doctrine of Physical Copy 

 

This judgment negatively impacts the “physical copy doctrine”, which 

enunciates that Section 14(1)(d) of the Act only extends protection to the 

producer from the exact copy of the film obtained by the method of duplication 

and nothing beyond it, not even the work contained within. This doctrine is 

debunked by a broader “doctrine of substantial taking”, which extends beyond 

the carbon copy to the creative authorship that goes into making the 

cinematographic film. The latter theory underlines that a cinematographic work 

is a result of the intellectual creation of the producer, which demands wider 

copyright protection than its underlying works. 15 

 

Bombay High Court and Madras High Court have lent their support to the 

doctrine of physical copy. In Star India Pvt. Ltd. v. Leo Burnett (India) Pvt.,16 

																																																								
14 A. Mazumder & S.Rana, Case Brief: YRF v.Sri Sai Ganesh Productions, BANANAIP COUNSELS (Oct. 21, 2019) 
https://www.bananaip.com/ip-news-center/case-brief-copyright-infringement/. 
15 Venkatesh Films Pvt. Ltd. v. Vipul Amrutlal Shah, 2009 SCC OnLine (Cal.) 2113. 
Aparthiba Debray, Physical Copy Doctrine versus the “Substantiality” Dictum, KHURANA & KHURANA ADVOCATES 
AND IP ATTORNEYS (Feb. 12, 2020), https://www.khuranaandkhurana.com/2020/02/12/physical-copy-doctrine-
versus-the-substantiality-dictum/. 
16 Star India Pvt. Ltd. v. Leo Burnett (India) Pvt., 2003 (2) BomCR 655. 
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by narrowly viewing the bounds of “to make a copy” under Section 14(d)(i) of 

the Act, the court opined that substantial similarity between two films does not 

warrant an action for copyright infringement. Moreover, in Zee Entertainment 

v. Gajendra Singh,17 the Bombay High Court stated that the ambit of Section 

14(d)(i) is only limited to cinematographic work which is obtained by a method 

of duplication through mechanical contrivance.  

 

Therefore, a work shot separately, which has striking similarity or resemblance 

with a prior copyrighted cinematographic film, does not attract an action of 

copyright infringement. The court has made a distinction between the literary, 

artistic or dramatic works and cinematographic film, by stating the latter being 

cinematographic film does not require originality and the other classes of works 

duly require the same for copyright protection. This reasoning is in consonance 

with that of the English court as held in Norowzian v. Arks Limited and 

others.18 

 

As a result, while the present judgment favours the theory of substantial taking, 

it impliedly discredits and contradicts numerous judgments passed by other 

High Courts that uphold the Physical copy doctrine. This difference in thought 

causes non-harmonisation or lack of uniformity of interpretation of law related 

to Section 14(d)(i) of the Act. One may safely state that such a reasoning offered 

by the court is in consonance with Article 14 bis(1) of the Berne Convention 

which states that the producer shall be entitled to the same rights as the author 

of an original work.19 

 

Alternatively, it can be argued that the physical copy doctrine acts as a check to 

protect the performing rights of the artists, writers, etc. who wish to 

perform/recreate a substantial part of a work originally created by them. As this 

recreation will not qualify as a mechanical copy, the artists, writers, etc. would 

																																																								
17 Zee Entertainment Enterprises v. Gajendra Singh & Ors. 2007 (6) BomCR 700. 
18 Norowzian v. Arks Limited and others, 1998 F.S.R. 394. 
19 Aparthiba Debray, Physical Copy Doctrine versus the “Substantiality” Dictum, KHURANA & KHURANA 
ADVOCATES AND IP ATTORNEYS (Feb. 12, 2020), https://www.khuranaandkhurana.com/2020/02/12/physical-
copy-doctrine-versus-the-substantiality-dictum/. 
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not have to obtain permission even after its subsequent incorporation in a 

cinematographic film. This can prevent exploitation of talented artists, writers 

etc. by the powerful class of producers, who have a strong hold over the 

industry. 

 

Delay in awarding Remedies 

 

In the present case, although the Impugned Film was a mere copy of the 

Original Film and it infringed upon the copyright of the plaintiffs, it ended up 

doing considerably well at the box office. This is solely by virtue of the 

benchmark set in the box office by the Original Film. Therefore, it becomes 

imperative to discuss the monetary loss caused to the Plaintiff to the extent of 

the Defendant’s profit earned by the commercial success of the Impugned Film. 

The Plaintiff was granted an ad interim injunction only after 2 months of the 

release of the Impugned Film and a permanent injunction was granted after a 

period of 6 years from the movie’s release in 2013. In such cases that involve 

intellectual property rights, awarding a timely remedy is of utmost importance 

since any form of delay has the potential to cause huge losses to the original 

creator. Therefore, avoidance of delay on the part of the courts is essential.20 

 

CONCLUSION  

 

The Delhi High Court bench presided by Hon’ble Justice Manmohan reiterates 

its stance taken in its earlier decision21 and underlines the substantial taking 

doctrine, yet again. The author however, recommends a middle path by means 

of introducing the “doctrine of Scene a Faire”, which will help decipher between 

elements to be rendered protection and the ones to be not, the latter consisting 

of incidents, characteristics, ideas or such like matters.22  This doctrine helps to 

bring an equilibrium position between freedom of expression and the 

protection from copyright infringement. Albeit, the courts in India have 

																																																								
20 The battle of the ‘Jabardasth’ vs ‘Band Baja Baaraat’, SELVAM & SELVAM (Aug. 5, 2019) 
https://selvams.com/blog/the-battle-of-the-jabardasth-vs-band-baja-baaraat-2-2/. 
21 MRF Limited v. Metro Tyres Limited, CS(COMM.)753/2017. 
22 Alexander v. Haley, 460 F. Supp. 40 (S.D.N.Y. 1978). 
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discussed this doctrine,23 there is rather a need for a concrete legal position in 

this regard.24 In addition to that, one may argue that the director of a film 

expends sufficient mental labour as the producer. Therefore, with regard to this 

line of thought, the author recommends that the director should be put on a 

similar pedestal as the producer, by granting him rights similar to that of the 

producer.25 

 

Thus, to conclude, this discussion brings in question several social and legal 

issues which need to be looked into by the law-makers, in order to streamline 

the law of copyright surrounding films. 

. 

 

 

  

																																																								
23 NRI Film Production Associates v. Twentieth Century Fox Films, ILR 2004 KAR 4530.  
24 Vaibhavi Pandey, India: The Relevance Of Doctrine Of Scène À Faire In Copyright Law, MONDAQ, (Jan. 8, 2015) 
https://www.mondaq.com/india/copyright/365210/the-relevance-of-doctrine-of-scne-faire-in-copyright-law. 
25 Pankhuri Agarwal, Creating More Copyright in Cinema: But What of the Actual Creators?, SCIPYIP (Jul. 29, 2019) 
https://spicyip.com/2019/07/creating-more-copyright-in-cinema-but-what-of-the-actual-creators.html. 
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