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DELIMITING THE PROPRIETARY RIGHTS 

ASSOCIATED WITH PATENTED INVENTIONS: 

WHERE TO DRAW THE LINE? 
-PRATEEK JOINWAL1 

 

ABSTRACT 

 

A Patent is regarded as an intellectual property (IP) which gives its holder the right to prevent 

others from interfering with and/or exploiting the patented invention. Thus, it is the right 

which the holder has against the world in large which includes within its ambit the right to 

exclude others from using, selling or importing the patented product. However, it has often been 

noticed that the proprietary right conferred by such a patent is not absolute and is generally 

restricted in the interest of the public at large. Such a restriction is antithetical to the exclusivity 

granted to the holder of a property.  

 

This paper seeks to enunciate the instances wherein, the proprietary rights conferred by a patent 

are relinquished by the government for the greater public interest, via a practice commonly 

known as ‘compulsory licencing’. Undoubtedly, the enigma engendered around the patentability 

of essential drugs during the current pandemic caused by the outbreak of the 2019-nCoV calls 

for a meticulous analysis of the structural policies in place; so as to ascertain whether the 

aforementioned practice of compulsory licensing stands warranted in law vis-à-vis its departure 

from the facet of exclusivity of proprietary rights.  

  

																																																								
1 Student, 2nd Year, West Bengal National University of Juridical Sciences, Kolkata. 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|2 

INTRODUCTION 

 

In India, transactions and/or transfers effected vis-à-vis both movable and 

immovable properties are statutorily governed by separate legislations such as 

the Sale of Goods Act, 1930 and the Transfer of Property Act, 1882 (‘TPA’) 

respectively. A similar categorization of property is also observed under the 

English Law, where it is denoted as either ‘real’ or ‘personal’. Freehold interests 

in land are included in the former and the TPA, in India, governs the transfer, 

exclusion, ownership et al of such property.  

 

However, should one be restricted to such a narrow spectrum of classification 

of property? The term ‘property’ in itself is very broad and includes anything 

over which a right of ownership may be exercised.2 For, even the Courts have 

interpreted the term to include all the legal rights barring one’s personal rights. 

The application of such a conceptual property theory to Intellectual Property 

(‘IP’) has been a relatively new development in the IP regime.3 A key question 

which arises at this juncture relates to the proprietary rights associated with 

one’s intellectual creation(s) such as inventions, drugs et al. 

 

Even though patented inventions are statutorily governed by the Patents Act, 

1970; the same does not explicitly deal with the proprietary rights which must 

be accorded to the owner of such an invention. This research paper aims to 

elucidate these rights with the aid of case laws and other relevant sources of law. 

The discussion is engendered in Part I, which analogises intellectual property 

rights (‘IPR’) with the commonly known property rights. Part II would address 

some common deviations of IPR from such proprietary rights, which would be 

followed by some policy recommendations in Part III. The discourse would 

culminate with the conclusion, in Part IV of the paper.  

 

 

 

																																																								
2 Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. 347, 349-50 (1967). 
3 Adam Mossoff, Intellectual Property and Property Rights 7 (2011) (‘Mosoff’). 
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I. Juxtaposing Patent Rights with Property Law: Patented Inventions and 

their Qualification as Property. 

 

The rights associated with ‘real property’ have been said to be derived from the 

Lockean theories of natural rights.4 Scholars who disregard the existence of 

classical proprietary rights within the framework of IP argue that natural rights 

theories (such as the ‘Lockean theory’) “played no part” in the development of 

IPR.5 However, in recent times many scholars have justified patent rights under 

Lockean labour-desert theories.6 Additionally, in the U.S. Supreme Court in 

1984 had cited Locke’s Second Treatise to hold that intangible goods/inventions 

of a person’s “labour and innovation” could be deemed as “property”.7 Furthermore, 

scholars have also employed Locke’s labour theory to justify the existence of 

patentee’s ownership rights.8 

 

In addition, the U.S. Supreme Court has already qualified patents as a form of 

‘property’ in several judgments.9 For instance, in re Continental Paper Bag Co.10 

the Court had stated that "patents are property and entitled to the same rights…as other 

property.”11 On similar lines, the right associated with a valid patent has also been 

held to be “as sacred as any right of property”.12 While some cases have held the 

[patent] right as a species of property,13 others have analogized patent 

infringement to a case of ‘trespass’ of land and/or physical property.14 Even Chief 

Justice Marshall had regarded a patented invention as an “inchoate and indefeasible 

property.”15 

																																																								
4 Amie N. Broder, Comparing Apples to APPLs: Importing the Doctrine of Adverse Possession in Real Property to 
Patent Law, 2 NYU J. L. & Liberty 557, 560-62 (2007).   
5 Adam Mossoff, Rethinking the Development of Patents: An Intellectual History, 52 Hastings L.J. 1255, 1256 (2001). 
6 Id., at 7-9. 
7 Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1002-3 (1984). 
8 Wendy J. Gordon, A Property Right in Self-Expression: Equality and Individualism in the Natural Law of Intellectual 
Property, Yale L.J. 1540, 1542 (1993).  
9 Wilson v. Rousseau, 45 U.S. 646, 673-74, 676 (1846). 
10 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 405 (1908). 
11 Id., at 425. 
12 Hayden v. Suffolk Mfg. Co., 11 F. Cas. 900, 901 (No. 6,261) (C.C.D. Mass. 1862) . 
13 Allen v. New York, 1 F. Cas. 506, 508 (1879). 
14 Goodyear Dental Co. v. Van Antwerp, 10 F. Cas. 749, 750 (1876). 
15 Evans v. Jordan, 8 F. Cas. 872, 873 (C.C.D. Va. 1813). 
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A key question which needs to be addressed deals with the extent to which the 

rights associated with patents perform similarly to those associated with tangible 

property. Property rights have been known to provide its owner with the 

incentives to invest, finance and to trade.16 Patents provide incentives to invest 

in the commercialisation and the development of an invention along with 

providing the right to licence the particular invention/technology. Furthermore, 

the law furnishes certain rights to the owner once something under his/her 

possession is designated as a property.17 These include inter alia the right of 

ownership and exclusion. Do owners of patented inventions enjoy these rights 

as well? 

 

a. The Right of Ownership. 

 

The right of possession in ‘real property’ connotes using the property in the way 

it would have been used by “an average owner” in similar circumstances.18 In other 

words, ownership of property is commonly recognised as the existence of direct 

physical control over the property. Similarly, the facet of ownership in the case 

of a patented invention is recognised by the patentee’s right to develop and/or 

market the invention for himself or to licence the same to others, in exchange 

of pre-defined royalties. 

 

A doctrine closely related to the tenet of ownership is that of ‘adverse 

possession’ of property. The doctrine is aimed towards allocating the property 

in contention to its best possible use. The U.S. Supreme Court allowed ‘laches’ 

as a defence to patent infringement based on the aforementioned principle.19 

Additionally, Edmund Kitch had stated that patents served the same function 

as property rights by assuring that valued goods are utilised in utility-maximising 

ways.20 Thus, patent law prevents ‘sleeping owners’ from subjecting the patented 

invention to underuse, similar to the law vis-à-vis real property.21    

																																																								
16 James Bessen & Michael J. Meurer, Of Patents and Property, 31 Boston Univ. School of L. 18 (2008). 
17 Moore v. Regents of the Univ. of Cal., 793 P.2d 479, 509 (Cal. 1990). 
18 Jeffrey Evans Stake, The Uneasy Case for Adverse Possession, 89 Geo. L.J. 2419, 2420 (2001). 
19 Mahn v. Harwood, 112 U.S. 354, 361-62 (1884). 
20 Edmund W. Kitch, The Nature and Function of the Patent System, 20 J.L. Econ. 265 (1977). 
21 Alan Devlin, Indeterminism and the Property-Patent Equation, 28 Yale L. & Pol. Rev. 61, 89 (2009) (‘Devlin’).   
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b. The Right of Exclusion. 

 

In colloquial terms, exclusivity as a proprietary right refers to the absolute 

control over a particular property with a corresponding right to exclude others 

from using and/or trespassing over the property.22 Essentially, it permits the 

owner of a property to resort to injunctive relief in case of an unwarranted 

intrusion over his/her property, irrespective of the damage (if any) caused.23 

The law of property thereby, treats non-permissive invasion of property as 

actionable.24 Moreover, it has also been argued that the ‘essence’ of property 

stands in the “right to exclude others”.25 

 

Hence, a key aspect of holding individual property is the legal right associated 

with it to exclude others from enjoying its benefits.26 Generally, both property 

law as well as IPR have a “nearly absolute”27 exclusivity right associated with 

them.28 Justice Oliver Holmes had adjudged that the right to exclude is 

quintessential to both property and IP rights.29 The primary reason behind 

supplementing the IP regime with such a right of exclusion is to foster “incentives 

to create”. Accordingly, in re Ciprofloxacin, it was held that patents created a “legal 

zone of exclusion.”30 Consequently, a patentee has a right of exclusion similar to 

that of a homeowner to remove trespassers from the latter’s land.31 This 

analogous relationship between them has been widely recognized and 

reaffirmed by numerous judgments adjudging that patents are property.32  

 

 

																																																								
22 Id. 
23 Roger A. Cunningham et al., The Law of Property 414-15 (2nd Ed., 1993). 
24 Id. 
25 Nollan v. California Coastal Comm’n, 107 S. Ct. 3141, 3145 (1987). 
26 Int'l News Serv. v. Associated Press, 248 U.S. 215, 246 (1918). 
27 Mark A. Lemley, Property, Intellectual Property, and Free Riding, 83 Tex. L. Rev. 1031, 1036 (2005). 
28 Devlin, supra note (20). 
29 Oliver W. Holmes, The Common Law 246 (1991). 
30 In re Ciprofloxacin Hydrochloride Antitrust Litig., 544 F.3d 1323, 1336 (Fed. Cir. 2008). 
31 Frank H. Easterbrook, Intellectual Property Is Still Property, 13 Harv. J.L. & Pub. Pol'y 108, 109 (1990) 
(‘Easterbrook’). 
32 Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 730 (2002). 
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II. Compulsory Licenses: A Deviation from the Proprietary Rights Regime 

of IPR? 

 

The aforementioned proprietary rights given to the owner of a property are not 

unfettered since they are often restricted in the interests of the supervening 

public policy. In India, the scope of a patent right is also restricted by §47, §107 

and §100 of the Patents Act, 1970. Furthermore, §83 of the Act imposes an 

obligation on the patentee to make the invention available to the public at a 

‘reasonable’ price. Several commentators have asserted that strong intellectual 

property protections "have a particularly debilitating effect on how lower income countries 

provide their citizens access to life-saving medication".33  

 

The patentability of medicines is a key issue for India where there is already a 

high burden of disease, low coverage, as well as low per capita income.34 Rather 

unsurprisingly, the provision of compulsory licensing has increased access to 

medicine in India, while also incentivizing innovation within the country 

through its 2005 amendment in the IPA.35 The provision of compulsory 

licencing allows the government to commercially exploit the patentee’s 

invention in lieu of some remuneration and/or royalty paid to the patentee. 

While such forceful licencing by the government is aimed at ameliorating the 

larger public policy concerns associated with the particular invention, the 

provision nonetheless, is violative of the proprietary rights associated with the 

invention.  

 

As a corollary, critics have repeatedly decried the provision for inadequately 

compensating the patentee for the loss of his/her exclusivity over the invention. 

(citation TRIPS) On one hand, many developed nations such as the U.S. has 

often opposed the practice of compulsory licencing since it tends to weaken the 

economic value of patents. On the other hand, developing nations have viewed 

																																																								
33 Christina Bucci, Responsible Patent Protections: Preserving Public Health Objectives in the Trans-Pacific 
Partnership Agreement, 26 Pac. McGeorge Global Bus. & Dev. L. J. 213, 214 (2013). 
34 Viren Konde, Recent Developments in Compulsory Licensing of Pharmaceutical Patents in India, 22 J. Comm. 
Biotech. 64, 64-65 (2016). 
35 B. Gandhi, India's Compulsory License Model: Increased Pharmaceutical Access and Innovation Coexist, 33 
Brigham Young Univ. Prelaw Rev. 33, 34 (2019). 
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the provision as imperative in terms of promoting public health.36 The next 

section shall aim to strike a balance between respecting the proprietary right of 

exclusion and the countervailing public interest in increasing the access to 

pioneering inventions. 

 

III. Compulsory Acquisition of Property and Public Interest: Policy 

Recommendations on Striking a Balance. 

 

It has been observed that certain moral predicaments are engendered once a 

patentee resolves to uphold the proprietary rights associated with his/her 

patented medicine.37 Since most patents are arguably centred around garnering 

economic profits, their enforcement within a domestic regime is corroborated 

by overarching exacerbating ramifications on public health.38 The TRIPS 

Agreement was one such attempt to strike a balance between the short-term 

objective of providing access to essential medicines and the long-term objective 

of encouraging and providing incentives to the pharmaceutical industry.39  

 

In any case, there exists a widespread consensus on the notion that for the 

purpose of fostering path-breaking research in the field of life-saving 

pharmaceuticals, diagnostic measures and the like, there needs to be powerful 

incentives in place for encouraging companies to invest in the research leading 

to the aforementioned innovations.40 Essentially, the law of patents is regarded 

as an “exception to the rule against monopolies.”41 The basis of this exception is 

grounded on the fact that the society suffers a loss of unbridled exploitation of 

valuable inventions in order to induce an even greater production of such 

innovations.  

																																																								
36 Grace K. Avedissian, Global Implications of a Potential U.S. Policy Shift Toward Compulsory Licensing, 18 Am. 
U. Int'l L. Rev. 236, 244-47 (2002). 
37 Bashayer Al-Mukhaizeem, Is There a Justification for the Existence of Patent Law in the International 
Pharmaceutical Industry, 7 Legal Issues J. 3 (2019). 
38 Lionel Bently & Brad Sherman, Intellectual Property Law 357 (2014). 
39 Bryan C. Mercurio, TRIPS, Patents, and Access to Life-Saving Drugs in the Developing World, 8 Marq. Intell. Prop. 
L. Rev. 211, 218 (2004). 
40 E.S. Kieff, Property Rights and Property Rules for Commercialising Inventions, 85 Minn. L. Rev. 697, 698-99 
(2001). 
41 Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 816 (1945). 
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At the same time, any framework so proposed must also balance the public 

health concerns in the widespread access to such life-saving innovations. 

Furthermore, it is seen that barring the pharmaceutical industry, only a small 

amount of patented inventions garners substantial revenue. Thus, the other 

school of thought relies on reducing the economic value granted to patents by 

restricting their proprietary rights of exclusion and consequently making them 

more widely available.42 Any attempt towards striking a balance between the two 

disparate schools of thought must thereby, take their policy prerogatives into 

account.  

 

Clearly, the current state of the global drug access gap in the developing 

countries calls for the adoption of a few measures aimed towards bridging the 

same. For instance, the excessive pricing of essential pharmaceuticals needs to 

be curtailed by the national pricing authority constituted under the laws of the 

domestic regime.43 Additionally, reliance must be placed on the adoption of 

TRIPS flexibilities such as parallel importation,44 Article 31(f), governmental use 

et al to strike a balance between the competing interests of enforcing the 

exclusionary rights of patents and ensuring a greater access of pivotal drugs to 

the populace.45 More specifically, this balancing mandates the “juxtaposition in 

human rights instruments of individual rights over intellectual creations against the rights of 

everyone to 'share in scientific advancement and its benefits.”46  

 

CONCLUSION 

 

The aim of this research paper was to bring out some key nuances in the realm 

of property law and analogizing them to patented inventions. While patents 

inherently possess most of the fundamental rights associated with the owner of 

a real property, there are still provisions such as that of compulsory licencing 

																																																								
42 Sean Flynn, Legal Strategies for Expanding Access to Medicines, 17 Emory Int'l L. Rev. 535, 545 (2003). 
43 Raju KD, Compulsory Licensing Provisions to Deal with Access to Patented Medicines in India, 6 NUALS L. J. 8, 
26 (2012). 
44 Id. 
45 Johanna Gibson, Patenting Lives: Life Patents, Culture and Development 65-66 (2008). 
46 Aurora Plomer, The Human Rights Paradox: Intellectual Property Rights and Rights of Access to Science, 35 Hum. 
RTs. Q. 143, 144 (2013). 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|9 

which relinquishes the patentee’s right of exclusivity in his/her invention. Most 

of the valuable inventions are costly to produce and even more difficult to 

maintain. Thus, the presence of unbridled markets would surely 

undercompensate inventors for their labour which over a long period would 

culminate in suboptimal rates of investment in furtherance of pharmaceuticals 

and similar innovations.  

 

Indeed, the Courts should be generally predisposed towards granting injunctive 

relief to the patentees whenever there occurs an infringement of a valid patent. 

For, a patent’s true worth comes from its ability to exclude infringers from 

gaining monetary benefits out of someone else’s creation. Even the society as a 

whole condones the deadweight losses of exclusionary rights in exchange for 

the progress in innovation.47 Moreover, strong private property rights have been 

recognized as a key underlying element of a progressing free market economy.48 

A case in point being the U.S. since its economy thrives on utilising private 

property rights.49  

 

Patents have been seen to promote coordination, innovation and price 

discrimination.50 As a corollary, barring the rarest of rare cases we should treat 

IP and physical property similarly in the eyes of the law vis-à-vis the proprietary 

rights associated with their ownership. While there are ample arguments 

defending the stance of monopolisation as well as abrogation of patent rights, 

it must be noted that the protection guaranteed to an invention must be targeted 

towards the mutual advantage of both the producers as well as those who 

depend on that invention. Although enunciating the exact measures to tackle 

this dichotomy is beyond the scope of this paper, yet, it nevertheless offers 

certain policies which may act as blueprints for nations vis-à-vis implementing 

domestic IP legislations which are compliant with the flexibilities guaranteed 

under the TRIPS Agreement as well as the traditional proprietary regimes that 

guarantee facets of exclusivity and monopolisation.   

																																																								
47 Ted Sichelman, Patents, Prizes, and Property, 30 Harv. J. L. & Tech. 279, (2017). 
48 Richard Posner, Economic Analysis of Law 10 (1972). 
49 Id. 
50 Easterbrook, supra note (30), at 118.  


