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GIG ECONOMY: THE NEED FOR REGULATION 
- KUNAL RAWAT1 

 

ABSTRACT 

 

Over the past couple of decades, the advancement in technology has led to the 

creation of online labour platforms which provides opportunity to people to choose 

whatever form of work they like to do, at any time and work from any place, but such 

flexibility has come with a cost. It has led to an uncertainty whether they will receive 

adequate income, social security and other benefits. The reason being that there is still 

a lot of uncertainty regarding their status as employees under labour laws. Their model 

of working is quite different from the traditional employer-employee relationship 

whereby it becomes difficult to fit them under the definition of employees. 

 

Further, cost savings due to such kind of employment provides incentives to 

organisations to hire more and more contractual workers. Various organisations have 

tried to limit their control over contractual workers to avoid giving any kind of 

employment benefits to them. Though governments across the globe are trying their 

best to provide protection to, it is debatable whether they need similar protection as 

that of regular employees given how much they contribute to their organisation and 

how much they form part of the total workforce. If the gig economy continues to 

grow at a rapid rate, it is possible that the government may extend some more benefits 

to them. 

  

																																																								
1 Student, BBA LL.B (Hons.)., Gujarat National Law University. 
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INTRODUCTION 

 

Gig work refers to a short- term or temporary contractual relationship between an 

employer and a worker in which a person undertakes to perform a task in 

consideration for a payment. The rise of digital economy has led to the formation of 

labour platforms which has redefined the traditional employer – employee 

relationship. It has led to the emergence of terms like “Gig Work” and “Crowdwork” 

which are used to define the use of digital platforms for work. The scope of term gig 

employment is quite broad as it takes into its ambit any work arrangement outside the 

traditional employer-employee relationship.  

 

Gig economy operates in a high-tech environment in where most of the business 

conducted online. These platform workers are engaged by aggregators using tech-

enabled platform and include on-demand delivery personnel and drivers. In India, 

information technology and software industry employ the most number of gig 

workers.  

 

Gig workers are usually referred to in the context of “on-demand” or “sharing 

economy” enabled through digital platforms such as drivers for cab aggregators like 

Uber and Ola or delivery personnel’s for food delivery platforms like Zomato and 

Swiggy.  These jobs are regulated by a tech-enabled platform where workers are not 

bound to the organisation and have the freedom to regulate the duration of their work. 

The companies engaging platform workers claim to facilitate micro-entrepreneurship. 

 

A gig economy is cost efficient for companies, as it given them freedom to engage a 

temporary workforce, according to the customer requirements or business needs, 

especially to business models who do not require permanent employees. It is beneficial 

for start-ups who are not in a position to afford skilled professionals on full-time basis. 

This relationship gives both parties equal freedom to choose from various options 

according to their needs.  
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Employer- Employee Relationship Analysis of Gig Workers 

 

The Indian Labour and Employment laws requires a person to fall within the 

definition of ‘employee’ in order to avail the statutory benefits. Whereas the gig worker 

who is employed on the basis of short term contractors is denied these benefits on 

account of no employer-employee relationship.2 

 

Under Indian labour and employment laws an employee is an individual who has a 

master-servant relationship with his employer. The Judiciary has evolved various tests 

to assess the employer-employee relationship. All these tests depend upon various 

factors such as the nature of control employer exercises over the employee, who can 

hire/fire, who pays salary, etc. But none of these tests covers contractual employees 

or gig workers within its ambit. 

 

The various factors which are considered by courts in determining the employer-

employee relationship are – 

 

• Control: The amount of ‘control’ which and employer exercises on the manner, 

mode, or method in which a worker carries out work is considered to be one of 

the key factors for determining if an individual is an employee or an independent 

contractor/gig worker.3  

 

• Supervision: In a contract for service or an independent contractor relationship, 

the performance of the employees is not supervised or reviewed by the employer 

from time-to-time.4 

 

• Initiate Disciplinary Action: The power of the employer to initiate disciplinary 

against the employee is considered as one of the key factor for a worker to be 

treated as an employee. An employer can initiate action against the employee in 

																																																								
2 Sarva Shramik Sangh vs. Indian Smelting and Refining Co Ltd, (2003) 10 SCC 455. 
3 Saraspur Mills Co Ltd v. Ramanlal Chimanlal, (1973) 3 S.C.R 967. 
4 Bengal Nagpur Cotton Mills v. Bharat Lal, (2011) 1 SCC 635. 
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accordance with its internal policies and applicable laws which is not in case of gig 

workers. 

 

A gig worker does not fit into the definition of an employee. As, he is not controlled 

by any single entity, he is not subject to the traditional hire and fire rules of the 

organisation and his salary / remuneration is not paid by any single employer. Thus, 

it becomes difficult to characterise them as employees and they are not able to claim 

allocate social security benefits and protection under employment laws. 

 

Due to huge saving in costs due to greater employment of gig workers, employers are 

very cautious of the control and supervision they exercise over gig workers to avoid 

themselves from the claims of misclassification of employers as independent 

contractors. Various organisations have allowed consumers to rate the performance 

of gig workers through the app through which gig workers are engaged, which helps 

in minimizing employer discretion over the performance of workers. Further, it is 

made sure that the document containing the terms of employment between the 

employer and worker clearly specifies that there is no employment relationship and 

the engagement is on a principal-to-principal basis.  

 

Benefits and Criticism of Gig Economy  

 

In today’s market, where there is abundance of workforce and lack of opportunities, 

gig workers are prone to excessive bargaining and exploitation by the industry. The 

contractual workers especially the likes of cab drivers and food delivery persons earn 

less than minimum wage as they are made to bear expenses relating to vehicle and 

insurance and extra taxes.5 

 

The primary disadvantage faced by workers in the gig economy is their treatment as 

independent contractors and not as employees. This has kept them away from various 

employment and social security benefits such as minimum wages, provident fund, 

																																																								
5 Lawrence Mishel, Uber and the labor market, ECONOMIC POLICY INSTITUTE (Feb 10, 2020, 6:35 PM), 
https://www.epi.org/publication/uber-and-the-labor-market-uber-drivers-compensation-wages-and-the-
scale-of-uber-and-the-gig-economy/. 
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insurance, medical benefits, bonus, gratuity etc. The only remedy they have is breach 

of their contract under Contract Law. The ILO fears that rise of on-demand economy 

will take us back to the labour movement in the nineteenth century where the workers 

will again have to fight for basic rights.6 

 

People working in a gig-economy have various benefits which are not enjoyed by 

regular employees such as freedom to choose their workdays, number of hours they 

work and preferred organisations. But there are various disadvantages for people 

working in the gig economy which includes lack of social security benefits, job 

insecurity, instability and unstable earnings. Social security and employment benefits 

is the trade-off that gig workers make in exchange for the freedom in terms of flexible 

work hours, minimal interference from the employer and the right to work for 

multiple organisations simultaneously. 

 

Further, these workers are exposed to frequent change in consumer preferences and 

trends in the market that may not always be favourable to a particular industry and, 

therefore, gig workers are always expected to possess with skills which are required 

for shifting from one industry to other. Hence, additional burden is placed upon gig 

workers to adjust to the constant change in technology and to keep updating their 

knowledge base and to remain relevant in business at all times. 

 

These platforms set fares, controls behaviour of workers via algorithms, and 

unilaterally terminates workers from the platform based on their performance. 

Individual workers are made to bear all the traditional risks of business such as getting 

their own car, phone, insurance, and fuel but still have very little control over the 

affairs of business.  

 

 

 

 

																																																								
6 Janine Berg, Digital labour platforms and the future of work, INTERNATIONAL LABOUR ORGANISATION, (Feb 12, 2020, 
10:33 PM),  https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---
publ/documents/publication/wcms_645337.pdf. 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|6 

Indian Law on Gig Employment  

 

The Indian law related to gig or platform workers is covered under the recently 

consolidated code on Social Security. Chapter IX is dedicated to gig workers 

which seeks to provide social security schemes to such workers. Under the code the 

gig workers will be entitled to various social security benefits including life and 

disability cover, old-age protection, health and maternity benefits and other benefits 

as may be determined by the central government.7  

 

However, it only covers unorganized workers, thus the gig workers are unlikely to get 

mandatory social security benefits like employee provident fund or state insurance and 

gratuity. Another drawback of the Social Security Code is that it does not classify gig 

and platform workers as employees. Recently California has passed a bill known as 

law Assembly Bill 5 (AB 5) which treats gig and platform workers as regular 

employees.8 

 

AB5 considers contract workers, freelancers etc. as full-time employees. Thus, making 

them entitled to basic social security rights such as paid time off, leaves, minimum 

wage and other benefits. Although some industries have been given exemptions, ride-

sharing and delivery companies are covered under the law. 

 

The bill seeks to apply the “ABC Test” laid down by the Supreme Court of USA in 

Dynamex Operations West, Inc. v. Superior Court of Los Angeles9 to determine the nature of 

the employment. According to the test a contractor is identified as someone who is – 

 

A. The hiring entity does not exercise control over and directs the worker in 

respect to the manner in which the work is to done. 

 

B. The work performed by the worker is outside the usual course of the hiring 

entity's business  

																																																								
7 Code on Social Security, 2019, Bill No. 375 of 2019 (India). 
8 Assembly Bill No. 5 Worker status: employees and independent contractors, available at 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB5.  
9 4 Cal. 5th 903 (2018). 
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C. The worker is conducting an independent trade, occupation or business of 

the same nature of the work performed for the hiring entity. 

 

A similar situation happened in the United Kingdom as well, where the Supreme 

Court dismissed Uber’s appeal against a labour tribunal’s decision classifying drivers 

as workers and directing them to provide workers with minimum wage and vacation.10 

 

Recently, the European Union has issued directive for workers in EU member states 

who undertake short-term employments or similar contracts, to regulate their working 

conditions and provide them minimum rights. They will be eligible for if the fulfil the 

criteria of working 3 hours per week or 12 hours per 4 weeks on average.11 

 

Judicial Approach towards Gig Workers 

 

The Indian Courts have from time to time adjudicated upon disputes relating to 

difference between rights of employees and independent contractors. Dhrangadhara 

Chemical Works v. State of Saurashtra12, was one of the earliest judgements in which 

Supreme Court has laid down the primary test for establishing an employer-employee 

relationship known as the “supervision and control test”. According to this test if the 

employer controls and supervises the type of work and the manner in which it will be 

undertaken by the worker, there exists an employer-employee relationship. 

 

Subsequently Supreme Court also dealt with the questions on whether an individual, 

who is working as a contractor, qualifies as an employee. The Supreme Court has held 

that the supervision and control is not the sole test to determine employer - employee 

relationship. Supreme Court adopted the integrated approach, which takes into 

account, among other things, the right of the employer to select or dismiss workers, 

pay remunerations and deduct insurance contributions.13 An employer-employee 

																																																								
10 Uber BV v Aslam [2018] EWCA Civ 2748. 
11 EU law fixes minimum rights for 'gig economy' workers, BBC NEWS, available at 
https://www.bbc.com/news/world-europe-47947220. 
12 1985 AIR 609. 
13 Hussainbhai v. Alath Factory Thezhilali Union, 1978 4 SCC 257. 
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relationship exists between the employer and the workers if the employer exercises 

control over the manner in which the work will be done by the contractor.14 

 

The Supreme Court has recently in M/s. Pawan Hans Limited & Ors. Vs. Aviation 

Karmachari Sanghatana & Ors.15, has held that all similarly situated contractual 

employees who have been receiving wages/salary directly from the Company i.e. 

without the involvement of any contractor since the date of their respective 

engagement, their employment could not be termed to be “contractual” in nature. 

Thus, they are also entitled to provident fund contribution as well. 

 

Should Gig Economy Be Regulated? 

 

The advent of gig economy brings in various benefits, such as increased flexibility for 

workers and greater opportunities for some group of workers. But it has also posed 

some challenges as its leads to a change in the existing traditional employer-employee 

relations and exposes more and more workers with the risks of insecure employment.  

Regulation of an industry or sector is does not always result in benefit to industry. 

Though regulation provides security and boosts confidence of people to enter a 

particular sector it should always be kept in mind that a sector is not overregulated so 

as to render it unattractive for investors and workers.16 Doing away with 

overregulation has helped the  information technology (IT) sector to flourish. 

 

Since the Code on Social Security has been passed by Lok Sabha and will soon become 

a law, it will be interesting to note the extent of compliance obligations that will be 

imposed on aggregators and organisations that hire gig and platform workers and the 

impact that the regulations will cause on flexibility and autonomy currently enjoyed 

by the gig economy. If the compliance on the organisations is increased they will have 

to pass on the increased cost to consumers resulting in the end of subsidised rates of 

services to consumers. 

 

																																																								
14 Ram Singh and Ors. v. Union Territory, Chandigarh and Ors., 2004(1) BLJR 490. 
15 AIR 2020 SC 564. 
16 Regulation & the Economy: The Relationship & How to Improve It, COMMITTEE FOR ECONOMIC DEVELOPMENT, 
https://www.ced.org/reports/regulation-and-the-economy.  
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CONCLUSION 

 

From a moral standpoint, it seems discriminatory that an entire class of workers are 

excluded from the protection of labour laws. Thus, one can argue that they should be 

protected under the definition of employees. But it may not be viable to expand the 

definition of employees to include gig workers as unlike employees they do not work 

only for a single employer and are note hired and fired by them and are not paid wages 

by them. This goes against the traditional understanding of the employer employee 

relationship where all aspects of an employee’s professional life are controlled by the 

employer. However, it seems impossible to do so in the case of a gig worker. Further, 

it is often argued whether the gig economy requires the same amount of protection 

that is given to the regular workers. 

 

With the steady rise in unemployment rates in India, and increase in the size of 

workforce in the gig economy, the gig workers will become more vulnerable to the 

lack of social security attached to the gig economy. Therefore, there is a need to 

regulate the status and working conditions of workers employed through platforms.  

Labour laws must pass the test of time and needs to evolve itself recognizing how the 

developments in technology and customer behaviour have led to misclassification of 

the workforce, and at the same time allow the digital economy to flourish.  

	


