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ABSTRACT 

 

This paper aims to highlight all the treaties and conventions in place already with 

regard to International Commercial Arbitration. The recent stirring debate with regard 

to International Commercial Arbitration is the enforceability of the arbitral award and 

its denial and setting aside due to public policy. Public policy, in the present trend has 

been the greatest hurdle towards the enforcement of arbitral awards today. Since all 

the nations, regardless of their participation in the international treaties have different 

public policies that they follow, the enforcement and acceptance of an arbitral award 

becomes a tough hill to climb.  

 

Moreover, this doesn’t only disharmonize the entire idea of alternate dispute 

resolution on an international level, but it puts everyone off by the idea of specifically 

considering international commercial arbitration as a way and means of settling 

dispute, which in result deprives the very concept to grow and evolve.  

 

In the present article, the researcher has discussed the important excerpts of the 

treaties in place and thus, made suggestions regarding a “transnational public policy” 

which will standardize International Commercial Arbitration.  

 

Key words: International Commercial Arbitration, Public Policy, UNCITRAL Model 

Laws, Transnational Public Policy 
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INTRODUCTION 

 

Arbitration is primarily a mechanism which enables the parties to a dispute resolve 

their conflict outside the conventional court systems of their nation, wherein the given 

disputing parties appoint a neutral third party and submit the dispute before such third 

party, who in turn looks into the case at hand and gives a decision. The parties to the 

dispute are bound by such a decision (arbitral award). This decision is enforceable 

through the court of law. Once the disputing parties opt for this mechanism, they are 

relived from the prolonging, tiresome and expensive recourse to the existing courts of 

law.   

 

In the wake of globalisation and internationalisation of almost all aspects of human 

life, there is dire need of the existing national arbitration to rise up to the international 

level to resolve matters of international repute and involving parties from different 

countries and resolve such matters with smooth applicability of laws and treaties. In 

this exchange of folk and culture among fellow nations, international commerce takes 

up the pedestal in interlinking these nations. International Commercial Arbitration is 

not certainly a new concept to the first world countries. However, to the South Asian 

countries, it is not very old of origin.  

 

With the opening up of their economies to the world market forum, the nations are 

in confrontation with international commercial disputes. However, to avoid the long 

process of the court systems and the fleeting ideas and confusions of jurisdiction and 

applicable laws, the international parties to the dispute may appoint a third party to 

resolve their conflict outside the court system.  

 

There are several treaties in place to address this recent development in the arena of 

Alternate Dispute Resolution, however, the concept of Public Policy stands as a 

barrier against the enforcement of the arbitral award passed by the arbitrator in an 

international dispute. Recent treaties like the UNCITRAL Model Law have placed 

greater importance and have overemphasised this enforcement of international 

arbitration awards in the parties’ respective nations. 
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International trade and transactions have grown rapidly with each passing year, thus 

substantially amplifying the trade disputes among the transacting parties. It is assumed 

that in order for quick remedy and more efficacy and amicability, most parties resort 

to this mechanism in order to get their disputes resolved.  

 

It is thus high time that the barriers to the enforcement to these kinds of arbitral 

awards, or any, for that matter, should be subdued or amended in order to extend 

speedy delivery of decisions, uniformity and cut out confusion.  

 

This asymmetry arises due to the wide differences in the laws of each country and the 

complexities that run along with them. This is knocking down the entire structure of 

International Commercial Arbitration and is a wide loophole which is yet, detrimental 

to its growth and advancement.  

 

International Commercial Arbitration  

 

In this rapidly advancing world where the interlinking of nations has become a subject 

of utmost importance in a fellow nation’s growth and development of diplomatic 

relations and respective foreign strategies, International Commercial Arbitration has 

come to hold a very strategic position in the operation of the world. To begin with, 

the entire objective of International Commercial Arbitration is to enable easy and 

effective settlement of trade disputes between two (or more) parties who do not 

belong to the same nation.  

 

The inception of International Commercial Arbitration is laid down by an 

International Contract between two parties, belonging to separate nations. Since these 

parties belong to two separate sovereign nations, there is no particular jurisdiction of 

any one country that is solely binding or has sole jurisdiction over this contract in case 

any discrepancy arises. There is no particular law binding on this contract except the 

contrary is agreed by the parties. In order to actually address such an issue arising 

between two transacting parties, arbitration plays a vital role as a saviour.  
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First of all, the contract has to be international, i.e. between two parties belonging to 

different nations, and second of all, it has to be commercial, largely involving a 

transaction between the two parties.  

 

International commercial stands distinct from any other form of arbitration in a way 

that, in case of a national arbitration, one can conveniently apply the respective 

nation’s laws and resolve the matter, but in the former case, unless there is a clause in 

the international contract directing the application of the laws of either one of the 

parties’ nations. International Commercial Arbitration is a separate subject of study 

because of the involvement of a transaction or a commercial relationship between the 

disputing parties. In a situation where the parties weren’t transacting anything, then 

the already existing public international laws will apply to such a situation.  

 

Treaty on International Procedural Law, Montevideo, Uruguay, 1889 

 

The Montevideo Treaty of 1889 is one of the oldest and earliest efforts made on 

International Commercial Arbitration and the enforcement of foreign arbitral awards. 

The concerning Articles in the treaty are the Articles 4, 5 and 7 which indicate that the 

judgment or order or award given by the arbitrator to resolve the matter between two 

disputing parties in the fields of trade and commerce in one of the countries, that 

country being a party to the given dispute, will have the same and equal binding effect 

in the country of the other party as well, provided that certain criteria are met, which 

are as follows: 

 

(a)  That the judgment was rendered by a court which is competent in the 

internationally accepted meaning of that word;  

(b)  That it had the character of a final judgment, considered as res judicata in 

the country in which it was rendered;  

(c)  That the party against whom it was rendered was legally served and 

represented in the suit or else was declared to be in default in accordance 

with the laws of the country where the action was instituted; 

(d)  That it is not contrary to the public policy of the country in which it is to be 

executed. 
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Convention on Private International Law (Bustamante Code), Havana, Cuba, 

1928 

 

Articles 423 to 433 of the Bustamante Code deal with the enforcement of foreign 

arbitral awards. Article 432 refers to awards made by arbitrators or mediators. Article 

423 of the Bustamante Code provides: Every civil or contentious administrative 

judgment rendered in one of the contracting States shall have force and may be 

executed in the others if it meets the following conditions: 

 

1)  That the judge or court which has rendered it has competence to take 

cognizance of the matter and to pass judgment upon it, in accordance with 

the rules of this Code; 

 

2)  That process was served on the parties either personally or through their 

legal representative; 

 

3)  That the judgment does not contravene the public policy or the public laws 

of the country in which enforcement is sought; 

 

4)  That it is enforceable in the State in which it was rendered;  

 

5)  That it be authoritatively translated by an official functionary or interpreter 

of the State in which it is to be enforced, if the language employed in the 

latter is different;  

 

6)  That the judgment rendered fulfils the requirements necessary to be 

considered a final judicial judgment in the State in which the judgment was 

rendered, and the requirement for finality of the State in which the execution 

of the judgment is sought.   

 

On the other hand, article 432 provides: The procedure and effect governed by the 

preceding articles shall be applied in the contracting States to awards made in any of 
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them by arbitrators or mediators, whenever the case to which they refer can be the 

subject of an agreement under the laws of the country in which execution is requested.  

 

Geneva Convention on the Execution of Foreign Arbitral Awards, 1927 

 

This convention enacted in 1927 has precisely 11 Articles in total. Under Article 1 of 

this convention, certain criteria have been laid down in order for a foreign award to 

be recognised and enforced, stated as follows:  

 

“(a)  That the award has been made in pursuance of a submission to arbitration 

which is valid under the law applicable thereto; 

(b)  That the subject-matter of the award is capable of settlement by 

arbitration under the law of the country in which the award is sought to 

be relied upon; 

(c)  That the award has been made by the Arbitral Tribunal provided for in 

the submission to arbitration or constituted in the manner agreed upon 

by the parties and in conformity with the law governing the arbitration 

procedure; 

(d)  That the award has become final in the country in which it has been made, 

in the sense that it will not be considered as such if it is open to 

opposition, appel or pourvoi en cassation (in the countries where such 

forms of procedure exist) or if it is proved that any proceedings for the 

purpose of contesting the validity of the award are pending; 

(e)  That the recognition or enforcement of the award is not contrary to the 

public policy or to the principles of the law of the country in which it is 

sought to be relied upon.” 

 

Further, the second Article lays down that even if the criteria in the first article 

are fulfilled, the award won’t be recognised and enforceable unless the Courts 

are duly satisfied. It further dictates that, “If the award has not covered all the 

questions submitted to the arbitral tribunal, the competent authority of the 

country where recognition or enforcement of the award is sought can, if it thinks 
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fit, postpone such recognition or enforcement or grant it subject to such 

guarantee as that authority may decide.” 

 

The New York Arbitration Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards, 1958 

 

This convention is an important milestone on the timeline of International 

Commercial Arbitration. It has a total of sixteen Articles. It introduces the idea that 

the same convention will apply to bilateral and also multilateral contracts between the 

nations, enabling for the convention to be protective of the rights of each party that 

is involved in the contract. However, it also dictates that ones the signing nations ratify 

this particular convention, The Geneva Protocol on Arbitration Clauses of 1923 and 

the Geneva Convention on the Execution of Foreign Arbitral Awards of 1927 will 

cease to have effect between the contracting parties, and solely the present convention 

will apply in all respects. 

 

European Convention On International Commercial Arbitration Of 1961 

 

This convention can be regarded as a development of the New York Convention. 

Largely, it reduced the grounds to set aside an arbitral award. This convention only 

lays down four grounds to set aside an award. This convention was a result of the 

evolving idea of distrusting the national courts of the respective countries. The nations 

with market economies wanted to resort to a system where they have a better grip of 

swaying the decision making process.  

 

ESCAP Arbitration Rules 1966 

 

The ESCAP Arbitration Rules opened a new horizon of ideas. Under this set of rules, 

an arbitrator is under no legal obligation to provide reasons for their arbitral award in 

any way. Article VII of the ESCAP Rules lays down the provision regarding arbitral 

award. This applies to any arbitral award whether it is decided in accordance with the 

Rule of Law or ex acquito bono (in the light of equity and good conscience). The court 
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intervention can be done with regard to these points. However, it is important to note 

that the real wall against the enforcement of arbitral awards is Public Policy.  

 

I.B.R.D. Convention 1966 

 

This Convention lays its focus on the settlement of investment matters. The necessary 

provisions which deal with Arbitral Awards are covered under Chapter IV, Section 6, 

Article 54 (1). It generally says that each contracting state must recognize an award 

rendered pursuant to this convention as binding and order pecuniary obligations as 

needed. This has to be treated as close to a final judgment of a court in that state.2   

 

Moscow Convention 1972  

 

This is considered as a further evolution of the previous convention. Here too, the 

idea is that of an arbitral award being enforceable and the enforceability must be 

looked at as though it is a judgment passed by the state court. However, as previously 

discussed in the present paper, under Article V of the convention, are some points 

which need to be noted in a situation where any Judicial or Executive body “denies” 

the enforcement of the arbitral award. Several grounds have been mentioned in this 

respect.  

 

UNCITRAL Arbitration Rules 1976 

 

Under the UNCITRAL Rules, provisions relating to the enforcement of arbitral 

awards are dealt with under articles 31 to 37. Moreover, in 1985, all the signing 

countries were deeply urged to consider and acknowledge this model law, in order to 

unify the entire new concept of International Commercial Arbitration. The concept 

was still on its stage of development and many countries were already on their fast 

track of development of their national laws regarding international arbitration. 

  

																																																								
2 I.B.R.D. Convention 1966, , Section 6, Article 54 (1) 
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In addition to this, the convention reduced the grounds for refusal of arbitral awards 

in a country from 4 to 2. Under Article 36(i)(v)(b): it has been said that an arbitral 

award cannot be enforced if it is in contravention of the public policy of the country, 

or/and it is involving a dispute that cannot be settled via arbitration.  

 

Public Policy with reference to International Commercial Arbitration 

 

The concept of Public Policy has been the most talked about arena in the recent years. 

In addition to that, public policy in relation with international commercial arbitration 

is specifically the hotbed of ideas and discussions in the recent decade. As mentioned 

above, all the treaties and conventions brought into the forefront, have one invincible 

hurdle, and that is Public Policy. In accordance to the Interim Report of the 

International Law Association, “It is notoriously difficult to provide a precise 

definition of public policy, (in context of enforcement of arbitral award).” 

 

In addition to that, the most initial attempt and use of the word public policy was 

made in the case Holman vs. Johnson,3 by Lord Mansfield, where he observed that, “The 

principle of public policy is this: ex dolo malo non oritur actio. No court will lend its 

help to a man who founds his cause of action on an immoral or illegal act.”  

An extensive effort on explaining foreign arbitral awards in the light of public policy 

was put in yet many cases in India, the recent ones being, Oil & Natural Gas 

Corporation v. Saw Pipes4 and SBP & Co. V. Patel Engineering.5  

 

In the former case, it was variedly pointed out that the entire issue circling the matter 

was that, the arbitral award passed by the arbitrator was challenged on the ground that 

it was standing against the public policy of India. In addition to that, the Court made 

it a point to explain “public policy” in the broadest manner possible. In fact, the Court 

observed and stated that “it would be clear that the phrase “public policy of India” is 

not required to be given a narrower meaning.” In the end, the Apex Court held that, 

																																																								
3 Holman v. Johnson, (1775) 1 Cowp. P 341 
4 Oil & Natural Gas Corporation v. Saw Pipes (2003) S. C. C. 705 (India Sup. Ct.) (hereinafter “Saw Pipes”) 
5 SBP & Co. V. Patel Engineering (2005) 8 S. C. C. 618 (India Sup. Ct.) (hereinafter “Patel Engineering”) 
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“the award which is, on the face of it, patently in violation of statutory provisions, 

cannot be said to be in public interest.”  

 

In the Patel Engineering case, the issue was regarding Section 11 of the Arbitration 

and Conciliation Act, 1996. The Court went into the question about the “nature” of 

the function of appointing Arbitrators by the Chief Justice. The Court in this case 

largely held that the function performed by the Chief Justice is a judicial function and 

not administrative or quasi-judicial.  

 

It will be safe to assume that all the cases aforementioned are not in any way 

affirmative or complementing the idea of straying away from public policy as a barrier 

to enforcing foreign arbitral awards. Moreover, it seems like the courts in India are yet 

very far from accepting the departure of public policy as a hindrance to foreign arbitral 

awards.  

 

Coming to the enforcement of foreign awards in India, the aforementioned is in 

tandem with the Arbitration and Conciliation Act of 1996. The phrase “Foreign 

Awards” is largely defined under the New York Convention as, “as an arbitral award 

on differences between persons arising out of legal relationships, whether contractual 

or not, considered as commercial under the law in force in India, made on or after the 

11th day of October, 1960.”  

 

It can be rightly observed that while getting an arbitral award is one thing, enforcement 

of the same is a different story. Obtaining an award is an easy slope whereas 

enforcement of such in the domestic jurisdiction is particularly tough. In each of the 

cases that have dealt with the enforcement of foreign arbitral award, the Courts have 

firmly stood by the idea of ascertaining public policy as a strong pillar against such 

enforcement.  

 

The two broad challenges to the enforcement of arbitral awards in India are the Public 

Policy and the Interventionist Approach of the Indian Judiciary. As mentioned above, 

public policy hasn’t clearly been defined in the New York Convention. Thus Indian 

Judiciary took the chance to interpret it liberally in both narrow and broad sense. In 
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addition to that, the judiciary has always followed an interventionist approach when 

looking into cases involving foreign aspects. Not because the judiciary aims to stand 

as a hindrance in the way of ADR, but because it has been a customary practice that 

our country upholds the country’s interests and policy and anything in contrary or 

contravention or violation of this public policy is considered void against the country.  

 

In the case Bhatia International v. Bulk Trading SA,6 a manifold and troublesome idea 

of enforcement was laid down. The court held that, the Indian courts can exercise the 

exact same powers with respect to foreign awards as with domestic arbitral awards.  

 

The court, asserting its interventionist position, further explained that apart from 

disallowing the enforcement of a foreign arbitral award, the courts held the power to 

order for interim measures in the foreign arbitration proceedings and the award can 

be legitimately set aside on the petition of the losing party.  

 

However, in a recent case, Bharat Aluminium Company and Ors. v. Kaiser Aluminium 

Technical Services Inc. and Ors ,7 the court’s judgment in the Bhatia International 

case was overturned and it seemed like the courts were finally falling in unison with 

the New York Convention and its true intent and nature. It seemed like our country 

and court system were finally tuning with the International mediation norms and 

conventions.  

 

But regardless of that, there are yet many milestones to be covered, such as laying 

down an independent legislation for mediation and making the enforcement of 

mediation settlements mandatory and binding on the parties. At present, in India, it is 

mainly covered by the Indian Contract Act and the Arbitration and Conciliation Act 

where it is stated that a mediation binding on both the parties.  

 

In the landmark case, the Afcons case,8 the Court held that mediation and conciliation 

are almost similar and can be used synonymously at present, thus, taking note of the 

																																																								
6 Bhatia International v Bulk Trading SA [2002] 4 SCC 105. 
7 Bharat Aluminium Company and Ors. v. Kaiser Aluminium Technical Services Inc. and Ors 2012 (3) ARBLR 515 
(SC) (hereinafter BALCO) 
8 Afcons Infrastructure and Ors. v. Cherian Verkay Construction and Ors. 2010 (8) SCC 24. 
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statement, it can be legally inferred that a mediation settlement can be converted into 

a conciliator’s award and thus, can be legally binding over the parties to the dispute. 

This is with reference to private mediation practice that takes place within the country.  
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CONCLUSION 

 

As mentioned earlier, whereas obtaining an award is one thing and its enforcement is 

a different story. It is easier in every way to obtain an international arbitral award, but 

its enforcement on the parties and their countries is particularly the greatest hurdle 

one could face. To suggest a widely acceptable and adaptable solution, one would 

suggest the evolution of a “transnational public policy” which is a supra national idea, 

thus involving all the nations falling into unison and agreeing on a consensus, as to 

what should be the standard and uniform laws and norms of conduct that will always 

apply. This idea suggests the domestic idea of public policy to thrive and evolve in 

such a manner, that it is accepted and applied in a larger sphere than just the domestic 

space.  

 

There has to be uniformity and standardisation in the concept of public policy, rather 

than each nation following divergently opposite ideas of public policy and norms. This 

will not only harmonise the nations and their relationships among each other, but also, 

specifically help in the enforcement and acceptance of arbitral awards.  

 

It is advocated that uniformity will not only pave way for arbitration alone, but 

mediation as well. It will bring mediation as a method of dispute settlements and 

develop the concept further in ways which the nations can rely of such a method and 

make domestic laws with regard to the same.  

 

(1) The Finality Effect  

 

The finality effect indicates the idea that arbitrator’s award must be given a 

finality effect in order to bring the concept of transnational public policy into 

the limelight. Under Section 46 of the Arbitration and Conciliation Act, it is 

variedly stated that “any foreign award, which is considered enforceable 

under this chapter, will be binding on both parties to the dispute.” In the 

Raunaq International case9 it was held that domestic courts cannot set aside 

																																																								
9 Ludwing Wuncha & Comp. V. Raunaq International, AIR (1983), Del 247 
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or annul the said order. Under Section 43 of the same act, it is pointed out 

that awards can only be barred from being enforced where there is clear 

violation of a country’s policies regarding import and export and exchange 

control.  

 

(2)  Opportunity to verify grounds of challenging of awards 

 

It is advisable that the arbitrators are given a very reasonable chance an 

opportunity to verify as to why an award was challenged. This idea of 

challenging of arbitral awards is stated under Article V of the New York 

Convention and Article 34 of the UNCITRAL Model Laws. This would 

allow for fast and diligent disposal of matters at hand without approaching 

the national courts.  

 

However, before endowing the arbitrators with such power and 

responsibility, their competency must be tested and confirmed.  

 

(3) International body for certification of arbitrators 

 

An international body which certifies arbitrators is particularly considered 

the need of the hour. Not only will this enable uniformity and 

standardisation of practice of arbitration, but also allow for a particular 

guideline to be put in place where arbitrators can draw their qualification 

from. This body will look into the minimum qualifications that are needed 

for one to be an arbitrator. In this juncture, it can be safely stated that the 

nations are not on the same page at all. All the nations have varied ideas 

about what qualifications an arbitrator should posses in order to practice 

arbitration or be a member of the national bodies.  

 

This proposed body will largely look into the course materials, skills (both 

soft and hard skills), age, education qualifications, uniform standard course, 

hours of training, grey matter of training, content of knowledge and code of 

conduct required to be an arbitrator. 
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This apex body will not only look into the training aspect of arbitrators, but 

also facilitate the unification or arbitral awards and their enforcement in the 

nations.  

  

(4) Domestic Laws in line with UNCITRAL  

 

It is most advisable to line domestic laws with UNCITRAL Model Law on 

Arbitration for better efficacy of International Commercial Arbitration and 

its effective enforcement on the nations of the parties. The UNCITRAL 

Model Laws have been drafted with the very intention to promote 

transnational public policy and thus, the only drawback in the laws are that 

there are too many grounds to set aside an award. The grounds should be 

effectively reduced and that will spearhead the gas lighting of the trend of 

international commercial arbitration in India and many other countries 

which bar its enforcement due to public policy.  
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