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ABSTRACT 

 

The Insolvency and Bankruptcy Code, 2016 was enacted with great expectations and to 

articulate the hopes, aspirations of Business sector which ultimately aimed for betterment of 

economy. As we have seen already by enacting such law we conferred ‘Freedom of Exit’ to the 

businesses which is an essential right to be possessed by Corporates.  

 

The Code aims at consolidation of Insolvency related laws for corporate persons. As the Code 

suggests it was enacted for consolidation of the Personal Insolvency laws and to provide proper 

machinery for individual Insolvency along with insolvency of Partnership firms.  

 

The researcher has extensively analyzed the provisions of IBC, 2016. Non-doctrinal methods 

have been implied to analyze the data available on official websites. The paper will deal with 

various aspects of IBC, 2016 in its implementation phase. The researcher has divided the 

issues faced by stakeholders into two parts. One part consists of Procedural impediments and 

another part deals with legal/ technical impediments.  Interestingly, the law does not dictate 

the content of resolution outcome, but designs the form of the process leading to the resolution.2 

Therefore, researcher has tried to analyze problems faced at various stages of resolution process.  

 

 

 

 

  

																																																								
1 Advocate, pursuing Masters of Law in Business Law, PG Department of Law, ILS Law College, Pune.  
2Shreyan Chatterjee; Gausia Shaikh and Bhargavi Zaveri, An empirical analysis of the early days of IBC, 
http;/scconline.com. Last accessed on 03rd March, 2020.  
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IMPLEMENTING IBC: ISSUES AND IMPEDIMENTS, A JOURNEY 

FROM 2016 TO PRESENT. 

 

Overview of the Paper: 

 

Drafting a new piece of legislation is only the start. The more significant 

challenge is ensuring that the law is implemented in its true spirit.3 The efficacy 

of law can be checked on the basis of how it is implemented. The analysis of 

the implementation includes analysis of efficient working of Code, bye-laws and 

policy adopted by Government. There cannot be standardizing formulae to 

decide whether law is applied properly or not. One of the major to check 

working of law is the goals set forth by law.  

 

The paper will deal with various aspects of IBC, 2016 in its implementation 

phase. The researcher has divided the issues faced by stakeholders into two 

parts. One part consists of Procedural impediments and another part deals with 

legal/ technical impediments.  Interestingly, the law does not dictate the content 

of resolution outcome, but designs the form of the process leading to the 

resolution.4 Therefore, researcher has tried to analyze problems faced at various 

stages of resolution process.  

 

Insolvency and Bankruptcy Code, 2016 has far-reaching impact on economic 

structure of India. It is a reform in bankruptcy law of its own kind. Though it is 

based on UK approach it encompasses various processes which are unique in 

their nature. We cannot expect a reform to be whole package of solutions for 

all the legal problems. Implementation leads to further scope of amending the 

law and introducing new reforms.  History has shown that reforms rarely 

contain all the solutions needed to resolve all the problems of a legal system.5 

 

 

																																																								
3 Report on insolvency law committee 2018 
4Shreyan Chatterjee; Gausia Shaikh and Bhargavi Zaveri, An empirical analysis of the early days of IBC,  
,http;/scconline.com. Last accessed on 03rd March, 2020.  
5Sumant Batra, Corporate Insolvency- law & practise, 593 (1st ed., 2017) 
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Working of IBC, 2016 -    

Table 1  : Corporate Insolvency Resolution Process 6 

 

 

Quarter 
CIRPsatthebeginningof

theQuarter 

 

Admitted 
Closureby CIRPsat

theend 

of 

theQuar

ter 

Appeal/

Review/Se

ttled 

Withdrawal

underSect

ion12A 

Approvalo

fResolutio

nPlan 

Commence

mentofLiq

uidation 

Jan-Mar,2017 0 37 1 0 0 0 36 
Apr-Jun,2017 36 130 8 0 0 0 158 
July-Sept,2017 158 235 18 0 2 8 365 
Oct-Dec,2017 365 144 40 0 7 24 438 
Jan-Mar,2018 438 196 21 0 11 59 543 
Apr-Jun2018 543 250 22 1 14 52 704 
Jul-Sept,2018 704 242 32 27 29 87 771 
Oct-Dec,2018 771 276 10 39 18 82 898 
Jan-Mar,2019 898 376 35 22 20 86 1111 
Apr-Jun,2019 1111 300 22 24 27 95 1243 
Jul-Sept,2019 1243 565 23 18 32 153 1582 
Oct-Dec,2019 1582 561 14 4 30 134 1961 
Total NA 3312* 246 135 190** 780 1961 

 

 

After analyzing Table 1, the researcher has attempted to analyze the 

aforementioned data on an year-wise basis, thus inferring that in the first year 

after enforcement of the Code, from January 2017 to December 2017, total 559 

applications were filed before various NCLT’s, amongst which 546 applications 

were admitted i.e. 97.64% of the applications were admitted.  Out of these 

admitted applications, only 1.64% resolution plans were approved and 5.86% 

cases went into liquidation and 12.27% cases were closed because of 

appeals/review/settlement. Thus, conjointly only 19.78% cases were closed and 

80.21% cases were pending.  

 

For the period of January 2018 to December 2018, total CIRP applications were 

2456 (which includes 2018 freshly instituted cases as well as 438 pending cases 

																																																								
6The Quarterly Newsletter of Insolvency and Bankruptcy Board of India , Vol 13, Oct.-Dec 2019, 
https://www.ibbi.gov.in/uploads/publication/62a9cc46d6a96690e4c8a3c9ee3ab862.pdf Last accessed on 
05/03/2020. 
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from the previous years). During this period, only 39.25% cases were admitted 

amongst which 7.46% resolution plans were approved and 29.04% cases went 

to liquidation and 8.81% cases were closed due to appeal/review/settlement. 

With effect from 6th June 2018, Section 12A which provides for withdrawal of 

the application admitted under section 7, 9 or 10, was inserted through the 

Second Amendment, 2018.  As a consequence of which 6.95% cases were 

withdrawn. However, in this year there was a decline in number of pending 

cases to 36.56%.  

 

From a period of January 2019 to December 2019, 4834 applications were filed 

(out of which 3936 applications were newly initiated and 898 cases were carried 

forward from the previous cases). 37.27% applications were admitted and 

resolution plan for 6.04% cases were approved. 25.97% cases went into 

liquidation and 5.21% cases were closed for the reason of 

appeal/review/settlement. 3.77% cases were withdrawn living behind 40.56% 

cases.  

 

After analyzing the data on year-wise basis, a cumulative average of these years 

shows that 68.51% cases were admitted, in 5.73% cases resolution plan was 

approved, in 23.55% cases have been liquidated, 7.42% cases are closed because 

of appeal/review or settlement, 4.07% cases were withdrawn. However, 40.56% 

cases were pending.  

 

To analyze the actual working of IBC, researcher has referred the above data 

and for the analysis, goals set by preamble are taken as an indicator. Keenly 

perusing the data, it can be inferred that the percentage of liquidation is higher 

than the approval rate of resolution plan which falls short to fulfill the objective 

of the code i.e. “to promote entrepreneurship”.  Also, the code provides for 

“time-bound mechanism” for insolvency, however the number of pending cases 

higher than that of disposed off cases.  

 

However, mere numbers are not sufficient, it becomes necessary to also analyze 

that how much of these cases have actually maximized the value of assets. 
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Though there is an increasing number of corporate going into liquidation, in an 

interview given to Financial Express by Dr. M. S. Sahoo, Chairman of IBBI, he 

has analyzed the data in ‘value terms’ which reflects that “the companies rescued 

had an asset valued at close to Rs.0.8 lakh crores, while the companies sent for 

liquidation had assets valued at only Rs.0.2 lakh crores, when they entered the 

IBC process.  

 

Thus, in value terms, stressed assets rescued are four times those sent for 

liquidation.”7 “As many as 190 companies have been rescued till December 

2019 through the resolution plans. They owed Rs. 3.8 lakh crores to creditors. 

However, the realizable value of assets available with them, when they entered 

the IBC process was only Rs. 0.77 Lakh crore… 

 

Under the IBC, creditors recovered Rs. 1.6 lakh crore, which is about 207% of 

the realizable(liquidation) value of these companies. Despite recovery of 207% 

of the realizable value, financial creditor had to take haircut of 57% as compared 

to their claims. This only reflects the extent of value erosion by the time 

companies entered the IBC process." 8 

 

The aforementioned discussion in the interview with the chairman of IBBI, 

reflects that the code has been successful in achieving one of the objectives set 

by the Code i.e. maximization of value of assets. However, maximization of the 

value of assets was not the only objective intended to be achieved by the 

legislature and thus, it becomes patent that the Code should also fulfill its other 

objectives as set forth in the preamble.  

 

Thus, after analyzing the working of IBC in the previous three years, it becomes 

evident to evaluate the root causes for which the Code has fall short in achieving 

its objectives.  

 

 

																																																								
7Interview of M.S.Sahoo in Financial Express, Monday, 2.2.2020.  
8Ibid.  



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|6 

Impediments in achieving the objectives of the Code. 

 

There are several impediments which are not only creating practical difficulties 

but putting the whole process of insolvency resolution at stake, which much be 

resolved, both, institutionally as well as legislatively. Firstly, the researcher in 

this chapter would deal with the operational issue and subsequently the legal 

considerations.  

 

Operational issues: 

 

A) Adjudicating Machinery-  

 

Under the scheme of the Code, AA has a ‘directional’ role, playing a part of 

external regulator for the proceedings conducted under CIRP and also an 

adjudicatory role whereby to discharge legal duties with reference to better 

implementation of the Code. Efficient working of adjudicating authority to 

achieve the end of time-bound mechanism envisaged under IBC. NCLT and 

DRT and also the NCLAT and DRAT already had an existence prior to the 

enactment of this Code having various duties to perform. Being a judicial 

authority, the institutions were already overburdened with cases under their 

jurisdictions. Consequently, enactment of this Code entrusted another plethora 

of cases under IBC over these already overburdened authorities.  

 

For conducting the insolvency proceeding of corporate persons, there were 9 

benches of NCLT which were to deal with insolvency and bankruptcy matters 

as well as other matters under Companies Act, 2013. Till today (until writing of 

the research report), the number of these benches have been increased only to 

15 Benches9 in the last three years. However, the abovementioned Table 1 

reflects the increase in number of applications for the proceedings under CIRP 

and the low rate of its disposal resulting into pendency of the cases. However, 

only 1 bench10 of NCLAT has been constituted having a territorial jurisdiction 

																																																								
9www.nclt.gov.nic.in 
10www.nclat.nic 
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all over India. This 1 bench has to endure with appeals against all the challenged 

orders of NCLT.  The Supreme Court directed the Central Government to 

setup circuit benches for NCLAT within 6 months from 26th January 2019.  

 

The apex court observed that setting up of circuit benches for NCLAT is 

expected to ensure additional presence of this tribunal in many cities, provide 

convenience for appellants, who otherwise had to travel to Delhi, and expedite 

disposal of matters.11 However, even after 1 year of the direction of the Supreme 

Court, no circuit benches has yet been established. The projected caseload in 

2017 to be transferred to NCLT was enormous. Approximately 25,000 pending 

bankruptcy and insolvency cases, 4000 pending cases in Company Law Board 

(CLB), 700 pending applications before BIFR, and 5200 winding up and other 

cases pending before High Courts was to get transferred to NCLT. So the 

question was whether NCLT is equipped to cope up with such huge number of 

cases and whether it has adequate infrastructure?12  

 

According to one article published in economic times13, there is an urgent need 

of creating infrastructure and to make the tribunals self-sufficient. Not only the 

number of benches and number of judges is less but also number of staff is 

restricted, which seriously hampers the day to day administrative work. 

Procedural discipline is not followed by the administrative wing of NCLT which 

seriously affects the adherence to time-bound mechanism. 

 

Though part III of the Code dealing with individual insolvency is not yet been 

operationalized, Section 78(3). DRTs are already viewed as not having delivered 

on their primary role effectively. Clearly, this creaking and overburdened 

framework is ill equipped to deal with the role envisaged for resolution of 

insolvency and bankruptcy of individuals and partnership firms, and will be 

further inundated with both existing and new matters that make for significant 

																																																								
11https://www.thehindubusinessline.com/news/national/nclat-sc-directs-centre-to-set-up-circuit-benches-in-6-
months/article26099933.ece# 
12Sumant Batra, Corporate Insolvency- Law & Practises, 135, (1st ed., 2017) 
13 https://economictimes.indiatimes.com/blogs/et-editorials/expand-adjudication-regime-for-ibc/ 
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hurdles in the justice delivery.14For instance, By December 2015, almost 59,000 

cases were pending before DRT which currently deal with recovery cases of 

only banks and certain financial institutions.15 This number of pending cases is 

in-spite of prescribed time limit of 180 days under the respective legislations.  

Thus, researcher has inferred that, the inadequacy of hereinabove discussed 

factors leads to delays in proceedings, frustrating the objectives to be achieved 

by the Code. 

 

B) Insolvency Professional 

 

Under the Code, to carry out the CIRP, Interim Resolution Professional and 

after receiving the claims and preparing the Information memorandum, RP’s 

are entrusted with wide range of functions and duties. 

 

Once the moratorium period starts, the powers of the board stands suspended 

and the effective power is transferred to IP/IRP. The role of IP is multi-

dimensional which requires interpersonal skills in addition to legal and financial 

knowledge, investigatory skills and inter disciplinary approach. The role IP/IRP 

is so designed that he has been shouldered with various legal obligation. He is 

responsible for getting the best possible outcome in a particular case.16 For 

discharging these kind of functions and duties, it becomes necessary to have 

skilled IP/IRP. Unfortunately, we are lacking behind and the numbers of skilled 

IP are not satisfactory and sufficient to address the issues. The newsletter of 

IBBI , 2019 reflects insufficient number of IP’s in proportion to the insolvency 

applications for CIRP received by the AA. There are 2 main challenges with 

regard to implementation of regulations and provisions relating to IP’s. First, 

licensing of IP and Second, Security of IP’s.  

 

Keeping in mind the nature of work of IPs and having in back drop the plethora 

of applications filed for CIRP, it is very much clear that there is an urgent need 

																																																								
14Pramod Rao, Critique of Insolvency and Bankruptcy Code, 2016, 2016 NLS Bus L Rev 1. (www.scconline.com) 
15C.f. Shishir Mehta, Kumar Saurabh Singh, Rajeev Vidhani, and Ahana Sinha, The Insolvency and Bankruptcy Code, 
2016- New Road and New Challenges, (2016) PL (CL) July 76. (www.scconline.com) 
16Sumant Batra, Corporate Insolvency Law &Practise, 143 (1st Ed.,2017)  
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of Skilled IPs. When we speak about ‘need’ of particular class of professional, 

we have to consider two aspects – quantitative data and quality analysis of the 

work.  

 

Table 3: Registration and Cancellation of Registrations of IPs 

 

 

Quarter 

No.ofIPs 
Registered Cance

lled 

RegisteredattheEnd of 

theQuarter 
Jan-Mar,2017 96 0 96 
Apr-Jun,2017 450 0 546 
Jul-Sep,2017 561 0 1107 
Oct-Dec,2017 217 0 1324 
Jan-Mar,2018 488 0 1812 
Apr-Jun,2018 71 1 1882 
Jul-Sep,2018 154 1 2035 
Oct-Dec,2018 253 1 2287 
Jan-Mar,2019 170 1 2456 
Apr-Jun,2019 203 0 2663 
Jul-Sep,2019 128 0 2791 
Oct-Dec,2019 124 0 2915 
Total 2915 4 2911 

 

 

The above data reflects that for 3312 cases 2911 IPs are available. Though the 

number may reflect that in terms of availability of IPs we have succeeded, we 

cannot infer qualitative results out of this data. For that purpose keeping in mind 

the adequate availability of IPs  the researcher has qualitatively analyzed the data 

based on ‘skills’ required for IPs and assessment mechanism for the same.  

 

An elaborative discussion about licensing of IP’s can be done separately. The 

IP Regulations are not keeping pace with the changing trade practices while 

conferring the licenses to insolvency professionals. Regulation No. 4 and 5 of 

IP Regulation provides for a blanket provision to grant the license to such 

persons who are fulfilling general educational and minimum experience criteria.  
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This criteria falls short for imbibing the required set of qualities which an IP 

shall possess. Thus, affecting the role and responsibilities entrusted with the 

IP’s, which inflicts a need to provide a better qualitative criteria for licensing of 

IP’s. In Australia, under the Australian Securities and Investment Commission, 

a licensing body, which administers Insolvency provisions of Corporates Act, 

2001 mandates to have registered liquidators to practice in the industry along 

with ASIC, another gate-keeping body, viz Australian Restructuring Insolvency 

and Turn Around Association (ARITA). Even in UK, the professionals have to 

pass JIEB which assesses the professional competence of those who wish to 

carry out the functions of licensed insolvency practitioner. The JIEB 

examination is demanding both depth and breadth of practical and technical 

knowledge required.  

 

Another question which can be posed here, is about the security of IPs. The 

word security has been employed here in two senses, one as a threat to their 

‘person’ and seconds the legal liability of IPs. The IPs has to work sometimes 

in stressed situations. They have to deal with unpredictable reactions of 

creditors on one hand and powerful capitalist or corporates on another. The 

delicate role, played by IP vis-à-vis involvement of people having vested interest 

in process, is sufficient to create apprehension of ‘injury to person’ of the IPs. 

As far as first issue is concerned, will take recourse of Section 232. Section 232 

speaks about the members, officers and employees of the Board to the public 

servants within meaning of Section 21 of IPC, 1860. Though researcher is aware 

about the fact that such blanket protection cannot be given to IPs under Section 

232 of the Code, but a similar provision or a special provision pertaining to 

protection of IPs can be enacted.  

 

Moving forward to next issue, Section 233 can be referred, which talks about 

immunity of the IPs actions taken in good faith. In-spite of the existence of the 

section, frivolous cases have been filed against IPs There is no insurance 

product available in India to cover professional liability of IPs.17 

																																																								
17Ketan Mukhija, Challenges in Insolvency Resolution Process under Insolvency and Bankruptcy Code, 2016, 5 KIIT 
Student L Rev 25 , 28 (2018)  
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C) Information Utilities 

 

The underlying assumption for the success of the Code is to have access to 

quality information. For this to materialize, robust utilities with state of the art 

technologies will swiftly need to be put in operation18. The timelines under the 

Code are framed anticipating sufficient number and infrastructure for IUs. 

Various provisions of Code reflects that a strong network of IUs will be needed. 

For instance, if we consider section 29 of the Code which imposes a duty on 

RP to prepare information memorandum, implies it to be strong and sufficient, 

as the whole resolution plan is to be formulated upon it. The anticipation of 

existence of ‘information infrastructure’ has not been articulated in practice. As 

far now, only 1 IU namely, The National e-governance Service Ltd. (NeSL) has 

been registered.  

 

There is a problem having monopolistic portal to be framed considering the 

ground realities. There is problem with the accountability of IU’s which 

ultimately affects the productivity of the IU. If the premise, on which Resolution 

Plan would stand, is itself faulty, how could we expect to have a viable resolution 

plan?  So there is an urgent need of creating competitive market of IUs for 

enhancing the quality of information stored.  

 

Ultimately, Resolution plans consider the Books of the Corporate Debtor to 

find out way so as to sustain in market. IUs are Government Recognized 

Record-keepers of corporate having various kinds of debts. Online mechanism 

provided in Code at various junctures reflects the intention of legislation to have 

‘ready’ online database of debts and corporate debtors. The need of IU can be 

understood keeping in mind the standards of book-keeping by Corporates. 

Companies Act, 2013 provides for prescribed formats of book keeping which 

can be relied on while deciding the issues under IBC, 2016. Many Resolution 

practitioners are critical about the way in which book-keeping is done and how 

it creates hurdles in resolution process. Recently the GoI has proposed 

																																																								
18. Shishir Mehta, Kumar Saurabh Singh, Rajeev Vidhani, and Ahana Sinha, The Insolvency and Bankruptcy Code, 
2016- New Road and New Challenges,  76, 82 (2016) PL (CL) July 76. (www.scconline.com) 
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decriminalization of almost 47 offences under Companies Act, 2013 which has 

got a nod from the central cabinet. Which includes several petty offences of 

book-keeping also. If at all such amendment is passed, would we be in a position 

to direct the CD to maintain record properly? And would there be any 

deterrence of law? Of course the answer is in negative.  So let us consider the 

hypothetical condition that no duty or liability has been imposed on corporate 

debtors under Companies act or any other law time being in force regarding 

keeping the proper information of its debts and dues, if network and structure 

of IUs are made strong, such duty can be imposed and enforced under IBC, 

2016.  

 

D) Committee of creditors.  

 

The CoC constitutes an important aspect if the ecosystem governing insolvency 

and bankruptcy under the IB Code.19 It is necessary to understand why and how 

this mechanism of control of creditors was evolved. Prior to enactment of IBC, 

2016 we were following the US model of Resolution process, based on Chapter 

11 of Insolvency Law in USA.  

 

The Report of Bankruptcy Law Reforms Committee identifying the imbalance 

between powers stated that “the limited liability company is a contract between 

equity and debt. As long as debt obligations are met, equity owners have 

complete control, and creditors have no say in how the business is run. When 

default takes place, control is supposed to transfer to the creditors, equity 

owners have no say.”20 The then imbalance between equity owners and the 

creditors was affecting the business. The creditors were not much interested in 

lending as they knew that they have very less powers in case of default in 

payment by the debtor. So to address the issue viable plan to have one single 

forum consisting of financial creditors was suggested by BLRC.  

 

																																																								
19Akaant Mittal, Issues under the insolvency and bankruptcy code post admission of the insolvency application, J-6, 
J-5( 2018) 8 SCC (J).  
20BLRC Report, Para __ 
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Composition - The Committee of Creditors is formed under Section 21 of the 

Code, by interim resolution professional after collating all the claims received 

against the corporate debtor and determination of his financial position. The 

meeting of Committee of Creditors has to be called by Resolution professional21 

the notice of such meeting has to be given to members of committee of 

creditors and members of suspended board of directors or partners of corporate 

persons and operational creditors or their representatives if the amount of their 

aggregate dues is not less than ten per cent of the debt.  

 

Vote share- Resolution professional will decide the vote share of member of 

CoC. The vote share will be assigned according to the financial debt owned 

towards the financial creditor. It is pertinent to note that only financial creditors 

are made crucial decision makers and they have been given the vote share. The 

rationale behind vesting this power only in “financial creditors” is that it is only 

these creditors that have “both with the capability to assess viability as well as 

to be willing to modify terms of existing liability in negotiations since generally 

operational creditors are neither able to decide on matters regarding the 

insolvency of entity, nor willing to take risk of postponing payments for better 

future prospects for the entity.22 

 

POWERS AND FUNCTIONS OF COC-  

 

Committee of Creditors acts as manager of corporate in going concern. 

Therefore, much responsibility has been shouldered on CoC. Committee of 

Creditors is responsible to authorize the Insolvency Professional to take or not 

to take certain actions such as raising interim finance upto limit specified by 

CoC, creating security on the assets of the secured creditor, undertaking related 

party transaction, amending constitutional documents, change of capital 

structure or management of the borrower.  

																																																								
21S. 24, IBC, 2016.  
22 Supra 104.  
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The main function of CoC is to approve the resolution plan. For approval of 

resolution plan now after the amendment of 2018, voting share required is sixty-

six per cent. Earlier it was 75%.  

 

CoC has been conferred with very wider powers. Once the resolution plan is 

approved by CoC, NCLT has limited jurisdiction. NCLT can only check 

whether the requirements of Section 30(2) of IBC, 2016 are fulfilled or not. 

Supreme Court has observed that the legislature, while enacting IBC, has 

consciously ensured that no ground is available to question the ‘commercial 

wisdom’ of the individual financial creditors or he collective decision of NCLT 

in approving or rejecting a resolution plan and such commercial considerations 

are outside the judicial review.23 

 

The powers of CoC were also discussed in Essar Steel India Ltd. v. Satish Kumar 

Gupta24, Supreme Court went on to say that CoC will have whole power to 

decide how and when debt payments are to be made only factor to consider for 

judicial review is whether committee has considered maximization of assets or 

not? If the answer is yes, Court/ NCLT cannot intervene. CoC can take a 

decision of differential payment for differential classes.  

 

It is expected that CoC will act as trustee for going concern and authorize IP to 

work accordingly. Though powers are conferred on CoC, no guiding principles 

are given under the Code nor by IBBI, for functioning of CoC. Without 

standard protocols and guidelines to deal with decision making by the 

Committee of Creditors, there are often indifferences within the creditors which 

are leading to delays and resulting in non-compliance with the given timelines 

and in some cases such decisions might not be commercially sound.25 It has 

become imperative to develop standard guidelines and protocols for working of 

CoC. Though we should recognize the autonomy given to CoC, which is 

necessary, we have to consider arbitrary powers shall not be vested to CoC. 

																																																								
23K. Sashidhar v. Indian Overseas Bank and Ors, 2019 SCCOnLine SC 257 
24 Judgment dated 15.11.2019 in Civil Appeal No. 8766-67 OF 2019 
25Ketan Mukhija, Challenges in Insolvency Resolution Process under Insolvency and Bankruptcy Code, 2016, 5 KIIT 
Student L Rev 25, 28 (2018). 
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Section 33(2)26, confers such arbitrary powers to CoC to take decision to 

liquidate the CD at any time during the CIRP and intimate the same to the AA. 

AA is under mandate to accept the decision of the CoC and pass a liquidation 

order. 27 

 

On the background of above discussion it is very much clear that there is need 

for defining powers and functions of CoC. 

 

E) Timeline issues.  

 

Stringent timelines envisaged in the code is one of the important objective to 

be achieved. The adherence to timelines specified in the Insolvency Code and 

the speed of resolution process are critical to the effectiveness of the Insolvency 

Code.28 The code mandates to complete CIRP process within a span of 180 days 

which further can be extended up to more 90 days. The proviso which was 

inserted by Amendment Act of 2018 which says the proceedings in any case 

shall not exceed period of 330 days. India jumped to 63 numbers in Ease of 

doing business.29  

 

Earlier it was __.  There are several indicators for adjudging the ease of doing 

business; one of such indicator is Resolving Insolvency. India secured 52 ranks 

for this indicator in 2020.30 Earlier the rank was __ in 2019. Average time 

required for recovery is 1.6 years. Before enactment of IBC, 2016 average time 

required for completion of insolvency proceeding was __.  

 

																																																								
26 Section 33(2)-  Where the resolution professional, at any time during the corporate insolvency resolution process 
but before confirmation of resolution plan, intimates the Adjudicating Authority of the decision of the committee of 
creditors 1[approved by not less than sixty-six per cent. of the voting share] to liquidate the corporate debtor, 
the Adjudicating Authority shall pass a liquidation order as referred to in sub-clauses (i), (ii) and (iii) of clause (b) of 
sub-section 1.[Explanation. – For the purpose of this sub-section, it is hereby declared that the committee of creditors 
may take the decision to liquidate the corporate debtor, any time after its constitution under sub-section (1) of section 
21 and before the confirmation of the resolution plan, including at any time before the preparation of the 
information memorandum.] 
27Navin K. Pahwa,, Corporate Insolvency: its operation and emerging problems , 112, 116, 30 NLSI Rev 111 (2018). 
28Innovative Industries v. ICICI Bank,  (2018)  SCC 1 407. 
29 https://data.worldbank.org/indicator/IC.BUS.EASE.XQ last accessed on 20.02.2020. 
30Ibid .  
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Table 4: Average Time for Approval of Resolution Plans/Orders for Liquidation 

 

 

The above data is reflecting that the timelines are not followed properly. 

Though we have secured good ranks in World Bank surveys, those ranks are 

not satisfactory. There are several factors responsible for such delays. One of 

such factor is non-availability of information. The time-lines under the Code are 

decided with an anticipation of existence of ready information about the debts 

of the Corporate Debtor. To attain this goal provisions are made for 

Information Utility Hence the purpose to provide for time bound mechanism 

is not fulfilled. 

 

One of the reasons for not following timelines is interpretation of various 

provisions given by Supreme Court. While noticing the provisions of section 7 

of IBC, the court found that, “The speed, within which the adjudicating 

authority is to ascertain the existence of a default from the records of the 

information utility or on the basis of evidence furnished by the financial 

creditor, is important. This it must do within 14 days of the receipt of the 

application.”31  

 

Even in case of JK Jute Mills and Co. Ltd. v. Surendra Trading Co.32 the 

question with respect of sections 7(4) and (5), 9(5) and 10(4) was posed as to 

whether the timeline prescribed for admitting or rejecting petitions under these 

respective provisions is mandatory or directory. The NCLAT held that the 

section is procedural in nature and therefore timelines given are directory, 

																																																								
31Innovative Industries v. ICICI Bank., (2018) 1 SCC  407.  
322017  SCC OnLine NCLAT 3. 

Sl. 

No. 

Averagetimefrominsolvency 

commencementdatetill 

No.ofCIRPs

covered 

Time (Indays) 

Includingexcludedtime Excluding excludedtime 

1 Approval of resolution plans by AA 190 394 364 

2 Orders for liquidation by AA 780 308 NA 
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except the time of 7 days to rectify the application is mandatory. Supreme court 

overturned the decision saying that every provision including the provisos to 

sections are directory and not mandatory.33 

 

F) Resolution plan 

 

IP (efficiency of IP becomes necessary) have to prepare information 

memorandum on the basis of claims, assets of promoters and assets of 

company. Thus, it becomes important to have well maintained books of 

accounts for these assets. But, companies lack in maintaining this data, which 

will subsequently hamper the preparation of Information memorandum. (Bad) 

info memorandum will in the end affect the resolution plans. And rejected 

resolution plans will lead to compulsory liquidation of company. (Objective of 

promoting the entrepreneurship gets frustrated) 

 

G) Threshold limits 

 

The code provides for a threshold limit of Rs.1, 00,000 due and payable and 

which has resulted into a default for initiation of CIRP. Such low threshold 

limits attract an increase in number of cases. It cannot be overlooked that the 

initiation of Insolvency process have serious implications on the company as 

the entire management of company gets transferred to IPs’ and the Committee 

of creditors gets an upper hand over the corporate debtors in deciding the future 

working of the company. It becomes necessary to maintain a balance between 

the minimum threshold limit of default and the serious implications which the 

company will have to face.   

 

On the contrary, the fact cannot be ignored that increasing the threshold limit 

which hamper the rights of the creditors having an amount due and payable 

below that threshold limit. Thus, solution a way out is essential not only for 

																																																								
33Surendra Trading Co. v. Juggilal Kamlapat Jute Mills Co. Ltd., (2017)  16 SCC 143 
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securing the rights of the creditors but also for reducing the initiation of 

insolvency process of where the default is of minimal value. 

 

H) Overriding effects of IBC over other legislations.  

 

IBC is a comprehensive code which provides for consolidation and 

amendments to various legislations. It has brought a complete transition from 

one system i.e. debtor in possession to another system i.e. creditor in control. 

However, being a commercial legislation it is interlinked with many other 

statutes. Absence of an overriding clause would have resulted in a chaos in 

implementing IBC in consonance with other laws. For this purpose, Sec.238 

have been included in the Code which envisages Overriding effect of IBC over 

other legislation. The Non-Obstantive nature of this clause gives an upper hand 

to the provisions of IBC over other Statutes.  

 

However, Section 238 being a of a general nature “any other law for the time being 

in force or any instrument having effect by virtue of any such law”, has always been a 

matter of dispute. Its application to other statutes has always come up for 

judicial interpretation.   

 

Effect on Arbitration and Conciliation Act, 1996- 

 

The overriding effect has impact on various laws. At several instances the 

admission of CIRP was challenged on the basis of existence of Arbitral 

Agreement. The contention of corporate debtor was, there was an existing 

arbitration agreement and therefore the petition under section 9 of IBC ought 

to be dismissed. However, NCLAT on this specific contention refuted the 

argument holding that presence of an alternative remedy of arbitration cannot 

be a ground to reject an application under Section 9.34   

 

																																																								
34International Road Dynamics South Asia (P) Ltd. v. Reliance Infrastructure Ltd, 2017 SCC Online NCLAT 218.  
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The researcher submits that there should be provision for mediation or 

alternative dispute resolution before initiation of CIRP, if there is an express 

agreement between CD and Creditor. That procedure can be designed with 

prescribing time-lines so as to strike a balance between time-bound mechanism 

and avoidance of litigation.  

 

Another issue regarding Arbitration arose when moratorium period starts. The 

question was dealt by Supreme Court in Hotel Gaudavan (P) Ltd. v. Alchemist Asset 

Reconstruction Co. Ltd.35 Court quashed the arbitration proceedings initiated after 

admission of CIRP application. It was observed by the Court that:  

 

The mandate of the new Insolvency Code is that the moment an insolvency 

petition is admitted, the moratorium that comes into effect under Section 

14(1)(a) expressly interdicts institution or continuation of pending suits or 

proceedings against corporate debtors36. 

 

In Ksheeraabd Constructions (P) Ltd. V. Vijay Nirman Co. (p) Ltd., NCLAT had 

categorically held that in accordance with Section 238 of the IBC all other laws 

are overridden, including the Indian Arbitration and Conciliation Act, 1996. 

Hence it was held that the provisions under the IBC with regard to finality of 

an arbitral award for initiation of CIRP would prevail over the provisions of the 

Arbitration and Conciliation Act, 1996.37 

 

Effect on RERA, 2016 - 

 

Another conflict with reference to implementation of Real Estate (Regulation 

and Development) Act, 2016 and IBC, 2016 has to be considered. Under 

RERA, interest of the homebuyers is a paramount consideration and builders 

are held liable if a project is delayed, whereas under the IBC, these homebuyers 

																																																								
35SCC OnLine NCLAT 439 para 8.  
36Ibid.  
37Ksheeraabd Constructions (P) Ltd. v. Vijay Nirman Co. (P) Ltd., 2017 SCC OnLine NCLAT 309.  
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are usually categorized as “unsecured creditors” resultantly bringing them to the 

rung lower to secured creditors like the financial lending institutions.38 

 

Effect on PMLA, 2002. 

 

One of the debate is about the interplay between IBC and Prevention of Money-

Laundering Act, 2002.Various judgments of NCLAT and Supreme Court were 

conflicting in nature as far as question of confiscated property is concerned. 

The opinion was divided into following propositions – 

 

- The attachment proceeding are not subject to moratorium under section 14 

of the IBC, they can continue after the insolvency commencement date and 

the conclusion of the corporate insolvency resolution process period and 

the assets may be attached/ confiscated accordingly.  

- Charges created are not automatically voided upon attachment. State action 

would be restricted to parts the assets whose value exceeds the charge of 

the creditor.  

 

One view is PMLA proceedings are not affected by initiation of CIRP and 

another view is partially the attachment of property has impact of IBC as only 

the part of assets can be attached which exceeds the value.  

 

To understand the correct position let us take recourse of provisions of PMLA, 

2002. As per Section 9, all the rights to the assets vest with the state, free from 

all encumbrances.39 However, section 8(8) of the PMLA provides that a 

claimant with a legitimate interest, acting in good faith and diligently, suffering 

a quantifiable loss as a result of money laundering may seek restoration of assets 

charged to him.40 Careful reading of both the sections make it clear that the 

property confiscated is proceed of crime and is not lawful asset of Corporate 

Debtor. Therefore, creditors cannot use such asset to discharge of their debts. 

																																																								
38Akaant Kumar Mittal, Issues under the Insolvency and Bankruptcy Code post admission of Insolvency application, 
J-14, J-5, (2018) 8 SCC (J) .Link ---.  
39S. 9, The Prevention of Money-Laundering Act, 2002. 
40S. 8(8), Ibid.  
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By ordinance of 2019 Section 32A was inserted into the Code. It provides that 

no action shall be taken against the property of the CD in relation to an offence 

committed prior to the commencement of the CIRP, where such property is 

covered under a resolution plan approved by the NCLT.41 

 

Though it is interesting to note that which property exactly has to be excluded 

is not mentioned in the Amendment. Explanation to section 32A says if action 

has already been taken prior to the approval of the resolution plan by the NCLT, 

section 32A will not apply.  

 

In simple words property which is confiscated before Insolvency 

Commencement Date cannot be part of the resolution plan. A creditor may 

seek release of attachment after ICD but before Resolution plan is approved, if 

such action is successful, the property can be made subject of Resolution plan.  

 

Still the question of moratorium is unanswered which can affect the proper 

functioning of IBC, 2016.42 

 

EFFECT ON SARFAESI-  

 

Due to the overriding effect on all other laws, IBC has an upper hand and 

primacy over the proceedings under several other financial legislation. The moot 

question can be raised here with respect to, assets which are acquired by 

financial creditor under SARFAESI Act, before initiation of CIRP, whether they 

are subjected to calculate in assets of Corporate Debtor and whether their 

possession has to be handed over to Insolvency Professional. NCLT has 

answered the question in Tirupir Surya Textile (P) Ltd., In re,43 - 

 

“… Section 18 contains the duties of the IRP and under clause (f) and (f) (ii) 

of the section, it is provided that the IRP shall take over the control and custody 

																																																								
41S. 32A, IBC, 2016.  
42Ashwin Mathews, GopalMachiraju, Harmonizing IBC and money laundering laws, .  
432017 SCC OnLine NCLT 108111.   
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of any asset over which the corporate debtor has ownership right as recorded in 

the balance sheet of the corporate debtor, assets that may or may not be in 

possession of corporate debtor. In view of this, financial creditor is directed to 

handover the physical possession of the assets of the corporate debtors to the IRP 

within two days..”44 

 

CONCLUSION 

 

The Insolvency and Bankruptcy Code, 2016 was enacted with great expectations 

and to articulate the hopes, aspirations of Business sector which ultimately 

aimed for betterment of economy. As we have seen already by enacting such 

law we conferred ‘Freedom of Exit’ to the businesses which is an essential right 

to be possessed by Corporates.  

 

The Code aims at consolidation of Insolvency related laws for corporate 

persons. As the Code suggests it was enacted for consolidation of the Personal 

Insolvency laws and to provide proper machinery for individual Insolvency 

along with insolvency of Partnership firms.  

 

The researcher has extensively analyzed the provisions of IBC, 2016.While 

doing so, BLRC report, 2015 has been considered as benchmark to analyze 

whether the Code is properly drafted to give shape to aspirations and hopes of 

stakeholders. Now after 4 years of implementation of Code, various reports, 

orders/ judgments delivered by Supreme Court, NCLT and NCLAT, have set 

the tone of the discussion.  

 

It is imperative to conclude that the IBC, 2016 has been given implemented in 

its true spirit.  

  

																																																								
44 Ibid.  


