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INSANITY AS A DEFENCE 
-ABHILASH VERMA1 

 

ABSTRACT 

 

In many countries, there are conflicting opinions and mechanisms regarding the correct 

treatment or punishment of mentally ill individuals who have committed some crime. The 

general population is concerned about their safety and they find it hard to accept that a mentally 

ill individual who has committed a crime can be hospitalized and after some time get discharged. 

In many countries the option of incarceration and hospitalization are available. In some cases, 

incarceration occurs before hospitalization. In others, hospitalization is done first, which is 

then followed by a prison term so that the person can understand that for what crime he is 

being punished. Other alternative can be treatment years. The court would decide the number 

of years of treatment required, according to the crime the individual has committed. This 

dilemma has no unambiguous solution. The ultimate objective is to make a balance between 

the right of the patient to treatment and the court’s responsibility to ensure public safety. In 

recent years, there has been a lot of awareness about patients’ rights, integration of mentally ill 

individuals into the community, reduction of hospitalization time and of hospital beds for 

mentally ill, and more ambulatory services. The people worried about their safety finds it 

difficult to accept the possibility that a mentally ill individual who commits a crime can be 

hospitalized and eventually discharged, sometimes after a relatively short time and can again 

roam freely. Although this aftermath may be legally possible if the mental state of the patient 

has made positive developments, potential danger and threats to the safety of common people 

remain primary concerns. There is no easy outcome to this dilemma. The question of future 

risk can tip the scale in the direction of not releasing the patient from responsibility because of 

mental illness, even in situations when it might be right thing to do.  
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INSANITY AS A DEFENCE UNDER INDIAN PENAL CODE,1860 

 

In Section 84 of the Indian Penal Code, a person who has unsound mind shall 

act like nothing is an offence committed by an individual who is not able to 

understand the nature of the act or does what is wrong or contrary to legislation 

due to a lack of a sound mind. 

 

For this defense, certain criteria’s needs to be fulfilled – 

 

1. Accused individual was in a state of unsound mind when the said (offence) 

was taking place. 

2. Accused was unaware of the nature of the act or do what was either wrong 

or contrary.  

 

If something is ‘wrong’, it is not necessary that it will also be ‘contrary to the 

law.’ The legal concept of insanity is critically different from medical concept. 

Each form of insanity is not acknowledged as a satisfactory excuse by law. 

 

In the case ofHari Singh Gond v. State of Madhya Pradesh2, the Supreme Court 

found that Section 84 sets out the legal test of responsibility in cases of alleged 

mental insanity. The court found out that there is no definition of ‘mind 

soundness’ in IPC. However, the courts have considered this statement as 

equivalent to insanity. But the term ‘insanity’ itself does not have an exact 

definition. It is an expression used to describe numerous degrees of mental 

illness. Hence, every mentally ill person is not ipso facto exempt from criminal 

responsibility. A difference must be made between legal insanity and medical 

insanity. A court is concerned about legal insanity and not medical insanity. 

 

In the case of Surendra Mishra v. State of Jharkhand3, The court found out that 

‘every person suffering from mental illness is not ipso facto exempt from 

criminal liability.’ And also, in the case of Shrikant Anandrao Bhosale v. State of 

																																																								
2 Hari Singh Gond v. State of Madhya PradeshAPPEAL NO. 321 OF 2007 
3Surendra Mishra v. State of Jharkhand2005 (4) JCR439 Jhr 
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Maharashtra4, the Supreme Court, in determining the offense under Section 84 

of the IPC, held that ‘ it is the totally of the circumstances seen in the light of 

the recorded evidence that would prove that offense was committed.’ Hence it 

was included that “The unsoundness of the mind after and before the event is 

a relevant fact.” 

 

The first thing in a court that is to be considered when insanity defense is used 

is whether the accused has established that he was of unsound at the time of 

commission of the act. The term insanity is not used in Section 84 of the IPC. 

 

In Rattan Lal v. State of M.P5, it was established by the court that the critical point 

of time at which the unsound mind should be established is the time when the 

crime is actually committed and whether at that time the accused was in such a 

state of mind as to be entitled to benefit from Section 84 can only be determined 

from the circumstances that followed the crime. It is the behavior precedent, 

attendant and subsequent to the incident that may be relevant in knowing the 

mental condition of the accused during time of the commission of the crime 

but not those remote in time. 

 

In Kamala Bhuniya v. West Bengal State6, the accused was tried for her husband’s 

murder with an axe. A case was filed against the accused, she was allegedly 

insane at the time of the incident, the investigating officer discovered at the 

initial stage about the accused’s mental insanity. Prosecutor’s duty was to lay out 

for the accused’s medical examination; it was held that there was no motive for 

murder. The accused did he try to flee, neither did he try to remove the 

incriminating weapon failure was from prosecutor’s side was to discharge his 

initial responsibility for the presence of mens-rea in the accused during time of 

the commission of the offence. The accused was allowed to benefit from 

Section 84. And hence accused was found insane at the time of the commission 

of the crime and was held guilty of Culpable Homicide and not of Murder. 

																																																								
4Shrikant Anandrao Bhosale v. State of MaharashtraAIR2002SC 3399 
5Rattan Lal v. State of M.PJT2002 (7) SC 627 
6Kamala Bhuniya v. West Bengal State2006 (1)CHN 439, 2006 CriLJ 998 
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ENGLISH LAW ON THE DEFENCE OF INSANITY 

 

English law observes insanity as a valid defense to crime. The elementary 

definition of insanity is based on the M’Naghten Rules. These rules are 

regarding insanity medical definitions. In M’Naghten’s case, the judges observed 

the following insanity principles: 

 

1. It must be clearly displayed to establish the defense of insanity at the time 

of the act, the accused was working under such a defect of reason 

2. All are assumed to be sane and to have enough reason, until proved other 

wise, to be responsible for their crimes.  

3. He had no idea regarding the nature and the qualities of the act he was 

doing  

4. He had no idea what he was doing was wrong. 

 

The accused, therefore, prove on the basis of the facts that he was suffering 

from a defect of reason caused by mental illness in an effort to argue insanity, 

because either he was unaware of the nature and quality of the act, or he had 

not realized that his actions were wrong. 

 

TREATMENT OR PUNISHMENT 

 

There are so many mentally ill individuals in the prisons that it raises the 

question of whether indeed it is a desirable situation7.Today, there is more 

emphasis placed on the test of the relationship connecting the crime and 

psychotic content. The automatic exemption from responsibility for a criminal 

who has a chronic psychiatric illness such as schizophrenia is no longer valid. 

 

																																																								
7Baillargeon J, Binswanger IA, Penn JV, et al: Psychiatric disorders and repeat incarcerations: the revolving prison 
door. Am J Psychiatry 166:103–9, 2009 (Apr.20,2020, 6:00 PM) https://www.ncbi.nlm.nih.gov/pubmed/19047321 
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This more focused approach does not necessarily mean that more patients will 

be behind bars8.The option of partial responsibility in some countries leads to 

some prison time. In most countries, the options of imprisonment and 

hospitalization are available in concept. In some, imprisonment occurs before 

hospitalization. In other countries, accused is hospitalization first, then is given 

prison term. In the USA, the concept of guilty but mentally ill began in Michigan 

in 1975 and gained momentum following the United States v. Hinckley trial 

(1982)9.Many states added this option to the insanity defense and did not scrap 

it. This verdict leads to a double stigma, and more jail time, because it indicate 

that the accused committed the crime, was aware of the wrongfulness of the 

crime, but had a mental disorder that interfered with compliance with the law. 

A more acute course of punishment was created—one with no limitation on 

punishment, including the death penalty. The prominence is on punishment and 

consideration of public safety and not psychiatric treatment in prison.Guilty but 

insane is no defense, but rather a court ruling that the accused is guilty and 

should be punishment.  

 

The common traits between the treatment model and the punishment model 

are the concern for public safety and prevention of crime being repeated. There 

should be repeated evaluation of patients during hospitalization. In most 

countries standard risk assessment is performed with the PCL-R (Psychopathy 

Checklist-Revised) and HCR-20 (Historical Clinical Risk-20). Re-evaluation 

generally takes place every six months. In Israel, the issue is deliberated in the 

Supreme Court, through different vantage point. In case the patient was 

hospitalized by court order for years because his mental state did not improve, 

but the period of hospitalization by court order was based on a petty crime 

(theft of a bicycle), The Honorable Judge Barak ruled that the duration of 

hospitalization should not be longer than a prison sentence would have been 

for the identical crime. In case patient's condition would need additional 

treatment, he would be moved to the civilian course of treatment. 

																																																								
8 Zemishlany Z, Melamed Y:The impossible dialogue between psychiatry and the judicial system: a language 
problem. Isr J Psychiatry Relat Sci 43:150–4; discussion 155–8, 2006 (Apr. 28,2020, 7:15PM) 
https://www.scielo.br/scielo.php?script=sci_nlinks&ref=000052&pid=S0101-6083200900040000800001&lng=pt 
9United States v. Hinckley, 672F.2d115(D.C. Cir. 1982) 
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In this case, it seems that the intentions of the Court concerned allocation of 

responsibility, since the ruling mandates the maximum, not the minimum, 

duration of treatment. Throughout the years, the authorities have juggled 

between punishment and treatment, between complete relief from 

responsibility and limiting the insanity defense. For ex, the insanity defense has 

been partially abolished in five of the U0nited States (Montana, Utah, Idaho, 

Kansas, and Nevada); however, testimony regarding mental state is still 

permitted and mens rea must still be proved. 

 

COMBINATION OF THE TREATMENT AND PUNITIVE 

POSITIONS 

 

Medically speaking there is space for the slight approach when there is clear 

proof that the crime is directly associated to the illness. Discharge must be 

decided by a legal committee or by the courts, as is done in most of the 

countries. For example, In England according to the Mental Health Act of 1983, 

the patient under court order is discharged according to the decision by the 

physician, except when a restriction order has been passed, which can be only 

be done by the Crown Court for a patient who has committed a serious crime. 

In that case discharge handled by the Psychiatric Committee instead of treating 

physician. 

 

However, this can produce a situation in which an individual who is no longer 

psychotic would be required to remain in the hospital because the legal 

committee did not release him. Now the question arises regarding whether the 

hospital is the appropriate place for that individual and whether public safety is 

the only question at hand. The predicament is raised regarding the treatment of 

the patient (who committed a crime and was found not responsible for his 

actions) after his recovery from the psychotic state, to prevent mental relapse 

with danger to the general public. In several countries, there is no legal recourse 

for prevention, a subject that may require legislation. If the individual is no 

longer ill, but is still dangerous, should he or she remain in the hospital or be 

moved to a nonmedical incarceration facility? The opinions are divided, 
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although many believe hospitalization is most appropriate, since the core of the 

matter is the illness. 

 

Administratively, there is an alternative for mandatory conditional discharge 

which requires ambulatory care after every court ordered hospitalization. This 

option would allow for closer follow-up and would enable rehospitalization in 

the event of degradation of the mental state that could create a risk based on 

prior proven dangerousness. Discharge and devolvement of the individual to 

the society should be done cautiously. After an elongated hospitalization in a 

ward, the patient needs assistance and close observation for a brief period. The 

main motive is to help the patient when necessary and to protect the society. In 

a few countries, such as Germany and The Netherlands, discharge is usually 

conditional, and thus appropriate community outpatient facilities are needed 

that are not available in all countries. 

 

An additional option could be “treatment years.” The court would determine 

the amount of years of treatment needed, as per the to the seriousness of the 

crime and therefore the risk to public safety. The treatment setting would be 

decided by medical professionals in accordance with the decision of a 

psychiatric committee, under court supervision with the option to appeal. When 

in a mentally unable state, the patient would be hospitalized but would later be 

a candidate for a rehabilitation program, after his condition starts improving. 

He will then be transferred to ambulatory care, after the authorization of the 

psychiatric committee. Ambulatory care would be compulsory after discharge, 

and the frequency of visits and treatment would be decided by the attending 

physician. In addition to the routine medical follow-up, legislation would be 

required to enable supervision by a parole officer who would be responsible for 

enforcing required ambulatory treatment.  

 

If the patient's condition were to deteriorate, he would be readmitted on the 

bases of original treatment. This alternative is low cost, considering that it uses 

already existing hospitals, with the help of a parole officer who would have the 

authority to get the help of the police to enforce compulsory treatment if 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|8 

necessary. Ongoing treatment is economically feasible and could also help avoid 

aggravation of the patient's health and also will lessen the risk of recidivism. 

 

CONCLUSION 

 

There should be a well-defined definition for ‘mental insanity’ to avoid the 

various controversies and confusions that come in the way of understanding the 

difference between the term ‘mental disease’ and the actual insanity of mind 

sought by the Code or the so-called ‘legal insanity’ in order to make this as a 

defense option to the accused. The uncertainty of whether to punish or treat 

has no perfect solution. The final goal is to maintain a balance between the 

rights of the patient to treatment and the responsibility to ensure public safety. 

And also Section 84 of the Indian Penal Code must be amended to include the 

partial defense of diminished responsibility for murdering insane persons. This 

change should be done on an equal footing with the defense of reduced 

responsibility as accepted under the defense of insanity as defined by English 

criminal law. 

		


