
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|1 

INSOLVENCY AND BANKRUPTCY CODE: 

MAJOR STEPS TOWARDS INNOVATIVE AND 

TIME BOUND INSOLVENCY RESOLUTION 
-ANISH ROY1 

 

INTRODUCTION 

 

India is on the verge of a major shift in its recovery, insolvency and bankruptcy 

jurisprudence following the introduction of the 2016 Insolvency and 

Bankruptcy Code (the "Code"). Several well-established concepts are being 

challenged and new concepts are being developed at the same time. It is, for 

example, a well-known legal principle that any dispute should be challenged 

within the limitation period prescribed by the Limitation Act, 1963. In 

Neelkanth Township and Construction Pvt. Limited v. Urban Infrastructure 

Trustees Limited2 the Hon'ble National Company Law Appellate Tribunal 

(hereafter referred to as the "NCLAT") maintained that the Limitation Act, 

1963 did not apply to the Code.  

 

While there are several such instances, such as the one mentioned above, the 

applicability of other laws and legal concepts to insolvency proceedings is a very 

sensitive issue mentioned in the United Nations Commission on International 

Trade Law's "Legislative Guide on Insolvency Law" (hereafter referred to as the 

"Legislative Guide on Insolvency Law"). The Hon'ble Supreme Court's on 

Legislative Guide Insolvency Law in Mobilox Innovations Private Limited v. 

Kirusa Software Private Limited3 states that ' Insolvency law should, clearly state 

all provisions of other laws that may affect the conduct of insolvency 

proceedings (e.g. labor law; commercial and contract law; tax laws; laws that 

affect insolvency proceedings). The Code in “sections 243 to 255” has 

elaborately captured the changes brought in the provisions of various laws by 

																																																								
1 Student, 4th Year, K.I.I.T School of Law, Bhubaneshwar. 
2 CIVIL APPEAL NO. 10711 OF 2017: MANU/SCOR/33743/2017 
3 Civil Appeal No. 9405 of 2017: MANU/SC/1196/2017 
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the Code. However, the question remains to be answered affirmatively whether 

the provisions of the Code sufficiently cover all other laws. 

 

In this context, and in the light of the judgment passed by the Hon'ble Allahabad 

High Court in Sanjeev Shriya v. State Bank of India & others4, the crucial issues 

related to the Code's guarantees was discussed. While the Code is very clear on 

the aspects related to the guarantees, there is considerable confusion in the 

financial sector about various issues surrounding the guarantees. The Indian 

Insolvency and Bankruptcy Board (hereafter referred to as the' IBBI') may 

examine the aspects of the Guarantee Code and clarify the manner in which it 

introduced an amendment to section 2 of the Code by way of Insolvency and 

Bankruptcy Code (Amendment) Ordinance 2017.  

 

Co-extensive liability of guarantor and principal debtor Before proceeding with 

the Code's guarantee scenario, the established concept of a guarantor and 

principal debtor must be stated. According to section 128 of the Indian Contract 

Act 1872, the liability of the guarantor and the principal debtor shall be co-

extensive unless the contrary has been contracted. In a way, unless there is a 

contract to the contrary, the creditor is not obliged to exhaust his remedies to 

the principal debtor before approaching the guarantor. The Hon'ble Supreme 

Court in Industrial Investment Bank v. Bishwanath Jhunjhuwala5 summarized 

the legal position and quoted several judgments on this issue “The legal position 

as crystallized by a series of cases of this Court is clear that the liability of the 

guarantor and principle debtors are co-extensive and not in the alternative.”  

 

Therefore, the concept of co-extensive liability of guarantor and principal 

debtor does not need to be further elaborated at this stage. Simultaneous 

insolvency proceedings against the principal debtor and the guarantor 

According to the Indian Contract Act 1872, it can easily be concluded that the 

Code in its original form does not prevent simultaneous proceedings against 

both the principal debtor and the guarantor. In Sanjeev Shriya, the Hon’ble 

																																																								
4 Writ - C Nos. 30285 and 30033 of 2017: MANU/UP/2243/2017 
5 (2009) 3 SCC 478 
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Allahabad High Court observed that, wherein a corporate debtor is undergoing 

corporate insolvency resolution process (hereafter, the “CIRP”) under the 

Code, parallel proceedings against the personal guarantors of such corporate 

debtor should not be initiated since the liability of the corporate debtor shall 

only be crystallized once the NCLT approves the resolution plan under section 

31 of the Code or passes an order of liquidation of the corporate debtor under 

section 33 of the Code.  

 

In paragraph 29 of the Sanjeev Shriya judgment, the Hon'ble High Court 

mentions," Shri Navin Sinah's argument is also reinforced on the ground that 

once the liability is still in a fluid situation and the same has not been crystallized, 

two parallel / split proceedings in a different jurisdiction should, if possible, be 

avoided in such a situation. In the circumstances mentioned above, the 

objection raised by the respondent bank's learned counsel regarding alternative 

remedy cannot be sustained and is rejected. In this case, however, the Hon'ble 

Court primarily dealt with the issue pursuant to section 14 of the Code, the 

observation that a creditor can take action against the guarantor only after the 

main debtor's debt crystallization requires serious consideration. Similarly, in 

Axis Bank Limited v. Edu Smart Services Limited (hereafter "ESSL"), question 

before the Hon'ble NCLT Delhi was whether invoking the corporate guarantee 

against the corporate debtor (in this case also the guarantor) during the 

moratorium period under section 14 of the Code amounts to enforcing the 

corporate debtor's security interest? In this case, both the principal debtor and 

the guarantor underwent the CIRP under the Code and Axis Bank Limited, 

being both the principal debtor and the guarantor's financial creditor, filed their 

claim with the professional resolution appointed for the principal debtor and 

the guarantor under the Code.  

 

However, Axis Bank's claim was rejected by the guarantor's professional 

resolution on the ground that Axis Bank Limited invoked the corporate 

guarantee during the moratorium pursuant to Section 14 of the Code6. The 

																																																								
6‘ Section 14 refers only to debts due by corporate debtors, who are limited liability companies, and it is clear that in 
the vast majority of cases, personal guarantees are given by Directors who are in management of the companies. The 
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Hon'ble NCLT also made an interesting observation at paragraph 21 of the 

order and stated, "In equity also, the applicant-Axis Bank Ltd. would not suffer 

any prejudice as it has already claimed the amount of the principal borrower- 

Educomp Solutions Ltd. debt in CIRP in a separate proceeding initiated by 

admission of C.P. IB-101(PB)/2017' The judgment passed by the Honorable 

Bombay High Court in Lachman Joharimal v. Bapu Khandu and Tukaram 

Khandoji7, whereby the Honorable Court held that' the very object of the 

guarantee shall be defeated if the lender is requested to postpone his remedy 

against the security.  

 

The creditor is a banking company in the present case. A guarantee is a collateral 

security that a banker usually takes. The security will become useless if its rights 

against the security can be so easily reduced. "Needless to say, both in Sanjeev 

Shriya and ESSL, the Hon'ble High Court and the Hon'ble NCLT respectively 

asked the creditors to postpone their remedies against the guarantor for various 

reasons. From a simple reading of the above two judgments, it can be concluded 

that these two judgments deviated from the well-crystallized concept of the 

guarantor's and the principal debtor's co-extensive liability. Furthermore, in 

ESSL, the NCLT should not have entered into the discussion on the timing of 

the guarantee's invocation for two main reasons.  

 

First, it is not compulsory for a creditor to apply first and then take action 

against a guarantor. On Contracts it was observed that' Conditions preceding 

the liability of the insurance company Prima facie the insurance company may 

proceed without claim against him and without proceeding against him' 

Secondly, the definition of the claim in the Code states that' Claim means-(a) 

the right to payment, whether or not that right is reduced to judgment, fixed, 

disputed, uncontested, legal, equitable, guaranteed, guaranteed. From the above, 

it is clear that the creditor is entitled to pay under a guarantee, and the said right 

cannot be removed simply because the creditor failed to ask the guarantor 

																																																								
object of the Code is not to allow such guarantors to escape from an independent and coextensive liability to pay off 
the entire outstanding debt, which is why Section 14 is not applied to them.’ 
7 (1869) 6 Bom HCR 241 
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before the moratorium was imposed. It is appropriate to mention here that the 

existence of default is a prerequisite for initiating the CIRP under the Code, but 

the existence of default is not a prerequisite for submitting a claim to the 

professional resolution under the Code.  

 

It is imperative to discuss the order passed by the Hon'ble NCLT, Ahmedabad 

in IDBI Bank Ltd. v. BCC Estate Pvt 8before we go into the pros and cons of 

initiating CIRP against both the guarantor and the principal debtor for the same 

debt. Ltd. ("BCC Estate" in the following). The brief facts of this case are that 

IDBI Bank, being the financial lender, initiated insolvency proceedings against 

one Asian Natural Resources Limited ("ANRL") for failing to pay IDBI's debt. 

IDBI Bank also launched insolvency proceedings against BCC Estate Pvt 

subsequently. Ltd. (hereafter referred to as "BEPL"), which was an ANRL 

guarantor. The said application filed against BEPL was opposed by BEPL on 

many grounds including that ANRL, being the main borrower, was undergoing 

CIRP and therefore CIRP's initiation against BEPL could not be sustained. In 

such a case on the ground that the Corporate Insolvency Resolution Process 

has already begun against the Principal Borrower, the Guarantor cannot avoid 

the Corporate Insolvency Resolution Process if the Principal Borrower has 

failed to repay the amount borrowed.  

 

The Respondent Company's Guarantee Agreement is an ongoing guarantee and 

an Irrevocable Guarantee. In the author's humble opinion, the position taken 

in BCC Estate by the Hon'ble NCLT is the correct legal position. Interestingly, 

the facts of the matter in Srei Infrastructure (P) Ltd. v. Assam Company India 

Ltd.9 (hereafter "Assam Company") were precisely contrary to the facts in 

Sanjeev Shriya. In this case, as the financial creditor, Srei Infrastructure ("Srei") 

initiated the CIRP pursuant to section 7 of the Code10 against Assam Company 

Ltd., which was the guarantor of Gujrat Hydrocarbons & Power SEZ Limited 

(the principal borrower). While the said proceeding was pending before the 

																																																								
8 MANU/NC/0975/2017 
9 MANU/NC/3276/2017 
10  see; https://ibclaw.in/section-7-initiation-of-corporate-insolvency-resolution-process-by-financial-creditor-
chapter-ii-corporate-insolvency-resolution-processcirp-part-ii-insolvency-resolution-and-liquidation-for-corpor/ 
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CIRP against Assam Company Limited, Kolkata, Srei was the guarantor of the 

principal borrower. The said application filed by Srei against Assam Company 

Limited was admitted by the Hon'ble NCLT.  

 

Here, it may be argued that since the proceedings against the principal borrower 

were still pending before DRT, Kolkata's liability to the principal borrower was 

still in a fluid situation and therefore, in the light of the Sanjeev Shriya judgment, 

the CIRP against the guarantor should not have been admitted. Resolution 

process is not in the nature of recovery process Now that the Code's insolvency 

process is not a recovery suit, it is a well-established principle. The entire scheme 

of the Code was summarized by the Hon'ble Supreme Court in Innoventive 

Industries Ltd. v. ICICI Bank Ltd11.  

 

In paragraph 33 of this case, the Hon'ble Court observed that, "Therefore, the 

scheme of the Code is to attempt, by divesting the former management of its 

powers and assigning it to a professional agency, to continue the business of the 

corporate body as a continuing business. If the management is transferred under 

the plan so that the corporate body can repay its debts and get back on its feet. 

All this must be done within 6 months with a maximum extension of another 

90 days or else the chopper will come down and the liquidation process will 

start. 

 

It is therefore crystal clear that the Code is different from the laws of recovery 

and therefore guarantees should also be treated as provided in the Code. III.(b) 

For parallel proceedings against the principal debtor and the guarantor, the 

Code of Insolvency and Bankruptcy (Amendment) Ordinance, 2017 (hereafter' 

Ordinance') introduced a significant amendment to section 2(' Application') of 

the Code. A new clause "2(e) personal guarantors to corporate debtors" was 

introduced in section 2 of the Code by the said Ordinance. The amendment 

clarifies that the Code's provisions apply to corporate debtors ' personal 

guarantors.  

																																																								
11 (2018) 1 SCC 407 
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The amendment brought by the Ordinance, in the author's opinion, aimed at 

addressing the concern following the above-mentioned Sanjeev Shriya 

judgment. Furthermore, section 60(1)12 of the Code states that' the Adjudicating 

Authority shall have territorial jurisdiction over the place where the company's 

registered office is located in respect of insolvency resolution and liquidation 

for corporate persons including corporate debtors and their personal 

guarantors.' (Submitted emphasis). The position is further clarified in Section 

60(2)13 of the Code and states, “Without prejudice to sub-section (1) and 

notwithstanding anything to the contrary contained in this Code, where a 

corporate insolvency resolution process or liquidation proceeding of a 

corporate debtor is pending before a National Company Law Tribunal, an 

application relating to the insolvency resolution or bankruptcy of a personal 

guarantor of such corporate debtor shall be filed before such National Company 

Law Tribunal” 

 

Having regard to the amendment brought by the Ordinance and section 60 of 

the Code, the legal position appears to be very clear that the Code may initiate 

parallel proceedings against guarantors of corporate debtors. A bare reading of 

section 60(2) of the Code makes it clear that this section is applicable when a 

corporate debtor's CIRP or liquidation proceeding is pending before an NCLT. 

Analysis of the applicability of section 22 of the Sick Industrial Companies 

(Special Provisions) Act, 198514 on guarantees Section 22 of the Sick Industrial 

Companies (Special Provisions) Act 1985 (hereafter referred to as' SICA') 

provides rich guidance on the understanding of the proceedings against the 

guarantor and principal borrower.  

 

SICA states section 22(' Suspension of legal proceedings, contracts, etc.'),  

“Where in respect of an industrial company, an inquiry under section 16 is 

pending or any scheme referred to under section 17 is under preparation or 

consideration or a sanctioned scheme is under implementation or whether an 

																																																								
12see; https://ibclaw.in/section-60-adjudicating-authority-for-corporate-persons/ 
13id. 
14SICA has been repealed by way of Sick Industrial Companies (Special Provision) Repeal Act, 2003 (notified on 
November 25, 2016). 
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appeal under section 25 relating to an industrial company is pending, then, 

notwithstanding anything contained in the Companies Act, 1956 (1 of 1956), or 

any other law or the memorandum and articles of association of the industrial 

company or any other instrument having effect under the said Act or other law, 

no proceedings for the winding up of the industrial company or for execution, 

distress or the like against any of the properties of the industrial company or for 

the appointment of a receiver in respect thereof and no suit for the recovery of 

money or for the enforcement of any security against the industrial company or 

of any guarantee in respect of any loans or advances granted to the industrial 

company shall lie or be proceeded with further, except with the consent of the 

Board or as the case may be, the Appellate Authority” was inserted in 1994.  

 

Pursuant to the said amendment of SICA, the major question which arose was 

if the principal borrower is declared as a sick industrial company whether 

proceedings against guarantors of such industrial company can continue or be 

initiated. 

 

In this regard, Kailash Nath Agarwal & Ors ' Hon'ble Supreme Court. V. 

Pradeshiya Industrial & Investment Corporation of UP Ltd. & Anr.15said that 

"the purpose of the enactment of SICA and the introduction of the 1994 

amendment was to facilitate the rehabilitation or liquidation of sick industrial 

enterprises. Protecting any other person or body is not the stated purpose of 

the Act.  

 

If the creditor enforces the guarantee for the loan granted to the industrial 

company, we do not see how nugatory or in any way affected would be the 

provisions of the law. All that could happen would be for the guarantor to step 

into the creditor's shoes vis-à-vis the company to the extent that the liability 

met. "(Supplied emphasis). The judgment passed in Kailash Nath Agarwal & 

Ors was based on similar facts and substances. In Om Prakash Parasrampuria 

& Ors, as in KSL & Industries Ltd. v. Arihant Threads Ltd. & Ors.16, the 

																																																								
15(2003) 4 SCC 305. 
16(2015) 1 SCC 166. 
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Hon'ble Delhi Court. V. Union of India and Ors17noted that, the two appellants 

are guarantors and, despite the fact that the main borrower is a sick industrial 

company, both the Debts Recovery Tribunal and the Debts Recovery Appellate 

Tribunal have rightly held that proceedings under the Banks and Financial 

Institutions Act 1993 can continue against the two.'  

 

It is this author's submission that even under SICA, the legislature did not 

remove the established legal principle of co-extensive guarantor and principal 

borrower liability. It is mainly because other interpretations would defeat even 

the object of guarantee that the courts have not allowed the restrictions imposed 

under section 22 of SICA to extend to guarantees. It can be argued, however, 

that the code's structure is entirely different from SICA. The Code provides for 

the resolution of a corporate debtor and the moratorium under section 14 of 

the Code was provided with the purpose of allowing a cooling period until the 

approval of the resolution plan or the liquidation proceeding against the 

corporate debtor is initiated. 

 

CONCLUSION 

 

1) The Code is exhaustive and promotes simultaneous insolvency 

proceedings against principal debtors and guarantors.  

 

2) Section 14 of the Code should not be interpreted to include guarantees 

and/or assets of guarantors/third party security providers. The purpose 

of the Code cannot be interpreted to protect any third person apart from 

the corporate debtor.  

 

3) The recent judgments by several NCLTs and the High Courts have 

created confusion in the financial sector regarding the working of 

guarantees under the Code and this may adversely affect the finance 

sector. IBBI should come up with clarifications in order to ensure that 

																																																								
17W.P. (C) No. 8617/2015. 
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guarantees should not be rendered useless in scenario wherein the CIRP 

is initiated against the principal borrower. 

	


