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ABSTRACT 

 

“The Old law of an eye for an eye leaves the whole world blind” 

-   Martin Luther King Jr.                                                                             

 

Capital Punishment as in death penalty, all over the world, is retained in 58 countries , on 

hold in 102 countries which means they have it but do not use it, and 32 countries have 

abolished it altogether . India is one of the 58 countries who has retained the use of awarding 

death penalty in cases capital offences, although after 1980 in the Rarest of Rare Cases with 

a major shift in that of death penalty laws, discussed elaborately in the Article. However as 

pointed out by Archbishop “There is no justice in killing in the name of Justice.”. 

This article intends to analyse the justification of retaining capital punishment in India by 

delving deep into the case laws which shaped the position of Awarding Death Penalty in India.  

 

  

																																																								
1 Student, 2nd Year, K.I.I.T School of Law, Bhubaneshwar. 
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INTRODUCTION 

 

Death Penalty is executed in India either by hanging or shooting. The Code of 

Criminal Procedure (CrPc) states that hanging is the method of execution in the 

civilian court system however the Army Act of 1950 provides for both hanging 

and shooting as official methods of execution in the military court martial 

system. 

  

According to a study by National Law University (NLU), Delhi, 755 people 

have been hanged in Independent India until now , Crimes punishable by death 

in India are namely Aggravated murder , other offences resulting in death , 

terrorism related crimes etc.  

 

THE LEGISLATIVE MANDATE 

 

Section 302, Indian Penal Code, 1860 beyond stating that the sentence for 

murder is either death or imprisonment, does not elaborate any further on what 

are the circumstances under which death sentence could be imposed and what 

are the circumstances under which death sentence death sentence could be 

imposed and what are the circumstances under which the lesser sentence of 

imprisonment for life should be imposed. The manner in which the proper 

sentence is to be determined is provided for in the CrPc2 . 

 

Prior to 1955, under the old Code of Criminal Procedure 1898, Section 367 (5) 

of the Code stipulated that the Court had to give reason, if the sentence of death 

was not imposed in a case of murder. In other words, imposition of death 

sentence for the offence of murder was the rule, and if the court desired to make 

a departure from the rule and imposed the lesser punishment of imprisonment 

for life, it was required to give reasons for the same . In 1955, sub section 5 of 

section 367 was abdicated. The result of the abdication was that the discretion 

available to the court in the matter of the sentence to be imposed in a given case 

																																																								
2 Code of Criminal Procedure , 1973. 
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widened.  Several High Courts also interpreted the consequence of the deletion 

to mean that the sentence of life imprisonment was a normal sentence for 

murder and the sentence of death could be imposed only if there were 

aggravating circumstances. The Code of Criminal Procedure was further 

amended in 1973 to make the life imprisonment the normal rule.  

 Section 354 (3) of the CrPc, 1973 provides: 

 

When the conviction is for an offence punishable with death or, in the alternative, 

with imprisonment for life or imprisonment for a term of years, the judgment 

shall state the reasons for the sentence awarded, and, in the case of sentence of 

death, the special reasons for such sentence.  

 

In the new code , the discretion of the judge to impose death sentence has been 

narrowed , for the court has now to provide special reasons for imposing a 

sentence of death , it has now made imprisonment for life a rule and death 

sentence as an exception , in the matter of awarding punishment for murder3 

 

The Law of the Land ; Bachan Singh v State of Punjab . 

 

In Bachan Singh v State of Punjab4 , the Supreme Court while upholding while 

upholding the Constitutional Validity of death sentence , observed : 

 

Section 354 (3) of the Code of Criminal Procedure, 1973 marks a significant 

shift in the legislative policy underlying the Code of 1898 …. According to 

which both the alternative sentences of death or imprisonment for life provided 

for murder and certain other capital sentences of death or imprisonment for life 

provided for murder and certain other capital sentences provided under the Penal 

Code5, were normal sentences . Now, according to this changed policy which is 

patent on the face of S. 354 (3) , the normal punishment for murder and six 

																																																								
3 Rajesh Kumar v State (2011) 13 SCC 706 
4 AIR 1980 SC 898  
5 Indian Penal Code , 1860  
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other capital offences under the IPC is imprisonment for life (or imprisonment 

for a term of years ) and death penalty is an exception . 

 

The Supreme Court quoting from the Report of the Joint Committee of 

Parliament observed: 

 

A sentence of death is the extreme penalty of law and it is but fair that when  a 

Court awards that sentence in a case where the alternative sentence of 

Imprisonment of life is also available , it should give special reasons in support 

of the Sentence6 

 

The CrPc mandates the sentencing court to submit the proceedings of the 

convict sentenced to death to the High Court for confirmation of the death and 

not execute it unless it is confirmed by the High Court7 

 

Both the Codes, the IPC as well as the CrPc authorises appropriate government 

without consent of the offender to commute sentence of death to any other 

punishment provided under the IPC.  

 

The President of India and Governor of a State are vested with Constitutional 

power to pardon or commute sentence, including death sentence of any 

convict.8 

 

‘Rarest of the Rare Doctrine’ and General Guidelines and Principles 

 

In Bachan Singh’s case the Apex Court observed while suggesting a guideline 

for either opting for alternative punishments for murder …. 

 

For making the choice of punishment or for ascertaining the existence of special 

reasons in that context, the court must pay due regard to both the crime and 

																																																								
6 ibid 
7 Section 366(1) , CrPc , 1973 , 
8 Articles 72 & 161 of the Constitution of India  
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the criminal. What is the relative weight to be given to the aggravating and 

mitigating factors depends on the facts and circumstances of the Particular case. 

More often than not these aspects are so intertwined, that it is difficult to give 

a separate treatment to each of them. This is so because ‘Style is the man’. In 

many cases, the extreme cruel or beastly manner of the commission of murder 

is itself a demonstrated index of the depraved character of the perpetrator. That 

is why, it is not desirable to consider the circumstances of the crime and 

circumstances of the criminal in two separate watertight compartments. In a 

sense, to kill is to be cruel and therefore all murders are cruel. But, such cruelty 

may vary in its degree of culpability. And it is only when the culpability assumes 

the proportion of extreme depravity that ‘special reasons’ can legitimately be 

said to exist.  

 

During the hearing of Bachan Singh’s case it was suggested that the following 

circumstances may be considered guidelines for determining aggravating 

circumstances which would warrant the imposition of death penalty.  

 

1. If the murder has been committed after previous planning and involves 

extreme brutality; or  

2. If the murder involves extreme depravity; or 

3. If the murder is of a member of any of the armed forces of the Union 

or of a member of any police force or of any public servant and was 

committed  

4. While such member of Public Servant was on duty or  

5. In consequence of anything done or attempted to be done by such 

member or Public Servant in the lawful discharge of his duty as such 

member or public servant whether at the time of murder he was such 

member or public servant, as the case may be, or had seized to be such 

member or public servant; 

6. If the murder is of a person who had acted in the lawful discharge of 

his duty under S. 43 of CrPc, 1973, or who had rendered assistance to a 

magistrate or a police officer demanding his aid or requiring his 

assistance under Sections 37 & 129 of the said Code .   
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The Supreme Court further held that sentence of death should be imposed only 

in the rarest of the rare cases. 

 

The Apex Court in Machhi Singh v State of Punjab9 explained the 

circumstances that constitute rarest of the rare cases . It observed: 

 

In rarest of rare cases when the collective conscience of the society is so 

shocked, that it will expect the holders of the Judicial Power centre to inflict 

death penalty irrespective of their personal opinion as regards desirability or 

otherwise of retaining death penalty, death sentence can be awarded, the 

community may entertain such sentiment in the following circumstances. 

  

1. When the murder is committed in an extremely brutal , grotesque , 

diabolical revolting or dastardly manner so as to arouse intense and 

extreme indignation of the community .  

2. When the murder is committed for a motive which evinces total 

depravity and meanness. For instance, when:  

 

• A hired assassin commits murder for the sake of money or reward  

• A cold blooded murder is committed with a deliberate design in order 

to inherit property or to gain control of a property of a ward. 

• When murder of a member of Scheduled caste or minority 

community etc. is committed not for personal reasons but in 

circumstances which arouse social wrath.  In cases of bride burning 

or dowry deaths etc. 

• When the crime is enormous in proportion. For instance, when 

multiple murders say of all or almost all the members of a family or a 

large number of persons of a particular caste, community etc.  

• When the Victim of murder is an innocent child, a helpless woman, 

public figure loved and respected by the community and the murder 

																																																								
9 AIR 1983 SC 957 
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is committed for political or similar reasons other than personal 

reasons.  

 

Machhi Singh thus crystalized and extended the sentence of death to these five 

distinct categories of offences, which Bachan Singh was reluctant to do so.  

 

What is interesting is, Machhi Singh inspite of its culling out a proposition from 

Bachan Singh stressing the need to balancing of aggravating (Crime) and 

mitigating (Criminal) factors and giving full weightage to mitigating 

circumstances, Machhi Singh on the other hand undermined the idea of giving 

full weightage to mitigating circumstances by asking for a just balance between 

the two .  

                     

This case considerably enlarged the scope of imposing death penalty beyond 

sphere envisaged by Bachan Singh but has also moved away from the doctrinal 

framework special reasons and the Central formulation of balancing of crime 

and Criminal factors articulated therein.  

 

LITERATURE REVIEW 

 

The first established death Penalty laws date as far back as the Eighteenth 

Century B.C in the Code of King Hammurabi of Babylon, which codified the 

death Penalty for 25 different crimes. The death penalty was also part of the 

Fourteenth Century B.C’s Hittite Code , in the Seventh Century B.C’s 

Draconian Code of Athens , which made death the only punishment for all 

crimes and in the Fifth Century B.C’s Roman Law of the Twelve Tablets . Death 

sentence was carried out by such means as crucifixion, drowning, beating to 

death, burning alive and impalement. 

 

Death Sentence has been carried out in India in nine instances since 1995, while 

a total of thirty executions have taken place in India since 1991, the most recent 

of which were carried out in 2020 in the Nirbhaya Gang Rape case. The 
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Supreme Court in Mithu v State of Punjab10 struck down section 303 of the 

Indian Penal Code which provided for a mandatory death sentence for the 

offence of murder .  

  

CONCLUSION AND CRITICAL APPRAISAL 

 

The very development and evolution of the law with regard to that of death 

penalty starting with the Constitution Bench Judgement of 1980 to the dip that 

took place in the Supreme Court in the 1990s to the Re Assertion of the 

Constitutional Position in the 2000s, recently a further dip taken in the Yaqub 

Menon Case and subsequently with the Apex Court ordering execution of all 

four convicted in the Nirbhaya Gang Rape Case . This is basically the tracing 

line of the Death Penalty law.  

 

As rightly pointed out by Senior Advocate Rebecca John “Over a period of time 

pending the debate whether we should have death penalty in our Statute book what is happened 

is that the Supreme Court has attempted to lay down the law to restrict the use of the death 

penalty to those grotesque cases where the option of life has been irrevocably closed.” 

 

In order to conclude , what the Supreme Court did in Bachan Singh’s Case was 

adding of additional caveats to the law of Aggravating v Mitigating 

Circumstances , The Supreme Court stated that “when you are looking at the 

Aggravating and Mitigating Circumstances , you are looking at the aggravating and 

Mitigating circumstances of the Crime but what we are now asking you is to look at both the 

circumstances of the criminal before you decide to award the death sentence.”  

 

This was a very important landmark shift in sentencing which came about in 

Bachan Singh . Therefore very simply put the Apex Court compressed the areas 

and made it very difficult to award Death Penalty. 

 

																																																								
10 Appeal (Crl.) 673 of 1992 
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The essence of Law and particularly Criminal Law of sentencing and 

punishment is the possibility of a reform… “Punishment not seen as an element of 

revenge but seen in the reformative way”. At the end of a trial a person is justly 

punished for an offence he has committed, but the question as at what point is 

there a stop? At what Point can it be said that the option of life is irrevocably 

foreclosed for a man? For this we need to consider the Aggravating and 

Mitigating Circumstances of the Criminal as well as the Crime. Hence, in Bachan 

Singh the ‘Rarest of the Rare’ formula was formulated, and this Constitution 

Bench Judgement is considered as one of the most beautifully written 

judgements in the most lucid fashion possible.  

 

But soon we lost our way in the Case of Macchi Singh, as what was stated in 

Bachan Singh was purely illustrative and they were not any type of guidelines 

that had to be ticked off but in Macchi Singh it was completely itemized and 

five factors were stated previously mentioned in my article which constituted 

that of the circumstances which for a while took over the Judicial  discourse and 

the Judicial Narrative, henceforth this judgement did nothing but diminished 

the judgement of Bachan Singh. 

 

Next , the highlight or evolution of the law took place in 1996 in Ravji @ Ram 

Chandra v State of Rajasthan11 where we saw a further departure from Bachan 

Singh it stated “ It is the nature , gravity of the crime but not the criminal which are germane 

for consideration of appropriate punishment in a criminal trial.”12  

 

In Santosh Kumar v State of Maharashtra13 a Division Bench held the 1996 

Judgement and all the intervening Judgements to be per incuriam for not having 

followed the judgement of the Supreme Court laid down in Bachan Singh v. 

State of Punjab and it re-established the position through this judgement. 

 

																																																								
11 1996 AIR 787.  
12 Para 24 of 1996 AIR 787. 
13 2009 Vol 6 SCC 498. 
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According to my personal opinion and let me depend on Statistics of the Crime 

bureau, awarding that of death penalty does not act as a deterrent factor. 

Majority of the Countries in Europe have abolished awarding of death penalty 

and they have lesser crime rates than ours. “It is the certainty of punishment 

that acts as a deterrent factor and not the severity of the punishment”  

 

I will Conclude this Article by quoting Advocate Rebecca John who approvingly 

quoting Justice Chinappa Reddy from the Judgement in Bejoy Emmanuel v 

State of Kerala14 who said 

 

 “ Our past teaches tolerance , our philosophy preaches tolerance 

and our Constitution practises tolerance , let us not dilute it .” 

	

																																																								
14 1987 AIR 748. 


