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LEGAL ANALYSIS OF THE RIGHT TO PRIVACY 

IN INDIA 
-SHUBHAM KUMAR1 

ABSTRACT 

 

Privacy is the part of life of a person who is not to be observed from the outside, and only 

concerns the individual. The “private sphere” includes any information concerning an 

individual that relates to personal data, relationships, health, mail, private electronic 

communications, etc. 

 

The right to privacy is a right of people to exclude others from the knowledge of their 

private life, i.e., their feelings and behaviors. A person has the right to control when and who 

has access to different aspects of his private life. The right to privacy is a kind of barrier or 

fence that defends the autonomy of the human individual from others and, above all, against 

possible undue interference from the public authorities, its organs, and agents.  

 

Generally, privacy can be defined as that area of the personal life of an individual, which 

(according to his will) develops in a reserved space and must be kept confidential. 

 

 A very fascinating development in the Indian Constitutional jurisprudence is the extended 

dimension given to Article 21 by the Supreme Court in post-Maneka era. The Supreme 

Court has asserted that Art. 21 is the heart of the Fundamental Rights. Article 21 has 

proved to be multi-dimensional. The extension in the dimensions of Art.21 has been made 

possible by giving a extended meaning to the word ‘life’ and ‘liberty’ in Article 21. These two 

words in Art.21 are no (kumar, 2020) 

 

  

																																																								
1 Student, 4th Year,BBA LL.B,  Guru Gobind Singh Indraprastha University. 
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INTRODUCTION 

 

Before we get into a complete discussion of Right to Privacy first of all we need 

to know what does the word Privacy mean. According to Black’s Law 

Dictionary “right to be let alone; the right of a person to be free from any 

unwarranted publicity; the right to live without any unwarranted interference by 

the public in matters with which the public is not necessarily concerned”. 

 

Article 21 of the Constitution of India states that “No person shall be deprived 

of his life or personal liberty except according to procedure established by law”. 

After reading the Article 21, it has been interpreted that the term ‘life’ includes 

all those aspects of life which go to make a man’s life meaningful, complete and 

worth living to be read narrowly. These are organic terms which are to be 

construed meaningfully. 

 

EARLIER TIMES 

 

In the earlier times in India, the law would give protection only from physical 

dangers such as trespass from which the Right to Property emerged to secure 

his house and cattle. This was considered to be the Right to Life. As the ever 

changing common law grew to accommodate the problems faced by the people, 

it was realized that not only was physical security required, but also security of 

the spiritual self as well as of his feelings, intellect was required.  

 

Now the Right to Life has expanded in its scope and comprises the right to be 

let alone the right to liberty secures the exercise of extensive civil privileges; and 

the term “property” has grown to comprise every form of possession — 

intangible, as well as tangible. 

 

RIGHT TO PRIVACY IS NOT AN ABSOLUTE RIGHT; 

 

The current debate over the right to privacy recalls two earlier judgments of the 

Supreme Court where the apex court held that privacy was not a fundamental 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|3 

right. These two cases —2 MP Sharma vs Satish Chandra in 1954 and Kharak 

Singh vs State of Uttar Pradesh in 1962 — are likely to play a crucial role in 

Supreme Court's verdict on right to privacy. (kumar, 2020) 

 

I. KHARAK SINGH V. STATE OF UP (1962) 

 

Right to life includes right to privacy. In Kharak Singh v. State of UP, the court 

held that police surveillance of a person by domiciliary visits would be violative 

of Article 21of the Constitution. The majority judgement in the impugned case 

was of the opinion that our constitution does not in terms confer any 

constitutional guarantee like right to privacy.  

 

But, Subba Rao, J. in his minority judgement opined that though the 

constitution does not expressly declare a right to privacy as a fundamental right, 

but the said right is an essential ingredient of ‘personal liberty’ in Art. 21. The 

right to personal liberty takes in not only the right to be free from restrictions 

placed on his movements but also free from encroachments on his private life. 

(kumar, 2020) 

 

II. ADM JABALPUR VS SHIVKANT SHUKLA (1976) 

 

The 1975 ADM Jabalpur Case, also known as the habeas corpus case, is 

debatably most controversial decision of Supreme Court, where a constitutional 

bench unabashedly declared that under emergency provisions no one could seek 

the assistance of any court in India to try and save his liberty, life or limb 

threatened to be taken away by the State.it is the emergency period. 

 

III.  MP SHARMA V. SATISH CHANDRA (1954) 

 

MP Sharma's case was related to the search of documents of Dalmia group 

companies following investigations into the business of Dalmia Jain Airways 

																																																								
2 Mp Sharma vs satish Chandra. 
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Ltd. The group was registered in July 1946 and liquidated in June 1952. An 

investigation revealed malpractices within the company and highlighted 

attempts from shareholders to hide actual details by submitting false balance 

sheets. An FIR was registered on 19 November, 1953, and the district magistrate 

of Delhi received a request for search warrants.  

 

In its judgment, the eight-judge bench comprising the then Chief Justice Mehar 

Chand Mahajan and Justices B Jagannadhadas, BK Mukherjea, Natwarlal H 

Bhagwati, Ghulam Hasan, TL Venkatarama Aiyyar, Sudhi Ranjan Das and 

Vivian Bose said “a power of search and seizure is, in any system of 

jurisprudence, an overriding power of the State for the protection of social 

security and that power is necessarily regulated by law. When the Constitution 

makers have thought fit not to subject such regulation to constitutional 

limitations by recognition of the fundamental right to privacy, analogous to the 

American Fourth Amendment, there is no justification for importing into it, a 

totally different fundamental right by some process of strained construction.” 

Let we discuss some important parts of privacy; 

 

TAPPING OF TELEPHONE 

 

Telephone tapping constitutes a serious invasion of an individual’s right to 

privacy. Is it constitutionally permissible in India? If so, within what limits and 

subject to what safeguards? The questions posed above have been fully 

considered by the Supreme Court in People’s Union for Civil Liberties v. 

Union of India. In this case Public Interest Litigation was filed protesting 

rampant instances of phone tapping of politician’s phones by CBI. The court 

ruled that ‘telephone conversation is an important facet of a man’s private life’. 

The right to hold a telephone conversation in the privacy of one’s home or 

office without interference can certainly be claimed as “right to privacy”. So, 

tapping of telephone is a serious invasion of privacy. This means that telephone 

tapping would infract Article 21 unless it is permitted under the procedure 

established by law. The procedure has to be “just, fair and reasonable”. 
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The Court laid down exhaustive guidelines to regulate the discretion vested in 

the State under Section 5 of the Indian Telegraph Act for the purpose of 

telephone tapping and interception of other messages so as to safeguard public 

interest against arbitrary and unlawful exercise of power by the Government. 

Section 5(2) of the Act permits the interception of messages in accordance with 

the provisions of the Act. “Occurrence of any public emergency” or in interest 

of public safety” are the sine qua non “for the application of provisions under 

section 5(2) of the Act unless a public emergency has occurred or the interest 

of public safety demands, the authorities have no jurisdiction to exercise the 

powers under the said legislation 

 

SANCTITY OF WOMEN 

 

Supreme Court is sensitive to the women issue related to sanctity; and they often 

connect these issues to right to privacy. In Neera Mathur v LIC they held that 

disclosure of personal problems (menstruation) would lead to violation of her 

right to privacy. Supreme Court also uses the Right to Privacy to increase 

punishment of crime against women. In State of Karnataka v Krishnappa and 

in State Of Madhya Pradesh Vs. Babulal supreme court connected the rape to 

the right to privacy. (kumar, 2020) 

 

AADHAR – PRIVACY ISSUE 

 

Aadhar initiative requires collection of personal data from residents of India, 

and this has resulted in controversy regarding its potential to be missed. This is 

so because: 

1. It requires collection of biometric details like iris scanning and finger 

prints  which are essentially crucial details and could be misused. 

2. Cyber space is a vulnerable space and is prone to threat. 

3. Cyber security architecture is not very strong in India. 

4. Aadhar lacks statutory back up and is running on an executive order, which 

has also raised questions. 

 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|6 

Keeping Secrets IN marriage and IT is the part of Right to Privacy 

 

You have the right to privacy in any relationship, including in marriage, family, or 

group. In any relationship, you have the right to keep a part of your life secret, no 

matter how trivial or how important, for the sole reason that you want to do so. 

You also have the right to spend some time alone and with only yourself.  

 

It is healthy and wise to honor the sense of emotional and physical privacy needed 

for yourself and your spouse. Otherwise, ironically, you end up limiting your 

intimacy with one another, not enhancing it. You can't be truly intimate with your 

mate without being in touch with the innermost parts of yourself too 

 

Privacy over the Internet 

 

Maintaining the privacy over the Internet, social media, online services is 

becoming difficult day by day as hackers come up with newer and better 

strategies to steal the valuable personal data of the users. Once they have this 

data they sell it to businesses, who then later try to market, sell their products 

or make them fall for scams etc. More and more hackers are trying to hack this 

private information of people for their advantages, it is becoming a very 

lucrative business. Name, address, current location, photographs, videos, posted 

on social media or other websites, applications is your private information. In 

India, a big percentage of internet users dont understand the importance of 

privacy settings. A lot of people put their aadhaar numbers, passport number, 

mobile and contact details on open forums. Some post their location update on 

social media thieves, cyber bullies take advantage of this information. (kumar, 

2020). 

 

Right to Reputation 

 

Reputation is an important part of one’s life. It is one of the finer graces of 

human civilization that makes life worth living. The Supreme Court referring 

to D.F. Marion v. Minnie Davis[xiii] in Smt. Kiran Bedi v. Committee of 
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Inquiry[xiv] held that “good reputation was an element of personal security and was 

protective by the Constitution, equally with the right to the enjoyment of life, liberty and 

property. The court affirmed that the right to enjoyment of life, liberty and property. The court 

affirmed that the right to enjoyment of private reputation was of ancient origin and was 

necessary to human society.” 

 

The same American Decision has also been referred to in the case of State of 

Maharashtra v. Public Concern of Governance Trust[xv], where the Court 

held that good reputation was an element of personal security and was protected 

by the constitution, equally with the right to the enjoyment of life, liberty and 

property. 

 

It has been held that the right equally covers the reputation of a person during 

and after his death. Thus, any wrong action of the state or agencies that sullies 

the reputation of a virtuous person would certainly come under the scope of 

Art. 21. 

 

RECENT LANDMARK JUDGEMENT OF RIGHT TO PRIVACY 

 

Nine-bench constitutional bench in Justice KS Puttaswamy (Retd) Vs. the 

Union of India delivered landmark judgement and unanimously declared that 

the Right to Privacy is part of Fundamental Rights. Judges also made some 

important observations: 

 

• 3Right to Privacy is part of Right to life and personal dignity under Article-

21 of Indian Constitution. As other fundamental rights, Right to Privacy is 

also not absolute and there may be some ‘reasonable’ restrictions. 

• Unity and Integrity of the nation cannot be ensured without ensuring the 

dignity of an individual through privacy. 

																																																								
3 Right to Privacy is part of Right to life and personal dignity under Article-21 of Indian Constitution 
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• Some other Supreme Court judgements (like not declaring Section 377 

unconstitutional in Kaushal case) require new debate in light of recent 

judgement. 

• The bench also argued that the state does not have right to decide what one 

eats, what one should wear; as they are part of his/her Right to Privacy. 

• The bench also displayed concern about the weak data protection 

mechanism in India and directed the state to come out with strong data 

security infrastructure and data protection laws. 

• The bench also criticised earlier judgement (MP Sharma (1954) and Kharak 

Singh (1962)) and also suggested the need of dissent from the government 

to protect the rights of citizens by citing ADM Jabalpur Case. (kumar, 2020) 

 

The Recent judgement of the Constitutional bench is truly the landmark. This 

has opened doors to review many other points from a different angle. This also 

showed that conformist judgements may be a threat to the basic structure of 

the Constitution and Rights of citizens. 

 

Freedom is an inherent right. When it is provided by the state than it doubles 

enjoyment of life. Because we have "govt of the people, by the people, for the 

people" said by great freedom fighter Abraham Lincoln. 

 

CONCLUSION 
 

Right to privacy is an essential component of right to life and personal liberty 

under 4Article 21. Right of privacy may, apart from contract, also arise out of a 

particular specific relationship, which may be commercial, matrimonial or even 

political. Right to privacy is not an absolute right; it is subject to reasonable 

restrictions for prevention of crime, disorder or protection of health or morals 

or protection of rights and freedom of others. Where there is a conflict between 

																																																								
4 Article 21, Constitution of India. 
https://www.mondaq.com/india/privacy-protection/625192/supreme-court-declares-right-to-privacy-a-
fundamental-right 
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two derived rights, the right which advances public morality and public interest 

prevails. 

	


