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LESSONS FROM BHOPAL: 35 YEARS AFTER 
- RITESH PATNAIK1 

 

ABSTRACT 

 

About 34 years ago, in the unfortunate early hours of the third of December, 1984, a 

large amount of water reacted with a few tons of methyl isocyanate to give rise to the 

world’s deadliest industrial catastrophe: The Bhopal Gas Tragedy.  The air was directly 

exposed to around 500,000 people and according to official figures, the death toll 

stood at an astonishing 3,787. Bhopal’s fascinating story splits the political narrative 

of the country like no other because it is a classic case where the manner in which the 

country pursued economic growth as an emerging country comes under great scrutiny. 

The ones who witnessed the calamity are still suffering from the tragedy’s chronic 

implications, the children are born with multiple conditions, the groundwater 

contamination evolved new problems for the people and the community life was 

shattered forever. As a result of all these, the survivors of the world’s worst industrial 

disaster are deprived of the help and recompense they deserve, justice remains ever- 

elusive and at the same time, the world has been barely made one bit more secure 

against similar disasters.  

 

In this research paper, the author attempts to understand the present status of the 

victims in the tragedy and the challenges that lie ahead of them. The paper is an 

attempt to understand the present legal and social status of the individuals and groups 

involved in the incident by exploring the events and cases as they unfolded after the 

tragedy. It contemplates upon the present level of preparedness if India faces another 

tragedy of such high magnitude. It attempts to provide a direction of preventive and 

mitigating measures that requires adherence to prevent such consequences of such a 

disaster, if not the disaster itself.  

 

Keywords: Negligence, Governmental support, Union Carbide, Human Rights, 

Globalisation, Environmental law, Legislation.  

 

																																																								
1 Student., B.A. LL.B. (Hons.), National Law University, Delhi. 



	  CORPUS JURIS|1 

INTRODUCTION 

 

In the words of Satinath Sarangi2 the Bhopal Gas tragedy was crisply summarised as, 

 

“Machinations of the multinationals, collusion of the Indian government, injustice of the Indian 

judiciary, the fickleness of the media and the systematic victimisation of the victims all this and 

much more, were made eminently visible without the usual verbiage and mystification that go 

on in a modern society.” 

 

For a large majority, it was an instance that stripped the human body of all its dignity, 

a tragedy that is a formidable reminder of the immunity with which transnational 

companies with huge governmental support, through gross and reckless negligence, 

violate the fundamental and basic human rights in a third world country. For others, 

it was an unfortunate incident that was a cost to pay in the aspirations of a nation to 

be an economic superpower. According to them, it was a reasonable settlement in a 

three-tier system where immediate relief for the hardships and the pain of the people 

becomes next to impossible.3 More importantly, India as a country had important 

questions to answer, most notably the question of whether the importance of 

industries was more than that of thousands of human lives.  

 

In the process of understanding the issue, the author also analyses the evolution of 

the tort law in India compared to international jurisprudence in matters pertaining to 

mass disasters and toxic torts and the pressing need to uplift India to the international 

standards. The present jurisprudence related to toxic torts and mass disasters in India 

need to be in consonance with international standards, something Bhopal desperately 

missed. It also tries to understand and explain the reasoning behind the controversial 

settlement of 1989 and the balance it tried to create between the neoliberal economic 

policies and dispensation of social justice. 

 

 

 

																																																								
2 Satinath Sarangi, ‘Bhopal Disaster: Judiciary’s failure’ Economic and Political Weekly (Nov 18, 1995) Vol. 30 No. 46, 
2907- 2909. 
3  Fali S Nariman, ‘Some reflections on the Bhopal Gas Tragedy’ Seminar (December 2004). 
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The author presses the argument that the government’s primary responsibility is to 

preserve the lives of the people and if globalisation is to be supplemented to it through 

the various free trade agreements and foreign direct investments on the world stage, 

matters of human life and death cannot be given any lesser priority at any cost. Indian 

judiciary needs to protect the rights of the most vulnerable sections of the society 

when their rights are blatantly violated by the nexus of the country’s political elite and 

the culprit corporation, something it largely failed to do in the Bhopal Gas Tragedy. 

Moreover, there is an urgent requirement for the legislature and the judiciary to evolve 

response mechanisms for similar cases, if and when they arise. 

 

I. The Unending Judicial Saga 

 

“Mid December 1984 was the last time any official of Union Carbide was in jail for a 

crime that killed thousands of people. Thereafter, UCC and its parent have used legal 

processes to ensure that crime is not followed by punishment.” 

 

~ Tim Edwards 

 

The judicial history of India experienced intriguing and first-of-its-kind scenes both 

in the courts of India and that of the United States. The New York District Court saw 

the bizarre scene of the Indian government trying to prove its judiciary’s inadequacy 

whereas an American Company vouched for its standards of law. Meanwhile, the 

Supreme Court of India saw the symbolic sweeping of the dirt off the steps of the 

Supreme Court after the 1989 settlement.4 It was a case that pitted thousands of poor 

and powerless victims versus a strong company assisted by the bureaucracy.5 The 

innumerable litigation requests by foreign lawyers and their attempt to persuade 

Indian people to file cases led the government to take up the parens patriae6 role by 

enacting the Bhopal Gas Leak Disaster Act 1985.7  

 

																																																								
4 Tomas Mac Sheoin and Franc Pearce, Introduction: Bhopal and after (eds),‘Bhopal and After: The Chemical Industry as 
Toxic Capitalism’  (Social Justice Journal) Vol. 41- 1/2 (December 2014). 
5 Vijay K Nagaraj and Nithya V Raman, ‘Are we prepared for another Bhopal?’ Seminar (December 2004), 52-58  
6 Parens Patriae is the term which originated in Britain and evolved in America. It is the obligation of the government 
or the state to protect the rights and privileges of its citizens when they are unable to take care of themselves. Cornell 
Law School Definition < https://www.law.cornell.edu/wex/parens_patriae >.  
7 Bhopal Gas Leak Disaster (Processing of Claims) Act, 1985 (Para 3).  
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This resulted in a situation where the victims were deprived of their right to act in 

their individual capacities, at the same time unable to participate in the negotiation 

process by the state. 

 

A Federal Court in the United States was treated to a scene where the Indian 

Government was contending in an American court that the Indian judiciary was 

incapable to handle mass torts actions while the US Company claimed that it could.8 

Marc Galanter gave an affidavit in support of the Indian Government while the status 

of lawyers like Nani Palkhivala was referred while ordering the civil proceedings to be 

transferred to India and hence, declined jurisdiction. It stated that a decision, on the 

contrary, would mean  “… to deprive the Indian judiciary of this opportunity to stand 

tall before the world and to pass judgment on behalf of its own people would be to 

revive a history of subservience and subjugation from which India has emerged.”9 The 

Court also acknowledged that delays and backlogs exist in Indian courts however 

dismissed the argument stating it is the same case with United States Courts. The 

argument wasn’t confined to the fact that delays and backlogs occur in India however 

it was that there are no realistic routes to a speedy resolution of the case while there 

existed such a possibility in American Courts.  

 

The litigation in the Indian courts began in Bhopal District Court, which ordered the 

company to pay an interim relief of 270 million dollars to the victims. The Corporation 

appealed to the High Court that reduced the relief, and in accordance to its delaying 

tactic, the Corporation further appealed to the Supreme Court which all of a sudden 

led by Chief Justice Pathak proposed a full and final agreement with the Corporation 

being asked to pay 470 million Dollars by the Court on February 14, 1989. Even 

though the five-judge Constitution Bench passed this on Valentine’s Day, the Court 

had little affection towards the desperate state of the victims, their needs for 

rehabilitation or the employment and restoration of the people. The amount was 

inadequate to pay for basic medical treatment, let alone the considerations for 

groundwater contamination, genetic damages and other industrial violations.  

 

																																																								
8 Upendra Baxi,’Introduction: Towards the Revictimization of the Bhopal Victims’ (eds) Inconvenient Forum Convenient 
Catastrophe (Indian Law Institute). 
9 Upendra Baxi, ‘Writings about Impunity and Environment: The Silver Jubilee of the Bhopal Catastrophe’, Journal of 
Human Rights and the Environment Vol. 1 No. 1 (March 2010) 41. 
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A former Fortune 500 Corporation remained an absconder who continued to be 

sheltered by Dow Chemicals. The extradition treaty has never been to get Warren 

Anderson and the widest assistance was given to the business community in this case. 

The verdict in the State of Madhya Pradesh v Warren Anderson and Others was 

delivered by the CJM on 7 June 2010 in which eight persons were convicted for two 

years. It requires repeating that the release of five officials on bail twelve days after the 

catastrophe marked the final day any official of the Union Carbide has seen the bars. 

The three foreign accused have faced zero days in court.10 The telling story of the 

gravity of the offence and the punishment is self-explanatory.   

 

Processes such as these are glaring examples of how courts become more of a part of 

the problem than the solution. The delay in disbursal and delay tactic is ultimately 

affecting the victims of the tragedy. It is also a persistent reminder of the reluctance 

in the Indian legal system to accept tort litigation to protect victims’ rights.11 If it 

attempted to provide deterrence, the only thing it succeeded is in establishing Indian 

judiciary’s inability to deter such acts. When the cases proceed for more than three 

decades, the purpose of decision-making is defeated.  

 

II. Who were the Victims? 

 

The one subject that often gets neglected in the whole discourse is the identification 

of the victims. In consonance with the characteristic social geography of communities living 

along chemical industries and factories, the Union Carbide facility was surrounded by some 

of the poorest neighbourhoods in Bhopal. Jaiprakash Nagar, Chola Kenchi, Kazi Camp, 

Anf Nagar and others, their residents were daily wage workers whose ability to perform 

hard manual labour has been largely taken away.12  

 

The ones worst hit by the incident were the most vulnerable sections, primarily 

consisting of immigrant labourers who came with hopes of employment, lived on the 

margin of a fast mushrooming city’s illegal localities. This was also one of the basis 

for questioning the state of apathy within the government and if the reaction would 

																																																								
10 Tim Edwards, ‘Of Crime and Consequence’ The Statesman (06 December 2014). 
11 Marc Galanter, ‘Reform in Tort litigation needed’ The Statesman (08 December 2014). 
12 Chandana Mathur and Ward Morehouse, ‘Twice Poisoned Bhopal’ International Labor and Working Class History, 
No. 62 Class and Catastrophe (Fall, 2002) 69-75. 
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have been the same if the toxic winds had blown north towards the richer areas of 

then-new Bhopal instead of destroying the small bastees, or if the incident took place 

in the original plan of Mumbai for the plant.13 

 

The manner of medical examination was a salt to the injury. Close to 70 per cent of 

the gas affected people were not recognised to have suffered disability as per the 

governmental logic, since they were not gainfully employed and therefore suffered no 

economic loss due to the injury.14 The health condition of the minors under the age 

of 18 was not even considered to be entitled in order to claim damages.  

 

The International Medical Commission of Bhopal, in its final report of December 

199615, strongly insisted for registration and compensation of all the survivors who 

were in the uterus and minors at the time of disaster. It also confirmed the previously 

known facts about the severe damage caused by the gases to the lungs and eyes, apart 

from stating that as many as 50,000 survivors may be permanently disabled, either 

partially or totally. There were various reports and inquiries stating the characteristics 

of the gas and the remedial cures to address the same, yet the medical professionals 

were devoid of all such assistance. 

 

Present Condition of Victims 

 

"We are not expendable. We are not flowers offered at the altar of profit and power. We are 

dancing flames committed to conquering darkness and to challenging those who threaten the 

planet and the magic and mystery of life." 

~ Rashida Bee, a survivor (2004 Goldman Environmental Prize winner) 

 

While the immediate effects of the catastrophe were severe lung injury resulting in 

death and corneal death, a prominent long-term impact has been the fibrosis of the 

lung and respiratory crippling. The lack of sufficient studies in this area prevents from 

understanding whether the effect of the gas on liver and pancreatic cells is 

																																																								
13 Tomas Mac Sheoin and Franc Pearce, ‘Bhopal and After: The Chemical Industry as Toxic Capitalism’  (Social Justice 
Journal) Vol. 41- 1/2 (December 2014). 
14 Satinath Sarangi, ‘Six Historical Mistakes’, The Statesman (05 December 2014). 
15 Report of the International Medical Commission on Bhopal, ‘Twelve Years after Bhopal’ International Perspectives in 
Public Health, Vols. 11,12. 
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carcinogenic or not. It was in the late 1990s that the contamination of the soil in and 

around the site was spotted.  

 

The Supreme Court has time and again slammed the governments and the authorities 

responsible for their callous attitude to dispose waste.16 This has resulted in failure to 

provide basic things like safe drinking water and the removal of the 350 tonnes of 

toxic waste lying underneath. The government’s failure to extract the offered help of 

a German company GIZ to clean the waste dumped in the area has only aggravated 

damages.17  The Lancet among other organisations published a scientific report stating 

the significant cases of chromosomal damage although the linkages18 could not be 

drawn because of constraints of access to adequate material. 

 

As Rashida Bee puts it accurately19, “Clean up our soil and water, we told them, for 

our mother’s milk is contaminated and we give birth to monsters even eighteen years 

after.” Little has changed between the time she said this and now. The compensation 

envisaged by the Supreme Court did not by any stretch of the imagination take into 

contemplation the possibility of genetic damages to children even when the 

groundwater contamination and its consequential damages have been recognised now. 

The remains of the site where the company operated is a telling story about the 

attention given to employment and rehabilitation for the victims. It puts various 

questions whether the aspects of employment and restoration should be enacted as 

legislation or can it be left to the government of the day to decide on such matters.  

 

III. Role of the Government, Corporation and the Media 

 

The primary attention in the nexus between the government and the corporation is 

given to the events following the tragedy. But the partnership in flouting rules is deep-

rooted. The Union Carbide’s subsidiary company owned 50.99 per cent of the 

																																																								
16 PTI, ‘Bhopal Tragedy: SC slams Centre for failure to dispose waste’ The Hindu (May 28, 2012) 
<https://www.thehindu.com/news/national/bhopal-tragedy-sc-slams-centre-for-failure-to-dispose-
waste/article3465741.ece> accessed on 2 Nov 2018.  
17 Moyna, ‘GIZ terminates offer to dispose Bhopal waste’, Down to Earth (04 July 2015)  
<https://www.downtoearth.org.in/news/giz-terminates-offer-to-dispose-of-bhopal-waste-39129> accessed on 19 
Oct 2018. 
18 Justice Denied, Economic and Political Weekly (August 9, 2003) Vol. 38, Issue No. 32. 
19 Suroopa Mukherjee, ‘Dancing in the streets: Narratives of resistance in Bhopal eighteen years after the gas tragedy’, 
India International Centre Quarterly, Vol. 30 No. 1 (Summer 2003) 178 – 180. 
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ownership when the maximum investment permissible for a foreign investor was 40 

per cent. The Central Government under Smt. Indira Gandhi waived this requirement 

on account of the sophistication of its technology and UCC’s potential for export.20 

Scanty material and structure, complete absence of technical teaching to the 

employees, operational impacts of the cutbacks overseen both by the corporation and 

the government are the reasons that on December 3, 1984, there was no immediate 

detection of the problem.  

 

Once the incident took place, the administration of sodium thiosulphate injections 

was suggested as an antidote. However, it was immediately stopped since they feared 

that the news would spread like wildfire if they knew the product was a cyanide 

derivative and that poison had entered into the bloodstreams.21 It would have also 

established the criminal acceptance of the characteristics of the gas by the corporation 

as well as the government. While individual toxicologists, medical researchers and 

NGOs working pro-bono did a commendable job, the medical research by the 

government was largely a failure that is supported by the fact that more than 30 years 

after the disaster, individuals are treated on the basis of symptoms, not based on 

common reports. Even the escape of Warren Anderson and the government’s failure 

in the extradition process goes down to the lack of intent to dispense justice to its 

people and shielding the corporation from the judiciary.  

 

The Union Carbide showed a consistent unapologetic behaviour that smelt of 

arrogance and absence of guilt. The sabotage theory of an individual’s deliberate 

attempt, the denial of responsibility based on its similar structure in Virginia (which 

later backfired given the differences in the structure), reducing asset, using public 

relations campaigns to stop everything on their way from accepting responsibility.22 It 

went to the extent of shifting the blame to the victims, all those it killed and damaged. 

It was argued that the tuberculosis, emphysema and malnutrition are endemic to the 

area and each of these cases is individual problems which are fraudulently claimed in 

																																																								
20 B.K. Khanna, All you wanted to know about disasters (2005) 156. 
21 ‘Corporate Survival over Justice to Victims: What is Union Carbide upto?’ Economic and Political Weekly Vol.22 No. 
40 (Oct 3, 1987) 1691.  
22 Radhika Ramaseshan, ‘Government Responsibility for Bhopal Gas Tragedy’, Economic and Political Weekly Vol. 19 
No. 50 (Dec 15, 1984) 2109 – 2110. 



	  CORPUS JURIS|8 

this case. Hence, the victims of fraud were accused of fraud.23 The poor communities, 

their poverty and helplessness were turned into accusations against them. 

 

The media largely focussed on the victimhood aspect of the gas-affected people and 

did not focus on the issues of compensation and pressurizing the corporation by 

publicising its actions of guilt and violations of safety regulations. For example, a 

special feature report appeared in India Today (1987) magazine24 which wrote that, 

“(the) Bhopal Tragedy was turning [into] a bonanza for fly-by-night operators, 

doctors, lawyers, self-styled social workers – everyone other than the victims of the 

tragedy.” It did not emphasize upon the limitations of cash compensation which 

neither addressed the survivors’ trauma nor the issue of deterrence. It was tailor-made 

for sustaining the government’s inclination towards liberalism.25 In the present 

context, the media reports remain largely confined to celebrating its anniversary and 

remembering its victims. While the victims have not lost spirit, the media and the 

lessons learnt is sadly diminishing. 

 

IV. Economy, Globalization and Mass Disasters 

 

As written by Tomas Mac Sheoin and Frank Pearce,26 

 

“With the Indian elephant expected to become an Asian tiger, Bhopal was the idiot child 

hidden in the backroom, or the upstairs garret, not to be spoken of in polite company. Better 

to forget Bhopal, and move on” 

 

The balance between the economic policies of a country embracing neoliberalism by 

protecting prospective foreign direct investments and the social justice demanded by 

six lakh claimants was the biggest question in front of the Indian judiciary and the 

legal fraternity at large.  

																																																								
23 Chandana Mathur and Ward Morehouse, ‘Twice Poisoned Bhopal’ International Labor and Working Class History, 
No. 62 Class and Catastrophe (Fall, 2002) pp. 69-75. 
24 NK Singh, ‘Bhopal Gas tragedy comes as a windfall for many’, India Today – Special Report (30 Sept 1987) (Updated 
on 20 Dec 2013).  
25 Shalini Sharma, ‘Indian Media and the Struggle for Justice in Bhopal’ (eds),‘Bhopal and After: The Chemical Industry as 
Toxic Capitalism’  (Social Justice Journal) Vol. 41- 1/2 (December 2014). 
26 Tomas Mac Sheoin and Franc Pearce, ‘Bhopal and After: The Chemical Industry as Toxic Capitalism (Introduction)’  
(Social Justice Journal) Vol. 41- 1/2 (December 2014). 
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The incident undoubtedly knocked the economic development of the city back by a 

few years, if not a few decades that established widespread and lasting poverty.27 While 

the rest of India enjoyed an economic boom, Bhopal was left behind for the cause of 

the country. But adequate efforts by the government to restore the locality and provide 

employment to the people on a priority basis could have alleviated the condition of 

the people.  

 

Unfortunately, the misplaced priorities of the government deceived the people at each 

stage. The fact could not be disregarded that the urban Delhi victims of Uphaar Cinema 

Fire and the Oleum Gas Leak were given justice very different from the rural victims in 

this case and it came with the bitter pill that the victims there were rich people in a 

cinema hall and the residents of Delhi while in this case, as written in Chapter 3, poor 

people with very little resources. 

 

The government showed an inclination towards protecting the economic perception 

of the country more than the lives of the people. The laxity of safety standards was 

not confined to Bhopal but the incident exposed the consequences that can arise from 

its negligence. Investments were prioritized without infrastructure and the earlier 

incidents of leaks were given no attention or investigation. The mentioned nexus 

between the government and the corporation did not stop at the violations in the 

allocations process, protection from criminal liability’s prima facie proof but further 

proceeded in assisting the travesty of the justice. The economic considerations formed 

a pivotal part of the settlement process, if not the judicial process in the proceedings 

of the courts.  

 

When people’s basic rights are trampled in the name of economic policy, it ought to 

be given the maximum deterrence and in a manner and way that hurts them i.e. 

punitive damages that hurt their purse.28 The internal memo leak of Lawrence 

Summers (Former Chief Economist, World Bank) goes on to speak volumes about 

																																																								
27 Jorn Madslien and Ben Richardson, ‘Bhopal’s economy was stalled by the 1984 gas leak’ BBC News (Bhopal, 29 Nov 
2009) < http://news.bbc.co.uk/2/hi/business/8380243.stm > accessed on 2 Nov 2018.  
28 M Raymond Izarali, ‘Globalization and the Bhopal Disaster: A Criminogenic Inquiry’, (2013) (International Journal 
of Social Inquiry) Vol. 6 No.1 100 – 103. 
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how normalisation of the exploitation of the third world companies by the 

corporations happened then:29 

 

Shouldn’t the World Bank be encouraging more migration of the dirty industries to 

the less developed countries? The measurement of the costs of health impairing 

pollution depend on the foregone earnings from increased morbidity and mortality. 

From this point of view, a given amount of health impairing pollution should be done 

in the country with the lowest wages. I think the logic behind dumping a load of toxic 

waste in the lowest wage country is impeccable and we should face up to that. 

  

It reflected a psychology that was practised by countless corporations (Union Carbide 

prominently being one of them) and an attitude that has changed little over the years. 

When the Dow Chemicals was given sponsorship for the London Olympics 2012, the 

indifference of the corporate world and its failure to condemn the move is an example 

of how little the world cares about corporate responsibility in such situations. Little 

has changed over time. Bhopal provides many questions that still remain unanswered 

and questioned priorities that lie at the core of our ethics.  

 

With very little irony, the very day Warren Anderson died, Prime Minister Narendra 

Modi was in New York sharing breakfast with eleven US CEOs and further deepened 

India’s commitment to liberalise India’s economy.30 Hopefully, Make in India comes 

with Protect India as well. Globalisation must have checks and balances where justice 

and benefits go hand in hand and the global society benefits from it, not just a part of 

it. 

 

V. Comparative Analysis with other International Cases 

 

In 2010, an unprecedented oil spill occurred in the Gulf of Mexico when a mobile 

offshore unit exploded and leaked close to 5 million barrel of crude oil causing just 

less than a dozen casualties: The Deepwater Horizon Disaster in which 11workers lost 

																																																								
29 Ibid 106 –107. 
30 Tim Edwards, ‘Of Crime and Consequence’, The Statesman (06 Dec 2014). 
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their lives31 resulted in the British Petroleum being forced to pay 4.5 billion dollars in 

criminal fines a little over three years after the spill.32  

 

Within 5 years, the BP reached a settlement of 18.7 billion dollars in penalties to the 

United States Government in the largest corporate settlement in history.33 

Interestingly, this coincided with the Indo – US nuclear treaty discussions and the 

American government insistence for India to pass the Nuclear Liability Bill 

highlighting Bhopal as a failure of the Indian state to protect its people whereas it 

showed no intent to dispense justice to 25000 people. The Obama administration’s 

hypocrisy and double standards were at full display for all to see.  

 

If the 26 years difference between the two incidents feels like a lot, the Exxon Valdez 

oil spill34 in 1989 leaves no excuse. In this case, an Anchorage jury awarded 287 million 

dollars for actual damages and 5 billion dollars for punitive damages that was later 

reduced to 500 million dollars on the basis of maritime law. This case had zero human 

casualties and yet, deserved more compensation than 600,000 claimants in the Bhopal 

Gas tragedy.  

 

Considering the negligence aspect of tort jurisprudence, it is crucial to note that 

according to sound and established principles, even a manifest fault by a local 

subsidiary would be put at the doorsteps of the multinational. This is based on the 

fact that control, power and knowledge create a legal duty. And this duty, which has 

an absolute and non-delegable character is imposed on that party. This is a well-

established principle in torts first decided in Rylands v Fletcher35 and followed in various 

Indian cases starting from M.C.Mehta v Union of India36, however its strict adherence 

makes all the difference.  

 

 

																																																								
31 Republic of the Marshall Islands, Deepwater Horizon Marine Casualty Report Investigation Report (Page 3) 
32 Clifford Krauss and John Schwartz, The New York Times (November 15, 2012) < 
https://www.nytimes.com/2012/11/16/business/global/16iht-bp16.html>.  
33 Terry Wade, Kristen Hays, Reuters (July 2, 2015) < https://www.reuters.com/article/us-bp-gulfmexico-
settlement/bp-reaches-18-7-billion-settlement-over-deadly-2010-spill-idUSKCN0PC1BW20150702 > accessed on 2 
Nov 2018.   
34 Exxon Shipping Co. v Baker (2008) 554 US 471. 
35 Rylands v Fletcher (1868) UKHL 1, [1868] LR 3 HL 330. 
36 M.C.Mehta v Union of India AIR 1987 SC 1086. 
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In 1987, the Supreme Court of India had pronounced the famous principle of absolute 

liability in the 1985 Oleum Gas leak from the Shriram plant in Delhi but in the Bhopal 

case, the court declined to apply these principles.37 Cases of gross and reckless 

negligence require harsher punishments that make difference between cases such as 

the Deepwater Horizon & Exxon on the one hand and cases like Bhopal on the other. 

 

Bhopal Gas Tragedy stands in stark contrast to the other cases of toxic torts in modern 

times, especially the cases of the United Kingdom and the United States. It is 

precedence such as these that make the Indian poor question whether the British 

Petroleum would have paid even half of the compensation they paid if the accident 

took place in the Indian waters? It raises important questions on the judiciary that it 

must recollect during subsequent decisions. The inability to understand extent of 

damage in cases such as Bhopal and the stark difference in compensation leaves no 

option except the inference that life in India is not as important as it is in developed 

countries like the United States.  

 

As rightly questioned by Zia Mody38, 

 

“Indian law does not value life as much as it is valued in other nations, such as the United 

States of America. Is it because we have so many people that each one doesn’t mean as much?” 

 

VI. Lessons from Bhopal 

 

Among the many lessons Bhopal taught the world, three are particularly very 

important39: firstly siting is an important aspect where the state must ensure that it 

does not compromise the life of its poor citizens and the independent regulators take 

strict measures before clearing projects. It should be ensured that the locations are 

away from rich water bodies, agricultural lands and most importantly, human 

dwellings. The second most important lesson is safety as a function of technology 

																																																								
37 Geetanjoy Sahu, ‘Environmental injustice continues’, The Statesman (04 Dec 2014). 
38 Zia Mody, ‘Justice Delayed: The loss through law’, Ten Judgements that changed India 95-113. 
39 Nityanand Jayaraman, ‘Lessons we refuse to learn’ The Statesman (December 2014).  
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screening and response mechanism to emergency and rehabilitation in the event of a 

disaster.  

 

One of the many reasons why assessment of damage and compensation calculation 

could not be done quickly is because of the lack of technical skills and know-how 

within the administration. Thirdly, the rehabilitation procedure that ought to have 

completed immediately after the incident remains to be completed even today. In the 

years following the disaster, there had been a lot of discussions and promises to 

provide employment to those affected. An industrial area was specially allocated with 

the stipulation that the survivors must be preferentially employed.40 The employment 

and rehabilitation of the gas- affected people must be taken on priority-basis by the 

government.  

 

In terms of legislation, India took several steps to address the pressing concerns posed 

by this incident. It enacted the Environment Protection Act (1986)41, which was 

followed by the Public Liability Insurance Act (1991)42 and the National Environment 

Tribunal Act (1995)43. Despite all these legislations, there is a still a lot left to be done. 

The government must undertake periodic Human Rights Impact Assessment (HRIA) 

and create policies and regulations to ensure adherence to human rights norms. This 

would give victims recourse beyond the ‘name and shame’ approach.  

 

The Civil Liability for Nuclear Damage Bill 2010 was also a step in the right direction. 

However, it puts a maximum limit for the liability at 325 million dollars compensation 

for plant operators.44 A bill in 2010 puts a cap of 325 million dollars even when 470 

million dollars was grossly inadequate for an incident in 1984. Even though the 

additional claims in furtherance of the amount shall be paid by the government, it is 

important to note that justice requires that the perpetrator must pay. It reinforces the 

fact that justice in India is still administered reactively, not proactively.45  

 

 

																																																								
40 Justice Denied, Economic and Political Weekly (August 9, 2003) Vol. 38, Issue No. 32. 
41 The Environment (Protection) Act, 1986. 
42 The Public Liability Insurance Act, 1991.  
43 The National Environmental Tribunal Act, 1995. 
44 The Civil Liability for Nuclear Damage Act, 2010 Clause 6(2). 
45 Zia Mody, ‘Justice Delayed: The loss through law’, Ten Judgements that changed India 95-113. 
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There is an urgent need for amendment in the way we operate the National Disaster 

Fund, as suggested by Fali S. Nariman. It needs to imbibe an effort to adapt itself for 

cases of compensation as an interim measure according to individual needs and degree 

of loss and damage in cases such as these. It would enable additional compensation at 

an appropriate time when the needs of the time people are better ascertained. For 

example, there is a Disaster Emergency Committee in UK set up on a permanent basis 

that has active support by the media, banks and other agencies. The testament to its 

effectiveness and swiftness is its rapid response network that functions so well that in 

November 1999, it was able to launch a national appeal and was successful in raising 

4.5 million Euros not for any disaster in the United Kingdom but for a cyclone in 

Odisha.46  

 

As much emphasis is provided on the need for statutory reform, it is equally important 

to focus on enforcing them with equal vigour. The reluctance of the authorities and 

the government to take prompt measures is as much responsible in Bhopal as the 

corporation. In cases such as these, it becomes vital to reach a settlement that provides 

a settlement without spite through a negotiation process. Judiciary is an indispensable 

part of such cases. It is in these cases of remedies that the judiciary must display the 

greatest inventiveness – providing relief in new situations as and when they arise. 

There should be room for negotiation and the statute must not reduce the chances of 

a compromise since it tends to prolong the agony of the victims that gets reflected in 

the adjudicatory process.47  

 

The Indian judiciary needs to be bold enough to hold the multinational companies 

responsible and unhesitant to demand large sums of money, with government 

assistance for international help.  The tort remedy in India need to produce more 

timely, more effectual and more generous patterns of damages in such cases. This is 

not a ready-made solution but it is high time that a change in the right direction is 

initiated in the right direction. As the Supreme Court itself in a 2012 judgment48 

admitted that in incidents where the laws are silent or insufficient, there lies 

																																																								
46 Disasters Emergency Committee, England and Wales < https://www.dec.org.uk/appeal/appeals-archive>  
47 Fali S. Nariman, ‘The Bhopal Case’ Before Memory Fades 249 – 253. 
48 Bhopal Gas Peedith Mahila Udyog Sangathan v Union of India AIR 2012 SC 3081. 
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unexceptional expectation on the courts to bridge the gap of appropriate directions 

and guidelines to preserve the Article 21 of the Indian Constitution. This is particularly 

important when the sufferers are from the lower social strata, like they were in the 

case of Bhopal.  

 

As much as Beck says, “poverty is hierarchical, smog is democratic”, man-made 

disasters such as Bhopal show that the primary victims of such disasters are the 

innocent dwellings in poverty. The unfortunate victimisation of the Bhopal victims 

was accentuated by the continuous silence of the rest of India. There can be no better 

example for the need of public participation to pressurise government than a case like 

this. If the entire discourse has to be summed up in one line, India is not at all prepared 

for another situation, and the situation (until government intention differs) won’t be 

very different.  

 

As dark and gloomy as it sounds, there exists hope in the changes taking place. The 

recognition of the health conditions, removal of toxic waste and the water conditions 

in Bhopal time and again has shown that these would be taken into consideration, if 

any such incident happens in the future. In terms of public participation, the new 

millennium has been stronger, more confident and demands respect for keeping the 

movement alive. It targets Dow’s direct interests, its corporate social responsibility 

drives, its research and development projects, publicity campaigns such as “The Human 

Elephant” and makes all attempts to move beyond being episodic.49 Lastly, there is 

something that people must consciously remember:  

 

The Bhopal’s of India cannot be sacrificed to build the Bangalore’s and 

Bombay’s, the development of the country cannot be based on the blood of its 

vulnerable citizens and its privileged class need to be the conscious – keepers 

for the country with Bhopal being the gentle reminder and a cruel legacy of its 

negligence.

																																																								
49 Shalini Sharma, ‘Indian Media and the Struggle for Justice in Bhopal’ Social Justice Vol. 41 No. 1/2 (135-136) 152. 
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