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MARITAL RAPE: CRIMINALISATION OF 

SEXUAL TRAUMA 
-MILLIND JAIN1 

 

ABSTRACT 

 

There are many Constitutional Provisions and Penal Laws which protect women from any 

crime or any violation of any Fundamental Rights or Legal Rights. But in spite of the increased 

recognition of various Penal Laws in India, the Marital Rape is at an increasing rate and it’s 

time for Legislature, Executive and Indian Judiciary to do something about that. Remedies 

should be provided to them. Protection should be given to women. Now there is a need for a 

Special law on Marital Rape in India which should also be accepted with International norms 

and treaties on Human Rights especially on this particular issue Women have been given rights 

under The Constitution of India like Article 21, Right to life and live with dignity. Our 

Indian Society does not see the problems with males. Always females suffer in every house/home 

in India. Women have the Right to fight for protection, but her own husband, to whom she is 

married with belief, left her house for him, and that person tries to hurt and torture her by 

having a forceful sex with her, without her consent which ultimately spoils her health and 

wellbeing. Then what is the difference between the peoples who are married then also commits 

Marital Rape and the persons who are not married and commits Rape. If rape is a heinous 

crime and is punishable under Section 375 of Indian Penal Code 1860, then why Marital 

Rape is legal? What’s the Difference between Rape under Section 375 of IPC and Marital 

Rape? There is no difference between them. Rape is Rape whether Marital or not Marital. 

Marital Rape isn’t considered as a Crime in India. Consent of wife is not required by her 

husband if her age is more than 15 years. By this we can say that forced intercourse by husband 

is legally right, but law is silent about this. In this paper I will be discussing about 

Criminalizing of Marital Rape and it should be recognized by law. Any forceful sex without 

the consent of spouse will be considered as rape. I will also deal with some Penal and 

Constitutional Provisions given to women. This paper will also discuss about the difference 

between Marital Rape and Rape (under Section 375 of IPC).      

 

																																																								
1 Student, 4th Year, B.A. LL.B., K.L.E. Society’s Law College, Bangalore. 
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INTRODUCTION 

 

“You Can Tell the Condition of a Nation by Looking at the Status of its Women” 

- Jawaharlal Nehru 

 

Before we look into what is Martial Rape we need to analyse the definition of 

Rape given under Section 375 of Indian Penal Code of 1860. According to 

SECTION 3752 - RAPE- A man is said to commit “rape” if he –  

 

a) Penetrates his penis, to any extend, into the vagina , mouth, urethra or 

anus of a woman or makes her to do so with him or any other person; or 

b) Inserts, to any extend, any object or a part of the body, not being the 

penis, into vagina, the urethra or anus of a woman or makes her to do so 

with him or any other person; or  

c) Manipulates any part of the body of a woman so as to cause penetration 

into the vagina, urethra, anus or any part of body of such woman or 

makes her to do so with him or any other person; or  

d) Applies his mouth to the vagina, anus, urethra of a woman or makes her 

to do so with him or any other person,  

 

Under the circumstances falling under any of the following seven descriptions:  

 

First- Against her will 

Second- without her consent 

Third- with her consent, when her consent has been obtained by putting her or 

any person in whom she is interested, in fear or death or of hurt. 

Fourthly- with her consent, when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married. 

Fifthly- With the consent when, at the time of giving such consent, by reason 

of unsoundness of mind or intoxication or the administration by him personally 

																																																								
2UNIVERSAL’S CRIMINAL MANUAL 2016 - PAGE NO. 547 
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or through another of any stupefying or unwholesome substance, she is unable 

to understand the nature and consequences of that to which she gives consent. 

Sixthly- With or without her consent, when she is under eighteen years of age.  

Seventhly-When she is unable to communicate consent.  

 

Provided that a woman who does not physically resist to the act of penetration 

shall not by the reason only of that fact, be regarded as consenting to the sexual 

activity.3  

 

Exception 1 - A medical procedure or intervention shall not constitute rape.  

Exception 2 - Sexual intercourse or sexual acts by a man with his own wife, the 

wife not being under fifteen years of age, is not rape.  

 

Therefore, from the definition given under Section 375 of Indian Penal Code 

1860, we can say that man will be guilty of rape, if he tries to do any of the acts 

mentioned under Section 375 of IPC without taking the consent of woman. But 

from the above definition we can also see that law is very much silent for Marital 

Rape and even the word Marital Rape is not included under section 375. What 

about the legal right and remedy of wife? What about her free consent for sexual 

intercourse? Whether married woman is human being or not? But for all these 

questions law is silent.  

 

If we check the stats of Indian and International Authorities we can find out 

that Marital Rape has increased in few years. People in India are free from the 

crimes on streets but what about women, who face crimes inside their own 

houses. That crime gets unnoticed by everyone in the nation. According to 

Indiana University press, 1990 more than 1 in every 7 women who gets married 

faced the crime of Marital Rape in India. According to United Nation 

population fund many Marital Women, Age ranging 15-50 in India have been 

subjected to forced sex, beaten and tortured.  

 

																																																								
3UNIVERSAL’S CRIMINAL MANUAL 2016   
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In many of the countries we can see that the laws related to Marital Rape are 

enacted and repealed. Therefore nowadays Marital Rape is recognized as an 

offence and Criminalization of marital rape denotes that it is now recognized as 

a violation of human rights.  

 

If we see the reports given by National Crime Records Bureau, in every second 

or minute in every state or district crime against women is reported in India. 

According to National Crime Records Bureau approximately 2.20 million cases 

of crime against women has been registered in few years and decades. Crimes 

which are recorded are both physical and mental.  

 

Today we talk about equal rights and position of women in our society. 

Government has also taken initiatives to control the crime rates against women 

in India. They have make campaigns like women empowerment in which they 

are told about their rights, but then also Government has failed in protecting 

women in our Society. We have such strict laws for protection of women but 

then also we lack in protection of them.  

 

Now the question what about marital rape which is not considered as crime 

under section 375 of Indian Penal Code, and does marriage gives licence to rape 

your own wife? 

 

The criminalizing of Martial Rape suggestion was given by Verma Committee, 

it has suggested to make amendment in India’s sexual assault laws. The 

protection of women from Domestic Violence Act 2005 was created and was 

such a relief and good remedy given to women. But this act also failed in 

providing justice to women who faces the crime of Marital Rape. This law 

ignored the right of freedom for any married women, the right to her body, or 

to protect from any other abuse. After this law legal framers have analysed many 

other laws.       
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MARITAL RAPE IN INDIA 

 

We know that Marital Rape is not an offense in India. Any provisions or 

enactment on criminalization of Marital Rape is not in existence in penal 

provisions or it is dependent upon the understanding of the Courts. What do 

we mean by Marital Rape? It means where two persons are legally wedded and 

the wife is forced by her husband to do sexual intercourse. If we see Section 

375 of IPC, there is an exception that is - “Sexual intercourse by man with his 

own wife, the wife not being under 15 years of age, is not Rape”.4 According to 

Section 376 of Indian Penal Code 1860, which provides punishment for Rape, 

the rapist ought to be rebuffed or detainment of either description for a term 

which shall not be less than seven years, but may extend to imprisonment for 

life, and shall also be liable to fine.5  

 

Therefore we can say that Marital Rape is also seen as Rape just if the spouse is 

under 15 years old, and the seriousness of the punishment is milder. 

Government has not provided any lawful security to spouse after 15 years of 

age which is against the directions of Human Rights.  

 

In SARETHA vs. T. VENKATA SUBBAIH6, the court in this held that 

rights and duties in Marriage is creation, sacrament and dissolution and not the 

term of private contract between two individuals. The right to privacy is not 

taken away by anybody after marriage and by marital association. Therefore 

there is no punishment for Marital Rape and the remedy lies with her only.  

 

In the year 2005, Protection of women from Domestic Violence Act was 

passed. This law considered Martial Rape as a local offense or violence. Under 

this act the victim can approach the court for the remedy, for legal partition 

from her husband for Marital Rape. Marital Rape is unreasonable as lady’s body 

raped and her affection towards anything, and her trust is damaged at very high 

																																																								
4UNIVERSAL’S CRIMINAL MANUAL 2016 PAGE NO. 548 
5UNIVERSAL’S CRIMINAL MANUAL 2016 PAGE NO. 549 
6AIR 1983 AP 356 
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state. By committing Marital Rape the rights of the person is relinquished at the 

holy place of marriage. Therefore the laws which secures the rights and interests 

of women are not enough. Through these laws also women are not getting 

justice that should be given to them. And to get justice the means taken by 

women are somehow unacceptable.  

 

Therefore the very meaning of Section 375 under Indian Penal Code should be 

changed. It should include Marital Rape as an offense under its definition. The 

main way to get justice for women is Section 498-A of Indian Penal Code. 

Section 498-A states- Husband or relative of a woman subjecting her to cruelty. 

 

The status of wife’s in India is very miserable in cases of Marital Rape as there 

is no law which could defend her. This topic is such ignored in the nation that 

nobody wants to discuss about it and the wife just keeps moving with it. It is 

not necessary that every day both husband and wife are not in same mood to of 

sexual desire. But sometimes one can be in mood, so if one partner is 

surrendering his wish not to hurt other’s feeling, that feeling should not be 

compared and considered as Marital Rape.  

 

Although if relationship between husband and wife is not healthy relationship 

and if husband is abusing his wife every day, treating her badly both mentally 

and physically, and if in this situation husband becomes physically violent in 

refusing his wife for sexual intercourse in that case it should be considered as 

crime and such husband should be guilty for Marital Rape. Because is we see 

Article 21 of The Constitution of India it states that Right to life also includes 

Right to live with dignity in 7FRANCIS CORALLIE MUIN vs. UNION 

TERRITORY OF DELHI, court held that right to life does includes right to 

live with dignity as rape affects women both physically and mentally which is 

not good for her and her health.  

 

																																																								
7http://www.legalservicesindia.com/article/2369/Marital-Rape.html 
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TYPES OF MARITAL RAPE - There are three types of Marital Rape. These 

are as follows-  

 

1. Battering Rape - In this kind of Rape women suffers both physical and 

mental pain on her body and sexual violence in her relationship and this 

violence can be experienced in various ways also. The majority of Marital 

Rape cases come under this type.  

 

2. Force-only Rape - In this kind husband only uses that amount of force 

that is required or necessary to coerce his wife. We can’t say that its 

battering rape if assault is involved, after the refusal of wife then it can be 

termed as battering.  

 

3. Obsessive rape- In this kind the main action involved is torture and 

perverse and often includes physical violence.    

 

RIGHT TO SEXUAL PRIVACY  

 

This right is not mentioned anywhere in The Constitution of India, although 

there are many Cases and Judgments given by Indian Court of law. Some of the 

cases are as follows  

 

• KHARAK SINGH Vs. STATE OF UTTAR PRADESH (1962) 8, 

GOVIND Vs. STATE OF MADHYA PRADESH (1975) 9, NEERA 

MATHUR Vs. LIC10 

 

In all these three cases Supreme Court has given landmark judgments 

regarding Right to privacy under Article 21 of The Constitution of India. 

Court held that, right to privacy is ensured under the extent of Article 21. 

Court said that any type of intense sex damages the right of protection, 

																																																								
8http://www.the-laws.com/Encyclopedia/Browse/Case?CaseId=002691004000 
9https://www.scobserver.in/court-in-review/right-to-privacy?slug=govind-v-state-of-madhya-pradesh-and-another 
10https://www.law.cornell.edu/women-and-justice/resource/neera_mathur_v_life_insurance_corporation_of_india 
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sexual security. Court also said that teaching of martial exclusion to rape 

damages the dignity of a wedded lady’s entitlement to protection by driving 

her into sexual relationships without knowing her consent.  

 

• STATE OF MAHARASTRA Vs. MADHKAR NARAYAN AIR (1991) 

SC 20711 

 

In this case Supreme Court held that, every women is entitled to have its 

own sexual privacy and no one and even her husband can take that right 

away from her, nobody is entitled to violates her privacy.  

 

• VISHAKHA vs. STATE OF RAJASTHAN 199712  

 

It’s the most important case under Article 21 of The Constitution of India. 

This is also one of the best landmark case and Judgment given by the 

Supreme Court. In this case Supreme Court extended the view of Right to 

Privacy in working environments also. Court said that there exists right to 

privacy to go into sexual relationship even after marriage also, it should be 

on women that she wants to have sexual relationship or not. 

Right to Sexual privacy is not mentioned but as we have seen some 

landmark cases and Judgments, we can say that Right to Sexual Privacy can 

be drawn as a right from Article 21 of The Constitution of India.  

 

WHAT ARE THE REAONS FOR NOT DETERMINING MARITAL 

RAPE AS CRIME 

 

India is a country where there are many rights for protection of women, but the 

implementation of these are laws are somehow difficult. There are several laws 

and guidelines passed by Indian Judiciary, but these are of no use. We can only 

see very much difference. Legislature and executive have failed in their duties to 

do something good, as well as centre and state Governments have not taken 

																																																								
11https://www.lawyersclubindia.com/judiciary/state-of-Maharashtra-V-s-Madhukar-Narayan-Mardikar-523.asp 
12http://lawtimesjournal.in/vishakha-vs-state-of-rajasthan/ 
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very much interest in applications of such laws and failed to provide protection 

to women. 

 

According to Article 14 of The Constitution of India, 13“the state shall not deny 

to any person equality before the law or the equal protection of the law within 

the territory of India”. But at the time of application of this Article 14 for the 

protection of women rights, Indian Judiciary and State have failed in their duties 

to do that only by saying that Marriage is a Sacrament.  

 

After Delhi gang rape case (2012), the committee was set up by J.S. Verma. This 

committee suggested to include Martial Rape under 14Section 375 of India Penal 

Code and said this crime should also be Penalized. But Government of India 

nor any State Government tried to include Marital Rape as a Criminal Offense 

under Section 375 of The Indian Penal Code 1860. 

 

Therefore we can say that Indian Law gives license to husband to commit rape 

with his own wife. And what if she files the complaint against her husband? She 

need to fight alone as nobody will give her support.If she tells her parents they 

will say there is no problem, fight between husband and wife is of regular nature, 

they also don’t try to understand the state of mind of her own child. And if she 

goes to court, court will only give dates and dates and judgment will come after 

a very long time. Till that time were will she live? She will again go to her 

husband’s house and face the same cruelty more than anything. 

 

So we can say that whether women is literate or illiterate she is not subject to 

Marital Rape. According to the survey taken up by 15NATIONAL FAMILY 

HEALTH SURVEY, it was conducted among Approximately One Lakh 

women in India all over the states.By the survey it was found that approximately 

9-10% of the women havereported that their husbands have physically forced 

them to have sex. And in the survey taken up by 16International Centre for 

																																																								
13THE CONSTITUTION OF INDIA BARE ACT - P M BAKSHI 15TH EDITION (PAGE NO. 20)  
14RATANLAL AND DHIRAJLAL, THE INDIAN PENAL CODE 1860 35TH EDITION 
15http://rchiips.org/nfhs/index.shtml 
16https://www.icrw.org/about/ 
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women (ICRW) and 17United Nations Population Fund’s (UNPFA), 

according to their surveys that were taken in India which covered some of the 

states, approximately 8000 men and 3000 women aged between 19-50 from 

each of some states. In these states women held that they are forced by their 

husbands to have sex, when they don’t want to. And if they say no, they are 

physically and mentally tortured every day and face cruelty of husbands.  

 

As we have seen so much data and reports by Indian Authorities and 

International Authorities, Government of India is not even trying to make 

changes in the laws and protect women from such physical and mental trauma 

and cruelty by their own husbands. If Government is not taking steps to protect 

the rights and privileges of women in our society then who will? What’s the use 

of making so many programs and schemes like Women Empowerment, 

BetiPadhaoBetiBachao. What is the use of such programs if Government 

cannot even protect them from their own people and society? 

 

From past many eras we have seen that women are only born to marry and not 

to do anything else. Even the educated peoples thinking is same as of 

uneducated then what’s the use of education like this. Women are always seen 

as property to husbands and his family members. They are also interested in 

properties, dowry etc. There are Sections mentioned under Indian Penal Code 

for dowry deaths and for other Rights violated of women. But again if a women 

wants justice for the violation of their rights nobody takes stand for her, she 

alone fights for her right and our Indian judiciary takes much time to bring 

Justice for that.  

 

Marital Rape is considered an offence in about 50 countries. They have 

amended the exceptions of those Sections and Articles where it was provided 

that Marital Rape is not an offence. According to International treaties on 

Human Rights, the treaty also defines that any offense against women will be 

considered as violation of its Fundamental and legal rights and according to that 

																																																								
17https://www.unfpa.org/ 
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only the remedy or compensation should be granted. India is also a member of 

International treaty of Human Rights but there has been no change in Indian 

Society according to that. Women are tortured, beaten etc. But nobody does or 

cares about it.  

 

It was very well said by Frederika Meijer, member of UNO, that, “When 

women experience coercion and violence within relationships, it violates their 

fundamental right to measure in safety, security and with dignity. An intimate 

relationship, particularly marriage, should be an area of mutual trust and 

respect”. 18  

 

Therefore we can say that the society in India is male dominated and the whole 

country somehow is male dominated. From this we can say that if Marital rape 

is considered as crime under Section 375 of Indian Penal Code 1860, then males 

will not have any power over women, and this is the sole reason that Marital 

Rape is not considered a crime till now at present. The Society can’t see the 

growth of women in this country. Society only wants that male should work and 

women are just for marriage, to do household works and to born children. 

Indian Judiciary have tried so much to make the change in the society regarding 

the development of women, but the mind set of people can’t change so easily.   

As we have read under Article 21 of The Constitution of India “Right to life”, 

after so much judgments and interpretation done and given by Supreme Court 

of India.  

 

Article 21 Right to Life includes Right to live with dignity and is a very basic 

Human right provided to us by The Constitution. Everyone has access to this 

right whether male, female or transgender (third gender). This right is also 

provided and given in International Human Rights treaty and laws. But as we 

have seen that due to negligence of Indian Judiciary and Government they have 

failed to protect this right for women who becomes the victim of Marital Rape. 

																																																								
18https://sexualviolenceissues.wordpress.com/2015/05/25/when-no-is-not-an-option-marital-rape-denies-right-
over-her-body/ 
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SECTION 375 OF INDIAN PENAL CODE 1860 IN DETAIL19  

 

Section 375 of Indian Penal Code 1860 gives the definition of RAPE - A man 

is said to commit “rape” if he –  

 

a) Penetrates his penis, to any extent, into vagina, mouth, urethra or anus of 

a woman or makes her to do so with him or any other person; or 

b) Inserts, to any extent, any object or a part of the body, not being the 

penis, into the vagina, the urethra or anus of a woman or makes her to 

do so with him or any other person; or  

c) Manipulates any part of the body, of a woman so as to cause penetration 

into the vagina, urethra, anus or any part of the body of such woman or 

makes her to do so with him or any other person; or  

d) Applies his mouth to the vagina, anus, urethra of a woman or makes her 

to do so with him or any other person,  

 

Under the circumstances falling under any of the following seven 

descriptions-  

 

First- Against her will.  

Secondly - Without her consent.  

Thirdly - With her consent, when her consent has been obtained by 

putting her or any person in whom she is interested, in fear of death or 

of hurt. 

Fourthly - With her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married. 

Fifthly - With her consent when, at the time of giving such consent, by 

reason of unsoundness of mind or intoxication or the administration by 

him personally or through another of any stupefying or unwholesome 

																																																								
19RATANLAL AND DHIRAJLAL : THE INDIAN PENAL CODE 35TH EDITION (PAGE NO. 877) 
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substance, she is unable to understand the nature and consequences of 

that to which she gives consent.  

Sixthly - With or without her consent, when she is under eighteen years 

of age.  

Seventhly - When she is unable to communicate consent.  

 

Explanation 1 - For the purpose of this section, “vagina” shall also 

include labia majora.20 Labia majora means two thick folds of the skin 

running from mons pubis to the anus.  

 

Explanation 2 - Consent means an unequivocal agreement when the 

woman by words, gestures or any form of verbal or non-verbal 

communication, communicates willingness to participate in the specific 

sexual act: 

 

Provided that a woman who does not physically resist to the act of 

penetration shall not by the reason only of that fact, be regarded as 

consenting to the sexual activity.  

 

Exception 1 -  A medical procedure or intervention shall not constitute 

rape.  

Exception 2- Sexual Intercourse or sexual acts by a man with his own 

wife, the wife not being under fifteen years of age, is not rape.  

 

According to the definition given under Section 375 of IPC, a husband will be 

guilty of rape only if his wife is below 15 years or of 15 years. And what if the 

married women is of major that is of 18 years or above 18 years there is no law 

that protects her. Therefore from the reading of this section we can say that if 

women is minor then it will be considered as Rape and she will get protection 

under Section 375 of The Indian Penal Code of 1860, but if the women is major 

of 18 years or above then this section will not protect her.  

																																																								
20https://www.britannica.com/science/labia-majora 
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Hence we can clearly see that this is biasness of law. As when the question arises 

to Criminalize Marital Rape and to think about it as an offence under Section 

375 of IPC, we will see that when the wife is of 15 years or below, then if 

husband tries to possess sex forcefully then it’ll be considered as Rape and on 

the opposite hand if the wife is of 18 years or above and husband tries to possess 

sex forcefully then it’ll not be considered as rape and she will not be given 

protection under Section 375 of IPC.  

 

Now as we have read the definition of RAPE under Section 375 of Indian Penal 

Code. There we have read two exceptions- 

 

Exception 1 - A medical procedure or intervention shall not constitute rape.  

Exception 2 - Sexual intercourse or sexual acts by a man with his own wife, the 

wife not being under fifteen years of age, is not rape.  

 

Hence, under Exception 2 where it states that if a man is married to a woman 

who is not under fifteen years of age is not rape. Here we can see that this 

exception clearly states about MARITAL RAPE as both the persons are legally 

and lawfully married.  

 

So we can say that Indian Law doesn’t recognize MARITAL RAPE as a criminal 

offense but under exception2 of Section 375 of Indian Penal Code tells, speaks 

and considers MARITAL RAPE as an offence under Section 375 of IPC but 

with a limitation.  

 

COMPARISION OF INDIA AND UNITED STATES ON MARITAL 

RAPE 

 

According to the survey taken by the United Nation Population Fund, the 

survey states that 2/3rd of the married women in India, aged between 15 to 45 

approximately have been beaten, tortured, raped or have force to have sex with 

their husband’s. According to the survey in the year 2005 there were 

approximately 6300 cases that were recorded by them, where either women 
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were treated ill and were tortured and some women were murdered by their 

own husband’s and by their family members.  

 

MARITAL RAPE IN USA  

 

In the year 2006 the Government of USA and the Authorities analysed and 

studied on all forms of violence against women which included Marital Rape. 

The reports of The Government of USA stated that there are 52 countries in 

which Martial Rape is not considered as an offence and India is one of the 

Country were Marital Rape is also not considered as an offence. In the United 

Nations Marital Rape is considered as an offence and it a criminal offence. 

Punishments are given to those husbands who rape their own wives. The 

Government of USA also stated that in some of the countries marital rape laws 

are not clear, that the person who has committed the rape can be prosecuted or 

not. It also states that where there are no laws for prosecution the Government 

of each States should bring up the acts of Forced Sexual Intercourse. The 

Government also states that such crime of Marital Rape should be criminalized 

in each and every state. And for that we need to follow the guidelines and 

Articles given under International Treaty of Human Rights.  

 

MARITAL RAPE IN INDIA  

 

We have already seen that India is one of the countries where Marital Rape is 

not considered as an offence. But we have also read Section 375 of Indian Penal 

Code with tells us about the Definition of Rape and under that section only we 

can see Exception 2 which clearly states that if wife is of 15 years and husband 

tries to have forced sexual intercourse then it can be considered as MARITAL 

RAPE as both of them are lawfully married. But in India the law for marital 

rape is silent and clearly not states that forcefully having sexual intercourse with 

wife is rape or not.  

 

We have seen many case laws in which Indian Judiciary has tried to criminalize 

Marital rape, and tried to put it as an offence under Section 375 of Indian Penal 
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Code. This step for criminalizing was taken by Verma committee after Delhi 

gang rape case. In 21SARETHA Vs. T. VENKATA SUBBAIH, we have 

already seen that, marriage is creation, sacrament and dissolution and not the 

term of private contract between two individuals. The right to privacy is not 

taken away by anybody of a women even after marriage.  

 

Therefore we can say that in The United States, Marital Rape is considered as 

an offence and the punishment is given to the offenders. Whereas in India, there 

is no such law till now at present time also which considers Marital Rape as an 

offence. But Indian Judiciary has tried to criminalize Marital rape as an offence 

under Section 375 of Indian Penal Code by various Judgments and guidelines. 

And we have also seen that under Section 375 of IPC exception 2 says about 

Marital rape as an offence. Although Indian Government does not see Marital 

Rape as an offence.  

 

ROLE OF JUDICIARY IN INDIA 

 

We have seen many cases and judgments given by Supreme Court in favour of 

Marital Rape and Right to life. 22Verma Committee has also tried and taken 

initiative in Criminalizing Martial Rape as an offence after Delhi Gang rape Case 

in 2012. In this topic we will be seeing about many other efforts done by Indian 

Judiciary. 

 

After so many cases and because of changing society Indian Judiciary felt to 

bring some new laws relating to sexual assault. The earlier existed laws were not 

so good and competent to define and reflect various types or kinds of sexual 

assault. 

 

In23 SAKSHI vs. UNION OF INDIA (AIR 2004 SC 3556). In this case the 

Supreme Court has directed legislature to make changes in existent laws. It was 

																																																								
21ibid. 
22ibid. 
23https://www.latestlaws.com/articles/critical-analysis-of-rape-laws-in-india-and-judicial-opinion-by-sakshi-rewaria/ 
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because of the inadequacies regarding the law related to rape.24 In this case an 

NGO named SAKSHI filed a Public Interest Litigation to bring changes in the 

existing law on rape. After this law commission of India in 2000 published 172nd 

report on review of the law rape.25 Some of the highlights of 172nd report –  

 

• The word “rape” should be replaced by the term “sexual Assault” 

 

• In the year 2000 under Section 146 of The Indian Evidence Act an amendment 

was made. 

 

• Committee was created to make law reforms headed by Justice Verma. They 

received many suggestions and recommendations from all over the world. The 

aim of the committee was to make tough anti-rape laws and to make a safer 

country for women.26 The committee report included –  

 

v Police reforms  

v Educational reforms 

v Special training for boys establishment of rape crisis centre 

 

After this a new amendment was passed known as CRIMINAL LAW 

AMENDMENT BILL, 2013. After passing of this bill rape was redefined as 

the most horrific events and crime. Parliament tried to enlarge the ambit of rape 

and tried to make oral and anal acts as amounting to rape.  

 

We have read The Domestic Violence Act 2005. This act has also provided with 

many civil remedies and various provisions such as cruelty etc. In India there 

are many victims under Marital rape, and this is increasing day by day, but there 

is no response to it from legislature and executive. They are just ignoring this 

																																																								
24https://www.latestlaws.com/articles/critical-analysis-of-rape-laws-in-india-and-judicial-opinion-by-sakshi-rewaria/ 
25https://www.latestlaws.com/articles/critical-analysis-of-rape-laws-in-india-and-judicial-opinion-by-sakshi-rewaria/ 
26https://www.latestlaws.com/articles/critical-analysis-of-rape-laws-in-india-and-judicial-opinion-by-sakshi-rewaria/ 
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issue and are not criminalizing such an offence nor bringing any amendment 

towards it nor are they changing existing laws towards it.  

 

Another landmark Judgment regarding Rape is 27QUEEN EMPRESS vs. 

HAREE MYTHEE (1890) 18 Cal 49, in this case the Court held that, if the 

wife is over or above of age of 15 then no question of rape applies. As it is 

mentioned in Exception 2 of Section 375 of Indian Penal Code 1860. But in 

this case the age of the wife was 11 years. And therefore husband was punished 

under Section 376 of Indian penal Code.  

 

In 28SREE KUMAR vs. PEARLY KARUN.This case came under The High 

Court of Kerala, in this case it was noticed and said that wife cannot live 

separately with husband under the Judicial Separation and being subject to 

sexual intercourse without her will cannot be subjected to rape. Although the 

husband was not found guilty of raping his wife. Though he was found de facto 

guilty for doing or committing such an Act. 

 

According to The Constitution of India, every law which is passed must meet 

with the requirements of the rules, ideas and principles enshrined in The 

Constitution of India. If any law which violates the basic features or 

fundamental rights of the citizens of India, and the law passed doesn’t meet the 

required status are to be considered to be ultra vires to The Constitution of 

India and it can be immediately struck down or can be declared as 

Unconstitutional. Hence we can say that Section 375 of Indian Penal Code 1860 

withdraws the protection of married women on the basis of her marital status. 

As Section 375 of IPC withdraws his exemption. 

 

Supreme Court has also directed the Subordinate Courts and High Courts, that 

despite of so much strict provisions for rape, some of the courts in the past few 

decades have taken a soft approach while awarding punishments to the 

offenders who have committed such a heinous Crime. 

																																																								
27http://14.139.60.114:8080/jspui/handle/123456789/7468 
28http://www.ijhssi.org/papers/v4(4)/Version-1/F0441035040.pdf 
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In 29RADHA vs. STATE OF MADHYA PRADESH (2008), the High Court 

of Madhya Pradesh said that - there are many people who apply false rape 

charges on another for their personal or economic gains and, are uncommon. 

The persons who have been accused from these kinds of sexual offenses should 

be given special protection from accusation of rape loaded with ill motives.  

 

In 30NARENDER KUMAR vs. STATE (NCT OF DELHI) AIR (2012) 7 

SCC 171, in this case the Court held that, false allegations of rape on the 

accused, causes the great distress and damages the accused.  

 

Therefore, we have seen that there are no steps taken by legislature and the 

executive for the protection of women against many crimes and especially on 

Martial Rape. Indian Judiciary has tried its level best to control the situation of 

women in the society and bring justice to them. We have seen the initiative taken 

by the Verma committee on Marital Rape, but it was also ignored by the 

legislature. Under Section 375 of Indian Penal Code 1860 we have seen there is 

no mention of Martial Rape, but under Exception 2 of the Section it tells us 

about the marital rape but is silent. 

 

CONCLUSION 

 

Every day and in any state or city women deals with various forms of crime 

which happens to them. We have Article 21 of The Constitution of India; it 

preserves the right to life with right to live with dignity. But the people living in 

our society don’t understand this; Indian judiciary tried its best to explain. Law 

is not silent for the protection of women in India but when women wants justice 

it’s very hard for them. Why Government is not criminalizing Martial Rape? Is 

Government waiting for another such horrific rape case like Delhi Rape Case? 

But the difference will be Rape will be done by husband and not by any outsider. 

Married women should take proper care and they should not be subjected to 

																																																								
29http://www.the-laws.com/Encyclopedia/Browse/Case?CaseId=418002708000 
30http://www.supremecourtcases.com/index2.php?option=com_content&itemid=99999999&do_pdf=1&id=2462
5 
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sexual assault and violence. To improve the conditions Indian Judiciary have to 

take more initiatives towards it. The Domestic Violence Act 2005 is having 

many loopholes as directly it does not talk about Marital Rape.  

 

My suggestion is that now it’s time for Indian Judiciary and Government of 

India to include Marital rape as a criminal offence under Section 375 of The 

Indian Penal Code 1860. A woman gives birth to children but if women in our 

nation is not healthy then how the nation or country will be healthy. We have 

made progress in many stages like in Science and Technology and others. But 

what is the use of making progress like this when women or any other citizen 

in our Society or Country is not protected under our own Laws.  

	


