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ABSTRACT 

 

This paper aims at explaining the concept of ‘Memorandum of Association and  alteration of 

memorandum’. The Memorandum of Association is a legal document made for the company 

having limited liability which defines the relationship with its shareholders and outside world. 

It contains all the details of a company, members, registered office and their liabilities which 

help shareholders to know about the company before buying its shares. The paper also discusses 

about alteration of memorandum of association, which can only be altered according with the 

provision of the law.   
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MEMORANDUM OF ASSOCIATION  

 

Memorandum of Association is a key document, which is prerequisite for 

Limited Liability Company. It’s like a rulebook, which defines relationship 

between the company and their shareholders.  

 

According to section 2(56) of the Companies Act, 2013 defines memorandum 

of association of a company as originally framed or as altered from time to time 

in pursuance of any previous company law or of this Act.3 

 

‘Memorandum of Association’ is defined under Section 4 of the Companies Act, 

2013. The very first step towards the formation of the company is to prepare 

Memorandum of Association. It is like an authorization for the company and is 

a very important document as it considered be the constitution of the company 

with the Articles of Association as it contains the basic fundamentals on which 

the company is incorporated4. However, definition does not state the nature of 

this document or tell its importance.  

 

PURPOSE OF MEMORANDUM OF ASSOCIATION - 

 

1. It enable the shareholder, creditor and all those who deal with company, 

can know how the money is going to be used by company which is 

invested. 

 

2. The outsider dealing with company can know exactly the objects of the 

company and transaction he intends to make with the company is within 

the object of the company and not ultra-vires to its object. 

 

3. As we define the objects and functioning of the company in the 

memorandum it helps in limiting the scope, so that company doesn’t 

																																																								
3 The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
4Advocate khoj, Incorporation of a private company, (Apr. 2,2020, 10:30 AM) 
https://www.advocatekhoj.com/library/lawareas/incorp/memorandum.php?Title=Incorporation%20of%20a%20
Private%20Company&STitle=Memorandum%20Association 
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indulge in activates beyond their memorandum Thus, any act beyond the 

memorandum would be considered to be is ultra vires.  And such an act 

will not be enforceable and if director has performed such an act it comes 

under his personal liability. 

 

OBJECT OF REGISTERING A MEMORANDUM OF ASSOCIATION 

(MOA) 

 

1. The object of registering a Memorandum of association it helps in 

identifying the scope of its operation and determines the boundaries it 

cannot cross. 

2. As per section 399 of the Companies act, 2013 Memorandum of 

Association is considered to be a public document. Hence, it is considered 

that when a person enters in a contract with the company, to be well aware 

of the Memorandum of Association of the company. 

3. Memorandum contains all the details related to powers, directors, 

subscription of capital, and many other rights of the company  

 

Under no condition can the company advance from the provision stated in the 

memorandum. In case it does so then it would be ultra vires the company and void.5 

 

MEMORANDUM (SECTION 4)  

 

The Companies Act 2013 section 4 sub-section (1) clause (a) states the ‘Name 

Clause’, which states that a company being a distinct legal entity, and must have a name of 

it own to establish. Public limited company’s name must end with the word 

‘limited’ as the last word. For the private limited company, name must end with 

the words ‘Private Limited’ as the last words.  There is an exception to this rule, 

the companies who fall under the definition of section 8 of the companies act can 

include any of the following words as their end words , as applicable: foundation, 

																																																								
5 Toppr, Memorandum of Association, (Apr, 1,2020, 10:56 PM) https://www.toppr.com/guides/business-
laws/companies-act-2013/memorandum-of-association 
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forum, association, federation, chambers, confederation, council, electoral trust 

etc.6 

 

The Companies Act, 2013 section 4 sub-section (1) clause (b) states the ‘registered 

office clause’ states that the name of a state in which registered office of the company 

will be situated.7 

 

The Companies Act, 2013 section 4 sub-section (1) clause (c) states the ‘object 

clause’ defines the object of the company and indicates its activity for which the 

company is incorporated. Company cannot do anything beyond outside its object 

and act done beyond will be ultra vires and void. Even if all members agree to act it 

will be still be ultra vires. Object of the company must not be illegal, immoral or 

oppose public policy or in the contravention. If a company wants to indulge in 

activities, which are not replicated in its name, then company has the provision to 

change its name within six months of introducing the activity. The company must 

follow all name- change provisions.8 

 

The Companies Act, 2013 section 4 sub-section (1) clause (d) states the ‘liability 

clause’ states the liability of a company. Liability of the member of a company can 

be limited or unlimited. 

 

1. For a company limited by shares- it should specify that a member could be 

called upon anytime to pay to company the amount unpaid on the shares. 

 

2. For the company limited by guarantee- it should specify the amount 

undertaken by each member to contribute to: 

 

I. The assets of the company when it winds up. This is provided that 

he is a member of the company when it winds up or winding up 

																																																								
6 The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
7 As per section 4 of the companies Act,2013 (18 of 2013) as amended by the companies (amendment) act,2019 (22 
of 2019) 
8 Toppr, Memorandum of Association, (Apr, 1,2020, 10:56 PM) https://www.toppr.com/guides/business-
laws/companies-act-2013/memorandum-of-association/ 
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happens within one year of which him ceasing to be a member. In 

the latter case, the debts and liabilities considered would be those 

contracted before he ceases to be a member. 

II. The cost charges and expenses of winding up and for adjustment 

of the right to the contributories among themselves.9 

III. In case of unlimited liability than the liability of member is 

unlimited. 

 

The Companies Act, 2013 section 4 sub-section (1) clause (e) states the ‘capital 

clause’ which include- 

 

Section 4 (1)(e)(i) may include the amount of share capital with which the company 

is to be registered. Company having share capital it must state number of shares, 

which subscribers to memorandum agree to subscribe which shall not be less than 

one share. Effect of this clause is the company cannot issue more share than stated 

under this clause without altering the memorandum as per section 61 of the 

Companies Act, 2013. 

 

Section 4(1)(e)(ii) include that at the end of memorandum of every company there 

is subscription clause which states number of share each subscriber intend to 

take.10 

 

The Companies Act, 2013 section 4 sub-section (1) clause (f) states the ‘one person 

company’ in which the Memorandum of Association must specify the name of the 

person who becomes a member of the company in the vent of the death of the 

subscriber.11 

 

Sub-section (2) of section 4 of the Companies Act, 2013 states that the name stated 

in the memorandum shall not 12 

																																																								
9 The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
 
 
10The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
11 The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
12The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
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1. Be identical or resemble with any other existing company registered under 

this Company Act or any previous company law. 

 

2. Be such that its use by the company- 

(i) Will constitute an offence under any law for the time being in force. 

(ii) Is undesirable in the opinion of Central government.  

 

The sub-section (3) of section 4 of the Companies Act, 2013 states that any word 

or expression, which a company is in anyway connected with Central government, 

State government or any local authority or any body constituted by the 

government. Word and expression can only be used once it has the previous 

approval by the central government.13 

 

The sub-section (4) of section 4 of the Companies Act, 2013 states that a person 

can make an application to a registrar for the reservation of a name set out in the 

application in such form and manner and accompanied by fee as may be prescribed 

for14- 

 

I. The name of the proposed company; or 

II. The name to which the company proposes to change its name  

 

The sub-section (5) of section 4 of Companies Act, 2013 states that after receiving 

an application under sub-section 4, the registrar may on the basis of information 

and documents furnished along with the application reserve the name for a period 

of twenty days from the date of approval or such other period as maybe prescribed.15  

 

Provided that in the case of an application for reservation of name by an existing 

company than the registrar may reserve the name for sixty days from date of 

approvals. 

																																																								
13The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
14 The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
 
 
15The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
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Clause (ii) of sub-section 5 states that after reservation of name in clause (i), it is 

found that name was applied by furnishing wrong or incorrect information, then16, 

- 

 

a) The reserved name shall be cancelled if the company has not been incorporated 

and the person making the application under sub-section 4 shall be liable to 

pay penalty which may extend to one lakh rupees; 

 

b) If the company has been incorporated, the Registrar may, after giving the company 

an opportunity of being heard-  

 

(i) After passing an ordinary resolution direct the company to change its 

name within a period of three months 

(ii) Take action for striking off the name of the company from the register 

of companies; or 

(iii) Make a petition for winding up of the company. 

 

Sub-section (6) of section 4 of the Companies Act, 2013 states that memorandum 

of a company shall be in respective forms as specified in schedule 1 in table A, B, 

C, D and E as may be applicable to the company. 

 

Sub-section (7) of section of the companies Act, 2013 states that a company 

limited by guarantee and not having a share capital, purporting to give any person 

a right to participate in the divisible profit of the company otherwise than as a 

member, shall be void.17 

 

CASE LAWS 

 

																																																								
16The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
17The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
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In the case of Law Ewing v. Buttercup Margarine Co. ltd. (1917)18 Ewing carried on 

business under the name of Butter Cup Dairy Company. Another company was 

registered by the name Buttercup Margarine Company ltd. Ewing filed a suit 

claiming that he had the exclusive right to use the ‘Buttercup’. The court granted 

an injunction against the defendant stating that ‘Buttercup’ misleads public in 

thinking that two businesses are connected. 

 

In the case of Asiatic government Security Life Insurance Company Ltd. V. New Asiatic 

Insurance Company Limited (1939)19, the court held the two names were not too 

identical and therefore, did not restrain the respondents. 

 

In the case of Lakshmanaswami Mudalar v. L.I.C. AIR 1963 SC 118520 the directors 

of the company were authorised ‘ to make payments towards any charitable object 

or for any general public or useful object’. In accordance with shareholders’ 

resolution, the director paid Rs. 2 lakhs to a trust for the purpose of promoting 

technical and business knowledge. The company’s business having been taken 

over by LIC, it had no business left of its own. The Supreme Court held that the 

payment was ultra vires the company. They could spend for the promotion only 

on such charitable objects as would be useful for the attainment of the company’s 

own objects.  

 

ALTERATION OF MEMORANDUM (SECTION- 13)21 

 

Sub-section (1) of section 13 of the Companies Act, 2013 states that other than 

provided in section 61, a company by special resolution and after complying with 

the procedure specified in this section can alter the provision of its memorandum. 

 

Sub-section (2) of section 13 of the Companies Act, 2013 states that any change 

in the name of the company mentioned in sub-sections (2) and (3) of section 4 

																																																								
18 Law Ewing v. Buttercup Margarine Co. ltd. (1917) 
19 Asiatic government Security Life Insurance Company Ltd. V. New Asiatic Insurance Company Limited (1939), 
20 Lakshmanaswami Mudalar v. L.I.C. AIR 1963 SC 1185 
21 The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 
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shall not have any effect until and unless it is approved by Central government in 

writing. 

 

 Sub-section (3) of section 13 of the Companies Act, 2013 states that change in the 

name of the company mentioned under sub- section (2) than the registrar shall 

enter the new name in the register of companies in place of old name and issue a 

fresh certificate of incorporation with the new name. Change in the name shall be 

effective on the issue of certificate. 

 

 Sub-section (4) of section 13 of the Companies Act, 2013 states that unless it is 

approved by the Central Government than the alteration of memorandum relating 

to change in place of registered office from one place to another cannot take place. 

 

Sub-section (5) of section 13 of the Companies Act, 2013 states that the Central 

Government shall dispose of the application under sub-section (4) within a period 

of sixty days and before passing its order it may satisfy itself that alteration has the 

consent of the creditors, debenture-holders and other person concerned with the 

company or the sufficient provisions has been made by the company either for the 

due discharge of all its debts and obligation. 

 

Sub- section (6) of section 13 of the Companies Act, 2013 states that other than 

provided in section 64, a company shall, in relation to any alteration of its 

memorandum, file with the registrar-  

 

a) The special resolution passed by the company under sub-section (1); 

b) If the alteration involves any change in the name of the company than the 

approval of the Central government under sub-section (2). 

 

Sub-section (7) of the Companies Act, 2013 states that alteration of memorandum 

results in transfer of the registered office of a company from one state to another, 

a certified copy of the order of the Central Government approving the alteration 

shall be filed by the company with the registrar of each of the states within such 

time and in such manner` as may be prescribed, who shall register the same, and 
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the Registrar of the State where the registered office is shifted to, shall issue a fresh 

certificate of incorporation indicating the alteration. 

 

Sub-section (8) of the Companies Act, 2013 states that if money is raised from 

public through prospectus by a company and still has unutilized amount out of the 

money so raised than they cannot change its objects for which it raised the money 

through prospectus unless special resolution is passed by the company and-  

 

a) The details about the resolution must be published in the newspaper of the 

registered office of the company and shall also place on the website of the 

company if any and specifying the justification for such change. 

b) Securities and exchange board of India, gives an opportunity to exit as the 

promoter and shareholder as per the resolution specified to the shareholders 

who fails to agree. 

 

Sub-section (9) of the Companies Act, 2013 states that the registrar shall register 

any alteration of memorandum with respect to the object of the company and 

certify the registration within thirty days from the date of filing of the special 

resolution in accordance with clause (a) of sub-section (6) of this section. 

 

Sub-section (10) of the Companies Act, 2013 states that no alteration should be 

made under this section shall have any effect until it has been registered. 

 

Sub-section (11) of the Companies Act, 2013 states that any alteration of the 

memorandum, no person other than member of the company shall have the right 

to participate in the divisible profit of the company in case of a company limited 

by guarantee and not having a share capital. 

 

 

 

 

CASE LAW 
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In the case of Shabbir Ahmed v. Safedabad Cold Storage and Allied Industries (P.) Ltd. 

(2017)22 passing a special resolution, where company shifted its registered office 

from one state to another without issuing notice to its shareholder holding 

substantial shares (15.26%) in company, shifting of office was held to be illegal.   

ALTERATION OF MEMORANDUM TO BE NOTED IN EVERY 

COPY (SECTION 15)23 

 

As per sub-section (1) of section 15 of the companies Act,2013 states that each 

alteration made in the memorandum of a company has to be noted in all the copies 

of the memorandum, as the case may be. 

 

As per sub-section (2) of section 15 of the companies Act,2013 states that if a 

company fails to comply with the provision of sub-section (1). Then the company 

and every officer who has caused such a default shall be liable to pay penalty, which 

will amount to one thousand rupees for every single copy of the memorandum 

issued without making alteration.  

 

CONCLUSION 

 

Memorandum of Association, plays an important role as it not just too specify the 

objective of the company, but also determines the relationship of shareholders 

with the company. Shareholders are also well aware about the functioning of the 

company as memorandum specifies the objective of the liability of the 

shareholders, and make it transparent to them on which grounds the company 

stands. It also helps determining the scope of business, so that directors of the 

company do not work or operate beyond the scope of the memorandum, in case 

they do something which in not permitted by the memorandum of association 

then that act shall be considered to be ultra-vires and void. Memorandum of 

association is like a constitution for the company, and is mandatory to be filled 

with the other documents for the registration of the company. Without 

memorandum of association a company cannot be incorporated.  

																																																								
22 Shabbir Ahmed v. Safedabad Cold Storage and Allied Industries (P.) Ltd. (2017) 
23 The companies Act, 2013 (18 of 2013) as amended by the companies (amendment) act, 2019 (22 of 2019) 


