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NEED TO AMEND THE PROHIBITION OF 

CHILD MARRIAGE ACT, 2006 TO MAKE CHILD 

MARRIAGE VOID AB INITIO 
-TEJAS SATEESHA HINDER1 

 

ABSTRACT 

 

The Prohibition of Child Marriages Act, 2006  (hereby referred to as the “PCMA”) under 

Section 3 declares child marriage as voidable, which is violative of the Fundamental Rights 

under Article 14, 15 and 21 of the Constitution of India  (hereby referred to as the 

“Constitution”) of the parties in question and has long term negative impacts on the society. 

The personal laws existent in the country of India are not in concurrence with the special laws 

enacted to benefit women and children, resulting in gaps in the interpretation of law and passing 

of judgements. The provisions under the PCMA need to be made more stringent as far as the 

issue of punishment is concerned for the act of performing or abetting the act of child marriages 

and child marriage in itself should be proclaimed void ab initio.  

 

This article puts forward legal as well as social reasons, which bring up the need to make child 

marriage under the PCMA, 2006, void ab initio, for the purposes of which the author brings 

out the need under Articles 14, 15 and 21 of the Constitution of India, brings out the adverse 

impact of such marriages on the society and the conflict of the provisions of the PCMA with 

the personal laws. Finally, the author brings out the changes that are to be made in the 

provisions of the PCMA, to cater to societal as well as legal interests.  

  

  

																																																								
1 2nd Year, B.A. LL.B., National Law Institute University, Bhopal. 
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REQUIREMENT FOR PROTECTION OF CHILDREN UNDER 

THE CONSTITUTION OF INDIA  

 

The practice of child marriage is a well-known social evil and violative of the 

Fundamental Rights of the child, who is a party to such marriage. Said violation 

would be three-fold under Articles 14, 15 and 21 of the Constitution. Article 14 

and 15 are to be read conjointly as they form a group of provisions guaranteeing 

equality. Such provisions confer a right of equality on each individual citizen 

including children. Article 21 is the heart of the Constitution.2 It confers right 

to life as well as right to choose.   

 

Child marriage as a custom effectively denies the child the right to equality as 

enshrined under Article 14 of the Constitution which enunciates the general 

principle of right to equality and prohibits the State from denying to any person, 

equality before the law or equal protection of the laws. 

 

In order for there to be a violation of Article 14 there needs to be an absence 

of intelligible differentia without any rational nexus.3 The legislation needs to 

enact laws keeping a set objective in mind.4 The marriage being voidable and 

not void violates the fundamental rights of a child as enshrined in the 

Constitution as the child is generally not in a position to express consent as per 

law or otherwise.5 In the instant matter, Section 3 of PCMA states that, “Every 

child marriage, whether solemnised before or after the commencement of this 

Act, shall be voidable at the option of the contracting party who was a child at 

the time of the marriage.” Here, it can be noted that there is no intelligible 

differentia or nexus to be achieved by the Legislation.6 This provision suffers 

																																																								
2 Reliance Energy Ltd. v. Maharashtra State Road Development Corp. Ltd., (2007) 8 SCC 1. 
3 Ganga Ram Moolchandani v. State of Rajasthan, (2001) 6 SCC 89; M.Nagaraj v. Union of India; (2006) 8 SCC 212; 

Naresh Kumar v. UOI, (2004) 4 SCC 540; Maharashtra v Ranjit P. Gohil, (2003) 9 SCC 358; K. Prabhakaran v. 
P.Jayarajan, (2005) 1 SCC 754. 

4 Saraswat Co-op Bank Ltd. v. State of Maharashtra, (2006) 8 SCC 520; Rameshwar Dayal v. State of Punjab, AIR 
1961 SC 816; Saurabh Chaudhri v. UOI, (2003) 11 SCC 146. 

5 T.Sivakumar v. Inspector of Police, AIR 2012 Mad. 62. 
6 Sube Singh v. State of Haryana, (2001) 7 SCC 545; Confederation of Ex- Servicemen Associations v. UOI, (2006) 8 

SCC 399. 
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from severe implementation issues and fails to act as an effective deterrent to 

such practices.  

 

A joint reading of Article 14 and 15(3) confers upon women (including female 

children) the equality of status and protects them from the violation of this 

principle. The issue of child marriage results in denying the child the right to 

both equality before law and equal protection of laws. 7  The practise of child 

marriage attributes to the violation of the right to bodily integrity and 

reproductive choice of the child.8 This provision is directly in contravention of 

Article 21 of the Constitution which states that, “No person shall be deprived 

of his life or personal liberty except according to procedure established by law.”  

 

The child is deprived of exercising basic fundamental rights as undertaken by 

the Constitution which hinders its overall growth and development as an 

individual. The State also has a duty to impart education and particularly primary 

education as this benefit is a fundamental right within the meaning of Article 21 

of the Constitution.9 In the case of Gobind v. State of Madhya Pradesh10 the Hon’ble 

Court recognised, ‘Any right to privacy must encompass and protect the 

personal intimacies of the home, the family, marriage, motherhood, procreation 

and child rearing.’ This further substantiates our argument that young girls have 

the right to make their own decisions with regard to their private life and 

reproduction. 

 

The practice of child marriage results in the law providing blanket protection to 

persons who under the pretext of marriage indulge in trafficking of young girls 

for the purposes of forced labour or prostitution which is in direct 

contravention of Article 2311 of the Constitution.  As a general principle, 

Fundamental Rights are the basic rights guaranteed to every individual in the 

																																																								
7 Vijay Lakshmi v. Punjab University, (2003) 8 SCC 440; ‘X’ v. ‘Hospital Z’, (1998) 8 SCC 296. 
8 Unnkirishnan.J.P. v. State of A.P., AIR 1993 SC 2178.  
9 Modern School v. Union of India, (2004) 5 SCC 583; Superstar Education Society v. State of Maharshtra, (2008) 3 

SCC 315; State of Bihar v. Project Uchacha Sikshak Sangh, (2006) 2 SCC 545.566. 
10 Gobind v. State of Madhya Pradesh, (1975) 2 SCC 148. 
11 Nihal Singh v. Rambai, AIR 1987 MP 126; Raj Bahadur v. Legal Remembrancer of the Govt. of W.B., AIR 1953 

Cal. 522. 
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nation and is contained in Part III of the Constitution of India .12 Any provision 

that derogates these basic rights can be termed as unconstitutional under Article 

13 of the Constitution.13 The provision under the said Act being in derogation 

of Articles 14, 15 and 21 should be amended to make the practice of child 

marriage void ab initio.  

 

THE CONFLICT BETWEEN THE PROHIBITION OF CHILD 

MARRIAGE ACT AND PERSONAL LAWS  

 

The requisite personal laws which apply to individuals as per their faith are 

contrary to the ideals of the PCMA. The personal laws do not provide definite 

guidelines or provisions with regard to age of marriage. Such anomalies create 

loopholes in the process of disbursing justice equitably. In the view expressed 

by the Committee on Amendments to Criminal Law chaired by Justice J.S. 

Verma (Retired),14 it was stated that the out-dated notion that a wife is no more 

than a subservient chattel of her husband has since been given up in most 

developed countries. The personal laws in our country need to evolve as per the 

changing standards of society and alter their view upon the role played by 

women in different spheres of life. 

 

Further, while the personal laws uphold the marriages of minors, there are 

statutes in place criminalizing such acts. Nothing could break the institution of 

marriage more than the fact that it is against the law and accordingly, punishable 

offences. 

 

Section 2 (vii) of the Dissolution of Muslim Marriages Act, 1939 entitles a 

woman married under Muslim law to obtain a decree of dissolution of marriage 

if she is given in marriage by her father or other guardian before she attains the 

age of 15 years and can repudiate the marriage before attaining the age of 18 

years and after 15 years provided that the marriage has not been consummated.  

																																																								
12 State of A.P. v. McDowell & Co., (1996) 3 SCC 709; State of M.P. v. Bharat Singh, AIR 1966 SC 1170; Dularey 

Lodh v. A.D.J., AIR 1984 SC 1260. 
13 State of W.B. v. E.I.T.A. India Ltd., (2003) 5 SCC 239. 
14 Verma.J, Seth.J, and Subramaniam.G., Report of the Committee on Amendments to Criminal Law., (2013). 
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The applicability of this provision concerns girls below the age of 15 years who 

are married. This is directly in contravention with the PCMA under Sections 2 

and 3 which explicitly mention age of marriage to be above 18 years for girls 

and allows nullification of marriage until the age of 20. It would also be pertinent 

to mention Section 13(2) (iv) of the Hindu Marriage Act, 195515, wherein a 

Hindu girl can file a petition for divorce on the ground that her marriage, 

whether consummated or not, was solemnized before she attained the age of 15 

years can repudiate her marriage after attaining the age of 15 years but before 

attaining the age of 18 years.  Both of these provisions infringe the provisions 

of the PCMA as enunciated previously. The question that remains unanswered 

is about who would take up the responsibility to represent or help such children, 

who have been forced to marry, to approach the Courts.   

 

THE ADVERSE IMPACT OF CHILD MARRIAGE ON THE 

COUPLE AS WELL AS THE SOCIETY  

 

Child marriage as a custom has to be considered not with the blinkered vision 

of the days gone by but with the social realities of today. Traditions that might 

have been acceptable at some historical point of time may not seem plausible as 

a practice any longer. If times and situations change, so must views, traditions 

and conventions.16 A report17 released in June 2017 by the World Bank along 

with the International Centre for Research for Women, clearly elucidates that a 

child marriage is defined as a marriage or union taking place before the age of 

18 years and this definition has been arrived at by relying on a number of 

conventions, treaties and international agreements as well as resolutions of the 

UN Human Rights Council and the UN General Assembly, a number of which 

India is a signatory to. 

																																																								
15 Hindu Marriage Act, 1955, No. 25 of 1955 (India) 
16 Anuj Garg v. Hotel Association of India, (2008) 3 SCC 1; Dasaratha Rama Rao Gazula v. State of A.P., AIR 1961 

SC 564. 
17 Quentin Wodon, Chata Male, Adenike Onagoruwa, Aboudrahyme Savadogo, Ali Yedan, Jeff Edmeades, , Neetu 

John, and Suzanne Petroni, Economic impacts of child marriage : global synthesis report (English,), World Bank 
Group, (June 27,2017),( February 19, 2018) (09.30 
IST) http://documents.worldbank.org/curated/en/530891498511398503/Economic-impacts-of-child-marriage-
global-synthesis-report. 
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The standard consequence of a child marriage would be adverse harm to the 

physical and mental health of the girl child which has the ability to create an 

intergenerational impact. It is significant to note that the Census data of 2011 

demonstrated an upswing of female deaths in the age group of 15-19 years. Low 

age of marriage causes prenatal complications for both the young mother and 

the child. A report18 by the National Commission for Protection of Child Rights 

observed that child brides often experience overlapping vulnerabilities - they are 

young, often poor and undereducated. It was further revealed that 3% girls in 

the age group of 10 to 14 years were married and about 20% girls were married 

before attaining the age of 19 years. Therefore, more than 1 out of every 5 

marriages violates the provisions of the PCMA. 

 

It is of immense value to fully grasp the repercussions caused by the institution 

of child marriage. A young girl married off would not only be deprived of her 

basic rights as a citizen of this country but would also suffer from setbacks like 

early pregnancy which can result in loss of life, contraction of sexually 

transmitted diseases,19 loss of educational opportunities, violence, harassment 

and abuse from her husband or in laws, loss of decision making ability and 

general well-being.20 Such situations are detrimental not only to the victims of 

child marriage but also affects the society at large. 

 

THE PROVISIONS UNDER THE PROHIBITION OF CHILD 

MARRIAGE ACT, 2006 NEED TO BE STRENGTHENED  

 

The current provisions under the PCMA do not provide for stringent action 

against persons who abet or perform marriages and is silent as to the 

involvement of women who may indulge in the same under Section 10 of the 

said Act. Section 3 of the Act which elucidates child marriages to be voidable 

should be altered to be read as void ab initio.  

																																																								
18Young Lives and National Commission for Protection of Child Rights, A Statistical Analysis of Child Marriage in 

India based on Census 2011, (2017) 
19United Nations Women, The Secretary General’s in depth study on all forms of violence against women, (2006). 
20 Women and Child Development Ministry, National Plan for Action 2016, (2017). 
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The clause inserted by the State of Karnataka by way of sub-Section (1A) in 

Section 3 of the PCMA (on obtaining the assent of the President on 20th April, 

2017), declaring that henceforth every child marriage that is solemnized is void 

ab initio.  All State Legislatures or preferably the Union of India  itself should 

follow this route in order to curtail and completely illegalise this practice by way 

of amendment, with necessary steps taken towards mounting harsher 

punishment for persons engaging in such customs. 

 

It would be immensely important to make a mention of international 

conventions which India is a signatory to such as the CEDAW21 under Article 

16(2) and CRC22 under Articles 9(1), 12(1) and 24(3) which have strict guidelines 

against violence towards child, abolition of archaic practices such as child 

marriage and the responsibility of the State in achieving the same. The State has 

an obligation to give effect to international agreements and treaties under Article 

253 of the India  Constitution as well as under articles 2(1)(b), 14(1) and 16 of 

the Vienna Convention on the Law of Treaties, 196323 which define the act of 

ratification as, “Ratification is defined as the international act whereby a state 

indicates its consent to be bound to a treaty if the parties intended to show their 

consent by such an act. The institution of ratification grants states the necessary 

time-frame to seek the required approval for the treaty on the domestic level 

and to enact the necessary legislation to give domestic effect to that treaty.”  

 

An alternate method to curb the issue of child marriage would be to make the 

registration of marriages compulsory in the country. Reference could be drawn 

from a judgement given by this Court in the case of Seema v. Ashwani Kumar24 

wherein the States as well as the Legislature were given direction to render 

																																																								
21UN General Assembly, Convention on the Elimination of all forms of Discrimination against Women, 18 December 

1979, United Nations, Treaty Series, vol.1249, p.13. 
22UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series, 

vol.1577, p.3. 
23 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol. 1155, 

p. 331 
24 Seema v. Ashwani Kumar, (2006) 2 SCC 578. 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|8 

registration of marriages compulsory, but the same has suffered from lack of 

implementation. 

 

Lastly, as far as implementation is considered, the Article 14 does not prevent 

the Legislature from introducing a reform gradually25, at first applying the 

legislations to some institutions26 or objects having common features or 

particular areas27 only, as per the exigencies of the situation.    

  

																																																								
25 State of Madhya Pradesh v. Bhopal Sugar Industries Ltd., (1964) 6 SCR 846. 
26 L.N.M.Institute v. State of Bihar, AIR 1988 SC 1136; Lakshmindra Theertha Swamiar Sri v. Commr, Hindu 

Religious Endowments, (1988) 2 SCC 433. 
27 Ramchandra Palai v. State of Orissa, AIR 1956 SC 298; Biswambhar Singh v. State of Orissa, AIR 1954 SC 139; 

Amar Singh Thakur v. State of Rajasthan, AIR 1955 SC 504. 


