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ABSTRACT 

 

The arrears of criminal courts awaiting trial are assuming menacing proportions. 

Grievances have been vented in public that the disposal of criminal trials in the courts 

take considerable time and that in many cases trials do not commence for as long as a 

period of three or four years after the accused was remitted to judicial custody. Large 

number of persons accused of criminal offences have not been able to secure bail for 

one reason of the other resulted to become languish in jails as under trial prisoners for 

years. It is also a matter of common knowledge that the majority of cases ultimately end 

in acquittal. The accused have to undergo mental torture and also have to spend 

considerable amount by way of legal expenses and the public exchequers has to bear the 

resultant economic burden. During the course of detention as under-trial prisoners the 

accused persons are exposed to the influence of hard-core criminals. Quite apart from 

this, the accused have to remain in a state of uncertainty and unable to settle down in life 

for a number of years awaiting the completion of trial.1 

 

Thus the courts have resulted in the informal system of pre-trial bargaining and 

settlement in some western countries, especially in United States. The system is 

commonly known as “plea bargaining”. A suspect may be advised to admit part or all the 

crime charged in return for a specified punishment or rather than await trial with the 

possibility of either acquittal or a more serious punishment. Plea bargaining as most 

criminal justice reformers believe, is more suitable, flexible and better fitted to the needs 

to the society, as it might be helpful in recurring admissions in cases where it might be 

difficult to prove the charge laid against the accused. 2 

 

On the recommendations of Malimath Committee,3 Code of Criminal Procedure has 

been recently amended by adding Chapter XXIA, consisting of 12 sections (sec 265-A to 

265 L). The Central Government has notified the socio-economic condition of the 

country, which have been kept out of the purview of the plea bargaining. Not only will it 

expedite the disposal of cases, it may also result in adequate compensation for the victim 

																																																								
1 154th Report, Law Commission of India, The Code of Criminal Procedure,1973 154.70 (1996). 
2 Justice Pasayat A., “Plea Bargaining,” 5 Nyaya Deep, National Legal Services Authority, vol. VIII, (2007) 
3 Supra note 1 
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of crime, since he along with prosecutor will be in a position to bargain with the 

accused.4 

 

The primary objective of having a criminal justice system is to maintain peace and order 

in the society and provide for a redress mechanism when citizen rights are violated. 

Therefore, the system criminalizes various actions, which violate or infringe the rights 

guaranteed to an individual in a civilized society. But the unequal power equation 

between the accused and the State mandates a procedure, which is fair to the accused 

and protects his rights at every step. This endeavor to make the procedure fair enough to 

inspire confidence in the accused and the society has given so many rights to the accused 

that the resultant procedure is slow, cumbersome and expensive. All this leads to a huge 

pendency of cases in various criminal courts of India and a large population of under 

trials in Indian jails. The solution lies in looking for alternative dispute resolution 

mechanisms for disposing off a criminal case. Plea Bargaining is one of the many such 

alternatives available which settle a criminal dispute without putting up the accused for a 

formal trial. 

 

  

																																																								
4 Supra note 2 
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DEFINITION OF PLEA BARGAINING  

 

There is no universally applicable definition of plea-bargaining. As the term implies, plea 

bargaining involves an active negotiation process whereby an offender is allowed confess 

his guilt in court (if he so desires) in exchange of a lighter punishment that would have 

been given for such an offence. In legal terminology, a plea-bargaining is simply an 

answer to a claim made by someone in a civil or criminal case under common law using 

the adversary system.5 

 

Black’s Law Dictionary 6  defines it as: “The process whereby the accused and the 

prosecutor in criminal case work out a mutually satisfactory disposition of the case 

subject to the Court approval. It usually involves the accused pleading guilty to a lesser 

offence or to only one or some of the courts of a multi-count indictment in return for a 

lighter than that possible for the graver charge.” 

 

As per Chief Justice of Supreme Court of United States, Warren Burger in Santobello v. 

New York.7 

“Plea bargaining is an essential component of the administration of justice, properly 

administered, it is to be encouraged…..it leads to prompt and largely final disposition of 

most criminal cases.” 

 

The Canadian Law Commission initially gave a simple definition of the term “Plea 

Bargaining” as follows:8 

 “Any agreement by the accused to plead guilty in return for the promise of some 

benefit” 

 

 Origin of Plea Bargaining  

 

Plea bargaining is a concept that originated in the United States and it has evolved over 

the ages to become a prominent feature of American Criminal Justice system.9 Plea-

																																																								
5 Surender Kumar, Kulwant Singh “Concept of Plea Bargaining and Criminal Law in India: An Analysis” 
Vol – I, Issue – IV VOR (October 2013). 
6 8th edition, 1190 (2004) 
7 404 US 260 (1971). 
8 Law Reform Commission of Canada: Criminal Procedure: Control of the Process, 45 Working Paper 
15(1975). 
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bargaining is the pre trail negotiation between the defendant and prosecution during 

which accused pleads guilty in exchange of certain concession by the prosecutor. This 

usually involves negotiations to reduce either the sentence or the seriousness of the 

charge. In the US, more than 75 percent of criminal cases end in guilty pleas, almost all 

resulting from plea-bargaining. In federal courts, virtually all defendants who plead guilty 

qualify for a 20 percent reduction in the length of their sentence.10 The constitutional 

validity of plea-bargaining was considered by the US courts in the landmark decision in 

Brady v. United States 11 where the court upheld the constitutionality of plea-bargaining.  

 

Concept of Plea Bargaining in India  

 

in the United states, the accused has three options with respect to pleas; guilty, not guilty 

or plea of nolo contendere.12 In plea of nolo contendere the defendant answers the charges 

made in the indictment by declining to dispute or admit the fact of his or her guilt. The 

defendant who pleads nolo contendere submits for a judgment fixing a fine or sentences the 

same as if he or she had pleaded guilty. The difference is that a plea of nolo contendere 

cannot later be used to prove wrongdoing in civil suit for monetary damages, but a plea 

of guilty can.13 

 

A plea-bargaining is a contractual agreement between the prosecution and the accused 

concerning the disposition of a criminal charge. However, unlike most contractual 

agreements, it is not enforceable until a judge approves it.14 

 

The Indian concept of plea-bargaining is inspired from the doctrine of Nolo contendere. It 

has been incorporated by the legislature after several law commission recommendations. 

This doctrine has been considered and implemented in a manner that takes into account 

the social and economic conditions prevailing in our country.15 There are three types of 

plea-bargaining: 

																																																																																																																																																															
9 Wanna make a deal? The introduction of plea bargaining in India by Sulabh Rewari and Tanya Aggarwal 
(2206) 2 SCC (Cri) J-12 
10 Gale Encyclopedia of US history  
11 397 US 742 
12 Latin term which means “I do not wish to contest” 
13 West’s Encyclopedia of American Law 
14 Supra note 10 
15 Plea Bargaining – A Practical Solution by Sowmya Suman  
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i) Charge bargaining: negotiating for dropping some charges in a case of 

multiple charge or settling for a less grave charge  

ii) Sentence bargaining: where the accused has an option of admitting guilt and 

settling for a lesser punishment  

iii) Fact bargaining: negotiation which involves an admission to certain facts in 

return for an agreement not to introduce certain other facts16 

 

Salient features of plea-bargaining 

 

The Criminal Law (Amendment) Act, 2005, which was passed in the winter session of 

the Parliament, has introduced plea-bargaining in India, embodied in the Chapter XXIA 

of Code of Criminal Procedure. A notification has been issued which gives effect to the 

new provision, which has come into effect since 5th July, 2006. The salient features of 

the provisions are  

 

1. The plea-bargaining is applicable only in the respect of those offences for which 

punishment of imprisonment is upto seven years; 

 

2. It does not apply where offences that affect the socio-economic condition of the 

country or has been committed against a woman or a child blow the age of 14 

years; 

 

3. The application for plea-bargaining should be filed by the accused voluntarily; 

 

4. A person accused of an offence may file an application for plea bargaining in the 

court in which such offence is pending for trial; 

 

5. Once the court is convinced that the accused is participating in the plea bargain 

voluntarily, it will allow time to both parties to reach mutually satisfactory 

disposition, which may include giving to the victim by the accused, compensation 

and other expenses incurred during the case;  

 

																																																								
16 Plea Bargaining: A Revelation by Dr Abraham P Meachinkara 2010 (4) klt jrl 
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6. Where a satisfactory disposition of the case has been worked out, the Court shall 

dispose of the case by sentencing the accused to one-fourth of the punishment 

provided or extendable, as the case may be for such offence; 

 

7. The statement or facts stated by an accused in an application for plea bargaining 

shall not be used for any other purpose other than for plea bargaining; 

 

8. The judgment delivered by the Court in the case of plea-bargaining shall be final 

and no separate appeal shall lie in any court against such judgment (except the 

special leave petition under article 136 and writ petition under articles 226 and 

227 of the Constitution). If the accused is a first time offender, the court will 

have the option of releasing him/her on probation.  Alternatively, the court may 

grant half the minimum punishment for the particular offence. 

 

When are plea bargains made? 

 

A plea bargain may be made by an accused when 

 

(a) The report has been forwarded by the officer in charge of the police station 

under s. 173 Cr.P.C. alleging therein that an offence appears to have been 

committed by him other than an offence for which the punishment of death or 

of imprisonment for a term exceeding seven years has been provided under the 

law for the time being in force; or 

 

(b)  A Magistrate has taken cognizance of an offence on complaint, other than an 

offence for which the punishment of death or of imprisonment for life or of 

imprisonment for a term exceeding seven years, has been provided under the law 

for the time being in force, and after examining complaint and witnesses under 

Section 200, issued the process under s. 204. 

 

Who can file an application for plea-bargaining? 

 

• Any accused person above the age of 18 years and against whom a trial is 

pending, can file an application for plea-bargaining.  
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• But, there are some exceptions to this general rule.  

• The offence against the accused should carry a maximum sentence of less than 7 

years.  

• The offence should not have been committed by the accused against a woman or 

a child below the age of 14 years.  

• The accused should not have been covered under Section 2(k) of the Juvenile 

Justice (Care and Protection of Children) Act, 2000.  

• The accused should not have earlier been convicted for same offence.  

• The offence should not affect the socio economic condition of the country. 
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INDIAN JUDICIARY’S APPROACH TOWARDS PLEA BARGAINING  

 

The Indian judiciary has been reluctant in applying this concept prior to the 2005 

amendment and has on various occasions rejected the concept of plea-bargaining even 

after several recommendations of the Law Commission of India.17 This was evident since 

the courts continued giving decisions unfavorable to plea-bargaining even after such 

recommendations. The earliest cases in which the concept of plea bargaining was 

considered by the Hon’ble Court was Madanlal Ramachander Daga v. State of 

Maharashtra18 in which it observed:  

 

“In our opinion, it is very wrong for a court to enter into a bargain of this character 

Offences should be tried and punished according to the guilt of the accused. If the Court 

thinks that leniency can be shown on the facts of the case it may impose a lighter 

sentence.”  

 

In Muralidhar Megh Raj v. State of Maharashtra19 the Apex Court continued to 

disapprove the concept of plea-bargaining when the appellants pleaded guilty to the 

charge where-upon the trial Magistrate, sentenced them each to a piffling fine. The Court 

observed:  

 

“To begin with, we are free to confess to a hunch that the appellants had hastened with 

their pleas of guilty hopefully, induced by an informal, tripartite understanding of light 

sentence in lieu of nolo contendere stance.”  

 

In Ganeshmal Jasraj v. Government of Gujarat and Anrs20 the Apex Court considered 

the effect of plea-bargaining on evidence and order of conviction when it observed:  

 

“There can be no doubt that when there is an admission of guilt made by the accused as 

a result of plea bargaining or otherwise, the evaluation of the evidence by the Court is 

likely to become a little superficial and perfunctory and the Court may be disposed to 

refer to the evidence not critically with a view to assessing its credibility but mechanically 

																																																								
17 See http://www.mha.nic.in/pdfs/criminal_justice_system.pdf 
18 AIR 1968 SC 1267 
19 AIR 1976 SC 1929 
20 AIR 1980 SC 264 
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as a matter of formality in support of the admission of guilt. The entire approach of the 

Court to the assessment of the evidence would be likely to be different when there is an 

admission of guilt by the accused....In the instant case, it is true that the learned 

magistrate did not base his order of conviction solely on the admission of guilt made by 

the appellant, but it is clear from his judgment that his conclusion was not unaffected by 

the admission of guilt on the part of the appellant and in the circumstances, it would not 

be right to sustain the conviction of the appellant.”  

 

Subsequently in Kasambhai Ardul Rehmanbhai Shaikh v.State of Gujrat21 the Hon’ble 

Court held:  

 

“It would be contrary to public policy to allow a conviction to be recorded against an 

accused by inducing him to confess to a plea of guilty on an allurement being held out to 

him that if he enters a plea of guilty, he will be let off very lightly. Such a procedure 

would be clearly unreasonable, unfair and unjust and would be violative of Art. 21 of the 

Constitution. It would have the effect of polluting the pure fount of justice because it 

might induce an innocent accused to plead guilty to suffer a light and inconsequential 

punishment rather than go through a long and arduous criminal trial.”  

 

In Kachhia Patel Shantilal Koderlal v.State of Gujarat and Anr.22.The Court held that 

practice of plea bargaining is unconstitutional, illegal and would tend to encourage 

corruption, collusion and pollute the pure fount of justice.  

 

In State of U.P v. Chandrika 23The Hon’ble Apex Court obsereved:  

 

“Mere acceptance or admission of the guilt should not be a ground for reduction of 

sentence. Nor can the accused bargain with the Court that as he is pleading guilty 

sentence be reduced.”  

 

After the amendment, the concept of plea-bargaining has found recognition in the 

Indian Courts since the court is left with no option but to interpret the law and not make 

laws. The courts have held that criminals who admit their guilt and repent upon, a lenient 

																																																								
21 AIR 1980 SC 854 
22 (1980) 3 SCC 120  
23 AIR 2000 SC 164 
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view should be taken, while awarding punishment.23  

 

  



	 12	

CONCLUSION 

 

Our lawmakers have introduced the inclusion of Chapter XXI-A of the Code rather 

cautiously. They have limited the applicability to a large extent and also restricted the 

scope of plea-bargaining. It should be understood that when a concept is being 

implemented into a legal system, it should be done in a manner, foreseeing the 

hindrances that may be faced at the experimental stage. The provisions as such don’t 

show any tendency of reducing caseload. If citizens are to be encouraged to use the 

alternative remedy of plea-bargaining, then there is an urgency to bring in more clarity 

and predictability in the provisions.  

It is agreed that there should be a balance between a rampant use of this remedy and the 

possibilities that plea-bargaining offers in order for it to be an effective and efficient 

alternative remedy. But, we are unable to appreciate plea-bargaining to the extent it 

deserves to be appreciated because of the extremely cautious approach in restricting its 

scope. It cannot be denied that the Amendment is a sincere attempt at resolving the 

stated issues but it can be better appreciated only if the reins are loosened a little more.  

 

 


