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ABSTRACT 

 

‘Human Rights’ is an oft-quoted phrase which lays the groundwork for any law with universal 

significance. It is guaranteed to everyone irrespective of gender, colour, language, nationality, 

race etc.  The violation of these basic human rights guaranteed is a global concern that has 

given rise to the establishment of various Conventions including the United Nations in itself. 

The importance of these human rights is clearly visible when countries around the globe 

cooperate with each other to make the world a better place to live in. The Refugee crises is one 

such human rights issue that has stirred up the attention of International Institutions.  

 

‘Refugee’ applies to any person who is outside the country of his nationality, owing to a well-

founded fear of persecution for reasons of race, religion, nationality, membership of a particular 

social group or political opinion, and is consequently unable or unwilling to avail himself of the 

protection of that country. International institutions have been taking efforts to form an alliance 

with States around the world so that a system is formed where countries take in  people who 

have been forced to leave their homeland in fear of prosecution and have enumerated safeguards 

to both the accommodating States and the people who are fleeing. 

 

India is a country which has human rights incorporated in its Constitution under Part III as 

a part of its basic structure. The Union takes steps and proceeds on policy decisions based on 

the human rights jurisprudence. The accommodation and protection of the influx of refugees in 

the country is one such issue that has been taken care solely on humanitarian grounds as it is 

a non-signatory to the 1951 Convention and 1967 Protocol and thus not bound by it. 

However, in addition to the various international commitments that the country has, the 

existing legislations do provide for the protection of refugees and how to handle them. The 

Citizenship Amendment Act,2019 has been enacted to exclude specific communities from 

three countries, from the tag of ‘illegal migrants’. This law however, has given rise to strong 

opposition from various people.  
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This research paper seeks to provide an outline of the refugee crises around the globe, and 

proceeds to give a bird’s eye view on the tackling of the crises in India with the focus on the 

recent enactment of the Citizenship Amendment Act. The authors have also mentioned 

recommendations that can help improve the situation. 
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INTRODUCTION 

 

‘Human Rights’ is an oft-quoted phrase which lays the groundwork for any law 

with universal significance. It is guaranteed to everyone irrespective of gender, 

colour, language, nationality, race etc. India is a country which has human rights 

incorporated in its Constitution under Part III as a part of its basic structure. 

The Union takes steps and proceeds on policy decisions based on the human 

rights jurisprudence. The accommodation and protection of the influx of 

refugees in the country is one such issue that has been taken care solely on 

humanitarian grounds.  

 

The Government, even in the absence of specific legislations and ambiguity in 

the existing enactments, with the cooperation of the three organs has been time 

and again safeguarding the refugees during crisis and in consonance with the 

International standards. 

  

This research paper seeks to provide an outline of the refugee crises around the 

globe, and proceeds to give a bird’s eye view on the tackling of the crises in 

India with the focus on the recent enactment of the Citizenship Amendment 

Act. 

 

REFUGEES CRISES AND INTERNATIONAL LAW 

 

A young girl of about 16 years flees her country along with her family, the fear 

of violence and oppression haunting her, to the neighboring country. She has 

lost her home, her identity and her life so she seeks asylum, to live again. She is 

a refugee. Generally speaking, a refugee is a displaced person who has been 

forced to leave his or her own country because of steady risk to their life and 

conditions which are not conducive for survival. Under International Refugee 

law, the term ‘refugee’ applies to any person who is outside the country of his 

nationality, owing to a well-founded fear of persecution for reasons of race, 

religion, nationality, membership of a particular social group or political 
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opinion, and is consequently unable or unwilling to avail himself of the 

protection of that country.3  

 

This is the ‘centerpiece of international refugee protection’ today.4 It is pertinent 

to note that a refugee is not the same as an asylum seeker or an IDP(Internally 

displaced people). Asylum-seeker is the classification for someone who is 

seeking international protection from danger in their country of origin, but 

whose claim for refugee status hasn’t been finalised. Every refugee begins as an 

asylum-seeker, but not every asylum-seeker will be granted refugee 

status. Internally displaced person (or IDP) is the classification for someone 

who is seeking refuge somewhere else within their own country as a result of 

conflict, epidemic, or natural disaster. Their hope is to return home as soon as 

it is safe to do so.  

 

Currently, there are at least 70.8 million people around the world have been 

forced to flee their homes. Among them are nearly 25.9 million refugees, over 

half of whom are under the age of 18.5The world seems to have become such a 

place were 1 person is forcibly displaced roughly every two seconds as a result 

of conflict or persecution. The top 3 refugee hosting countries are 

Turkey(3.7m), Pakistan(1.4m) and Uganda(1.2m).57% of UNHCR refugees 

come from Syria(6.7m), Afghanistan(2.7m) and South Sudan(2.3m). 

 

 So what makes these refugees run from their homes? A very particular fear, one 

of persecution. Persecution occurs when human rights violations or threats are 

sustained or systematic and governments either fail to protect their citizens or, 

in some cases, actively participate in the violations. An eminent refugee law 

expert describes it as, “the sustained or systemic violation of basic human rights 

demonstrative of a failure of state protection.”6 

 

																																																								
3 1 Article 1(A)(2) of the 1951 Convention. 
4 UNGA Res 429(V) (14 December 1950). 
5 UNHCR Annual Global Trends Report, 19th June 2019. 
6 J.C. Hathaway, The Law of Refugee Status, Toronto, Butterworths, 1991, pp. 104-105. 
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It may happen because a person holds a particular political opinion or religious 

belief, or belongs to a particular ethnic or social group. This fear of persecution 

was at an all time high during the World Wars especially World War II when an 

entire race of humans were being persecuted in the name of purification and 

the world watched as they stood at the brink of facing extinction. The aftermath 

of the War brought forth the refugee crisis and influx of helpless people fleeing 

their homes demanding international attention and legal support of the United 

Nations.  

 

It was post WW-I and WW-II that the UN felt the desperate need to bring 

countries together to create an International legal framework for the protection 

and safety of Refugees. Several discussions took place which eventually led to 

the 1951 Convention Relating to the Status of Refugees, and the Statute of 

UNHCR. The UNHCR is a temporary institution that was initially established 

for a period of 3 years to provide international protection to refugees by 

assisting Governments to facilitate the voluntary repatriation of such refugees, 

or their assimilation within new national communities.  

 

The fact that it's presence has been extended till present day reflects the hope - 

unfortunately not justified by events - that the refugee problem is not of a 

transitory nature.7 The Convention relating to Status of Refugees, 1951 talks 

about the basic human rights of the refugees, responsibilities of the nations 

hosting them and the international protection that is owed to them as their 

rights as a human being are under threat. The Convention also defines who is a 

refugee and who is not. Sixteen years later, the Protocol Relating to Status of 

Refugees, 1967 modified the 1951 convention by removing it's temporal and 

geographical restrictions, thus giving it a truly universal character. This was done 

to bring within its bracket the new refugee groups that started coming in, 

particularly from Africa. Countries that ratify the Protocol, agree to abide by the 

convention as well.8Apart from the above mentioned, there are a number of 

																																																								
7 An Introduction to the International Protection Of Refugees (RLD 1), June 1992. 
8 Article 1, Protocol Relating to the Status of Refugees, 1967. 
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other conventions and treaties that may be relevant to refugees in certain 

circumstances. They are the following: 

 

i. The Convention Relating to the Status of Stateless Persons (1954)  

ii. The Convention on the Reduction of Statelessness (1961) 

iii. The Fourth Geneva Convention Relative to the Protection of Civilian 

Persons in Time of War 

iv. The United Nations Declaration on Territorial Asylum (1967) 

 

It is essential to note that, the refugee crisis is viewed as a global issue and thus 

various International Institutions have come together to take steps to tackle the 

issue. However, it is the responsibility of the countries receiving an influx of 

refugees, to ratify the principles enumerated in the treaties and also enact laws 

that is in consonance with the country’s laws and principles. There exists many 

counties such as India, which has a history of accepting refugees but is not a 

signatory to the 1951 Convention nor the Protocol, owing to the fear of not 

staying true to the basic principle of Sovereignty enshrined in the Preamble to 

the Indian Constitution. Therefore, it is important to study how countries like 

India cope with and tackle the issues regarding refugees. 

 

TREATMENT OF REFUGEES - THE INDIAN CONTEXT 

 

India known for its richness in resources, culture and heritage was a country 

that was famous for its flourishing foreign trade owing to its geographical 

location which enabled trade both through water and land. Sharing its borders 

with various countries, it was a hub for traders, travellers, invaders, refugees and 

many more. People from all over the world migrated to make use of the various 

resources that the country had to offer. The Hindu Kush mountains in the West 

and the Patkai range in the East were the two main gateways through which 

these migrations principally took place. 

 

India has a history of receiving many foreigners who were victims of 

persecution from their own countries and has been accommodating and 
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providing them with the necessary reliefs on humanitarian grounds. Inspite of 

the huge influx, India like most of the other South Asian countries, does not 

have regional, national or international policies regarding the protection of these 

refugees. Though there exists no specific legislation regarding the protection of 

refugees, some of the existing provisions in the Indian law provide for non-

citizens, aliens and foreigners. 

 

THE CONSTITUTION OF INDIA,1950. 

 

With respect to the protection of Fundamental Rights 

 

The Indian Constitution, though does not expressly provide for the protection 

of refugees, particular rights enumerated in Part III apply to people irrespective 

of their citizenship. Article 14 which embodies the principle of equality is 

guaranteed to ‘any person’ irrespective of colour, race and nationality thus 

extending to non-citizens as well. 

 

Other Fundamental Rights that are available and guaranteed to non-citizens 

with an exception of enemy aliens include Protection in respect of Convictions 

for offences provided under Article 20, Right to Elementary Education under 

Article 21A, Protection against arrest and detention in certain cases as under 

Article 22, Prohibition of traffic in human beings and forced labour as per 

Article 23, Prohibition of employment of children in factories etc., under Article 

24 and all the Religious Freedoms guaranteed under Article 25-28. 

 

Article 21 which guarantees right to life and personal liberty to citizens as well 

as non-citizens. The rights that fall under the ambit of the right to life and 

personal liberty include Right to shelter9, Right to health and Medical 

Assistance10, Right to get pollution free water and air11, Right against solitary 

																																																								
9 Chameli Singh v. State of U.P., (1996) 2 SCC 549. 
10 Paramananda Katara v. Union of India, AIR 1989 SC 2039. 
11 Subhas Kumar v.State of Bihar, AIR 1991 SC 420. 
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confinement12 and  Right against inhuman treatment by the police13. However, 

these rights are not absolute and have an exception to situations when the 

procedure duly established by law is followed by the State. 

 

With respect to the Citizenship status 

 

In 1947, though the Independence movement achieved what it fought for, with 

it came the Partition where the subcontinent was divided into India and 

Pakistan. This resulted in India accepting the responsibility of 20 million 

refugees , majority of whom were refugees , providing them the relief, assistance 

and rehabilitation over the first 25 years of Independence. This was the first 

wave of population exchange that the Democratic and Independent India faced 

where there was inflow and exodus of people in and out of the country.  

 

The framers of the Constitution took this into consideration while framing the 

official document. Article 6 and 7 apply to the migrants in and out of the country 

from and to Pakistan which provides for the Rights of citizenship of certain 

persons who have migrated to India from Pakistan and states the rights of 

citizenship of certain migrants to Pakistan respectively. 

 

While the latter revokes the citizenship of persons who migrated from the 

territory of India to Pakistan and have not returned under a permit of 

resettlement or permanent return, Article 6 classifies those who have migrated 

from Pakistan for the purposes of citizenship as ones who migrated before July 

19,1948 and ones on or after the date.  It provides that “the people who have 

migrated to India from Pakistan shall be deemed to be a citizen of India at the 

commencement of the Constitution, if he or either of his parents or any of his 

grandparents were born in India as defined in the Government of India.” Article 

11 of the Constitution empowers the Parliament to pass laws regarding 

citizenship, naturalization and aliens, thus the Citizenship Act, 1955 came into 

being. 

																																																								
12 Sunil Batra(No.1) v. Delhi Administration, AIR 1978 SC 1675. 
13 Kishore Singh v. State of Rajasthan, AIR 1981 SC 625. 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|9 

The term ‘alien’ which is defined as “a person residing under a government or 

in a country other than that of one’s birth without having or obtaining the status 

of citizenship there” is expressly mentioned only twice in the Constitution under 

Article 22(3) and in Entry 17, List I , Schedule 7. 

 

OTHER LEGISLATIONS  

 

The regulation of entry, presence and departure of aliens in the country are 

governed by the Foreigners Act, 1946. Registrations of foreigners entering, 

being present in and departure from India are dealt with under the Registration 

Act, 1939. The Passport Act, 1920 and 1967 provides for the powers of the 

Government to impose conditions of passport for entry into India and issuance 

of passport and other travel documents to regulate the departure from India. 

The Bureau of Immigration was established in 1971 by the Government of 

India to undertake immigration function in the country. 

 

Refugees without a valid passport or the necessary travel documents who enter 

India are at a risk of getting arrested and prosecuted by the immigration 

authorities. They may also be forced to deport at sea ports, airports or other 

entry points at international borders if detected without the travel documents. 

 

Various amendments in the past decades the Foreigner’s Act has become less 

hostile towards foreigners and is a rather progressive law in regard to refugees. 

The other laws relevant and contemporary to the refugee issues in India are 

Citizenship Act 1955, Extradition Act 1962, Illegal Migrant Act 1983, Passport 

Act 1967, Protection of Human Rights Act 1933, Registration of Foreigner’s 

Act 1939.  

 

Though there exists provisions that apply to non-citizens, it is not sufficient to 

take refugees in or protect those refugees present and there exists a vacuum in 

the particular subject matter. Therefore, the commitments that the country has 

in the International level may help to bring clarity in the areas that the Indian 

provisions lack. 
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HUMAN RIGHTS JURISPRUDENCE AND INTERNATIONAL 

CONVENTIONS 

 

The Supreme Court stated that International Conventions could be used to 

amplify the rights provided under the Constitution and supplement the 

domestic law if found to be not in contradiction with law.14 The Directive 

Principles of State Policy provides for the Promotion of International peace and 

security states that “ the State shall aim to strengthen the International law and 

treaties.”15 

 

India is a party to various United Nations and World Conventions of Human 

Rights. The International Covenant on Civil and Political Rights(ICCPR) to 

which India became a party in 1979, provides that “All persons deprived of their 

liberty shall be treated with humility and with respect for the inherent dignity of 

the human persons.” 16 Article 5 of the United Nations Declaration of Human 

Rights, 1948 states “No one shall be subjected to torture or to cruel inhuman 

or degrading treatment or punishment.” 

 

Though India is not a signatory to the 1951 Refugee Convention, it is a signatory 

to numerous other Conventions that deal with refugee issues and related 

matters.  

 

The Executive Committee of High Commissioner Programme , 1995 to which 

India has a full membership is a multilateral forum where the member states are 

provided with a platform to share ideas and discuss issues on international 

responsibility and solidarity with respect to the refugee situation. This indicates 

an interest and commitment by the country to refugee matters. 

 

Article 14 of the UDHR provides for the ‘Right to seek Asylum” while Article 

13 of the ICCPR provides for the “Prohibition of expulsion of aliens except by 

																																																								
14 Nilabati Behera v. State of Orissa, 1993 (2) SCC 746; Vishaka v. State of Rajasthan, AIR 1997 SC 3011. 
15Article 51(c), Constitution of India,1950. 
16Article 10, ICCPR. 
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due process of law.” The Asian African Legal Consultative Committee(AALCC) 

to which India is a member State, had the “Status and Treatment of Refugees” 

in its agenda and thus formulated the Bangkok Principles. Article 3 of the 

Bangkok Principles states as follows, “the person cannot be expelled if there is 

a possibility that he might be exposed to some danger on account of race, 

religion, nationality, ethnic origin, membership of a particular social group or 

political opinion.” The principles, in addition to the principle of non-refoulment 

also provide for repatriation, right to compensation, granting asylum and 

minimum standards of treatment in the State of asylum. 

 

INDIA AND UNHCR- A PARTNERSHIP 

 

The National Human Rights Commission in India is a statutory public body 

constituted in 1993 under the Protection of Human Rights Ordinance of 28 

September 1993. It is responsible for the protection and promotion of human 

rights, defined by the Act as “Rights Relating To Life, liberty, equality and 

dignity of the individual guaranteed by Constitution or embodied in the 

International Covenants”.17 The refugee situation, being a consequence of 

human rights violations such as making the country unfit for people to live in 

and due to lack of specific legislations, falls under the ambit of this Commission 

in India. India for the first time, established its formal relationship with the 

United Nations High Commissioner for Refugees in 1969 for rehabilitating 

Tibetan refugees in India. 

 

While emphasizing the need for voluntary nature of repatriation ,the Court held 

that the UNHCR, being a world agency , was to ascertain the voluntariness of 

the refugees and therefore, it is not upon the Court to consider whether the 

consent was voluntary.18 

 

 

 

																																																								
17 The Protection of Human Rights Act,1993. 
18 P.Nedumaran v. Union of India , 1993 (2) ALT 291. 
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THE INDIAN JUDICIARY 

 

The Guardian of the Constitution, the Indian Judiciary has played a major role 

in protecting the rights and other related matters relating to refugees , in absence 

of specific legislations on the subject matter. The Supreme Court as well as the 

lower courts have delivered numerous judgments with regards to issues 

involving refugees. 

 

During the influx of Chakma Refugees, the Supreme Court held that 

Government of Arunachal Pradesh is bound to take possible steps to ensure 

safety of their life and personal liberty by safeguarding the life, health and well-

being. It also held that their application for citizenship should not be withheld 

and be forwarded to the duly authorized authorities.19  The Madras High Court 

in a couple of cases declared that the Sri Lankan refugees should not be forced 

to return to their country against their will.20 

 

In the case of Malavika Karlekar v. Union of India21,  the Apex Court gave a 

direction to stay the deportation of the Andaman Island Burmese refugees, since 

“their claim for refugee status was pending determination and a prima facie case 

is made out for grant of refugee status.” 

 

PRINCIPLE OF NON-REFOULMENT 

 

The principle of non-refoulment is not expressly stated or recognized under the 

Constitution of India nor is it mentioned in any of the other legislations. The 

UNHCR however, has adopted an activist approach in guarding the rights of 

refugees and also recognizes the principle of non-refoulment as one of 

international customary law due its normative character 22 and that India should 

follow it owing to its position in the International Jurisprudence. 

																																																								
19NHRC v. State of Arunachal Pradesh, (1996) 1 SCC 742. 
20A.C.Mohd. Siddique v. Govt. of India and Ors., 1998(47)DRJ (DB) p.74. 
21Crl. WP No.243 of 1988. 
22UNHCR, The Principle of Non-Refoulment as Norm of Customary International Law, 2016. 
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The principle of non-refoulment was recognized under Article 21 by the Gujarat 

High Court.23While the Bombay High Court in accordance to the principle of 

non-refoulment, emphasized in the Bangkok principles held that, “there is no 

question of deporting the Iranian refugee to Iran, since he has been recognized 

as a refugee by the UNHCR.”24 

 

According to the 1951 Convention on Refugee Status, there are 2 limitations to 

the principle of non-refoulment – National Security and Public Order. These 

limitations are assumed to be applicable to even non-party states and to be 

considered as general exceptions to the principle of non-refoulment as such.  

 

In the case of Ananda Bhavani v. Union of India 25, it was held that “if  presence of 

some constitutes a threat to the national security then their deportation order 

without hearing will not be considered a violation to the principles of natural 

justice.” In the case concerning the Burmese refugees in the Andaman Island , 

the Supreme Court stayed the expulsion of the refugees as there was no 

reasonable apprehension of a security threat to India.26 

 

The above mentioned provisions and the various judgments may give an insight 

on how the refugee situation is dealt in the country. However, it is pertinent to 

note that, the non-justiciable Directive Principles, International laws that are not 

given priority over the domestic laws and Acts that do not expressly cater to the 

matters relating to refugees, cannot possibly tackle the refugee crisis that the 

country is facing. The lack of specific legislations is a matter of concern as the 

crisis is not only an issue of accepting and providing accommodation but also 

to provide them while considering the prevalent political, economic and social 

scenario and whether the country can afford the decision to accommodate them 

and if so, at what cost. 

																																																								
23Ktaer Abbas Habib Al Qutaifi v. Union of India, 1999 Cri.L.J 919. 
24Syed Ata Mohammadi v. Union of India, Cr.W.P.No. 7504/1994 at Bom HC. 
251991 MLW (Crl.) 393. 
26 Maiwand’s Trust of Afghan Human Freedom Petitioners v. State of Punjab and Ors., WP No.(Cri.)No.125 and 126 
of 1986. 
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 However, a new legislation has been passed that eliminates certain people from 

the ambit of ‘illegal migrants’ though it does not provide for any other details 

regarding the protection during the process. Therefore, it is important for the 

three organs of the Government to work with each other and formulate a 

proper, definitive framework and structure within which the country can handle 

the issue without any ambiguity and further problems.  

 

THE CITIZENSHIP (AMENDMENT) ACT, 2019 – AN OVERVIEW 

 

An Act to further amend the Citizenship Act,1955, Citizenship (Amendment) 

Act ,2019 was enacted to make certain foreign illegal migrants of specific 

religious communities from countries such as Afghanistan, Bangladesh and 

Pakistan eligible for Indian Citizenship. 

 

Highlights: 

 

1. Religious Communities from the Countries:  

 

Persons belonging to Hindu, Sikh, Buddhist, Jain, Parsi, and Christian 

Community from Bangladesh, Afghanistan and Pakistan who entered 

India on or before December 21,2014 , even without the necessary travel 

documents or otherwise be considered an illegal migrant, will be eligible 

to apply for Citizenship in India. 

 

2. Certificate of Naturalisation:  

 

With the fulfillment of certain qualifications, persons will be able to apply 

for citizenship by naturalization. It is a pre-requisite for a person to have 

resided in India or been in the Central Government service for the last 

twelve months and at least eleven years of the preceding fourteen years. 

For a specified class of illegal migrants, the prerequisite years of residency 

have been relaxed to five years. 
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3. Not Applicable to certain areas: 

 

The Act does not apply to the Tribal areas of Meghalaya, Assam, 

Mizoram and Tripura as included in the Sixth Schedule and to States 

regulated by the “Inner Line” permit under the Bengal Eastern Frontier 

Regulations, 1873. 

 

4. Overseas Citizen of India Status: 

 

Section 7D of the Citizenship Act, 1955 provides for the Cancellation of 

registration as Overseas Citizens of India and provision (da) has been 

inserted by the Amendment Act that includes those Overseas Citizenship 

Cardholders who have violated any provisions of the Act or any other 

law operational in the Country. 

 

The above mentioned are the key points of the newly introduced Amendment 

Act which have enabled the access of certificate of registration to the existing 

migrants in the country from a certain religious community from specified 

countries. The enactment, however, has given way to strong opposition and has 

been subjected to judicial review on the grounds of Constitutional Validity. 

 

THE LEGAL DEBATE 

 

The enactment of the Amendment is facing strong opposition from various 

stakeholders of the Government. Number of petitions have been filed 

challenging the constitutionality of the said Act. 

 

ARGUMENTS AGAINST CAA 

 

Violation of Right to Equality 

 

Article 14 of the Constitution proclaims that the state shall not deny to any 

person equality before the law or the equal protection of laws within the 
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territory of India. However, to escape the rigid equality law, the judiciary laid 

down a doctrine of reasonable classification which mandates that the 

classification must be rational, and in order to satisfy this test   

 

(i) the classification must be founded on an intelligible differentia which 

distinguished those that are grouped together from others, and 

(ii) that differentia must have a rational relation to the object sought to 

be achieved by the Act.27 

 

In examining whether these classifications are reasonable it’s important to first 

understand what the objective of the CAA is. The statute itself doesn’t clearly 

lay out an aim. The Statement of Objects and Purposes [SOA] which 

accompanied the bill, as introduced in the two Houses of Parliament makes a 

series of assumptions that render the legitimacy of its specified purpose.  

 

Under this SOA, if one were to assume that the objective is to protect only 

minorities from neighbouring countries with a state religion, the exclusion of 

Bhutan and Sri Lanka is stark. The intelligible differentia in the case of this Act 

is the selection of illegal migrants according to religion and such selection is 

done for reasons as mentioned in the beginning that have no basis in the law 

itself. 

 

Even assuming, that the State is entitled to offer special protection to persons 

persecuted from neighbouring countries with a state religion to the exclusion of 

all other persecuted migrants, the omission of Bhutan and Sri Lanka undoes any 

nexus between the object of the law and the classifications it makes. The 

Supreme Court held that, “Article 14 was founded on a sound public policy 

recognized and valued all over the civilized world, its language was the language 

of command and it imposes an obligation on the State of which no person 

could, by his act or conduct, relieve it.”28 

																																																								
27The State of Bengal v. Anwar Ali Sarkar, 1952 AIR 75. 
28Basheshar Nath v. The Commissioner of Income tax, Delhi & Rajasthan & Other, 1959 AIR 149. 
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It signifies that even if a Muslim or a Jew might not have approached India for 

asylum for last 70 years or do not belong to the small persecuted minority, it 

cannot be considered as a ground for waiver of right to equality enshrined in 

Article 14. 

 

Violation of Article 21 

 

A careful look at the wording of Article 21 of the Indian Constitution will bring 

to notice that the right enshrined in this Article not just applies to citizens but 

also to any “person” which means a citizen or an alien has the right to life and 

personal liberty according to procedure established by law.29 By the passing of 

the Citizenship Amendment Act persecuted illegal immigrants who do not fall 

under the definition provided by the same are being denied their basic right to 

livelihood which is covered by the umbrella of Article 21. 

 

The Assam Accord issue 

 

The CAA completely violates the historic Assam Accord which was signed on 

15 August 1985 between the Government of India, Government of Assam ,the 

All Assam Students’ Union and the All Assam Gana Sangram Parishad to solve 

the illegal foreigners’ problem after the historic Assam Movement. It was signed 

to acknowledge the threat to the identity of the indigenous people of Assam 

due to the unabated influx of the illegal foreigners from Bangladesh, and to 

move towards a solution. Government pronouncements in parliament and 

outside of 20 million ‘illegal Bangladeshis’ and the Supreme Court accentuated 

these fears.30 

 

The Accord states that, “ Foreigners who came to Assam on or after 25March 

1971 shall continue to be detected, deleted and expelled in accordance with law. 

Immediate and practical steps shall be taken to expel such foreigners.”31The 

																																																								
29Article 21, Constitution of India,1950. 
 
31 Clause 5.8, Assam Accord. 1985. 
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constitutional date for citizenship was 19 July 1948. Anyone entering India after 

this date was a foreigner, irrespective of his/her religion. But Assam accepted 

the burden of 1951 to 1971 of illegal foreigners (both Hindus and Muslims) 

entering Assam from the then East Pakistan. Assam agreed to keep the 1951-

71 stream of foreigners after regularization. The CAA has set a new date of 31 

December 2014, thereby, violating the core provision of Assam Accord and 

imposing an additional burden of illegal foreigners from 1971 to 2014. 

 

NRC - An Evil 

 

The NRC is a count of legitimate Indian citizens. Except the state of Assam, 

this exercise has never been done anywhere in the country. Union home 

minister Amit Shah said that he would frame the NRC by 2024. The first NRC 

in Assam was prepared in 1951, after widespread allegations of uncontrollable 

influx of Bangladeshi immigrants.  

 

The Union home ministry had framed the rules for a nationwide NRC in 2003, 

following an amendment to the Citizenship Act, 1955. These rules emphatically 

state that the central government shall, for the purpose of the NRC, carry out a 

house-to-house census for collection of specified particulars relating to each 

family and individual residing in a local area, including their citizenship status.  

 

The NRC in itself is not discriminatory in nature because the very aim of an 

honest NRC is exclusion of all illegal immigrants. The CAA excludes Muslim 

immigrants who have entered India illegally, not legal Indian Muslim citizens. 

Since the CAA will provide citizenship to non-Muslim illegal immigrants from 

the three countries specified, only Muslim immigrants will be left out when the 

NRC is rolled out.  

 

Violation of International Norms 

 

Since the CAA deals with persecuted refugees, international dimensions should 

also be taken into consideration. According to the United Nations High 
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Commissioner of Refugees (UNHCR), the principle of non-refoulment has 

attained the status of customary international law (CIL). CIL is binding on all 

countries including India, unless a country has persistently objected to the 

customary norm. Indeed, on the global stage, India has always supported the 

non-refoulment principle, despite not acceding to the Refugee Convention. 

 

The CAA makes India’s violation of the non-refoulment principle manifest. The 

CAA creates a legislative framework, which, on the one hand, allows India to 

give citizenship to Hindu refugees from Pakistan facing religious persecution. 

On the other hand, Rohingya Muslims from Myanmar, who fled their country 

because of persecution and are placed as Hindu refugees, will continue to be 

treated as illegal migrants. India will attempt deporting them despite the high 

risk of persecution, thus contravening the non-refoulment principle. The 

political rhetoric of the ruling party, promising to throw out all illegal migrants, 

is a clear pointer to this. 

 

THE PRO CAA ARGUMENT  

 

The Pro CAA and the Central Government has justified the decision of enacting 

the legislation and countered the allegations made by the opposition regarding 

the passing of the Bill. 

 

The Citizenship Amendment Act is a law to facilitate the acquisition of 

citizenship by specific communities from three neighbouring countries who 

entered India before the end of 2014. The pro CAA justify it by contending that 

this Act in no way affects the existing citizens of the country including those 

professing Islam. Therefore, it is not violative of the Constitutional principles 

and there exists reasons as to the enactment. 

 

Contradicts the principle of Secularism 

 

The Preamble of the Constitution states that India is a secular country and that 

the State does not interfere in religion thus guaranteeing religious freedoms 
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under Part III. The contention is that making a religion based classification is 

contradicting the very basic Constitutional Principle. But it is pertinent to note 

that the effort to recognize the people persecuted on the grounds of religion in 

a country that has a State based religion or a country that has a ‘preferred’ 

religion recognized by the Government and taking them in, is indeed a step 

towards the reinstatement of the country’s ideals and carrying out the spirit of 

the Constitution of secularism, equality and fraternity. 

 

Violation of the Right to Equality 

 

Article 14 of the Constitution provides for Equality Before Law and Equal 

Protection of Law. The phrase ‘Equal Protection of Law’ is a positive concept 

implying equality of treatment in equal circumstances32 and ‘Equality before the 

law’ means that like should be treated alike. 33 Religious persecution faced by 

minorities within the Islam community is not to be placed on the same footing 

as those who are a minority who follow a different religion from the State 

religion.” Therefore, the argument that there exists religious minorities within 

the Muslim community that have been subject to persecution in the countries 

have not been recognized, thus making the classification an arbitrary one is false.  

 

Article 14 forbids ‘class legislation’ and not ‘reasonable classification’. This does 

not mean that all laws enacted should be general in character and apply to all 

persons.  

 

The Act focuses and applies to persons from specific religions such as Hindu, 

Buddhists, Sikhs, Parsis, Jains and Christians from the three countries. The 

classification is based on religion practiced by these communities than the ones 

recognized by the Constitution of those countries. The Joint Parliamentary 

Committee, 2016 discussed and examined the Citizenship (Amendment) Bill, 

2016. Reasons were provided as to why these communities were chosen as a 

class in itself. Some of the reasons include the treatment that the people from 

																																																								
32Sheoshanker v. State of M.P., AIR 1951 Nagpur 53(FB). 
33Jennings- Law of Constitution,pp.202-3(10th ed.). 
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the religious minorities face through a memorandum that was gathered to arrive 

at the classification.  

 

Migrants were forced to convert their religions, Untouchability was practiced 

and Hindus were suppressed. Hindus were not allowed the opportunity in 

Government Services and the students faced extreme discrimination in schools. 

India entered into a pact with Pakistan (including the current Bangladesh as a 

part of it) called the Nehru-Liaquat Resolution,1950. The subject matter of this 

Delhi Pact was the large scale migration of minority community families 

between the two countries in case of the occurrence of any attacks by the 

majority communities in their respective territories. India, through this 

legislation is honoring the said pact. In addition to this, any decision regarding 

the classification of particular neighbouring countries is in furtherance of 

foreign policy decisions of the nation and cannot be subject to judicial review . 

 

Violation of Article 21. 

 

Article 21 guarantees the right to life and personal liberty. However, like any 

other right, it is not absolute and is subject to any act in pursuance of  a ‘due 

process of law’. Through a combined reading of the Foreigners Act, the 

Passport (Entry into India) Act of both 1920 and 1955, it is the duty of the 

Government and the officials to identify and detect illegal migrants and proceed 

accordingly.  Therefore, it is according to the ‘due process of law’ and thus not 

a violation of Article 21 of the Constitution. 

 

The principle of Constitutional Morality cannot arise in alienation but only with 

the issue of any Fundamental Right violation , if any. As there is no violation of 

rights under Part III of the Constitution, constitutional morality cannot serve as 

grounds for challenge.   

 

In any country, domestic laws take precedence over the international law or 

commitments unless ratified and made into a legislation. Therefore, the standard 
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for judicial review in India is the supreme law of the land, the Constitution and 

not International Conventions. 

 

The issue of NRC 

 

The Citizenship Amendment Act, 2019 does not apply to areas enumerated in 

the Sixth Schedule and those a part of the Inner Line Permit therefore, the threat 

of sustaining their customary practices, language and tradition by the new 

migrants is not present in those areas.  

 

The genesis of National Register of Citizens (NRC) was the Assam Accord,1985 

and was for identifying the people who came to India after a specific date and 

deporting them if found to be illegal migrants. Though there originated talks to 

nationalize the initiative, it is yet to take off and the rules and regulations are yet 

to be framed and efforts to proceed with the decision in itself remains tentative. 

Therefore, it is not a matter of utmost concern for the nation. 

 

These are the arguments made out by the Pro CAA and the Central government 

in defending the passing of the Bill and enacting the legislation. The primary 

take away from this argument is that the decision rather than be considered a 

‘special class of religious minority’ should be considered as a ‘minority based 

classification’. Therefore, it is not anti-Muslim in any dimension and the country 

still remains true to its core principle of being a secular nation.  

 

IS CAA THE RIGHT PATH? 

 

The passing of the Citizenship Amendment Act was based primarily on 2 

grounds- alleged minority persecution in Muslim states and rectification of the 

partition misdeeds but the contentious act fails to stand the legal scrutiny and 

the constitutional test. It very basically violates the fundamental tenets laid down 

under Article 14 and Article 21 of the Constitution. The Government also 

stumbles while being asked as to why this protective umbrella of law leaves out 

sects of the Muslim community that are being persecuted in these purported 
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Muslim majority countries and  persecuted groups from other neighbouring 

countries like Rohingyas from Mynamar, Madhesis from Nepal, Tamil Elam 

from Sri Lanka and Muslims from China. Conspicuous ignorance of these 

minority groups makes the intention to deny citizenship to one member of one 

particular religion blatant. Principles of a secularism and “fraternity assuring the 

dignity of the individual”34 as promised in the Constitution fall apart by the 

emergence of such an Act. 

 

This measure of India, rather than being examined in isolation, is better to be 

scrutinized in relation with different States around the world by studying their 

own methods of tackling the crises. 

 

Nation-states across the world face the issue of citizenship and matters relating 

to illegal immigrants and many countries whether signatory or not have unique 

frameworks to deal with these problems. For example, the United States of 

America, despite being one of the earliest parties to the 1951 convention35 has 

its own share of passive-aggressive domestic laws. The Refugee Act of 1980 

incorporated the International Convention's definitions of a refugee into U.S. 

law.36 A person may meet the definition of refugee but may not be granted 

refugee status. Ordinarily, refugees seeking entry or immigration status in a 

country are required to individually demonstrate a well-founded fear of 

persecution in their home country37.  

 

Apart from this, the U.S enacted a particular Lautenberg Amendment which 

specifically excluded Muslims of Iran and Soviet Union. It identified 

beneficiaries persecuted due to religion just like the CAA does. The population 

of influx of refugees in India is almost equivalent to that of the State of Israel.  

 

As a Jewish homeland open to the immigration of Jews from all over the world, 

and a signatory to the 1951 UN Convention Relating to the Status of Refugees 

																																																								
34Preamble, Constitution of India,1950. 
35Convention on the Status of Refugees, 1951. 
36"An Overview of U.S. Refugee Law and Policy",American Immigration Council, 23 February 2017. 
37Section 207, Immigration and Nationality Act,  
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and the 1967 Protocol Relating to the Status of Refugees, Israel has absorbed a 

large number of Jewish refugees from Europe, the Middle East, and Africa and 

all these Jews are guaranteed straight citizenship under their citizenship law.  

 

The country itself being a land of refugees faced a huge refugee crisis in the 

2000’s, Israel plugged its porous border with Egypt in the Sinai peninsula 

through which most of the African immigrants were crossing into the country. 

Following the passage of an anti-infiltration law in the Israeli Knesset, Israel 

built the Holot open-air detention centre for the remaining illegal immigrants in 

the country.  

 

Malaysia is one other country with a history of influx of refugees. The refugee 

situation is synonymous to that of the Indian scenario. Malaysia, like India is 

neither a State Party to the 1951 Convention and the 1967 Protocol nor has any 

specific refugee law. They are handling the situation in partnership with the 

UNHCR by issuing the UNHCR Card which is an identification document 

provided for the refugees to reduce the risk of arrest.  

 

It also allows the refugees to avail health services, education and other essential 

support services. Though not a signatory to the Convention, it follows the 5 

step Refugee Status Determination(RSD) process for the pending regularisation 

of the rights of refugees in furtherance of UNHCR’s recommendation.  

 

The Government of Malaysia in addition to many other safeguards, provides a 

fifty percent discount off of the foreign rate for medical fees incurred by the 

refugees recognised under the UNHCR mandate. It also issues birth certificates 

to children of refugees born in the country.  

 

Therefore, there is scope for India to draw and adapt measures that are being 

undertaken by Malaysia among other countries in tackling the issue 
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HOW TO TACKLE IT BETTER? 

 

As above-mentioned, CAA, though a radical move, is not the most optimal 

solution in the prevailing circumstances. Therefore, there exists a lot of scope 

to rectify the lacunae inherent in the legislation. 

 

• The main issue with the legislation is the ‘religion-based’ classification 

and it should rather have a ‘country-based’ system of reasonable 

classification in consonance to its foreign policies. 

• The country is need of a specific legislation which covers all refugee 

related matters and establish fast-track courts to handle cases. 

• It is pertinent to note that Article 14 and 21 applies to non-citizens .i.e, 

the existing refugees who are referred to as ‘illegal migrants’ by the Act. 

Therefore, it is the duty of the Government to provide them with a 

recourse as these people who have entered India seeking refuge have 

settled in the country finding some way to sustain their livelihoods. It is 

unfair to uproot their lives and send them back to the country they 

feared staying in.  

• To decide on whom to accommodate and whom not to, it is important 

to formulate a proper test and system as to distinguish the migrants, 

who are not victims of persecution, from the refugees in the true sense 

and provide protection to the latter. 

• In addition to these, basic human rights such as shelter , food and 

healthcare should be guaranteed to the people who are in search of relief 

from their suffering. 

 

CONCLUSION 

 

India is home to thousands of refugees every year, who enter the subcontinent 

from all sides running away from the horrors of their homeland. Over the last 

decade this influx of refugees has placed a major weight on the shoulders of the 

Government there being no law governing the refugees and that it is simply 

unable to accommodate these immigrants in addition to its already teeming 
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population. It is in view of this predicament that the Government passed the 

Citizenship Amendment Act which provided religious persecuted minorities in 

neighbouring States with a legal recourse.  

 

But in doing so the Government has overlooked certain crucial aspects to be 

pondered over before enacting any bill. Not only does this Act violate several 

constitutional caveats but it does not provide any sort of relief to those illegal 

immigrants, who do not belong to the classification as specified in the Act, are 

already inside the country. These people face the risk and fear of being uprooted 

and deported back to their homeland.. The authors of this paper firmly believe 

that what India needs is a proper refugee law but not a non-secular exclusionary 

citizenship law and policy that adheres to basic human rights. A law that breaks 

the basic structure on which our Constitution stands would never be a good 

law.  

  


