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ROLE OF INDEPENDENT DIRECTORS 
-YUVRAJ SINGH SEKHON1 AND SOMYA VIRK2 

 

ABSTRACT 

 

‘The best directors are those who think independently, regardless of their status. In other 

words, independence is a state of mind, not a resume item.’ 

– Ram Charan3 

 

Indian corporate habitat witnessed a transitional phase in the 90’s powered by the rapidly 

evolving economy. The strong wave calling upon the importance of effective corporate governance 

swept away the corporate structure of the country. Amidst many other corporate reforms, the 

proposal for mandating independent directors on the board of directors of companies made 

major headway. Gaining recommendations from various government appointed committees and 

the constant calls by the judiciary, this provision was finally mandated by the Companies Act 

in 2013. This research article critically examines the legal provisions in the Act as well the 

guidelines of Securities and Exchange Board of India regarding inclusion of independent 

directors on the board of companies. Further, the author enunciates the role of the independent 

directors in corporations and how they are beneficial to the corporate environment. Lastly, the 

article addresses the existing lacunae in the legislation and provides suggestion for change so as 

to better facilitate the role of independent directors in companies. 

 

  

																																																								
1 Student, 3rd Year, Symbiosis Law School, Pune. 
2 Student, 3rd Year, Symbiosis Law School, Pune. 
3 Ram Charan, ‘Boards that Deliver: Advancing Corporate Governance from Compliance to Competitive Advantage,’ 
John Wiley & Sons, 2005. 
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RESEARCH QUESTION 

 
‘Examining the role of independent directors in a corporation and how their 

job profiles are restricted due to existing external and internal factors.’ 

 

INTRODUCTION AND HISTORY 

 
The law entrusts upon a company a distinguished juristic personality which is 

probably the most significant development in company law since its conception. 

However, a company has to act through a human agency. Therefore, on close 

inspection we discover that a company has two distinct organs of constitution 

i.e., the shareholders and the Board of Directors. Section 2(10) of the Act of 

2013 defines Board of Directors as the collective body of the directors of the 

company.4  

 

The directors are mainly handed the task of corporate governance. In 

furtherance of ensuring effective and balanced corporate governance there is a 

provision in the Act for an independent director. An independent director is a 

non-executive director of the company who has no affiliations to the company. 

The courts have also observed in the case of Central Government vs. Sterling 

Holiday Resorts (India) Ltd that appointing independent directors strengthens 

the position of the company.5 

 

The clause for introducing the independent directors into the sphere of 

corporate governance existed way before the formal introduction in 2013. 

Earlier, under the Companies Act, 1956, the provision for independent director 

existed as a category in Form 32 required to be filled for appointment of a 

director in the company. The introduction of independent directors on the 

board in the UK was triggered by the findings of the Cadbury Committee 

Report in 1992.6  

																																																								
4 The Companies Act, 2013, Section 2(10). 
5 Central Government v Sterling Holiday Resort (India) Ltd & Others, 2006 131 Comp Cas 6 CLB. 
6  Financial Reporting Council, Report of The Committee on The Financial Aspects of Corporate Governance (1992). 
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The Cadbury Committee identified two areas where independent directors 

could benefit corporate governance, firstly, while reviewing the actions of 

executive directors and secondly, while adjudging on matters where conflict of 

interest arises. In India, following the movement for liberalization of economy 

in the early 90’s and the increasing number of cases of fraud and misfeasance, 

the term independent director was first coined by the Kumar Mangalam Birla 

Committee in 1999.7 The committee was set up by SEBI to recommend reforms 

in the area of corporate governance. Based on the recommendations of the 

committee the clause for independent directors was introduced in the financial 

year 2000-01 in the form of Clause 49 of SEBI’s Listing Agreement.8  

 

After the Birla Committee report, the government set up various other 

committees such as the Naresh Chandra Committee, the Narayan Murthy 

Committee and the JJ Irani Committee. The recommendation of all these 

committees were compiled and modified and finally the provision for 

independent directors was formally introduced through the Companies Act, 

2013. 

 

LEGAL PROVISION AND ANALYSIS 

 

The provisions for independent directors are given under Section 149(6) of the 

Companies Act, 2013.9 The Section excludes the managing director, whole-time 

director and nominee directors from the ambit of independent directors. 

According to Section 149(6), an independent director in order to be appointed 

to the company has to have two basic pre-requisites: 

1) Independence of Judgement/Decision-Making – The foremost 

consideration for a director being independent is his appointment. The 

non-executive directors which are appointed as independent directors 

are considered to have no relations to the shareholders, the board, or 

																																																								
7 Report of the Kumar Mangalam Birla Committee on Corporate Governance (Jan.12 2020, 14:03) 
http://www.nfcg.in/UserFiles/kumarmbirla1999.pdf. 
8 Listing Agreement, Securities and Exchange Board of India, Clause 49. 
9 The Companies Act, 2013, Section 149(6). 
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any of the constituents of the company. Therefore, their position is 

devoid from bias or any type of favoritism for the shareholders as well 

as the directors. However, when we look into the process of 

appointment of an independent director, we observe that the existing 

directors nominate the candidates from the available list of non-

executive directors to the shareholders. Therefore, there is possibility of 

directors favoring one candidate over the other. The independent 

director appointed by the majority shareholder cannot be expected to 

apply their mind impartially against the wishes of the majority 

shareholders.10 

 

2) No pecuniary benefit apart from director’s remuneration – 

Another component of ensuring independence and free decision 

making of an independent director is absence of any pecuniary benefit 

from the company. An independent director draws pecuniary benefits 

from the company in two ways. Firstly, in the form of sitting fees for 

each board meeting given under Section 197.11 Secondly, in the form of 

fees or commission as given under sub clause 7 of Section 197. The 

linkage of commission with the post of independent director seriously 

undermines the object of appointing an independent director. 

Therefore, an independent director can be motivated by this 

commission and can amend books to show false profits.  

 

Clause 49 and Independent Directors – Clause 49 of the Listing Agreement 

of SEBI, introduced after the report of the Kumar Mangalam Birla Committee, 

mandates the appointment of independent directors on the board of directors 

of the company. Clause 49 mandates that: 

 

																																																								
10 Lucian A. Bebchuk & Assaf Hamdani, ‘Independent Directors and Controlling Shareholders’ (2017), University of 
Pennsylvania Law Review, Vol. 165, No. 6, 1280. 
11 The Companies Act, 2013, Section 197. 
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(I) Where the chairman of the board is a non-executive director, at 

least one-third of the board shall comprise of independent 

directors, 

(II) Where the chairman of the board is an executive director, at least 

half of the board shall comprise of independent directors. 

 

ROLE OF INDEPENDENT DIRECTORS 

 

v Role in Corporate Governance – A corporation is a mix of various 

elements such as customers, stakeholders, investors, directors etc. The duty of 

efficiently managing this corporation is upon the board of directors of the 

company. In India, the board of directors is generally constituted of the 

representatives of the erstwhile promoters of the company who may derive 

personal benefits from the company rather than work for the collective interest 

of the stakeholders and the company.12 This poses a hindrance to the entire 

process of corporate governance. Therefore, independence of the board is 

essential in order to oversee the activities and decision making of the managers 

and hold them accountable. Some independent directors on the board can 

ensure the exercise of a balanced corporate governance policy in the 

corporation. 

 

v Preserving Shareholders Interests – The shareholders of the company 

hold the highest amount of risk amongst all stakeholders. Therefore, 

safeguarding their interest is essential especially of minority shareholders. The 

rights of the minority shareholders are often overlooked by the board while 

making decisions. The presence of an independent director ensures that 

minority shareholders are well represented and transparency is exercised while 

making decisions by the board. 

v Internal Management – The independent directors oversee the 

operational management of the corporation to ensure that efficient functions 

are undertaken. In the event of any conflict between the shareholders and the 

																																																								
12 Vikramaditya Khanna and Shaun J. Mathew, ‘The Role of Independent Directors in Controlled Firms in India: 
Preliminary Interview Evidencer’ (2010), National Law School of India Review, Vol. 22, No. 1, 40-41. 
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management, the independent directors are preferred as the mediating party to 

resolve such disputes. Independent directors come in handy during such a 

situation due to their neutral and objective nature. 

 

v Audit Committee - The independent directors form an integral part of 

the committee of the company. According to Section 177 of the Companies 

Act, the audit committee shall consist of minimum of three directors of which 

independent directors shall form the majority.13 Therefore, independent 

directors form a major part of this operating committee of a public company. 

The independent director ensure that effective monitoring systems are available 

in order to increase accountability in case of default of payment etc. 

 

v  Risk Management – The independent director is included on the board 

as a supervisory agent to check reckless actions by the management which 

endanger the earnings and the functioning of the corporations.14 The 

independent director has to analyze, predict and minimize risk so that the 

resources and assets of the company are not hurt in any manner.  

 
ISSUES WITH LEGISLATION & SUGGESTIONS FOR CHANGE 

 

The ambit of role of independent directors has considerably widened since 

2013. However, some believe that the independence of independent directors 

is a myth. When the bigger picture is unfurled, we can observe that the 

independent director is slave to the same system which an executive director is 

subjected to. This idea of restricted independence of directors is not just an 

opinion but is also supported by evidence. In a report by the Indian Institute of 

Corporate Affairs, a survey was conducted under which independent directors 

were questioned as to the effectiveness of the current law with regards to 

																																																								
13 The Companies Act, 2013, Section 177. 
14 Kobi Kastiel and Aaron Nili, ‘Captured Boards: The Rise of “Superior Directors” and the Case for a Board Suite’, 
Harvard Law School Forum on Corporate Governance and Financial Regulation, June 28, 2017. 
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ensuring independence of these directors.15 A surprising 67% of the 

independent directors felt that there is need for improvement in the law for 

better applicability and to increase performance of directors. Based upon this 

response, these are the issues which I feel are prevalent in the current law and 

some suggestions for change: 

 

1) Liability of Independent Directors – The personal liability of 

independent directors in a corporation is almost equal to the executive directors 

which is not fair. The Supreme Court has also held in the case of Pooja Ravinder 

Devidasani v State of Maharashtra that merely because an independent director 

is a director of a company, he cannot be held liable for all actions of the 

company.16  

 

An independent director just oversees the board meetings and supervises the 

corporate affairs and does not take many business decisions but is still liable for 

irregularities. The effect of this is that, according to NSEinfobase, in the FY19, 

316 independent directors of NIFTY 500 companies exited citing vague 

reasons.17 The real reason for their exit was the anticipation of heavy personal 

liability for actions remotely connected to them. Therefore, I suggest that the 

liability of independent directors regarding financial and strategic decisions 

should be limited so that they can effectively carry out their purported job.  

 

2) Appointment Procedure – The law as it is, lacks any clearly defined 

appointment procedure for the appointment of independent directors. All it 

provides is the qualifications and disqualifications. Generally, the independent 

directors are recommended by the existing directors, promoters or other 

stakeholders in the company. This leads to selection of the person who is not a 

right fit for the company. Further, the appointed independent director also 

becomes obliged to the person who recommends them therefore, reducing the 

																																																								
15 Dr Garima Dadhich & Ms. Vaishali Arora, Research Report on ‘Discipline of Independent Directors: From Code 
To Contribution, Indian Institute of Corporate Affairs (Jan 15 2020, 13:13) 
https://iica.nic.in/images/ID%20Research%20Report%2013_03_19.pdf. 
16 Pooja Ravinder Devidasani v State of Maharashtra, Criminal Appeal Nos. 2604-2610 of 2014 arising out of Special 
Leave Petition (CRL) Nos. 9133-9139 of 2010. 
17 Prime Database Group, NSEInfobase, Safeguards for Independent Directors. 
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objectiveness of the director. The independent directors are being appointed by 

people through their known sources and/or politically connected people. 

Therefore, a mandatory appointment procedure needs to be given which 

ensures transparency and effective appointment of independent directors. 

 

3) Less Authority of Independent Directors – This issue with the 

legislation goes hand-in-hand with the first issue i.e. liability of independent 

directors. The independent directors are given very less authority but are heavily 

liable along with the executive directors for any wrongdoings. The flow of 

information in any organization is controlled by the management. Independent 

directors are many a times left out of major decision making. Therefore, the 

authority of independent directors should be increased and they should be given 

a more active role in company decision making. 

 

4) Women Participation on Board – Gender diversity is a major concern 

in today’s corporations. Section 149(1) mandates the presence of a woman 

director on the board of certain corporations.18 In order to increase gender 

diversity and to ensure representation for women employees and stakeholders, 

a provision should be made to compulsorily include woman independent 

directors on the board. 

 
CONCLUSION 

 

The independent directors have a crucial role to play in the progress of a 

company. This is in lieu of their objective nature which renders them free from 

any and all sorts of influence by promoters, directors or stakeholders in the 

company. The importance of independent directors is to such an extreme that 

the Uday Kotak Committee appointed by SEBI in 2017 recommended to 

increase the number of independent directors on the board of a public company 

from one-third to half.19 However, despite all the positives, the independence 

																																																								
18 The Companies Act, 2013, Section 149(1). 
19 Securities and Exchange Board of India, Report of the Committee on Corporate Governance (Jan 15, 2020, 14:28) 
https://www.sebi.gov.in/reports/reports/oct-2017/report-of-the-committee-on-corporate-governance_36177.html 
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of independent directors is something that comes into question. Whether it be 

the vague procedure of appointment or the limited scope of powers, the 

independent directors are considered to be glorified managers. The Companies 

Act, 2013 made a considerable attempt at implementing an effective policy for 

independent directors in order to accommodate to existing needs of the 

corporate world. As is the rule with every basic policy, it requires amendments 

with time to become the perfect version of itself. Similarly, the policy regarding 

independent directors is a great step in furtherance of effective corporate 

governance but cannot be considered as the final touchstone for independent 

directors. Independent directors are a sliver of hope in the murky corporate 

world. They are capable of curbing management frauds and instill glory into 

their corporations.  
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