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SOCIAL OUTLOOK AND LEGAL STATURE OF 

THE THIRD GENDER 
-JYOTIKA AGGARWAL1 AND PREYOSHI BHATTACHARJEE2 

 

“Peace can only last where human rights are respected, where people are fed, and where 

individuals and nations are free.” 

-Dalai Lama 

 

All human beings are born free and equal in dignity and rights. All human rights 

are universal, interdependent, indivisible and interrelated. Sexual orientation and 

gender identity are integral to every person’s dignity and humanity and must not 

be the basis for discrimination and abuse.3 In our lifespan we’ve only been 

acquainted with a streamlined definition of Homo sapiens, the one which plainly 

classifies us into two genders, male and female.  

 

However, there exists beyond our basic notion, another category of humans 

who identify themselves as neither male nor female. In fact, known as 

transgender (TG) people, there exists no solid category distinction for them as 

they are facing a gender identity crisis. Life for them is not a plain sailing, since 

discrimination starts from birth itself. Many a times, the family itself disowns 

them and they face social stigma. They are sexually abused, sought after to be 

publicly humiliated and not given fair economic and political opportunities.  

 

They exist, but not as politicians, actors, scientists, doctors, lawyers or in any 

vocation that is visible to the world. Treated cold heartedly, they are beaten, 

tortured and even annihilated in agonizing incidents of hate crime. For example, 

recently a transgender was found murdered with injuries on her head at 

Ayanampalayam village in Cuddalore district in Tamil Nadu.4 In another 

																																																								
1 Student, 3rd Year, B.A. LL.B., Army Institute of Law, Mohali. 
2 Student, 3rd Year, B.A. LL.B., Army Institute of Law, Mohali. 
3 Introduction to Yogyakarta Principles (May 21, 2020, 4:36 PM),  
https://yogyakartaprinciples.org/  
4 Transgender Murdered, THE HINDU (May 21, 2020, 7:27 PM),  
https://www.thehindu.com/news/cities/puducherry/transgender-murdered/article28529819.ece  
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anecdote which transpired in Kolkata two transgender were allegedly beaten up 

near Hazra on Navami night where even the cops were reluctant to lodge a 

complaint against the men.5  

 

GLOSSARY CONTAINING TERMS AND DEFINITIONS 

 

a. Gender Identity: It reflects a deeply felt sense of one’s own gender, which 

is how a person identifies as being masculine or feminine, neither or both, 

or a combination. A person’s gender identity is typically consistent with the 

sex assigned to them at birth, usually based on the presenting genitals.6 

 

b. Intersex: An intersex person is born with sexual anatomy, reproductive 

organs, and/or chromosome patterns that do not fit the typical definition 

of male or female. An intersex person may identify as male or female or as 

neither. Intersex status is not about sexual orientation or gender identity: 

intersex people experience the same range of sexual orientations and gender 

identities as non-intersex people.7 

 

c. LGBT: LGBT is an acronym that stands for lesbian, gay, bisexual and 

transgender. LGBT individuals do not necessarily self identify as LGBT or 

present themselves as LGBT to others. Some prefer more culturally specific 

identities, such as “Third Gender” people in South Asia and “Two Spirited” 

people in many first nation communities in North America.8 

 

d. Third Sex/Gender: The term third gender or third sex describes 

individuals who are broadly categorized neither as man or woman as well as 

																																																								
5 Transgenders beaten up, THE TIMES OF INDIA (May 21, 2020, 7:38 PM), 
https://timesofindia.indiatimes.com/city/kolkata/Transgenders-beaten-up/articleshow/49522082.cms 
6 Policy Advocacy and Coordination Unit in UNICEF’s Division of Data, Research and Policy, ELIMINATING 
DISCRIMINATION AGAINST CHILDREN AND PARENTS BASED ON SEXUAL ORIENTATION 
AND/OR GENDER IDENTITY, Curr. Issues No.9, (Nov. 2014) 
7 Id. 
8 Id. 
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the social category present in those societies who recognize three of more 

genders.9 

 

e. Transgender: The term transgender is generally used to describe those who 

transgress social gender norms. Transgender is often used as an umbrella 

term to signify individuals who defy rigid, binary gender, constructions, and 

who express or present a breaking and/or blurring of culturally prevalent 

stereotypical gender roles. Transgender people may live full or part time in 

the gender role ‘opposite’ to their biological sex.10 Transgender people have 

an inconsistency between their sense of their own gender and the sex they 

were assigned at birth.11  

 

f. Non-binary gender: Non-binary people are those people who do not 

neatly fir into the categories of “man” or “woman” or “male” or “female”. 

For example, some people have a gender that blends elements of being a 

man or a woman, or a gender that is different than either male or female. 

Some people do not identify with any gender. Other terms include 

genderqueer, agender, bigender and more.12 

 

FORTHCOMING OF THE THIRD GENDER THROUGH THE 

YEARS 

 

The earliest revelation of existence of a different kind of people cropped up in 

the second millennium BC through the Mesopotamian mythology wherein, 

fertility goddess Ninmah appeared on a stone tablet without possession of any 

male or female organs. Then comes the India based text named Kama Sutra 

which makes mention of the Hijra community, also talked about in the 

																																																								
9 Madhana B., Third Gender Rights: Emerging Trends & Issues, The World Journal on Juristic Polity, ISSN: 2934-
5044, (Mar. 2017) 
10 Dr. Venkateshan Chakrapani, HIJRAS/TRANSGENDER WOMEN IN INDIA: HIV, HUMAN RIGHTS AND 
SOCIAL EXCLUSION, TG Issue Brief, UNDP, VC., (Dec. 2010) 
11 Supra 4 
12 Understanding Non-Binary People: How to Be Respectful and Supportive, National Centre for Transgender 
Equality (May 21, 2020, 3:58 PM) 
https://transequality.org/issues/resources/understanding-non-binary-people-how-to-be-respectful-and-supportive  
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Mahabharata and the Ramayana. A common Hindu deity, Shiva is also known 

to have a different form called Ardhanareshwara, in which he merges with his 

wife Parvati to become half man and half woman.  

 

Their basic rights nevertheless have been under threat since time immemorial 

and initially imperialistic governments even had laws against their divergent 

quiddity. During the colonial era, eunuchs were declared as a criminal tribe. 

They were strictly prohibited from performing publicly, don woman like apparel 

and ornaments and if found breaching, they were publicly stripped and shamed 

by police under the Criminal Tribes Act, 1871.13  

 

Even in the 21st century, the third gender is still facing undue bias. The Gender 

Identity Disorder Special Cases Act, 2003 which came into force in Japan in 

2004, threw their transgender population into conundrum. The Act formally 

asserted that any individual who is unable to ascertain his gender is diseased with 

an identity disorder. Furthermore, in order to get themselves legally recognized 

they were supposed to undergo forced sterilization. The Supreme Court of 

Japan held that transgender males becoming pregnant would cause confusion in the society 

and in effect maintaining homogeneity in a largely conservative society.14 A wedge of the 

world however managed to make progress when Australia in 2003 became the 

first country to issue a birth certificate recording sex as indeterminate and a 

passport with an X sex marker to Alex MacFarlane.15  

 

Subsequently, another Scottish-Australian transgender named Norrie May-

Welby, had acquired similar status of being of a “non-specific” gender. This 

recognition however was later cancelled by the NSW Registrar of Births, Deaths 

and Marriages, who contended that recognition of Norrie as a “non-specific” 

gender is invalid due to the definition of sex being limited to male and female 

in the Births, Deaths and Marriages Registration Act, 1995 (NSW), additionally 

																																																								
13 Soutik Biswas, How Britain tried to ‘erase’ India’s third gender, BBC NEWS (May 21, 2020, 8:10 PM), 
https://www.bbc.com/news/world-asia-india-48442934  
14 Sabrine Donohoe, Japan’s Gender Identity Disorder Law, STAND (May 22, 2020, 11:41 AM), 
https://www.stand.ie/japans-gender-identity-disorder-law/  
15 Julie Butler, Bodies like ours-X Marks the Spot for Intersex Alex, Internet Archive Wayback Machine (May 22, 
2020, 10:41 AM), https://web.archive.org/web/20131110023525/http://www.bodieslikeours.org/pdf/xmarks.pdf  
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because Norrie later also underwent a sex realignment surgery (SRS). Thus, he 

possessed no power to declare her as belonging to a “non-specific” gender.  

 

Henceforth, in the case of NSW Registrar of Births, Deaths and Marriages v. 

Norrie16 question arose before the High Court of Australia as to whether the 

Registrar did or did not have the authority to assign a “non-specific” gender to 

an individual. The High Court ruled that since the SRS failed to resolve her 

sexual ambiguity, the Registrar did have the power to declare her being of a 

“non-specific” gender. 

 

According to the World Economic Forum, presently 11 states of United States 

of America are issuing third gender IDs. James Clifford Shupe, a retired US 

Army soldier became the first person in the US to obtain legal recognition of a 

non-binary gender in 2016.17 The most significant recent development occurred 

in 2012 when the World Health Organization removed gender identity 

disorder from the Mental Disorders Chapter in the Global Manual of Diagnosis 

and reclassified it as Gender Incongruence under the sexual health chapter.18 

 

Thereafter various countries have come forth with proper legislative statutes for 

better governance of lives of transgender, recognizing their right to a normal 

existence to be as important as that of any other individual human being.  

 

SOCIAL PREJUDICES AGAINST THIRD GENDER 

 

As stated above, lives of individuals belonging to third gender are unsettled. 

Being extremely marginalized, they are constantly harrowed by the society 

because of their non-consonance with the traditional and typically set behavioral 

																																																								
16 (2014) HCA 11 (2 April 2014) 
17 Colin Miner, About Portland: A Singular Victory for ‘Non-binary’ Veteran, Internet Archive Wayback Machine 
(May 22, 2020, 10:46 AM), 
https://web.archive.org/web/20160613113203/http://patch.com/oregon/portland/portland-singular-victory-non-
binary-veteran  
18 Sophie Lewis, World Health Organisation removes “Gender Identity Disorder” from the list of mental illnesses, 
CBS NEWS (May 22, 2020, 2:53 PM), 
https://www.cbsnews.com/news/world-health-organization-removes-gender-dysphoria-from-list-of-mental-
illnesses/  
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patterns and ways of leading lives. According to 2011 census, 4,87,803 people 

have been classified as transgender out of which 54,854 people are children 

below the age of six years. Their literacy level is a meager 56.07 percent. 

Maximum number of these people is found in Uttar Pradesh and Andhra 

Pradesh, consisting 28 and 9 percent respectively, followed by Maharashtra with 

8  percent, Madhya Pradesh and West Bengal with 6 percent, Tamil Nadu with 

4 percent, Rajasthan and Punjab with 3 and 2 percent respectively (Census 

2011).19 

 

1. EXCLUSION FROM FAMILY  

 

• For most of the people, family is the safest haven against the entire world, 

the members of which accept you completely and wholly as you are. But 

when it comes to transgender, life gets too harsh when they are ill treated, 

unaccepted and ousted by their own family members because they turn 

a blind eye towards their children who feel and behave differently due to 

archaic thinking and societal pressures.  

 

• In the maiden study conducted on the human rights of transgender in 

India, the National Human Rights Commission stated that only 2 

percent of the transgender live with their parents while 53 percent of 

them live under the guru chela system.20  

 

• About 25 years ago, Zeenath, born as Mehraj ran away from Hyderabad 

after she was disowned by her family for being a transgender woman. 

Living in a mendicant condition under a tree outside a brothel, she found 

a home when she was discovered by her guru Sushila Maa.21 

2. LACK OF EDUCATION  

																																																								
19 Konduru Delliswararao and Chongneikim Hangsing, Socio-Cultural Exclusion and Inclusion of Trans-genders in 
India, Vol. 5, Issue I, ISSN:2091-2986, 10.3126/ijssm, (2018) 
20 Kerala Development Society, Study on Human Rights of Transgender as a Third Gender, (Feb. 2017) 
21 Chinki Sinha, “We can’t erase our hijra culture”, India Today Insight (May 23, 2020, 3:10 PM),  
https://www.indiatoday.in/india-today-insight/story/cant-erase-hijra-culture-transgender-persons-bill-1581247-
2019-08-16  
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• Without family support and a home, it is almost impossible to imagine 

that any of the transgender population would be receiving education 

even remotely.  

 

• According to the Indian Census 2011, the transgender population in the 

country is around 4.9 lakh, out of which only 46 percent are literate, 

compared to the 74.4 percent literacy in the general population22. The 

average qualification of the transgender is up to secondary or senior-

secondary level.23  

 

• If anything, they might receive some early schooling wherein also, 

bullying and mental harassment by peers and unusual treatment by 

teachers can inhibit their mental development building anxiety.  

 

• A research conducted upon 120 transgender revealed that 56 percent of 

them had only primary and middle school education. They were also 

avoided by their teachers and classmates and hence were hesitant to go 

to school after recognizing such abnormal behavior towards 

themselves.24 

 

3. UNEMPLOYMENT AND DISCRIMINATION AT WORKPLACE  

 

• Transgender are all in the same boat when it comes to getting fair and 

equal employment opportunities. Even those who have acquired 

education are not given jobs just because they are transgender.  

 

• About 96 percent of the transgender people reported that they were 

denied jobs in the employment market. 75 percent of the transgender 

																																																								
22 Transgender in India, Census 2011 (May 23, 2020, 3:24 PM), https://www.census2011.co.in/transgender.php  
23 Dr. Raj Kumar, Education of Transgenders in India: Status and Challenges, IJRESS Vol. 6 Issue 11, ISSN: 2249-
7382, (Nov. 2016) 
24 Veena K.V and Dr. Sridevi Sivakami PL, SOCIAL EXCLUSION HAVE A NEGATIVE IMPACT ON THE 
HEALTH OF TRANSGENDER, Research Paper, Vol. 1, Issue 1, ISSN: 2031-5063  
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people showed high level of dissatisfaction towards their career or 

income generating activities.  

 

• Those who are employed face sexual harassment and their incomes 

are tampered with. According to the study conducted by Human 

Rights Commission, only 1.11 percent of the total transgender 

population has income exceeding INR 25,000.25 

 

4.   SEX WORKERS AND PROSTITUTION  

 

• Since most of the transgender do not get acknowledged jobs, they are 

automatically pushed into the lower strata of life and end up being 

forced to work as sex workers to keep body and soul together.  

 

• They get involved in prostitution, the most ancient occupation in the 

world. Most of them are destined to see themselves in brothels and 

often have no path out of this degraded lifestyle. The proportion of 

transgender people who sell sex is up to 90 percent in India.26  

 

• Here also they undergo physical abuse by clients and are ill treated by 

managers and employers.  

 

• They often end up contracting fatal illnesses like HIV AIDS and STIs. 

If not sex work, they only do public performances including giving 

badhai in religious ceremonies, singing and dancing or take up basic 

domestic chores.  

 

 

5. Health problems and denial of medical attention and facilities  

 

																																																								
25 Supra 18 
26 TRANSGENDER PEOPLE, HIV AND AIDS, Avert, (May 23, 2020, 4:33 PM) 
https://www.avert.org/professionals/hiv-social-issues/key-affected-populations/transgender#footnote10_tbmhfhf  
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• Transgender are denied basic health care and often do not receive timely and 

appropriate medical focus to help them fight diseases.  

 

• Most of them being involved in sex rings it is but obvious that they are 

susceptible to contracting sexual diseases. Transgender people are 49 times 

more at risk of living with HIV compared to the general population.27  

 

• Two spirited people often try to get their sex changed; however financial 

limitations smear these dreams too. About 57 percent of the transgender 

people covered by the survey of Human Rights Commission showed keen 

interest in getting sex realignment surgery but they cannot afford it since it 

might just cost them an arm and a leg.28  

 

• Depression and stress unfortunately become an inseparable part of life and 

hence substance abuse is highly rampant within their community. As per 

2015 data from the National  Survey on Drug Use and Health, adults 

defined as “sexual minority” (including lesbian, gay, bisexual, transgender) 

were more than twice as likely as heterosexual adults to have used any illicit 

drug in the past year (39.1 percent versus 17.1 percent).29  

 

• Social stigma, physical violence, utter ignorance, lack of care and affection 

and many more adversities lead to transgender falling as victims of 

depression, anxiety disorders, panic attacks and they also develop suicidal 

tendencies, the rate being higher than general population.  

 

• Problems regarding mental health are not dealt with properly even in cases 

of general population, leave aside treatment of non-binary people. About 31 

																																																								
27 Sujita Sethi, Transgender Health and Their Rights in India, IJRSS, Vol. 8, Issue 10(1), ISSN: 2249-2496, (Oct. 2018) 
28 Supra 18 
29 Substance Use and SUDs in LGBTQ Populations, National Institute on Drug Abuse, (May 23, 2020, 7:25 PM), 
https://www.drugabuse.gov/related-topics/substance-use-suds-in-lgbtq-populations#references  
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to 50 percent of them have attempted suicide at least once before their 20th 

birthday and 40 to 50 persons commit suicide in Karnataka state alone.30 

 

It is brazenly visible that life of transgender people is tremendously ruined and 

their minds and bodies undergo harassment to such an extent, that the damages 

caused are simply unrecoverable. It was in a recent disturbing incident that a 

transgender police officer R Nasriya attempted suicide in front of camera by 

drinking rat poison. Her grievance was the constant abuse and torture by three 

senior officials due to her being a transgender.31 Such crimes against the third 

sex occur on a diurnal basis and need urgent stringent checking.  

 

EVOLUTION OF THE LEGAL ENTITLEMENTS OF THIRD 

GENDER  

 

As part of Indian mythology, there has been described an episode wherein Lord 

Ram is just about to set foot in a 14 year long exile. Upon having bid farewell 

to his followers and loved ones, he directs all men and women to disperse as he 

is about to depart. All men and women leave, but a set of people, traditionally 

known as hijras, stood their ground firmly with the contention that were neither 

part of men nor women. Impressed by their devotion and self-regard, Lord Ram 

endowed them with the power to bestow blessings in any auspicious event or 

sacred ceremony.  

 

They were viewed with great admiration and were also treated alike during the 

ancient period. However, their moral and legal liberties were curbed and limited 

to a great extent. Even upon gaining existential recognition they were never 

considered to be an integral part of the society, which till date for many is purely 

composed of “males” and “females”. In no legal document was there any 

column apart from male and female, where they could identify themselves. This 

																																																								
30 H.G. Virupaksha, Daliboyina Muralidhar and Jayashree Ramakrishna, Suicide and Suicidal Behavior among 
Transgender Persons, Indian J Psychol. Med., (Nov-Dec 2016)  
31 Akshaya Nath, Abused by Seniors, Transgender Cop Attempts Suicide in Tamil Nadu, India Today, (May 23, 2020, 
7:44 PM), https://www.indiatoday.in/crime/story/abused-by-seniors-transgender-cop-attempts-suicide-in-tamil-
nadu-1402377-2018-12-04  
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caused hindrance in their way of exercising legal and political rights and without 

those they truly had no prominence in the society.  

 

In recent years, many transgender revolutionaries have emerged and are leading 

struggles against the inequity that occurs against the third sex. In fact, 

transgender in India secured voting rights as early as in the year 1994.  

 

In the significant case of Naz Foundation v. Govt. of NCT of Delhi32, the Delhi 

High Court declared Section 377 of the Indian Penal Code as a provision 

standing against the human rights of gay, lesbian, transgender and other queer 

persons. The Court held it to be a blatant violation of the fundamental rights 

enshrined in our Constitution. As per Section 377, IPC: "Whoever voluntarily 

has carnal intercourse against the order of nature with any man, woman or 

animal, shall be punished with [imprisonment for life], or with imprisonment of 

either description for a term which may extend to ten years, and shall also be 

liable to fine." This judgment was a change maker but it also received 

widespread criticism on the ground that homosexuality is against the principles 

of the traditional Indian society and India does not recognize such sexual 

orientation.  

 

In 2014 the case of National Legal Services Authority v. Union of India33 and 

Others became a landmark authority in identifying transgender and recognizing 

and defining their rights and interests. The case majorly handled the question of 

“gender identity”, which is the core issue. It had two facets: 

 

a. Whether a person who is born as a male with predominantly female 

orientations (or vice versa), has a right to get himself to be recognized as 

a female as per his choice, when such a person after having undergone 

operational procedure changes his or her sex; and 

b. Whether transgender, who are neither males nor females have a right to 

be identified and categorized as a “third gender”. 

																																																								
32 (2009) 160 Delhi Law Times 277 
33 (2014) 5 SCC 438 
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In this judgment the Supreme Court came up with the following major 

decisions:  

 

• Even in the absence of any statutory regime in this country, a person has 

a constitutional right to get the recognition as male or female after 

SRS.  

 

• When talking about accruing identification and rights upon transgender, 

the term “transgender” is strictly limited to hijras and eunuchs and is 

exclusive of lesbian, gay and bisexual individuals.  

 

• Apart from binary gender, hijras and eunuchs may be treated as “third 

gender” for the purpose of safeguarding their rights under part III of the 

Constitution and other legal rights provided by the statutes.  

 

• The Court directed the central and the state governments to treat the 

transgender as socially and educationally backward classes, to provide 

them reservation in cases of admission in educational institutions as well 

as public employment, open and operate separate HIV sero surveillance 

centres as TG people face several sexual issues, to seriously take into 

consideration the mental and physical predicaments faced by TG people, 

frame social welfare schemes for their betterment and take steps to create 

public awareness so that transgender people also feel a part and parcel of 

the society.  

 

• Not providing identity to the TG people robs them of their fundamental 

rights provided under articles 14, 15, 16, 19 and 21 of the Constitution. 

The words “citizens” and “persons” used in these articles are gender 

neutral and thus they are equally applicable on the TG people as well.  

 

• Gender identity is an important aspect of personal identity and is inherent 

to a person. Transgender persons have the right to express their self-
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identified gender by way of speech, mannerism, behavior, presentation 

and clothing, etc. 

 

It must be noticed that before the advent of the NDA government, there was 

no sign of any bill or legal code to be introduced in the country for welfare of 

the third gender. Following strong establishment of the NALSA judgment34, a 

bill named Rights of Transgender Persons Bill was introduced by Tiruchi 

Siva, a DMK leader in the Rajya Sabha in December 2014. But this bill lapsed 

in the Lok Sabha and simultaneously the Government began drafting its own 

bill which was introduced in Lok Sabha in 2016.  

 

The Transgender Persons (Protection of Rights) Bill of 2016 came up with 

the following provisions:  

 

• It defines transgender as someone who is:  

 

a) Neither wholly female nor wholly male; or  

b) A combination of female or male; or  

c) Neither female nor male; and whose sense of gender does not match 

the gender assigned to that person at the time of birth, and includes 

trans-men and trans-women, persons with intersex variations and 

“gender-queer”.  

 

• This definition has been criticized due to lack of explanation of terms like 

trans-men and trans-women. To add on, the Supreme Court held that the 

self determination of one’s gender is a part of fundamental right to 

dignity, freedom and personal autonomy guaranteed under article 21 of 

the Constitution.35 Hence, this definition turned out to be futile as it was 

highly inconsistent with the one established through the NALSA 

judgment36 since there was no option made available to transgender 

																																																								
34 Id. 
35 National Legal Service Authority v. Union of India, (2014) 5 SCC 438 
36 Supra 31 
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persons to identify their gender as male, female or third gender on the 

basis of their choice (gender identification).  

 

• Under the Bill of 2014, there was no due procedure established for a 

person to acquire his gender identity whereas under the Bill of 2016, a 

person is required to procure a certificate from the District Magistrate to 

be included as a transgender under this bill, which goes against the 

principle of self-identification given to the TG people for securing their 

fundamental and constitutional rights.  

 

• In the Bill of 2014, there was provided 2 percent reservation to 

transgender people in educational and public institutions while in the 

2016 Bill, there is absence of any such provision.  

 

• The bills also differ regarding the grievance redressal system as the 2014 

Bill provided for the establishment of special courts for transgender 

whereas the latter one does not make any such provision. 

 

• The penalty in the 2014 Bill was provided only for hate speech which 

could extend to one-year imprisonment with fine. The 2016 Bill however 

contains penalty in the form of imprisonment varying between 6 months 

and 2 years with fine for compelling a transgender person to beg, denying 

him access to public places or physical, verbal and sexual assault.  

 

• Declaring beggary as an offence under this Bill has been criticized as an 

anomaly since criminal laws on beggary are already in existence. In 

November 2014, approximately 167 transgender people were detained by 

the police within two days in Bangalore under the Karnataka Prohibition 

of Beggary Act, 1975. This detention was conducted arbitrarily and was a 

blatant mass violation of human rights.37  

																																																								
37 Gowthaman Ranganathan, Arbitrary detention of Hijras in Bangalore (Nov. 2014); communities demand justice, 
orinam our voices, (May 23, 2020, 9:05 PM) 
https://orinam.net/hijras-detained-bangalore-nov-2014/  
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The loopholes and criticisms of the Bill of 2016 were met by protests by lawyers, 

activists and politicians alike, and it was forwarded to a Standing Committee. 

The committee tendered its report in 2017, on the basis of whose 

recommendations a fresh version of the Bill, known as The Transgender 

Persons (Protection of Rights) Bill was passed in the Lok Sabha in 2018. 

However this Bill also failed to include the recommendations of the Committee 

and hence was rebuffed by members of the Rajya Sabha.  

 

A landmark judgment in 2018 however sparked a revolution in the country. In 

the judgment of Navtej Singh Johar v. Union of India38 the Court held that 

Section 377 of the Indian Penal Code not only criminalizes acts 

(consensual sexual conduct between adults) which should not constitute 

crime but also stigmatizes and condemns LGBTQ individuals in the 

society. If a single, homogenous morality is carved out for a society, it will 

undoubtedly have the effect of hegemonizing or “othering” the morality of 

minorities. Hence this judgment decriminalized consensual sexual activities 

between adults since the values of the Constitution assure to the LGBTQ 

community the ability to lead a life and freedom from fear and to find fulfillment 

in intimate choices.  

 

In another significant of K.S. Puttaswamy (Retd.) and Anr. v. Union of India 

and Anr.39 the nine judge bench held in clear terms that discrimination against 

an individual on the basis of sexual orientation is deeply offensive to the dignity 

and self-worth of the individual. This was followed by introduction of the 

Transgender Persons (Protection of Rights) Bill in July 2019, with the 

objective of covering the loopholes of the past bills. The definition of 

“transgender” was widened under this Bill.40 Removal of a transgendser from 

household and village was also added as an offence. Establishment of the 

National Council for Transgender Persons (NCT) was also talked about which 

																																																								
38 (2018) 1 SCC 791 
39 (2019) 1 SCC 1 
40 Section 2(k), THE TRANSGENDER PERSONS (PROTECTION OF RIGHTS) BILL, 2019, Bill no. 169 of 2019 
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was supposed to advise the central government, monitor the impact of policies 

and to redress the grievances of TG people.  

 

CURRENT TRANSGENDER LEGISLATION IN INDIA 

 

India finally adopted the Bill of 2019 as the Transgender Persons (Protection 

of Rights) Act, 2019. This Act was introduced mainly to cover the loopholes 

of the Bill of 2018, out of which it has tackled only a few successfully.  

The main provisions of the legislation are as follows:  

 

• Under this Act, begging has not been criminalized as a lot of the transgender 

population follows it as a ritual and for many it is the only means of survival 

in a society where they are considered outcasts.  

• The Act lifts the mandate of undergoing sex reassignment surgery in order to 

be identified as male and female.  

• The Act prohibits the discrimination of transgender persons parallel to the 

ideals of our Constitution and accepts them as they are.  

• The Act has made provisions for punishing the perpetrators of crime against 

transgender, leading to a minimum imprisonment of six months which may 

extend up to two years along with heavy penalty.  

• The Act allows transgender to apply before a district magistrate for a 

transgender person certificate which will help them change their name on 

their birth certificate and updating all other documents as well.  

This Act has also been criticized widely on various grounds, few of which are 

as follows: 

• The punishment for harassment of a transgender is mockingly low as 

compared to same for harassing a cisgender person. Where ethically speaking, 

the value of life is immeasurable; the consideration for damage to a 

transgender life is put so low, that it might as well not exist only. 

• The chapter prohibiting discrimination is plagued with three major concerns:  

 

a) Lack of an enforcing authority  
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b) Lack of remedial measures, be it in terms of compensation or any 

other means, for the survivor  

c) Lack of punitive measures to be taken against the violator41. 

 

• Another major criticism is over the point that transgender must not have to take 

the pains of approaching a District Magistrate in order to get a proof of their 

identity in order to get their documents registered. Like any cisgender individual 

they must have the liberty of doing so with the aid of their birth certificates and 

such like documents.  

 

There are various other criticisms to the existing Act, however finally having a 

proper legislation in India which focuses on the upliftment of the transgender 

community is a great achievement. It has also been held in the NALSA 

judgment42 that Yogyakarta Principles should be applied as a part of Indian 

Law, Principle 2 of which states that it is the duty of the state to adopt 

appropriate legislative and other measures to prohibit and eliminate 

discrimination in the public and private spheres on the basis of sexual 

orientation and gender identity.43 

 

MEASURES TO BE ADOPTED TO BRING TRANSGENDER LIVES 

AT PAR WITH THE SOCIETY 

 

All over India, transgender have made progress in certain fields of life. For 

example, we got our first transgender MLA, Shanbnam Mausi in the state of 

Madhya Pradesh in 1998 itself. In 2017 K. Prithika Yashini became the first 

transgender sub inspector in Dharmapuri district of Tamil Nadu. Laxmi 

Narayan Tripathi is a beacon of transgender rights activism and in 2008 

																																																								
41 Guest Writer, A Critique of Transgender Persons (Protections and Rights) Bill, 2019, FEMINISM IN INDIA (May 
24, 2020, 12:44 PM) https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-rights-
bill-2019/ 
42 Supra 31 
43 The Yogyakarta Principles, PRINCIPLE ON THE APPLICATION OF INTERNATIONAL HUMAN RIGHTS 
LAW IN RELATION TO SEXUAL ORIENTATION AND GENDER IDENTITY, (March 2007) 
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became the first transgender person to represent Asia Pacific in the United 

Nations. 

 

Despite all of these achievements, heavy amount of labor has to be put in to 

improve their lives at the grass root levels. In order to combat these issues 

following steps need to be implemented: 

 

1. Welfare boards: The first and only state which constituted a Transgender 

Welfare Board was Tamil Nadu in 2008. The Board focused on providing 

transgender specific welfare schemes such as free of cost SRS, educational 

grants, employment and household facilities and to give them access to existing 

government schemes such as Indira Awas Yojana (IAY)44. This Board however 

is dysfunctional today and failed due to lack of funding and several other 

unknown reasons. There is exigent need to cater for these issues and constitute 

welfare boards in the states for welfare of the transgender at rudimentary level 

and also one at the centre for overall supervision and funding of the state 

welfare boards. 

 

2. Non Governmental Organizations: Tharika, a 19 year old transgender 

woman was rescued by a charity organization when she had run away from her 

village at the age of 14 upon not being able to understand her own sexual 

identity and being treated peculiarly by society and family.45 The Family 

Planning Authority of India, operational in about 4,000 service points under 

its agenda of improving sexual and reproductive health, also helps transgender 

persons to undergo free sexual transition surgery and lead normal lives. Thus, 

more such charitable institutions and NGOs must be instituted to help 

struggling transgender people.  

 

																																																								
44 Venkatesana Chakrapani, The Case of TAMIL NADU TRANSGENDER WELFARE BOARD: INSIGHTS FOR 
DEVELOPING PRACTICAL MODELS OF SOCIAL PROTECTION PROGRAMMES FOR TRANSGENDER 
PEOPLE IN INDIA, UNDP India, (2012) 
45 Respect and acceptance for transgender people in India, IPPF, (May 24, 2020, 3:19 PM), 
https://www.ippf.org/stories/respect-and-acceptance-transgender-people-india  
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3. Increase public awareness: The strongest weapon to improve transgender 

lives is adequate public awareness and support. For instance the Ministry of 

Social Justice and Empowerment directed the National Institute of Social 

Defence to train transgender from around 10 states to fight drug abuse.46 

Through more such expeditions, media and movies like “Ek Aasha” and 

“Shabnam Mousi”, campaigns, theatre, nukkad naataks, etc. public awareness 

levels have to be increased.  

 

4. Need for actual implementation of existing statutes: Even though India 

has come up with a legal statute to protect the rights of the transgender persons 

in our country, transgender people still face a lot of discrimination in their actual 

lives. The existing statute must be complied with in a strict manner for the 

betterment of their lives. The sanctions behind heinous hate crimes against 

transgender people must be applied effectively to create deterrence in the minds 

of people with an orthodox mindset.  

 

5. Role of NITI Aayog: The five year plans made by the Planning Commission 

had nil welfare schemes for the transgender minority. But now the NITI Aayog 

can take under its ambit, welfare of this community also through specific 

schemes like providing medical help, free SRS, educational scholarships and to 

help them get out of forced sexual work and prostitution by providing equal 

economic opportunities in every field.  

  

																																																								
46 Ritwika Mitra, National Institute of Social Defence to transgenders on fighting drug abuse, INDIAN EXPRESS, 
(May 24, 2020, 3:33 PM), https://www.newindianexpress.com/nation/2019/september/02/nisd-to-train-
transgenders-on-fighting-drug-abuse-2027757.html  
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CONCLUSION  

 

It is often quoted, “Being a third gender, you are not in the wrong body, you 

are in the wrong society.” This is a scenario which must be reversed. Apart from 

the legalities of the subject, we must also understand that ethically speaking, all 

humans sleep under the same stars and deserve social equality irrespective of 

gender, class, religion, caste, etc. Differences in these factors must not lead to 

social inferiority of a certain people because the crux is that, we all are simply 

human.  

 

In conclusion, it can be said that the world has woken up to the existence and 

rights of transgender but we still have a long way to go in actually securing a 

better standard of living for them, and hopefully so, in the future we will.  

 


