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SUITS BY OR AGAINST GOVERNMENT OR  

PUBLIC OFFICERS IN THEIR OFFICIAL 

CAPACITY UNDER THE CODE OF CIVIL 

PROCEDURE, 1908 
-KIM HEAVEN SHAH1 

 

ABSTRACT 

 

For the benefit and ease of procedure, suits are usually divided into two classes, namely, general 

cases and special cases. Suits by or against the Government or public officers fall under the 

latter. These suits are dealt with in Sections 79, 80, 81 and 82 as well as Order 27 of the 

Code of Civil Procedure, 1908. The aforementioned provisions only deal with procedural rights 

and liabilities which are enforceable against the Government and Public Officials. The 

substantive rights and liabilities to be followed are those as are provided by the Constitution of 

India. Presently, Sections 79 to 82 provide for the general principles or rules whilst Order 27 

prescribes the procedure in which general rules provided under the provisions may be exercised.  
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1. SECTION 79 

 

This section is in accordance with Article 300 of the Constitution, according to 

which the Government of India may sue or be sued by the name of the Union 

of India and the Government of a State may sue or be sued by the name of the 

State.2 It must be noted that section 79 is a bare procedural provision, and 

therefore does not deal with the rights and liabilities enforceable by, or against 

the government. This section gives no cause of action but only declares the 

mode of the procedure when the cause of action arises.3 

 

The crux of the provision states that whenever a case is filed against a 

government or if it is filed by the government, the plaintiff and the defendant 

who will be named in the case is as follows: 

 

• Whenever the case is instituted by or against the central government, 

the Union of India will be represented as the required plaintiff or 

defendant respectively. 

• Whenever the suit is filed by or against the state government, the state 

will be required to act as the plaintiff or the defendant. 

 

When the suit relates to a particular department of a State, the proper course is 

to implead the State through the Secretary of that department.4 A suit or appeal 

against Indian Railways which is owned by Central Government or State 

Government, should be filed against Union of India or the State and it will not 

be necessary to implead a particular officer of the Railway Administration.5  

 

This section makes it clear that Government of India or the Government of a 

State can sue or be sued by a juristic personality.6 The Supreme Court has 

expressly declared that the procedural law vividly specifies the situation in which 

																																																								
2 The State of Kerala v. General Manager, Southern Railways, AIR 1976 SC 2538. 
3 Jehangir v. Secretary of State, (1903) ILR 27 Bom 189. 
4 State of Punjab v. Tripti Rani, AIR 1990 P&H 252. 
5 State of Kerala v. General Manager, AIR 1976 SC 2538. 
6 State of Punjab v. O. G. B. Syndicate, AIR 1964 SC 669. 
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the Government is required to be made a party to the suit and established 

precedents state that if the Government is not made a party, the litigation in the 

respective cases cannot be pursued. The Apex Court has observed that the 

requirement contained within Section 79 of the Code Of Civil Procedure, 1908 

are not merely a procedural formality, but are essentially a matter of substance 

and significance, whereby the special provisions relating to how the Central 

Government or the State Government may sue or be sued has been indicated.7  

 

2. SECTION 80 

 

1. Nature and Object: 

 

The object of the notice under Section 80 of the Code of Civil Procedure, 1908 

is to give to the Government or the public servant concerned an opportunity to 

reconsider its or his legal position and if that course is justified to make amends 

or settle the claim out of court8 so that the parties may be saved from 

unnecessary litigation9 or at least have the courtesy to tell the potential outsider 

why the claim is being resisted.10  

 

The legislative intention behind this section is that the citizen’s money and time 

should not be wasted on unnecessary litigation, and that the Government and 

the public officers should be given a reasonable opportunity to examine the 

claim made against them lest they should be drawn into avoidable litigations. 

The purpose of the law is the advancement of justice. The primary point for 

consideration is whether the notice gives sufficient information as to the nature 

of the claim such as would enable the recipient to avoid litigation. So long as 

the notice substantially informs the defendant of the nature of the suit and the 

grounds of complaint, the legal requirement would stand satisfied.11 

2. Scope: 

																																																								
7 Chief Conservator of Forests, Government of A.P. Vs. Collector, AIR 2003 SC 1805. 
8 Beohar Rajendra Sinha v. State of M. P., AIR 1960 SC 1256; State of Madras v. C.P. Agencies, AIR 1960 SC 1309; 
Amar Nath v. Union of India, AIR 1963 SC 424. 
9 New India Assurance Co. v. D. D. Authority, AIR 1991 Del 298.  
10 State of Punjab v. Geeta Iron & Brass Works Ltd., AIR 1978 SC 1608. 
11Union of India v. Jiwan Ram, AIR 1958 SC 905 ; Pratap Narain Sinha v. State of Bihar, AIR 1984 Pat 212. 
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Section 80 of the Code of Civil Procedure, 1908 is but a part of the Procedure 

Code passed to provide the regulation and machinery, by means of which the 

Courts may do justice between the parties. It is therefore merely a part of the 

adjective law and deals with procedure alone and must be interpreted in a 

manner so as to subserve and advance the cause of justice rather than to defeat 

it.12  

 

There are two parts of the section. One in regard to the institution of the suit 

against the Government and the other against a public officer. The inhibition 

contained in the Section as to the institution of suit against the Government is 

unqualified. No suit can be instituted against the Government or, as a matter of 

that, against the State or the Union until the expiration of two months next after 

notice in writing has been given to the proper authority. 

 

It matters little whether the suit relates to the past action of the Government or 

is in relation to the threatened action or injury and the suit is in the nature of a 

bill quia timet. But if the suit is to be filed against a public Officer, notice is 

mandatory only when it is in respect of any act purporting to be done by such 

public officer in his official capacity. If the act is not one purporting to be done 

by the officer in his official capacity, no notice is necessary.13 Hence before 

Section 80 can be relied on in any suit against a public officer, it must be shown 

that it is a suit in respect of an 'act' purporting to be done by him in his official 

capacity.  

 

In view of the provisions of the General Clauses Act, the expression 'act' also 

includes illegal omissions. Therefore if the suit does not relate to any 'act' or 

'illegal omission' purporting to be done by a public officer in his official capacity, 

the section will not have any application.14 

3. Contents of Notice:  

																																																								
12 Ghanshyam Dass v. Dominion of India, AIR 1984 SC 1004. 
13 State of Bihar v. Jiwan Das Arya, AIR 1971 Pat 141. 
14 Amalgamated Electricity Co v. Municipal Committee, Ajmer, AIR 1969 SC 227. 
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Notice under Section 80 is required to contain the following aspects: Name, 

Description, Residence of the plaintiff, the Cause of Action and the Relief 

claimed. The notice is not a pleading and need not be a verbatim copy of the 

plaint, but having regard to the object for which Section 80 is enacted, it must 

contain such details of facts which will be sufficient to inform the parties 

regarding the nature and basis of the claim and the relief sought.15  

 

If the notice is not in full compliance with the requirement of Section 80, it 

becomes invalid. The position then would be as if no notice under the Section 

had at all been issued and consequently, the suit is bound to fail. But it is also 

to be kept in mind that every venial error or defect cannot be permitted to be 

treated as a peg to hang a defence to defeat a just claim. In each case in 

considering whether the imperative provisions of the statute are complied with, 

the Court must face the following questions: 

 

(1)  whether the name, description and residence of the Plaintiff are given so 

as to enable the authorities to identify the person serving the notice; 

 

(2)  whether the cause of action and the relief which the Plaintiff claims are 

set out with sufficient particularity; 

 

(3)  whether the notice in writing has been delivered to or left at the office of 

the appropriate authority mentioned in the section; and 

 

(4)  whether the suit is instituted after the expiration of two months next after 

notice has been served, and the plaint contains a statement that such a 

notice has been so delivered or left.16 

 

4. Waiver of Notice: 

																																																								
15 Union of India v. Sankar Store, AIR 1974 Ori 85. 
16 State of Andhra Pradesh v. Gundugola Venkata Suryanayanan Garu, AIR 1965 SC 11; Beohar Rajendra Sinha v. 
State of Madhya Pradesh, AIR 1969 SC 1256; Hamara Radio and General Industries Ltd. Co., Delhi v. State of 
Rajasthan AIR 1964 Raj 205. 
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A notice under Section 80 can be waived17, and it and be waived by the party 

for whose benefit it is intended.18 A waiver is an intentional relinquishment of a 

known right. It may be express or implicit.19 But there are two limitations: 

(i) by waiver a party cannot confer jurisdiction upon a Court which does not 

possess it and (ii) a notice cannot be waived in suits involving public interest.20  

 

5. Two Month Period: 

 

Filing of a suit before the expiration of two months next after the notice has 

been delivered is prohibited. There does not seem to be any power or 

jurisdiction in the Court to entertain such a suit21 Thus, it is well-settled that a 

suit against the Government instituted during the currency of notice under 

Section 80 is not maintainable and must be dismissed in limine.22 

 

3. ORDER XXVII 

 

Order 27 Rule 2 provides that Person authorized to act for the Govt. in respect 

of any judicial proceeding shall be deemed to be recognized agent by whom 

appearance, acts and applications under this code may be made or done on 

behalf of Government. 

 

Order 27 Rule 5 provides that court will allow a reasonably time to government 

to answer the plaint so as to make necessary communication between 

government and government pleader. The time shall not be exceeded more than 

2 months.  

																																																								
17 Union of India v. Jyotirmoyee Sharma, AIR 1967 Cal 461. 
18 Paleti Sivaramkrishnaiah v. Executive Engineer, AIR 1978 AP 389. 
19 Ebrahimbhai v. State of Maharashtra, AIR 1975 Bom 13; State v. Girdhari Lal, AIR 1969 Raj 126; P. Sivaram-
Krishnaiah v. Executive Engineer, AIR 1978 AP 389; Shauqat Ali v. Supdtt. of Police, AIR 1972 Assam 29. 
20 Sholapur Municipality v. U. S. Bhagwat, AIR 1974 Bom 174. 
21 Ebrahimbhai v. State of Maharashtra, AIR 1975 Bom 13. 
22 Bihar v. Kamakshya Narain Singh, AIR 1950 Pat 360. 
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Order 27 Rule 5A provides that in suit against a public officer in respect of any 

act alleged to have been done by him in his official capacity, the government 

shall be joined as a party to a suit.  

 

SUGGESTIONS AND COMMENTS 

 

• Firstly, the Code does not prescribe any format for the notice, which creates 

ambiguity. Merely providing a list of required contents of the notice is not 

sufficient. A set format will make the process smoother and abrogate the 

ambiguity shrouding the requirements of the contents.   

• Secondly, the 2 month statutory period between the service of notice and 

the production of the plaint is far too long, and if not removed, may harasses 

the due course of justice, and justice delayed, is justice denied. 

• Lastly, there is rampant widespread abuse and misuse of the concerned 

section by the government and public officials in order to dispose of the 

litigation on the grounds of technicality.  

 

CONCLUSION 

 

Hence, we understand that whilst all three provisions discussed above are 

procedural in the nature, they hold substantive significance and must be strictly 

adhered to. These provisions aid in holding the Government and Public 

Officials accountable towards the duty they ought to perform towards our 

country as provided in the Constitution. They also allow for amicable settlement 

of disputes, so as to avoid expenditure of large amounts of tax payers money 

towards unnecessary litigation between the Government and the citizens. 

 

It also empowers all juristic persons to file suits against the Government or 

Public Officials and vice-versa. If the rules laid down in the provisions are 

strictly adhered to, the process of filing suits against or by the Government or 

Public Officials will be a much smoother, efficient and speedy process. 

 


