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SUMMARY JUDGMENT: ORDER XIII-A OF THE 

CODE OF CIVIL PROCEDURE 
-ADV. SHIVAM GOEL1 

 

PREFACE 

 

1. Section 9 of the Code of Civil Procedure, 1908 (hereinafter referred to as 

the CPC) makes it clear that courts, subject to the other provisions of the 

CPC, shall have jurisdiction to try all suits of civil nature except those whose 

cognizance is either expressly or impliedly barred. 

 

2. Section 26 of the CPC deals with the institution of suits and Sub-section (1) 

thereof stipulates that every suit has to be instituted by presentation of plaint 

or in such other manner as may be prescribed. Notably, Sub-section (2) 

thereof states that in every plaint, facts are to be proved by affidavit. That 

in case of commercial dispute of a specified value, the affidavit has to be in 

the form and manner as prescribed under Order VI, Rule 15-A of the CPC. 

 

3. Section 27 of the CPC deals with the issuance of summons to defendants, 

and it stipulates that where a suit has been duly instituted, a summons may 

be issued to the defendant to appear and answer the claim, and the summon 

may be served to the defendant in the manner prescribed in the CPC. 

 

4. Order V, Rule 1 (1) of the CPC provides that when a suit has been duly 

instituted, a summon may be issued to the defendant to appear and answer 

the claim by filing a written statement in his defence. 

 

5. Section 33 of the CPC stipulates that the court, after the case has been heard, 

shall pronounce judgment, and on such judgment a decree shall follow.  

 

																																																								
1 Practicing Advocate. 
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6. That upon examining the provisions of Section 27 and Order V, Rule 1 (1) 

of the CPC, it is evident that when a suit is regarded as having been duly 

instituted, a summon may be issued to the defendant. The expression “duly 

instituted” has to be seen in the context of the provisions of Orders VI and 

VII of the CPC. 

 

WHETHER THE COURT HAS DISCRETION TO ISSUE OR NOT 

TO ISSUE SUMMONS GIVEN THAT THE SUIT HAS BEEN DULY 

INSTITUTED? 

 

1. The use of expression “a summons may be issued to the defendant” in Order V, 

Rule 1 (1) of the CPC does not give discretion to the court and does not 

make it optional for it to issue or not to issue summons in a case, if the suit 

has been “duly instituted”. 

 

2. The first proviso to Sub-rule (1) of Rule 1 of Order V of the CPC elucidates 

the situation where summons need not be issued, and it provides that no 

summon are to be issued when the defendant appears at the presentation of 

the plaint and admits the claim of the plaintiff. 

 

3. Thus, when a suit has been duly instituted and is not hit by either Order VII, 

Rule 10 of the CPC or Order VII, Rule 11 of the CPC, summons have to 

be issued to the defendant. 

 

4. The rule of audi alteram partem is embedded in Order V, Rule 1 (1) read with 

Section 27 of the CPC. 

 

What is the distinction between: “Return of a Plaint”, “Rejection of a 

Plaint” and “Dismissal of a Suit”? 

 

1. A dismissal of a suit necessarily results in a subsequent suit being barred by 

the principles of res judicata, whereas this is not the case when there is return 

of a plaint or rejection of a plaint. 
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2. Return of Plaint and Rejection of Plaint is never on merits of a case but is on the 

grounds specified in Order VII, Rule 10 and Order VII, Rule 11 of the CPC, 

respectively. 

 

WHEN PROVISIONS OF ORDER XIII-A OF THE CPC BE 

INVOKED FOR RENDERING A SUMMARY JUDGMENT? 

 

In the matter of: Bright Enterprises (P) Ltd. & Anr V/s MJ Bizcraft LLP & 

Anr, RFA (OS) (COMM) No. 8/ 2016, High Court of Delhi (Date of Decision: 

04.01.2017), it was held that: 

 

1. Order XIII-A, Rule 3 of the CPC empowers a commercial court to give a 

summary judgment against the plaintiff or defendant on a claim if it 

considers that: 

 

(a) The plaintiff has no real prospect of succeeding on the claim or the 

defendant has no real prospect of successfully defending the claim, as 

the case may be; and, 

(b) There is no other compelling reason why the claim should not be 

disposed of before recording of oral evidence. 

 

2. That power under Order XIII-A, Rule 3 of the CPC can be exercised by the 

commercial court upon an application filed by either party to the lis at any 

date after summons in the matter have been issued and served upon the 

defendant but not after the commercial court has framed issues in the suit. 

 

3. That Order XIII-A, Rule 2 of the CPC makes a clear stipulation with regard 

to the stage for application for summary judgment. The window for 

summary judgment is after the service of summons on the defendant and 

prior to the court framing issues in the suit. 
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4. The provisions relating to “summary judgment” which enables courts to decide 

claims pertaining to commercial disputes without recording oral evidence 

are exceptional in nature and out of the ordinary course which a normal suit 

has to follow. 

 

5. That, as already stated, a specific period of time has been provided during 

which an application for summary judgment can be made, and that period 

begins upon the service of summons on the defendant and ends upon the 

court framing issues in the suit. 

 

6. It is incorrect to state that commercial court has suo moto powers to deliver 

summary judgment without there being any application filed by either party 

to the lis under Order XIII-A of the CPC. 

 

CONTENTS OF APPLICATION FILED UNDER ORDER XIII-A OF 

THE CPC 

 

1. A summary judgment under Order XIII-A of the CPC is not permissible 

without there being an appropriate application for summary judgment being 

filed. The contents of the application for summary judgment are stipulated 

in Rule 4 of Order XIII-A of the CPC. 

 

2. The application filed under Order XIII-A of the CPC to render summary 

judgment is required to precisely disclose all material facts and identify the 

point of law, if any. 

 

3. If the applicant seeks to rely on any documentary evidence, the applicant 

must include such documentary evidence in its application and identify the 

relevant content of such documentary evidence on which he relies. 

 

4. The application preferred under Order XIII-A of the CPC must state the 

reason why there are no real prospects of succeeding or defending the claim, 

as the case may be. 
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REPLY TO APPLICATION FILED UNDER ORDER XIII-A OF THE 

CPC 

 

1. Sub-rule (2) of Rule 4 of Order XIII-A of the CPC requires that where a 

hearing for summary judgment is fixed, the opposite side, that is, the 

respondent must be given at least 30-days’ notice of the date fixed for the hearing 

and the claim that is proposed to be decided by the court at such hearing. 

 

2. Sub-rule (3) of Rule 4 of Order XIII-A of the CPC makes provision which 

enables the opposite side, that is, the respondent to file a reply within the 

stipulated time addressing the matters set forth in clauses (a) to (f) of the 

said Sub-rule. That the reply of the respondent, in particular, ought to 

precisely disclose all the material facts and the point of law, if any, and the reasons 

why the relief sought by the applicant for summary judgment should not be granted. 

 

3. Just as in the case of the applicant, the respondent is also given the 

opportunity to rely upon documentary evidence in its reply which must be 

included in the reply, with the relevant content identified. 

 

4. That respondent’s reply is also required to give reason as to why there are 

real prospects of succeeding on the claim or defending the claim, as the case 

may be. 

 

5. That respondent’s reply must concisely state: 

 

(i) The issues that should be framed for trial; 

(ii) What further evidence would be brought on record at trial that could 

not be brought on record at the stage of summary judgment; 

(iii) Why in the light of the evidence or material on record, if any, the court 

should not proceed to pass summary judgment. 
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PROCEEDINGS BEFORE THE COMMERCIAL COURT ARE 

ADVERSARIAL IN NATURE: 

 

1. From the provisions laid out in Order XIII-A of the CPC, it is evident that 

the proceedings before the commercial court are adversarial in nature and 

not inquisitorial. 

 

2. That summary judgment under Order XIII-A of the CPC cannot be 

rendered in absence of an adversary and merely upon the inquisition by the 

court. The court is never an adversary in a dispute between parties. 

 

CHAPTER X-A OF THE DELHI HIGH COURT (ORIGINAL SIDE) 

RULES, 2018 

 

In the matter of: Jindal Saw Limited V/s Aperam Stainless Services and 

Solutions Precision Sas & Ors, 2019 SCC Online Del 9163, it was observed 

that: 

1. The Delhi High Court (Original Side) Rules, 2018, in Chapter X-A thereof, 

provides for “summary judgment” and further, does not provide for any 

application to be moved therefor. 

 

2. In the matter of: K.R. Impex V/s Punj Lloyd Ltd, 2019 SCC Online Del 

6667 and Mallcom (India) Limited V/s Rakesh Kumar, (2019) 259 DLT 

1, it was held that an application is not essential to seek relief by way of 

summary judgment and the court, on its own or on the asking of either 

party, is entitled to see/ adjudicate, whether a case for summary judgment 

is made out or not. 

 

3. As per Order XV-A of the CPC, the commercial court has to hold the first 

Case Management Hearing, not later than four weeks from the date of filing of 

affidavit of admission or denial of documents by all parties to the suit. 
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WHETHER A PARTY TO THE SUIT, WHEN FACED WITH AN 

APPLICATION FOR SUMMARY JUDGMENT AGAINST IT, IN 

REPLY THERETO PLEAD MORE THAN WHAT IS ALREADY 

PLEADED IN ITS PLEADINGS IN THE SUIT?  

 

The answer to the aforenoted question is in the negative. The reasons for the 

same are as follows: 

 

1. A suit is to be decided on issues framed and which issues, vide Order XIV, 

Rule 1 (5) of the CPC are to be framed on a reading of the plaint and the 

written statement; 

 

2. Once it is so, the summary judgment in the suit also, has to be on a reading 

of plaint and written statements and materials on record in support thereof; 

 

3. All applications and replies thereto, in the course of the decision of the suit, 

are in aid of such decision and cannot travel beyond the jacket of pleadings; 

 

4. To hold, that the reply to an application for summary judgment can travel 

beyond the pleadings, will defeat the provision for summary judgment; a 

party to the suit, when faced with an application for summary judgment 

pointing out weaknesses in its case, to defeat the application for summary 

judgment, in reply thereto, will take new pleas, depriving the applicant of 

the summary judgment and taking away the advantage/benefit which had 

accrued to it from the pleadings; this is impermissible in law; 

 

5. Even otherwise, once an application in writing for summary judgment is not 

necessary, there can be no discrimination between a party to a suit against 

whom application for summary judgment has been filed and a party to a suit 

against whom summary judgment is sought without application; with the 

party against whom application in writing is filed having opportunity to file 

reply taking new pleas and the other having no such opportunity; 
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6. Rule 4 (3) of Order XIII-A of the CPC, providing for reply to the 

application for summary judgment also does not permit or can be read as 

permitting pleas beyond pleadings; all the facts to be disclosed, reasons to 

be stated, must be in confines of pleadings in the suit. Thus, no plea in the 

reply to application for summary judgment, beyond the pleadings (plaint 

and written statement), is to be seen.  

 

UPSHOT 

 

1. At the stage of admission of a suit, what has to be seen by the court is 

whether the suit has been duly instituted or not. The statements contained 

in the plaint are to be taken by way of demurrer and they can only be 

proved or disproved through evidence based on issues that may be struck. 

The court may feel that the case set up by the plaintiff is weak but that is 

no ground whatsoever for throwing out the suit log, stock and barrel 

without giving the plaintiff an opportunity of proving and establishing its 

case. 

 

2. The courts while endeavoring to deliver speedy justice, must not hand out 

hasty decisions without any concern for justice. 

 

3. Whereas in ordinary suits as per the procedure of the CPC when disputed 

questions of fact arise then trial is mandatory but in commercial suits under 

the Commercial Courts Act, 2015, courts need not hold trial even if there 

are disputed questions of fact if a court comes to a conclusion that plaintiff 

lacks real prospect in succeeding in the suit. Commercial suits therefore 

can be dismissed by adopting the summary procedure and this summary 

procedure is the subject matter of Order XIII-A of the CPC as applicable 

because of the Commercial Courts Act, 2015. 

 

4. Order XIII-A, Rule 3 (a) of the CPC provides that a commercial court can 

give a summary judgment against a plaintiff when the plaintiff has no real 

prospect of succeeding in the suit claim. This is also so stated in Rule 6 (1) 
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(a) of Order XIII-A of the CPC as applicable because of the Commercial 

Courts Act, 2015. (Godfrey Phillips India Ltd. V/s P.T.I. (P) Ltd. & Ors, 

2017 SCC Online Del 12509). 

 

5. That commercial courts do not have suo moto powers to deliver summary 

judgments without there being any application filed by either party to the 

lis under Order XIII-A of the CPC as applicable because of the 

Commercial Courts Act, 2015.   

 


