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ABSTRACT 

 

Arbitration is a creature of a contract between the parties. Further, the arbitral realm 

is one of consent, whereby two or more parties mutually consent to entrust one or 

more private persons to resolve their present or future disputes outside state judicial 

systems. In this context of mutual consent between signatory parties to an agreement 

to refer disputes between them for arbitration, the group of companies doctrine 

emerges as an anomaly whereby parties which are non-signatories to an arbitration 

agreement, can also be enjoined to arbitration.  

 

The group of companies doctrine differs from ‘traditional’ remedies such as piercing 

the corporate veil, which are adopted to extend the scope of an arbitration agreement, 

and the jurisdiction of an arbitral tribunal thereunder, to non-signatory third parties. 

It has its genesis in factors such as intention of the non-signatory parties to be bound 

by arbitration agreements or the contracts underlying them, the factors which 

evidence such intention and evolves from the need to enjoin those group companies 

which are necessary for the purposes of dispute resolution, especially in context of 

layered transactions in a constantly evolving, cross border, commercial world. 

 

However, while the group of companies doctrine finds recognition in the Indian 

jurisdiction, it has not been received well in other jurisdictions which refuse to endorse 

its existence or application. This article examines the concept of group of companies 

doctrine, the positions adopted in this regard by the Supreme Court of India in some 

of its recent judgments and the contrasting approach adopted in other jurisdictions. 

  

																																																								
1 MCL, University of Cambridge. 
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INTRODUCTION 

 

Arbitration is a creature of a contract between the parties2. Further, the arbitral realm 

is one of consent, whereby two or more parties mutually consent to entrust one or 

more private persons to resolve their present or future disputes outside state judicial 

systems.3 Section 7 of the Indian Arbitration and Conciliation Act, 1996 (“Act”) 

defines an arbitration agreement to be an agreement between parties to submit to 

arbitration all or certain disputes which have arisen, or which may arise between them 

in respect of a defined legal relationship, whether contractual or not. As per Section 2 

of the Act, a “party” means a party to the arbitration agreement.  

 

In the context of mutual consent between signatory parties to an agreement to refer 

disputes between them for arbitration, the group of companies doctrine emerges as 

an anomaly whereby parties which are non-signatories to an arbitration agreement, 

can also be enjoined to arbitration. The group of companies doctrine differs from 

‘traditional’ remedies such as piercing the corporate veil, which are adopted to extend 

the scope of arbitration agreement, and the jurisdiction of an arbitral tribunal 

thereunder, to non-signatory third parties. This article examines the concept of group 

of companies doctrine and the positions adopted in this regard by the Supreme Court 

of India in some of its recent judgments.  

 

The Doctrine & Its Emergence 

 

The group of companies doctrine provides for a group company either availing itself 

of, or being bound by, an arbitration agreement to which it is a non-signatory, but 

which has been executed by one or more other companies belonging to the same 

group.4    

 

 

																																																								
2 Stewart McClendon & R.E. Goodwin, International Commercial Arbitration in New York 3 (1986) 
3 Alexandre Meyniel, That Which Must Not Be Named: Rationalizing the Denial of U.S. Courts With Respect to the 
Group of Companies Doctrine, ARB. BRIEF Vol. 3 No. 1 (2013) 
4 Gizem Halis Kasap, Etching the Borders of Arbitration Agreement: The Group of Companies Doctrine in 
International Commercial Arbitration under the U.S. and Turkish Law,  University of Bologna Law Review Vol.2 
No.1 (2017) 
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The doctrine arose from the interim award of the International Chamber of 

Commerce (“ICC”) in the seminal case of Dow Chemical France & Others vs. Isover 

Saint Gobain5 (“Dow Chemicals”). In Dow Chemicals, the company, Dow Chemical 

(Venezuela) entered into a contract with Boussois-Isolation, whose rights and 

obligations were subsequently assigned to Isover Saint Gobain. Thereafter, Dow 

Chemical (Venezuela) itself subsequently assigned the said distribution agreement to 

Dow Chemical A.G., a subsidiary of Dow Chemical Company. Subsequently, a second 

distribution agreement was executed by Dow Chemical Europe (a subsidiary of Dow 

Chemical A.G.) with three other companies whose rights and obligations were 

subsequently assigned to Isover Saint Gobain, with distribution of products being 

undertaken by Dow Chemical France. Both the foregoing distribution agreements 

contained an ICC arbitration clause. When disputes arose, arbitration proceeding were 

commenced against Isover-Saint-Gobain by not only by Dow Chemical A.G and Dow 

Chemical Europe, but also by their parent company Dow Chemical Co. and Dow 

Chemical France. One of the objections raised by Isover Saint Gobain was the 

invoking of arbitral proceedings by non-signatory parties to the said distribution 

agreements.  

 

In its interim award in the Dow Chemicals case, the ICC held that notwithstanding 

the distinct judicial identity of each company, a group of companies together 

constitutes one and the same entity for the purposes of jurisdiction of the arbitral 

tribunal and adjoining the group companies to arbitration agreements to which they 

were not signatory. Further, it was held that the arbitration clause, if expressly accepted 

by certain companies of the group, binds the other group companies by virtue of their 

role (if any) in the conclusion, performance or termination of the contracts containing 

the said arbitration clause. Another key aspect to adjoin the non-signatory group 

companies to arbitration, was the mutual intention of all parties to the proceedings, 

whereby it appeared that these parties were either parties to the contracts or concerned 

by the contracts and the disputes arising under them. 

 

																																																								
5 ICC Case No. 4131, Interim Award of 23 September, 1982 
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The approach in Dow Chemicals was novel in establishing the group of companies 

doctrine, whereby the tribunal expanded the scope of an arbitration clause and their 

jurisdiction, to the parent, sister and subsidiary companies on the basis of three 

factors, namely the economic reality of the group, the mutual consent of the parties 

and their participation in the negotiation, performance, or termination of the 

contract.6 The ICC award was affirmed by the Paris Court of Appeals in 19837 which 

held that the arbitrators were justified in their award basis their consideration of 

mutual intention of parties to bind the non-signatory group companies to the 

arbitration as well.  

 

Distinguishing Piercing the Corporate Veil and the Group of Companies 

Doctrine 

 

The main difference between the two concepts of piercing the corporate veil and the 

group of companies doctrine is the necessary presence of intent of the non-signatory 

parties to be bound by an arbitration agreement, which is evidenced by such parties’ 

participation in the negotiation, performance, or termination of the underlying 

contract. It does not mean that all non-signatory companies belonging to the same 

group can be bound to and by an arbitration agreement but only includes and binds 

those group companies which fulfil the necessary requisite of intent.  

 

Further, the doctrine does not ignore the distinct legal personalities of each company 

but rather promulgates that while maintaining their separate personalities, all group 

companies collectively form a part of a single unit. Conversely, the piercing of veil 

doctrine is non-consensual in nature, does not require the presence of intent and 

ignores the distinct legal personality of the companies belonging to the same group.8  

 

 

 

																																																								
6 id. 
7 98 Revue de l'arbitrage (1984) 
8 Juan Marcos Otazu, The Law Applicable to Veil Piercing in International Arbitration, McGill Journal of Dispute 
Resolution, Journal of International Arbitration, Vol. 5, No. 2 (2018) 
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Key Judgments of the Supreme Court  

 

The group of companies doctrine has been recognised and applied by Indian courts 

in the recent past. In Chloro Controls India Private Limited vs Severn Trent Water 

Purification Inc. and Ors.9 (“Chloro Controls”), the Supreme Court of India held 

that ordinarily, arbitral proceedings are conducted between persons who have been 

parties to the arbitration agreement as well as the substantive contract underlying it 

from the outset. However, the Supreme Court held that there can be circumstances 

whereby a party can claim or be made a party to arbitration proceedings, provided a 

heavy onus lies on such party to evidence that, in fact and in law, it is claiming 'through' 

or 'under' the signatory party as contemplated under Section 45 of the Act. Further, 

the Supreme Court held that for binding non-signatory party, their consent evidenced 

by intention to be bound, must be proven and only in exceptional circumstances, can 

group companies be bound without their consent. Such circumstances will be 

examined by the Court by examining these exceptions from the touchstone of direct 

relationship to the party signatory to the arbitration agreement, direct commonality of 

the subject matter and the agreement between the parties being a composite 

transaction. 

 

This approach was followed by the Supreme Court in Cheran Properties Limited vs. 

Kasturi and Sons Limited and Ors.10 (“Cheran Properties”), whereby the Court held 

that in circumstances involving a group of companies and multiple layers of 

transactions within the same group, there may be an intent to bind both signatory and 

non-signatory entities within the same group of companies. By application of the 

group of companies doctrine, the Court held that the aim of the doctrine is to fulfil 

the mutually held intent between parties and to unravel the true essence of business 

arrangement from a layered structure of commercial transactions. In this, the Court 

reiterated that factors such as the relationship between signatory and non-signatory 

parties, the commonality of subject-matter and the composite nature of the 

transaction are to be taken in consideration. 

 

																																																								
91 SCC 641 (2013) 
10 16 SCC 413 (2018) 
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In continuation of its foregoing approach, the year 2019 was witness to two judgments 

by Supreme Court of India whereby the Supreme Court in Reckitt Benckiser vs. 

Reynders Label Printing11 (“Reynders Label”) and Mahanagar Telecom Nigam Ltd. 

vs. Canara Bank12 (“MTNL”), reinforced the parameters of application of the group 

of companies doctrine in Indian arbitration context.  

 

In Reynders Label, the issue before the Supreme Court involved was whether 

Reynders Etiketten N.V, a company established under the laws of Belgium, be 

enjoined to proposed arbitration proceedings, even though it was not a signatory to 

the arbitration agreement between Reckitt Benckiser (appellant) and Reynders Label 

Printing India Private Limited (respondent) but only belonged to same group of 

companies as the respondent company, namely the Reynders Label Printing Group. 

Following its judgments in Chloro Controls and Cheran Properties, the Supreme 

Court considered, by examination of correspondence, whether Reynders Etiketten 

N.V had displayed an intention to consent to the said arbitration agreement or had 

been involved in the negotiation or execution of the said agreement. The Supreme 

Court, while disposing the appeal, held that Reynders Etiketten N.V was neither the 

signatory to the arbitration agreement nor did have any causal connection with the 

process of negotiations preceding the agreement or the execution thereof, whatsoever. 

As such, the Court held that in absence of the foregoing circumstances, Reynders 

Etiketten N.V, being a non-signatory to the arbitration agreement, cannot be bound 

to the arbitral proceedings.  

 

In the MTNL, Mahanagar Telecom Nigar Limited had placed bonds, in the form of 

fixed deposit, with Can Bank Financial Services Ltd. ("Canfina") under a 

memorandum of understanding. Subsequently, the said bonds were purchased from 

Canfina by its parent company, Canara Bank. In the arbitral proceedings proposed, 

the primary objection raised by Mahanagar Telecom Nigar Limited and Canara Bank, 

was that Canfina was not a signatory to the arbitration agreement and as such, cannot 

be impleaded in the arbitration proceedings.  

 

																																																								
11 7 SCC 62 (2019) 
12 Mahanagar Telecom Nigam Ltd. vs. Canara Bank, 995 SCC OnLine (2019) 
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The Supreme Court in MTNL, while upholding the group of companies doctrine, laid 

down and reinforced the circumstances in which the group of companies doctrine can 

be invoked to bind a non-signatory party to arbitration proceedings, namely: (a) if 

there is a direct relationship between the signatory party and the group company; (b) 

direct commonality of the subject matter; (c) the composite nature of the transaction 

between the parties, such as an inter-linked transaction or where the performance of 

the agreement may not be feasible without the aid, execution, and performance of the 

supplementary or the ancillary agreement executed with the non-signatory party; and 

(d) where there is a tight group structure with strong organizational and financial links, 

so as to constitute a single economic unit, or a single economic reality. In such a 

situation, signatory and non-signatory parties can be bound together under an 

arbitration agreement. With these parameters reinforced, the Supreme Court held that 

since Canfina was a wholly owned subsidiary of Mahanagar Telecom Nigar Limited, 

and was the original subscriber to the bonds, Canfina was undoubtedly a proper and 

necessary party to the arbitration proceedings.  

 

Applicability in Other Jurisdictions 

 

The group of companies doctrine has not been in favour with judicial authorities in 

certain jurisdictions. For example, the English Court was unequivocal in its 

disapproval of the doctrine in Peterson Farms Inc. v. C & M Farming Ltd.13, whereby 

it stated that arbitral tribunal’s application of the doctrine and its approach thereof, 

was seriously flawed and that determining parties to an arbitration agreement was a 

matter of substantive law and not procedural law. Thereby, it held that where an 

arbitration agreement or the contract underlying it, is subject to English law, the ICC 

does not have any jurisdiction for application of the group of companies doctrine.  

 

Similarly, the Swiss Courts have not expressly endorsed the application of the group 

of companies doctrine in various judgements14. The Courts of United States have also 

been hesitant to adopt the group of companies doctrine. For example, the Second 

																																																								
13 Peterson Farms Inc. vs. C & M Farming Ltd., 1 LLR 603 (2004) 
14 X Ltd. vs. Y & Z SpA, Case 4A_128/2008/ech (Tribunal Fédéral: 2008) 
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Circuit in Sarhank Group vs. Oracle Corp 15, on appeal, vacated the arbitral award 

passed on the essentially the group of companies doctrine, by holding that determining 

whether a non-signatory party can be bound by an arbitration agreement can only be 

on the basis of American contract law or the law of agency, and that the enforcement 

of the arbitral award passed would be in contravention of public policy.  

 
 

  

																																																								
15 Sarhank Group vs. Oracle Corp., 404 F.3d 2d (Cir.:2005) 
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CONCLUSION 

 

The recent judgments by Supreme Court in MTNL and Reynards Label reaffirm a 

pro-arbitration outlook adopted by the Indian judiciary in context of enjoining group 

companies to arbitration proceedings by adopting the group of companies doctrine.  

 

However, the Supreme Court has also adopted a cautionary and pragmatic outlook by 

clearly delineating the circumstances and the requisites essentially required for a Court 

to enjoin non-signatory group companies to arbitration agreements in complex, 

layered transactions. As such, the recent judgments are significant as they reawaken 

interest in applying the group of companies doctrine in the Indian milieu and 

reaffirming an additional remedy to the diaspora of traditional remedies such as 

piercing the corporate veil and estoppel, in the context of impleading non-signatory 

but necessary parties in arbitration proceedings. 

 


