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ABSTRACT 

 

Pandemic occur when epidemic spreads between the countries. The outbreak of an advanced 

pneumonia tormented the whole world within a small span of days. This outbreak has been 

surviving without any cure, which intensifies its menace. This virus around the globe coerced 

every nation to choose between its stability and its citizens. India even stood at a similar turmoil 

where the fundamentals were alleged to be infringed by the Government due to the 

implementation of lockdown on an emergency basis without invoking the emergency under the 

Constitution of India. It seemed to be a carte blanche executive action that was first put into 

force and then backed by the laws of the land. The masses claimed about the violation of their 

fundamental rights by the Government, when the same had established all these rights as 

irrevocable. Taking into account that the implementation of emergency breaks the federal 

structure of India and that the Government executed lockdown by interpreting various laws 

that had been previously invoked, it provides a ground of its validity. This article tries to 

analyse the reasonableness and extent of lockdown by taking note of the aforementioned 

jurisprudence, with the help of Grund-norm, peremptory norm and the concept of necessitas 

non hebet legum. 
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INTRODUCTION 

 

On 31st December, 20193, World Health Organization was first informed about 

the cases of advanced pneumonia, which by 30th January, 2020, was declared as 

“public health emergency of international concern4”. This pandemic having its 

similarity with the previous outbreak, fell into the similar lines of precautionary 

measures while learning from the past mistakes and decided upon social 

distancing as the cure5. The success over the deadly was determined through the 

means of lockdown around the globe including that in India which led to the 

growing apprehension among the people of every age, sex and profession. 

 

India as a stakeholder seems to be the most at risk for her being the second 

largest populous nation of the world with a patchy health care system and a high 

rate of migration. Apart from her sheer size, places like Dharavi in Mumbai or 

even the concept of extended family in the typical Indian household facilitates 

contact with virus-bearing droplets emitted by breathing, talking, coughing or 

sneezing.  

 

This lockdown is not a legal term but a design to achieve the law of isolation to 

substantiate the concept of social distancing. Unfortunately it not only did the 

same but also substantiated the fear of men regarding their future. Insecurities 

ranged from economical recession on a macro level to global mental health 

depreciation on an individual level. 

 

  

																																																								
3 Situation report 1, Coronavirus disease (Covid-19) situations report, World Health Organization, (May. 20, 2020, 
1:26 AM), https://www.who.int/emergencies/diseases/novel-coronavirus-2019/situation-reports 
4 Situation report 10,  Coronavirus disease (Covid-19) situations report, World Health Organization, (May. 20, 2020, 
1:30 AM), https://www.who.int/emergencies/diseases/novel-coronavirus-2019/situation-reports 
5 Situation report 9,  Coronavirus disease (Covid-19) situations report, World Health Organization, (May. 20, 2020, 
1:32 AM), https://www.who.int/emergencies/diseases/novel-coronavirus-2019/situation-reports 
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HYPOTHESIS 

 

With the criticisms flowing in through every channel, the aftermath is discussed 

more than that of the fundamentals. Every law is scrutinized on the basis of its 

validity at the first hand and then on the grounds of morality. The CoI has been 

crafted in a way to acknowledge the need of the natural laws while providing 

the flexibility to read the laws basing on the interpretation of its true purpose. 

Moreover, it provides with a federal structure where the Legislature makes laws 

within the restraint of the Basic Structure Doctrine while the Judiciary has the 

power to review the laws. 

 

There lies a thin difference between validation and review of the laws by the 

Judiciary. The validation of the law is done at the very moment of its enactment 

by the Legislature through the powers conferred by the Constitution. The verity 

that no law could be enacted in violation of the fundamentals of the 

Constitution; the Judiciary provides for the review of its reasonableness and 

extent. It is the approach to that end where the laws are interpreted within the 

ambit of the Doctrine of Harmonious Construction and to preventing any 

colourable legislation. Thus, the validation of the laws of lockdown are not the 

fundamentals to be invoked but the understanding of its extent, reasonableness 

and implementation are the aspects of concern.6 

 

The involvement and contribution of India at an international level has been 

immense. It endows India with the responsibility of State in relation to the 

concept of collective security. The laws might be constitutional to the forum of 

its own land but may have its differences at the global stature. Though State 

sovereignty is of the highest priority, no nation shall violate the peremptory 

norms of the international law. 

 

  

																																																								
6 Minerva Mills Ltd. & Ors vs Union Of India & Ors, 1. SCR 206 (1980) 
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ANALYSIS: 

 

WHETHER THE IMPLEMENTATION OF LOCKDOWN 

ADHERES TO THE FUNDAMENTALS OF THE COI 

CONSIDERING THE EXISTING LACUNAE OF PANDEMIC LAW? 

 

BACKGROUND 

 

The Constitution of India (Henceforth referred as CoI) took 2 years, 11 months 

and 18 days of efforts to analyse the present need while having a foresight India. 

It is an amalgamation of ideological principles of various nations, molded as per 

the Indian perspective. Thus, is the longest and most detailed Constitution of 

the world for any sovereign State. In addition, the Constitution being neither 

rigid nor flexible in nature and ads the need of judicial activism through 

amendments and judiciary interpretation case of lacunae of law. Thus, 

upholding the living document to its roots as per the procedure established7 and 

even providing for accountability over other government bodies.  

 

It provides for the duties of the governmental institutions, demarcates between 

fundamental, political and social code in a structured hierarchy and substantiates 

the rights and duties of the citizens as well. Thus, it does not provide for the 

powers of the government, rather provides for the limitations to those powers 

provided. Similarly with these attributes, the CoI inculcates the special powers 

of the Government as a remedy during the time of emergency at any hierarchy 

provided as: 

 

1. Article 352 of the CoI provides for National Emergency if the President 

of India is satisfied with the security of whole of India or any part of it 

being threatened by way of war or external aggression or armed rebellion; 

where: 

																																																								
7 The Constitution of India, 1950, Art. 50 
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Ø War amounts to a conflict between two or more State, government or 

paramilitary force with the usuage of violent mechanisms to enforce their 

respective right by exerting force. In other words, the threat against territorial 

integrity or political independence of a State or any other matter being 

inconsistent to the purpose of maintaining peace.8 

Ø External aggression has not been defined in the system but precedents9 

provide it to be unilateral and informal attacks by one State on the other. 

Ø Armed Rebellion has been defined with the help of judicial interpretation that 

states it to be a conflict against the agent of the State I.e. the Government 

which as a cause becomes a threat to the security of India.10 

 

2. Article 356 of CoI provides for State Emergency if the President of India 

receives a report of the failure of the constitutional machinery in any 

particular State I.e. the State is neither able to implement the directions by 

the Union nor maintain the law and order within the State due to political, 

economical or social reasons. 

 

3. Article 360 of CoI provides for Financial Emergency if the President of India 

is satisfied with the financial stability or credit of India being threatened.  

 

PRESENT SCENARIO 

 

India acknowledged the affect of Covid-19 and declared a ‘Nation wide 

lockdown’. This lockdown established the closure of all transports, educational 

institutions, in person market activities and service sectors; exception being all 

the essential units like medical, banking and necessary domestic commodities 

but with the restriction of social distancing and sanitation and the District 

Magistrate as the incident commander. These terms and condition brought 

																																																								
8 United Nations General Assembly Resolution 3314 (XXIX), Definition of Aggression, was adopted by the United 
Nations General Assembly on December 14, 1974 as a non-binding recommendation to the United Nations Security 
Council on the definition it should use for the crime of aggression 
9 Sarbananda Sonowal vs Union Of India & Anr, 5. SCC 13, 38 (2005) 
10 Kedar Nath Singh vs State Of Bihar, 2. SCR 769 (1962) 
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about a roar amidst the legal fraternity as it seemed to be an immediate decision 

first and then backed up by law after implementation. 

 

Epidemic Disease Act, 1897 (Henceforth referred as EDA) 

 

It empowers the Government to restrict the transportation of the vessels and 

allows detention of the people if satisfied of being a plausible victim to the 

disease. This Act is opted as a temporary regulation to prevent the spread of 

outbreak. 

 

Disaster Management Act, 2005 (Henceforth referred as DMA) 

 

It provides with an administrative framework at all hierarchy of governance. It 

inspects into the capacity, resources and preparedness by establishing a Disaster 

Management Authority. 

 

LEGALIZATION OF LOCKDOWN: 

 

An emergency is a natural or man made event that threatens the human life and 

human population at large with the need of speedy addressal11. Covid-19 though 

has been invoked on an emergency basis but the needs of the aforementioned 

article under the CoI are not sufficed. Financial strain might be a future aspect 

of Covid-19; State mechanism failure is evidently not a recourse considering the 

success rate in controlling the Covid-19 spread when compared with other 

nations, the outbreak not having the traits of a crisis and by making the 

lockdown uncompromising with the implementation of Section 144 of the 

Code of Criminal Procedure, 1973 (Henceforth referred to as CrPC) and 

National emergency being amended, the outbreak cannot be read within its 

ambit in the present. 

																																																								
11 Hajer Al-Dahash, Menaya Thayaparan and Udayangani Kulatunga, Understanding the terminologies: Disaster, Crisis 
and Emergency, pp. 2,3 & 5 (May. 20, 2020, 3:36 PM) 
https://www.researchgate.net/publication/320288179_Understanding_the_Terminologies_Disaster_Crisis_and_E
mergency 
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Article 352 included “internal disturbance” as one of the criteria to proclaim 

national emergency but was replaced by the phrase “armed rebellion”12. The 

former had a vague scope that could not be equated to national emergency while 

the latter specifies an event that affected the security of the agent of the State. 

 

The Government being bound to enact the principles of the Constitution13, it is 

its duty to secure a social order for the welfare of the people14. Moreover, the 

division of power between the Centre and State15 provides public health and 

order under the State supervision16 but Entry 29 of the Concurrent List enables 

the Centre to take the necessary steps for the prevention of the spread of disease 

from one State to another and in case any discrepancies arise, Doctrine of 

Repugnancy17 could always be approached. This enables the usage of 

supplementary emergency provisions envisaged in the CoI which provides for 

the Government to protect all the States from external aggression and internal 

disturbance18. Though the term “internal disturbance” was replaced, it still 

found its existence within the ambit of Article 355. This term inculcates the idea 

of a disaster. Thus, the emergency due to Covid-19 was not covered under 

Article 352 of the CoI but could be read under the parasol of Article 355. 

 

The aforementioned power allows the Government to invoke the reasonable 

steps needed for the welfare of its people. The EDA enabled the Government 

to restrict internal and external State transportation to prevent the spread of 

Covid-19 and even allowed the detention of people who could have been the 

possible carrier of the virus. Thus, the Right to movement was curtailed on the 

ground of preventive measure and reasonable restriction. The fact that the term 

‘lockdown’ has not been defined, the implementation stands at a turmoil of 

understanding. This is where the applicability of DMA is recognized which not 

																																																								
12 The Constitution of India, Amend. 44 
13 The Constitution of India, Art. 37 
14 The Constitution of India, Art. 38 
15 The Constitution of India, Art. 246 
16 The Constitution of India, Art. 246, Entry 1 & 6 
17 M. Karunanidhi vs Union Of India, 3. SCR 254 (1979) 
18 The Constitution of India, Art. 355 
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only provides with a definition of disaster19 but also enables the Governments 

of any hierarchy to provide with directions and administrative framework of 

implementation. It even provides the power of accountability for the 

preparedness level per se by establishing Disaster Management Authority20. 

Hence, the EDA and DMA comes into play in legalizing the laws of lockdown. 

 

Whether the coi reads the law of lockdown in adherence to the principle 

of jus cogens? 

 

Jus cogens21 is a fundamental principle of international law, having an over 

riding power on all the other laws. Any suppression even of the slightest nature 

contrary to the same shall be considered a crime against the whole community. 

This principle upholds the human dignity and rights on the highest priority. 

 

PRESENT SCENARIO 

 

The law of lockdown was implemented with the idea of drawing a Lakshman 

Rekha at the door of each citizen and compelling them into a virtual 

imprisonment until further notice. Thus, denying the citizens their fundamental 

freedom which includes the right to live with dignity and having the right to 

livelihood22 that cannot be suspended during any kind of emergency, crisis or 

disaster.23 

 

CONSTITUTIONAL ASPECT 

 

The relation of India with International law dates back to the colonial era when 

India was a separate member of the League of Nations. The post independence 

India even acknowledges its existence which is evident by the following reasons: 

 

																																																								
19 Disaster Management Act, Sec. 2(d) (2005) 
20 Disaster Management Act, Sec. 47 (2005) 
21 Vienna Convention on the law of treaties, Art. 53 (1969) 
22 Olga Tellis & Ors vs Bombay Municipal Corporation & Ors, Supl. 2. SCR 51 (1985) 
23 Additional District Magistrate, Jabalpur vs. S.S. Shukla, 1. SCR 172 (1976) 
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1. The preamble of India provides for social, economical and political 

justice along with equality and liberty of rights that forms the basic 

ideology of every nation and is universal in nature. 

2. The Fundamental Rights and Duties provided under the CoI find its 

roots from the Universal Declaration of Human Rights.24 

3. The Directive Principles of State Policy acknowledges the obligation of 

the State to adhere to the international treaties and conventions25 and to 

maintain bona fide relation with other nations, to respect international 

law and to resolve disputes by peaceful means.26  

 

LAW OF LOCKDOWN IN THE LIGHT OF UNIVERSAL HUMAN 

RIGHTS 

 

The lockdown being demonstrated as justified on the grounds of its 

fundamentals, the generic society saw an uproar over the morality of the same. 

When the precedents of the Indian forum claimed Article 21 to be irrevocable, 

the lockdown left the government in a dilemma of saving lives or the economy 

that in turn will affect the human lives by affecting the standard of living. 

 

The Government in solution decided to implement a nation wide curfew27 

which was a virtual death sentence in disguise for the livelihood of people. It 

was crystal clear with the solution that the most needy will be the most affected 

ones. With all these happenings, the citizens felt deprived of the right to choose 

for their own. 

 

In counter argument to the same, the Government would never dare to 

circumvent its own citizens even for its own political will as the former is 

nothing but just an agent to the State it serves, its own people. The 

implementation of lockdown was an inevitable option and an onerous task of 

balancing. The circumstances were never about the biased decision of the 

																																																								
24 Universal Declaration of Human Rights, Art. 29(1) (1948) 
25 The Constitution of India, Art. 51 
26 Declaration of Havana (1939) 
27 Code of Criminal Procedure, Sec. 144 (1973) 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|10 

Government but about the justification as to the need of a biased action and its 

likelihood of affecting lives.This is rightly when the Doctrine of necessity comes 

into force28. 

 

The jurisprudence behind every administrative act to uphold the human life and 

its worth. Even during these difficult time, the human life holds the utmost 

importance for whatever it is worth. Thus, the Government actions are in the 

interest of the greater and sustainable good and is justified as ‘Necessitas non 

hebet legem’29. 

 

CONCLUSION 

 

Covid-19; the worse outbreak of the century that carries the worst ahead of it. 

This is the extent of fatality that it brought to this world. The Government 

implemented lockdown as a supplementary emergency clause without invoking 

the provision of emergency articles provided under the CoI. National 

emergency is provided as a rarest of rare case30as it affects the Basic Structure 

Doctrine by replacing federal form of government to unitary form of 

government. The prudent decision of the Government in not invoking the 

same, sets an example of co-operative federalism especially at the time when 

political will seems to be on different stands for the Centre and the States.  

 

Discarding the notion of developed or developing States, Covid-19 stood the 

same irrespective of any attributes but the quality of awareness, effective 

implementation and diligence. When human rights were made questionable, the 

nations are fighting for its economy. This is the time when India realized about 

the inter-dependency of economy with human rights with the ideology that no 

recession stands forever and has endowed 20 lakh crore rupees for the welfare 

of its citizens because “Jaan hai toh Jahan hai”. 

																																																								
28 Amar Nath Chowdhury vs Braithwaite And Company Ltd. & Ors, SCC 193 (2002) 
29 Necessity knows no law 
30 S.R. Bommai vs Union of India, 3. SCC 1, 17 (1994) 
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This deadly virus acted more like a mirror to the eyes of the Government. The 

lack of an explicit legislation regarding pandemic is the reason why the 

Government depends upon a pre-constitutional EDA that has never been 

subjected to Constitutionality test. It is the duty of the Government to provide 

its citizens with adequate facilities and health measures31 but not limited to 

disease or infirmity. The term ‘Health’ also inculcates the social, physical and 

mental well being of each and every individual of a nation32. In a situation like 

this, where the resources are inadequate, the possibility of people taking the law 

in their own hand out of desperation cannot be termed ignored.  

 

The Parliament of India exists to make laws of the land within the ambit of the 

CoI and to keep a check over the Executive. In a state of lockdown, the working 

of the parliament is hindered due to the constitutional provision of the 

parliamentary meetings to be held in private33. Though the Speaker of the House 

has the power to change the venue of the meeting34, the option of video 

conferencing becomes a road-block due to its possible wariness and the growing 

cyber crimes in India; which brings the confidentiality of the meeting at stake. 

This being one of the necessity of a constitutional democracy, has been brought 

to the notice of the Government and addressed by Mr. Chaksu Roy35 as “the 

need of parliament to evolve not only as guardian of government functioning 

but to also stay relevant as a Government institution”. 

 

The Government even commenced its preparation for the worst by having a 

uniform regulation like Delhi Epidemic Diseases, COVID-19, Regulations,2020 

and by passing the Public Health (Prevention, control and Management of 

Epidemics, Bio Terrorism and Disasters) Bill, 2017. These laws would not only 

provide independent and comprehensible governance at every structure but also 

allow the Government to implement its laws without a partisan perspective 

while being read in conformity with the fundamentals of the CoI.  

																																																								
31 Paschim Banga Khet Mazdoor Samity of Ors vs. State of West Benagl and Ors, 6. JT 43 (1996) 
32 United Nation Committee on Economic, social and Cultural rights (1985) 
33 The Constitution of India, Lok Sabha, Rule. 267 (1952) 
34 The Constitution of India, Lok Sabha, Rule. 266 (1952) 
35 Head of the legislative and civic engagement at PRS. Policy changes, Centre for Policy Research (May. 25, 2020, 
9:58PM) https://www.cprindia.org/people/chakshu-roy 


