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ABSTRACT 

 

In the contemporaneous situation, in the light of several progressive judgements and extensive 

‘pro choice v. pro life’ debates, the long impending question of constitutionality of section 3 and 

5 of the MTP Act, 1971 acquires the forefront. In a discreet attempt, the authors have 

analysed the said sections in the backdrop of  the basic constitutional principles and 

fundamental rights. PART I predominantly analyses section 3 in the light of Articles 14 and 

21 (I.1.1 and I.1.2 respectively) while the constitutionality of section 3(2)b is particularly 

dealt with in I.2; PART II predominantly analyses section 5 in the light of Article 21 and 

several rulings of Supreme Court in the matter (II.1.1 and II.1.2), I.1.3 delves deep into the 

question of “compelling state interest” involved in imposing the restrictions as stipulated in 

section 3 and 5 of the said Act; PART III essentially glides through the “right to life of child 

v right to reproductive choice” conundrum in the constitutional backdrop by analysing the 

“personhood” of fetus; PART IV is a construct of all the religious opinions which condemn 

abortion and the extent to which these are constitutionally protected.  The objectives of the 

authors by means of this paper are threefold: 

 

a. To analyse these sections in the light of fundamental rights and to establish whether these 

are violative of the fundamental rights of women 

 

b. To highlight key arguments advanced by both segments of people: “pro-life” and “pro-

choice”  

 

c. To delve into the various religious perspectives that condemn abortion and establish the 

relevance of the same to the present dilemma 

																																																								
1 Student, 4th Year, BLS LL.B., Rizvi Law College, Mumbai University. 
2 Student, 4th Year, BLS LL.B., Rizvi Law College, Mumbai University. 
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The authors have tried to sum up by establishing these objectives by offering a conclusive insight 

into the same in the last part of the paper. 
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INTRODUCTION 

 

15.6 million abortions occurred in India in 2015 of which 78% of these were outside health 

facilities. Abortion was legalised 50 years ago, yet 10 women die every year as a result of 

unsafe abortions – making unsafe abortions the third-leading cause of maternal deaths in the 

country.3 

-A study conducted by Lancet Global Health 

 

Due to the heavy problems caused by the outdated MTP Act, the Union health 

ministry has drafted a fresh Medical Termination of Pregnancy (MTP) 

(Amendment) Bill, 2019. It is under consultation. The MTP Act, 1971, the 

objective of which was chiefly to eliminate unsafe pregnancies, to bring about a 

reduction in maternal mortality rate as well as to instil women’s right to privacy 

as right to reproductive choice is essentially covered within the former under 

Article 21 of the Constitution of India, however, the Act, under the current 

circumstances is not only incapable of fulfilling these objectives but is a law full 

of ambiguities because of which there are  growing concerns among women 

rights activists and all the women in general, making it a national concern since 

in the present era where the termination of pregnancy laws in many countries 

do not impose the threshold limits and preconditions as have been done in 

India, thus raising a very pertinent question- can the right to life of an unborn be kept 

on a higher pedestal than the right to free reproductive choice of a woman?  

 

The question of law reform in this regard cannot be answered without 

scrutinising the key issues which plague the present issue, it can be analysed into 

three key components- the reproductive rights of women (under Article 21), the 

right to life of a fetus (under Article 21) and the practice of condemning 

abortion (under Article 25), the interplay of these three rights have made this 

issue a complex one. Section 3 and 5 of the Act are the sections which are widely 

debated as being in violation of rights of women. The same have been analysed 

at length in the following parts. 

																																																								
3 https://www.medicalbuyer.co.in/why-india-needs-a-new-mtp-act/. 
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I. SECTION 3 (2)(A) - AN ANALYSIS WITH RESPECT TO 

ARTICLES 14 AND 21 OF THE INDIAN CONSTITUTION 

 

The permissible length for allowing abortion is 12 weeks. The conditions for 

such abortion being: 

 

A registered medical practitioner must opine that continuing the pregnancy 

risks: the woman’s life or may cause grave mental or physical injury, or that the 

child born may be seriously handicapped due to physical or mental 

abnormalities. 

 

I.1.1 FROM THE ANGLE OF ARTICLE 14: 

 

Upon a clear perusal of the above, it is clear that a differentia is created between 

two classes of women: 

 

“Women who are in danger or in whom the continuance of pregnancy may cause 

grave mental or physical injury, or that the child born may be seriously 

handicapped due to physical or mental abnormalities and the other Women.”  

 

Fundamental rights are given by the Constitution of India to the citizens of the 

country, right to equality being one of the most crucial of them. Art. 14 

postulates the principle of equality and is to be kept at the centre while framing 

any law. Right to equality not only means the right to be not discriminated 

against but also protection against arbitrary and illegitimate acts of the State.4 

Art. 14 lays down precisely that no person shall be denied, by the state, equality before the 

law or the equal protection of the laws within its territory.5 Article 14 strikes at all actions 

which are “antithetical” to the rule of equality, thus serving as a preliminary 

mode of checking any arbitrary action of the state.6  

 

																																																								
4Pradeep Kumar Biswas v. Indian Institute of Chemical Biology, 5 SCC 111 , (2002). 
5 Article 14, Constitution of India. 
6Bachan Singh, Sher Singh AndAnr. V. State Of Punjab And Ors, AIR 1982 SC 1325. 
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Arbitrary action has been described as one that is irrational and not based on 

sound discretion/ reason or as one that is unreasonable.7 And one cannot 

forego the essential principle “Wherever there is  any prevalence of arbitrariness 

or unreasonableness there is a denial of rule of law.” 8 

 

Rule of law goes to the extent of eliminating any kind of harsh, uncivilized or 

discriminatory treatment even when the object is the securing of paramount 

exigencies of law and order.9 In Avinder Singh v. State of Punjab10 it was held that 

Art 14 is fatally allergic to inequality of the law.11 The twin test principle of 

intelligible differentia is always the chief test that must be used to check arbitrary 

action, the two requirements that it postulates being: (a) every classification 

must be founded on intelligible differentia (b) such classification or differentia 

must have a relation or nexus to the object sought to be achieved thereby. 12  

 

In considering reasonableness from the point of view of Article 14, the judicial 

courts have also to consider the objective for such classification. Equity and  

being grounded in sound reason are the chief principles of sound discretion.13 

In the present scenario, the purpose of the Act, besides being the elimination 

of the high incidence of' illegal abortion is perhaps to confer on the woman the 

right to privacy, which includes the right to space and to limit pregnancies (i.e., 

whether or not to bear children). the right to decide about her own body. 

Another pertinent feature of the Act is to encourage a reduction in the rate of 

population growth by permitting termination of an unwanted pregnancy on the 

ground that a contraceptive device failed.14 However, abortion in the first 

trimester is safe, thus the State has no legitimate interest in severely curtailing 

the right to free reproductive choice hence the differentia is not intelligible on 

																																																								
7Om kumar v. Union Of India , AIR 2000 SC 368 (2002). 
8State of Karnataka v. State of Tamil Nadu and Ors., Civil Appeal No. 2453 of 2007 decided on December 9, 
2016. 
9Rubinder Singh v.Union of India, AIR 1983 SC 65 (1983). 
10 AIR 1979 SC 321. 
11 ARVIND P DATAR, Commentary on the Constitution of India, WADHWA NAGPUR, (2nded: 2007) 
12Shri Ram Krishna Dalmia v. Shri Justice S. R. Tendolkar, AIR 1958 SC 538. 
13 H.W.R.WADE& C.F.FORSYTH, ADMINISTRATIVE LAW, OXFORD PUBLICATIONS, 293 - 294 (10thed, 
2009) 
14  (Gour K.D. "A Text Book of The Indian Penal Code", 3rd ed.2004,Universal Law Publishing Conip.pvtItd.Dclhi. 
PP.503-4 
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the ground that it has no nexus with the objects of the act. Hence, the protection 

so afforded by the state must be afforded to all women and not just the women 

who run a risk as contemplated under the Act. 

 

I.1.2  FROM THE ANGLE OF ARTICLE 21: 

 

At the very outset, The Puttaswamy judgment which specifically recognised the 

constitutional right of women to make reproductive choices, as a part of many 

rights which form a vital aspect of personal liberty enshrined under Article 21 

of the Indian Constitution.15 The bench also reiterated the position adopted by 

a three-judge bench in an earlier case16, which held that reproductive rights include 

a woman’s entitlement to carry a pregnancy to its fullest and thus to give birth, 

and to subsequently raise children; and that these rights form part of a woman’s 

right to privacy, dignity, and bodily integrity.  The Right to life which is 

enshrined in the Article 21 of the Constitution means something much more 

than the mere survival or animal existence17  and thereby includes the right to 

live with human dignity.18  

 

It would include every aspect of life which come together in order to make a 

man’s life meaningful and worth living.19 Thus, any statutory provision running  

counter to this right, must be held unconstitutional and ultra vires to the part 

III of the constitution.20 To understand whether any impugned action is 

violative of the Article 21 of the Constitution of India the tests of reasonability 

and proportionality as laid down by the Aadhar judgment are to be applied. The 

tests can be understood by the means of following contours:’ 

 

																																																								
15Justice K S Puttaswamy v Union of India 2012a: para 72, b: para 46, 2012c: para 38 (2012). 
16Suchita Srivastava vs. Chandigarh Administration - 2009 (9) SCC 1 (SC, 2009). 
17State of Maharashtra v. Chandrabhan, AIR 1983 SC 803; Noise Pollution v. In re, AIR 2005 SC 3136. 
18Francis Coralie Mullin v. Union Territory of India, AIR 1981 SC 74; Olga Tellis v. Bombay Corpn., AIR 1986 SC 

180 ;D.T.C. v. Mazdoor Congress Union D.T.C., AIR 1991 SC 101;Consumer Education &Research Centre v. 
Union of India(1995) 3 SCC 42. 

19Bdof. Trustee of the port of Bombay v.NandakarniDilip Kumar Raghavendra, AIR 1983 SC 109 (SC, 1983). 
20Confederation of Ex Serviceman Ass. v. Union of India, AIR 2006 SC 2945. 
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(a) Legality: Which has been defined as the existence of a law or a legal principle 

or can be understood as something backed by legal principles 

 

(b) Legitimate Goal: For understanding the meaning of “legitimate goal” two 

opinions given in the same judgement shall be taken into consideration - 

The law should seek to achieve a legitimate state aim ( as opined by Chandrachud 

J.) and that  The proposed action must be necessary for a democratic society for a 

legitimate aim ( as opined by Kaul J.).  

 

(c) Proportionality:  This simply is another way to reinstate the intelligible 

differentia doctrine i.e. there should be a rational nexus between the objects 

and the means adopted to achieve them (as opined by Chandrachud J.) To 

however redefine it in the context of proportionality, the extent of interference 

must be proportionate to its need ( as proposed by Kaul J.).21 

 

(d) Procedural Guarantees: The need of procedural guarantees to the extent 

that abuse of State interference can be checked (opined by Kaul J.) 

 

 Section 3 makes it clear amply that no pregnancy can be aborted without the 

prior approval of one doctor in cases where it ranges from 0–12 weeks gestation 

period and  approval of two doctors in cases where it ranges from 12–20 weeks 

gestation period, which demonstrates the need of medical approval, further, 

even beyond the 20 weeks period, the prior approval of doctors is needed and 

as has become evident from several recent cases  (which have been cited while 

discussing the liberal interpretation given to section 5 under the Act), women 

have to move the courts to abort, thus showing the necessity of judicial 

intervention in several cases beyond 20 weeks.22  

 

The effect of this is clear- “doctors” are at the centre of making decisions for 

women regarding their body. There is absolutely no point where a woman can 

decide for herself under the Act, a facet which is supposed to be a quintessential 

																																																								
21 Ibid. 
22 The MTP Act, 1971. 
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under Article 21 of the Indian constitution. Further, the law postulates only 

medical risks as grounds for an abortion, thus failing to recognise all the other 

reasons for which a woman may seek to terminate her pregnancy. In case of 

termination of pregnancy after 20 weeks, a woman is forced to carry pregnancy 

to term unless it poses a grave risk to her life, even if other grounds of physical 

and mental abnormalities in the foetus are satisfied as per Section 3, the ground 

of “imminent necessity” striking a fatal blow to her reproductive rights.  

 

The legal position is such that non-medical concerns such as the economic costs 

of raising a child, effects on career decisions, mental unpreparedness to raise a 

child have not been taken into consideration. In addition, the act simply ignores 

the plight of married women who are forced to conceive and carry a pregnancy 

to its full term which is totally against their will. This is because the marital rape 

of women older than 15 years is not legally recognised as rape- rape being a 

crime that affects any victim equally- irrespective of age.  

 

Further, in light of the privacy judgment, a two-judge SC bench recently read 

down the exception for marital rape upholding that forced sex with all minor 

wives, and not merely wives under the age of 15 (meaning that the complete age 

bracket from 15-18 years) would essentially constitute rape. The larger 

exception for marital rape will be looked into soon by a constitutional bench.23 

Applying the above parameters listed as basic parameters for assessing the 

constitutionality with respect to constitutional jurisprudence, none of the tests 

of “proportionality” or “nexus” are fulfilled if the above considerations of 

restraining the liberty of women are taken into account.  

 

A leading case on privacy came before the Andhra Pradesh High court24. The 

right to privacy was clearly held as a fundamental righ, Justice Choudhary’s 

observations are of a great value here, he opined that forced sexual behaviour 

is degrading and inhuman and the freedom to choose a partner for sexual acts 

is an imperative for enjoyment of life. Thus, the freedom to choose a partner for sexual 

																																																								
23Independent Thought v. Union of India and Anr 10 SCC 800 (2017). 
24T. Sareetha v. T. VenkataSubbaiah ,AIR 1983 AP 356. 
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acts was included into enjoyment of life, thus extending the sexual autonomy of hindu wife and 

striking down section 9 of the Hindu Marriage Act.25 The court observed that by this 

matrimonial remedy ‘during a moment’s duration the entire lifestyle would be 

altered and even destroyed’ without her consent, an observation which restores 

the faith of woman in the constitutional guarantee of “individual dignity” and 

“right to privacy”. This was further reiterated in a later decision of the Supreme 

Court26.In this case, the Supreme Court relied on the origin of the right and 

explained the US Supreme Court’s observation on the same.27Article 12 of 

UDHR reads28: 

 

  “No one shall be subject to arbitrary interference with his privacy, family, 

home or correspondence, nor to attacks upon his honour and reputation. 

Everyone has the right to the protection of the law against such interference or 

attacks.”29 

 

The whole section 3(2) of the MTP act raises a major question, long-impending 

and much  derogatory to a woman’s honour and reputation.  Section 3(2) 

postulates30 that- Abortion can be followed under two conditions; 

 

1) Where any pregnancy is alleged by the pregnant woman to have been caused by rape, 

the anguish caused by such pregnancy shall be presumed to constitute a grave injury 

to the mental health of the pregnant woman. 

2) Where any pregnancy occurs as a result of failure of any device or method used by any 

married woman or her husband for the purpose of limiting the number of children, 

the anguish caused by such unwanted pregnancy may be presumed to constitute a grave 

injury to the mental health of the woman31. 

 

																																																								
25 Ibid. 
26Govinda v State of M.P. 1975 AIR 1378 
27Griswold v. Connecticut, Jane Roe v. Henry Wade, Munn v. Illinois and Wolf v. Colorado. 
28UDHR adopted by the General Assembly of the United Nations in December 1948. 
29 Ibid. 
30 Medical Termination of Pregnancy Act, 1971. 
31 Explanation to section 3(2) of the Medical Termination of Pregnancy Act, 1971. 
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Analysing the first explanation of section 3 (2) which deals with when can 

abortions performed, the landmark case32, in which the right of privacy was dealt 

with as under: 

 

“As a matter of fact, Edward Shils maintains that privacy is a zero 

relationship between two persons or two groups or between a group and a person. 

It is a ‘Zero-relationship’ in the sense that it is constituted by the absence of 

interaction or the communication or perception within contexts in which such 

interaction, communication or perception is practicable, such as a family, a 

working group and ultimately a whole society. Privacy may be the privacy of a 

single individual, it may be the privacy of two individuals, or it may be the 

privacy of three or numerous individuals. But it is always the privacy of those 

persons, single or plural, vis-à-vis other persons.”33 

 

The above observation of Edward Shils explains that clearly privacy means that 

a woman and she alone can decide as to what extent she communicates details 

about her own private life. However, a major loophole in the present act appears 

for instance, in case a rape victim decides to terminate her pregnancy, the 

requirement of the approval as postulated in the act makes her vulnerable such 

that explicit display, graphic detail of being paraded nude, rape and gang-rape 

does not only hurt the feelings, mutilate the soul, denigrate the person but also 

make the victim feel abandoned thus destroying the entire psychology of a 

woman and pushes her into a deep emotional crisis.”34  

 

The precondition which postulates enquiry by doctors under the power given 

by this act35It is a crime against basic human rights and is also violative of the 

victim’s most cherished of the fundamental rights, namely, the right to life 

contained in Article 21. Likewise, the second condition36 which postulates that 

where any pregnancy occurs as a result of failure of any device or method used 

																																																								
32Phoolan Devi v. ShekarKapur ,57 DLT 154 (1995). 
33 Ibid. 
34PushpanjaliSahu v. State of Orissa, (9) SCC 705 (2012). 
35 Vide section 3 of the MTP, 1971. 
36 Explanation 2 to section 3(2) of MTP Act, 1971. 
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by any married woman or her husband for the purpose of limiting the number 

of children, the anguish caused by such unwanted pregnancy has been held 

equivalent to grave injury to the mental health of the woman, the same is 

unconstitutional to the extent that it violates Article 14. The state has created a 

differentia between the married and unmarried women. In a leading case37, the 

court has accepted the legality of a live-in relationship. The court has clearly laid 

down that there is a difference between legality and morality and morality 

cannot be any consideration for creating a differentia.38 The differentia created 

by the state is clearly not in line with any of the objects sought to be achieved 

by means of this legislation and thus in contravention of Article 14.39 

 

Further, in the amendment bill of 2014 the liberalization of the termination in 

certain cases has been explained on the following grounds: health, humanitarian 

and eugenic.40Further, even on these grounds the liberalization that is provided 

to ensure there is no risk to the life of the mother or the child is a risk to which 

all pregnant women are equally subjected to, married or unmarried. Hence, the 

law is arbitrary to the extent that it discriminates between married and 

unmarried women and the discrimination is not in consonance with the object 

sought to be achieved by means of this legislation.  

 

In a case, the High Court observed that a woman irrespective of her marital status 

can be pregnant either by choice or it can be an unwanted pregnancy.41By this 

observation, the High Court is of the view that a woman’s pregnancy is 

regardless of her marital status — which in itself is a bold step forward, 

considering the status of taboo given to premarital sex in India- clearly a failure 

to distinguish between “cultural” and “constitutional morality”. The Court gave 

a very conducive reasoning further:“A woman’s decision to terminate a 

pregnancy is not a frivolous one. It must be noted that : Abortion is often the only 

way out of a very difficult situation for a woman.42It should be understood that a woman 

																																																								
37Payal Sharma alias Kamla Sharma Vs. Superintendent, NariNiketan, Agra and others 
38http://www.legalserviceindia.com/articles/mtp_act.htm 
39 F.N. Bulsara v State of Bombay F.C.R 17[1942]. 
40The MTP Amendment Bill, 2014. 
412016 SCC OnLineBom 8426 : Cri LJ 218, 224 (2017). 
42 Ibid. 
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like any other being, is capable of taking rational decisions by carefully weighing 

all the factors.”43 

 

I.1.3 THE QUESTION OF COMPELLING STATE INTEREST 

 

In a case44, the Supreme Court, when dealing with the question of "compelling 

State purpose" observed that "heightened level of scrutiny” is the considered as 

the normative threshold for judicial review in such cases. The Supreme Court 

observed that legislations with the aims of protective discrimination pose the 

toughest challenge while enumerating the reasonability of the same the problem 

being that sometimes these legislations might instead of uplifting pose 

loopholes which may serve as potentially digressing.  

 

This legislation in itself thus suffers from incurable fixations of stereotype morality and 

conceptions of sexual role as remarked by the Apex Court of the country. The perspective 

which thus takes into account “compelling interest” is outmoded in content and stifling in 

means. No law in its ultimate effect should end up perpetuating the oppression of women. 

Personal freedom is a fundamental tenet which cannot be compromised in the name of 

expediency until and unless there is a compelling State purpose. Heightened level of scrutiny is 

the normative threshold for judicial review in such cases”.45 

 

In another case,46 the Supreme Court when dealing with the pregnancy of a 

mentally retarded rape victim, who was also found to be HIV positive,  had to 

ascertain the justness of the High Court’s decision, the High Court relying upon 

the two doctrines of "parens patriae" and "compelling State interest" declined 

the permission for medical termination of pregnancy which had by then 

advanced into 23rd or 24th week already. Upon a detailed evaluation of the facts 

and analysis of the law on the subject, the Apex Court emphatically reversed the 

High Court, declaring the opinion of the High Court erroneous and upholding 

the liberty of the woman concerned, as the ground of compelling state interest 

																																																								
43id 
44Anuj Garg vs. Hotel Assn. of India , 3 SCC 1 (2008). 
45 Ibid. 
46Z v State of Bihar 
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cannot be used to curtain the rights of women. There is thus no “compelling 

state interest” considering Section 3 (2)(a), as abortion in the first trimester is 

safe, so the State has no legitimate interest or a compelling interest in severely 

curtailing reproductive choice and severe restriction is disproportional to the 

legislation’s intended aim of preventing maternal mortality. 

 

I.2 CONSTITUTIONALITY OF  SECTION 3(2)B: 

 

Globally, about 800 women die every day of preventable causes related to 

pregnancy and childbirth; 20 percent of these women are from India. Annually, 

it is estimated that 44,000 women die due to preventable pregnancy-related 

causes in India.47In a case,48 the Supreme Court had permitted the termination 

of pregnancy when the girl was into her 24th week of pregnancy relying on the 

fact that it was certain the fetus, if allowed to be born, would have a limited life 

span with serious handicaps which cannot be avoided.”49  

 

In a case,50 pregnancy had advanced to twenty eight weeks and it  was explained 

by the medical practitioners that the foetus will be born with serious physical 

handicaps and morbidity even though the life of the mother will not be in 

danger if allowed to be born. The Supreme Court observed that it will be 

blatantly difficult to refuse the termination of the pregnancy since the foetus if 

born will have serious physical handicaps without any corrective measures. It 

can thus be understood that allowing such a pregnancy to continue can cause 

an emotional upheaval for the pregnant woman.   

 

In another case51, the Supreme Court recognised Section 5 of the Act laid down 

the exceptions to Section 3 if two registered Medical Practitioners gave the 

opinion in good faith in respect of termination of pregnancy to save the life of 

pregnant women. In the view of the aforesaid section, the Supreme Court had 

																																																								
47 Maternal Health | UNICEF. http://www.unicef.in/Whatwedo/1/Maternal-Health. 
48TapasyaUmeshPisal v. Union of India,  12 SCC 57(2018).  
49 Ibid. 
50Sonali Kiran Gaikwad vs. Union of India 
51X v. Union of India,  (14) SCC 382 (2016). 
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granted liberty to the petitioner to terminate her pregnancy. In another case,52 

the Supreme Court while dealing with pregnancy which had advanced to the 

26th or 27th week allowed it, the Paediatrician had reported that the survival 

rate post-delivery was less than 10 to 20%, thus stating that there would be high  

chances of morbidity which the purpose of the Act is to reduce.  

 

In another case53, the Supreme Court was concerned with a pregnancy which 

had advanced beyond 20 weeks, it was made clear that even if born alive, the 

baby would need complex cardiac corrective surgery stage by stage after birth, 

thus noting the need to allow the termination even after 20 weeks in special 

situations like these. It is clear that all the deformities which form an essential 

precondition with respect to section 3 (2)b may not be detected necessarily 

within 20 weeks of pregnancy. In most cases the apex court has rather allowed 

the termination of pregnancy even after 20 weeks because the time period is not 

enough to detect all possible contingencies.  

 

Allowing the restriction of 20 weeks is not in consonance with the true objects 

of the act itself and is also likely to result in grave miscarriage of justice, 

specifically in cases where such mothers who are denied the termination in 

pursuance to this section do not approach the court. Additionally and most 

importantly, The National Commission for Women (NCW) has recommended 

that the Union Health Ministry increase the time limit from 20–24 weeks, 

keeping in mind current developments in the several medical diagnostic 

technologies. The Amendment proposed in 201454 also increases the time limit 

from 20–24 weeks keeping in mind the recommendation of the NCW. 

Considering this, cardiac anomalies are not risks which can be ignored, a 

legislation ought to be progressive in nature and all-encompassing in nature.55  

 

																																																								
52A v Union of India 
53SarmishtaChakrabortty and anr vs. Union of India and ors, W. P. No. 6883(w) of 2017 (SC, 2017). 
54MTP Amendment Bill 2014 
55The concept of law by H.L.A Hart 
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The second condition56 under the Act, i.e. the second arm of section 3 of the 

act which postulates that where any pregnancy occurs as a result of failure of 

any device or method used by any married woman or her husband for the 

purpose of limiting the number of children, the anguish caused by such unwanted 

pregnancy is to be considered as equivalent to a grave injury to the mental health of the woman 

is unconstitutional to the extent that it violates Article 14.The act has created a 

differentia between the married and unmarried women. In the case57, the court 

has accepted the legality of a live-in relationship. The court has clearly laid down 

that there is a difference between legality and morality and morality cannot be 

any consideration for creating a differentia. The marital status is no criterion to 

provide or abridge such an important constitutional right of women. 

 

II. THE ANALYSIS OF SECTION 5 OF THE MEDICAL 

TERMINATION OF PREGNANCY ACT AT LENGTH 

 

The constitutionality of Section 5 can be analysed from a twofold perspective: 

 

A. Violation of Article 21 

B. The rulings of Supreme Court in the matter 

 

II.1.1 THE RULINGS OF SUPREME COURT 

 

The plain reading of the provisions in section 558 might suggest that the 

exception carved out in section 559 of the MTP Act will apply only where 

termination of pregnancy is immediately necessary to save the "life" of the 

pregnant woman. The crucial issue which arises relates to the correct 

interpretation of the expression "life" as it appears in section 5 of the MTP Act. 

The expression can have two meanings- the narrower one being “life” as merely 

opposite to or antithetic to the expression “death” or the liberal interpretation 

																																																								
56 Explanation 2 to section 3(2) of MTP Act, 1971. 
57Payal Sharma alias Kamla Sharma Vs. Superintendent, NariNiketan, Agra and others 
58Id. 
59The condition of “immediate necessity” 
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meaning quality of life subsuming within itself all the necessary factors which 

would together contribute to make the living a meaningful one.  

 

If the former construction is to be adopted then it would mean that the 

exception in section 5 of the MTP Act will not operate even to situations where 

registered medical practitioners opine that the continuance of pregnancy 

involves grave injury to the physical health or to the mental health of the 

mother, although the same might not be life threatening, the exception will then 

would not even apply to cases where pregnancy is alleged to have been caused 

by rape. However, contrary to this there are numerous decisions rendered by 

the Supreme Court in which medical termination of pregnancy was permitted 

beyond the ceiling period where the continuance of pregnancy involved grave 

injury to the mental health of the pregnant woman or where there was 

substantial risk that if the child were born, it would suffer from such physical or 

mental abnormalities as to be seriously handicapped.  

 

This obviously means that the principle of narrow or literal construction was 

not adopted when it came to the interpretation of the provisions in section 5 of 

the MTP Act by the Supreme Court while rendering these judgements. Instead, 

the Supreme Court has given a purposive construction to section 5. In a leading 

case60the Supreme Court in the interests of justice, permitted the petitioner to 

undergo MTP, which was in its twenty fourth week noting that the case falls 

under section 3 (2) (b) of the MTP Act, although it is supposed to be governed 

by section 5 of the Act. The Medical Board had opined that even if the baby 

were born alive, several corrective surgeries would be required thus heightening 

the risk of morbidity.  

 

The Supreme Court realised the need to allow the termination of pregnancy in 

such a case as not allowing or strictly interpreting section 5 would not allow the 

true purposes of the Act to be met. In another case61, where pregnancy had 

advanced to twenty eight weeks, the Medical Board indicated serious 

																																																								
60TapasyaUmeshPisal vs. Union of India ,12 SCC 57(2018). 
61Sonali Kiran Gaikwad vs. Union of India - Writ Petition  No. 928 of 2017 decided on 9th October (2017). 
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abnormalities of the fetus and heightened risk of morbidity and mortality. 

Although the mother's life was not in any imminent danger, as is necessary 

within section 5, the report of the Board indicated that termination was not 

more hazardous than spontaneous delivery. In light of this, extending such a 

pregnancy, opined the Apex Court, will only cause mental agony to the woman 

concerned. The Supreme Court, then referred to its decision in another case62 

and permitted the petitioners to undergo medical termination of their 

pregnancies. In another case63 

 

The Supreme Court was concerned with a pregnancy which had advanced into 

the 24thweek. The Medical Board had opined that the condition of foetus was 

incompatible with extra uterine life, i.e., outside the womb because prolonged 

absence of amniotic fluid results in pulmonary hypoplasia leading to severe 

respiratory insufficiency at birth. Thus, the Supreme Court, after referring to the 

dictum in a leading case64 that a woman's right to make reproductive choices is 

clearly a tenet of 'personal liberty' as understood under Article 21 of the 

Constitution, permitted the pregnant mother to undertake the termination of 

pregnancy by observing thus: 

 

"Though the current pregnancy of the petitioner is about 24 weeks and 

endangers the life and the death of the foetus outside the womb is inevitable, we 

consider it appropriate to permit the petitioner to undergo termination of her 

pregnancy under the provisions of the Medical Termination of Pregnancy Act, 

1971. "65 

 

In a case66, the Supreme Court was concerned with a pregnancy which had 

advanced into the 25th week, wherein the Medical Board was of the opinion 

that the patient wants the pregnancy to be terminated as the foetus is not likely 

to survive as the continuance of the same is causing immense mental agony to 

																																																								
62Meera Santosh Pal Vs. Union of India - 3 SCC 462, (2017). 
63X and ors. Vs. Union of India and ors. - 3 SCC 458, (2017). 
64Suchita Srivastava vs. Chandigarh Administration - (9) SCC 1 (2009). 
65 Ibid. 
66MamtaVerma vs. Union of India and ors. ,14 SCC 289, (2018). 
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her and after evaluating the ultrasonography reports that there was no point in 

continuing the pregnancy. In Mamta Verma’s case67, there was no imminent 

danger to the life of the pregnant mother as termination of pregnancy was 

permitted mainly on the ground that the foetus was not likely to survive (the 

same would have caused mental agony to the mother).  

 

This means that termination of pregnancy was permitted under section 5 of the 

MTP Act by reading into the provisions of section 5 of the MTP Act, the 

contingencies referred to in clauses (i) and (ii) of section 3 (2)(b) of the MTP 

Act. In Meera Santosh Pal68 the Supreme Court allowed the termination of 

about 24 weeks based upon medical prognosis which suggested that the fetus 

was without a skull and thus would not be able to survive outside the uterus, 

the continuance of this was ultimately likely to cause mental anguish to the 

mother, the Supreme Court observed that the right to bodily integrity would 

essentially imply that termination shall be allowed in such a case.  

 

In Suchita Srivastava69, the Supreme Court did not permit the termination of 

pregnancy because the petitioner was not held to be 'mentally ill' and the further 

she wanted to carry out her pregnancy but the Supreme Court held that 

undoubtedly, the right to free reproductive choice is a dimension of bodily 

integrity which is encompassed within Article 21. Now, the undebatable aspect 

here is that reproductive choices comprise both- to procreate as well as to 

abstain from procreating, the only crucial consideration at its crux being that 

such rights of women should be respected. This might also imply that there 

should be ideally no restrictions when it comes to making free reproductive 

choices. From the conspectus of the decisions of the Supreme Court, it is quite 

clear that the Supreme Court has construed the provisions in section 5 of the 

MTP Act, not narrowly by adopting the principle of literal construction but 

liberally by adopting the principle of purposive construction.  

 

																																																								
67id. 
68Supra note 71. 
69Supra note 73 
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The Supreme Court has consistently permitted medical termination of 

pregnancies which had exceeded the ceiling of 20 weeks where medical opinion 

established that continuance of pregnancy involved grave injury to the mental 

health of the pregnant woman or where there was substantial risk that if the 

child were born, it would suffer from such physical or mental abnormalities as 

to be seriously handicapped. This was despite the fact that there was no 

immediate danger to the life of the pregnant mother.  

 

In effect therefore, the Supreme Court read into the provisions of section 5 of 

the MTP Act the contingencies referred to in clause (i) and (ii) of section 3 (2)(b) 

of MTP Act, no doubt, upon satisfaction that the risk involved in the 

termination of such pregnancies was not greater than the risk involved in 

spontaneous delivery at the end of the full term.It must be noted, that even 

though a liberal interpretation is given to the section 5 of the Act, the law itself 

is not completely proper on this aspect, the reason why the court had to dwell 

on the aspect of the construction of section 5 is because there is ambiguity with 

respect to its construction and thus it is unconstitutional to that extent. The 

defense that a liberal construction is to be given does not forego the fact that it 

still runs counter to several fundamental rights of the constitution because of 

two reasons: 

 

(a) Imposing a high threshold of “imminent necessity” making it arbitrary 

and not proportionate with respect to Article 21 (which can even be 

inferred from the above cases) 

(b) Even if the judiciary fills into these gaps, there is an imminent necessity 

for law reform in this aspect, because even having to file a case is an 

added burden on the pregnant mothers. 

 

Moreover, as per the socio-economic conditions of India, it is very pertinent to 

note that there is lack of awareness among rural women and those living in 

underdeveloped regions of the country, women working in brothels and thus 

many of these women being poor and realizing the pregnancy in later stages can 

end up being “mentally stressed” if the termination of pregnancy is refused and 
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they have to forcefully up bring a child. The act just looks into limited conditions 

such as the necessity to save the life of the mother or the foetus and ignores 

other factors such as individual choices, socio-economic conditions, and 

unpreparedness of the woman to raise a child. 

 

II.1.2 THE VIOLATION OF ARTICLE 21 

 

"In this day of population explosion, society has no reason to encourage the birth 

of more children, but has tremendous interest in encouraging the birth of more 

wanted children. Critics of abortion, generally see it as an exclusively negative 

thing, a means of non-fulfilment only. What they fail to realize, is that abortion, 

like other means of birth control, can lead to fulfillment in the life of a woman. 

A woman who aborts this year because she is in poor health, neurotic, 

economically harassed, unmarried, on the verge of divorce or immature, may well 

decide to have some other child years from now - a wanted child. The child that 

she aborts, is always an unwanted child. If her need for abortion is frustrated, 

she may never know the joy of a wanted child." Freedom of womb implies that 

legally abortion should be available on demand whenever wanted by a pregnant 

woman. It is advocated from the point of view of the State also because the 

gravest problem today is man's uncontrolled fertility.”70 

                      -Garrett Harding 

-  

In a case71,which is often cited as a classic case of right to liberty the Apex Court 

struck down a regulation wherein severe restrictions were imposed on habitual 

offenders in criminal matters (those seeming to have a criminal record). Subba 

Rao, J. opined necessarily so that the right to liberty indubitably implies the 

practice of doing away with any kind of encroachments on a person’s being. 

While dealing with a similar surveillance regulation in a case72, the Court 

recognised that the right to privacy is perhaps too vague to be explicitly defined 

or demarcated. It suggested that privacy interest in autonomy must be placed in 

																																																								
70 A famous quote by Garett Harding 
71Kharak Singh v. State of U.P.AIR 1963 SC 1295:(1964) 1 SCR 332. 
72Gobind v. State of M.P., 2 SCC 148, (1975). 
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the context of other rights and values. The Court opined that the right to privacy 

must include a class of rights which can be labelled as “personal intimacies” of 

matters such as marriage and bearing-rearing of a child.  

 

In a celebrated case of the death row prisoner, Auto Shankar, the Supreme 

Court while dealing with the question of the release of his autobiography, 

referred to the aforesaid two decisions, and then summarized the position as 

follows73: the right to privacy includes within it all possible outcomes including 

right to be let alone and further the rights of motherhood, child rearing etc. A 

three-Judge Bench of the Supreme Court of India dealt with the rights of a 

woman over her body in a matter dealing with the issue of abortion directed by 

the High Court concerned in the case of a mentally disabled, pregnant woman.74 

The Supreme Court incorporated the right of a woman to make reproductive 

choices into the ambit of personal liberty under Article 21 of the Indian 

Constitution, and said that “It is important to recognize that reproductive choices can be 

exercised to procreate as well as to abstain from procreating.”75  

 

However, despite observations in this tone, the Supreme Court has refrained 

from commenting on the validity of Explanation II, perhaps, choosing to stay 

clear of controversy thereby. Thus, it is clear that the aspects of procreation and 

motherhood have been opined by the Supreme Court to be within the ambit of 

the right to privacy, which, arguably, is recognised within Article 21. It is also 

clear the Bombay High Court has emphasized that every woman has a right to 

bodily integrity, and to decide whether to embark on motherhood. A 

Hohfeldian rights — duties analysis will enable the balancing of the right of the 

woman over her own body on one hand with the “compelling interest” or duty 

of the State in protecting the life of the unborn child on the other. This 

juxtaposition of right and duty is what is reflected in Section 5 of the MTP Act.  

 

																																																								
73R. Rajagopal v. State of T.N.,  6 SCC 632, 649, 650 at para 26(1), (1994). 
74Suchita Srivastava v. Chandigarh Admn. 9 SCC 1,( 2009). 
75id. 
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Further, in a case it has been held that if a woman does not want to continue with the 

pregnancy, then forcing her to do so represents a violation of the woman’s bodily integrity and 

aggravates her mental trauma which would be deleterious to her mental health.76 In a case 

well-known in International Law has arisen in which the applicants, who filed 

the complaint with the European Commission on Human Rights, claimed that 

the scope of the right to privacy includes the right of the woman to decide 

whether to terminate her pregnancy. The Commission considers that pregnancy 

and the termination- both fall in the sphere of private life. It further opined that 

human relationships shall be kept out of judicial purview as these interactions 

imply private life, especially in the emotional context-the act of forming social 

relationships."77 

 

III. THE PERSONHOOD OF FETUS- AN ESSENTIAL 

QUESTION FOR DETERMINING THE OUTCOME OF PRO 

LIFE V PRO CHOICE 

 

 A conspectus of international human rights law demonstrates clearly that a 

person is vested with human rights only at birth, the moment of conception 

thus not being an indication of personality. Now it is no doubt that pregnancy 

takes place within the body of a woman, thus she is the one who has to deal 

with all the emotional, physical and mental outcomes of the same. The right to 

control their own body and fertility and motherhood choices should thus be 

essentially the rights which are left to the women alone.  

 

It has been well established that the right to bodily autonomy is a very basic 

right of women which subsumes within it the right to get pregnant and stay 

pregnant.78  In India, though the laws recognize the existence of an unborn as a 

legal person by fiction as can also be gathered from jurisprudential study, the 

laws grant no explicit rights until the birth of the child and the interference by 

the state is limited to situations only after the attainment of viability but the 

																																																								
762016 SCC OnLineBom 8426 : 2017 Cri LJ 218, 224. 
77X & Y v. Federal Republic of Germany (1976) 
782016 SCC OnLineBom 8426 : 2017 Cri LJ 218, 224 
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problem that remains is that the law is a little ambiguous on the subject.79It is a 

well-recognised principle that right to life is extended to both- the mother as 

well as the foetus thus, requiring the state to “equally protect the life of the mother and 

the life of the unborn from conception.”80 Understanding several human rights 

conventions can help resolve this dilemma to some extent- hence these are 

discussed below.81 

 

III.1  HUMAN RIGHTS EXTEND TO PERSONS ONLY “AFTER 

BIRTH” 

 

Article 182 that upholds equal dignity and freedom to all human beings, the word 

“born” in this article can be understood in the sense that it was used 

intentionally to exclude the fetus, further the proposal and rejection of an that 

would have deleted the word “born” so as to make the definition more inclusive 

clearly implies that the long deliberations which sought to protect an unborn 

resulted in the conclusion that the same cannot be sought for several reasons, 

hence the unamended article.83 

 

The French representative clarified this.84 Conclusively, a fetus has no rights 

under the Universal Declaration of Human Rights until the moment of birth. 

The deliberately used term “everyone” (p.233),85 further explains the position 

that the right is available only to born persons. The International Covenant on 

Civil and Political Rights (ICCPR)86 likewise rejects the proposition that the 

right to life, protected in Article 6(1), applies before birth. The negotiations 

(travauxpréparatoires) show that an amendment was proposed which was similar 

to the one proposed for Article 1 above, however the same was rejected.87 

																																																								
79Right to life of Foetus – A paper on Verification of laws in the context of female Foeticide Emandi Ranga Rao 
Assistant Professor, Law College, Osmanabad, Maharashtra, India. 
80Philippine Constitution (Art II, Sec. 12) 
81D.D. Basu, Commentary on Constitution of India,Vol.IIIEdn, 2008 3143 
82Universal Declaration of Human Rights 
83United Nations Universal Declaration on Human Rights, UN GAOR, Art.1, G.A. Res.217, UN Doc. A/810, 1948. 
84 ibid 
85 J Morsink. Women's rights in the Universal Declaration. Human Rights Quarterly. 13: 1991; 229–256. 
86 International Covenant on Civil and Political Rights, 16 December 1966, 993 UNTS 171, entered into force 23 
March 1976. 
87UN GAOR Annex, 12th Session, Agenda Item 33, at 96, UN Doc. A/C.3/L.654. 
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Article 6 was thus adopted by a vote of 55 to nil, with 17 abstentions. These 

make it clear treaty that the Convention on the Rights of the Child (CRC)88 does 

not recognise the right to life until birth.  

 

However, there is conscious dilemma regarding Paragraph 9 of its Preamble, 

but that can simply be refuted on the ground that it implies only the state’s duty 

to protect the unborn through health support extended to women. The travaux 

thus leads to the understanding that in no way is the woman’s right to terminate 

her pregnancy subjugated to the right of the unborn to exist. The Holy See led 

the above proposal to include it and also remarked that the purpose of the 

amendment was not to preclude the possibility of an abortion.89  

 

It must further be note that it was not the working group’s intention to do 

so(p.10, p.59, p.145).90 refers only to born persons. A line can be drawn between The 

Committee on the Rights of the Child, the expert treaty body that interprets and 

the Child Rights Convention, likewise denies a right to life to the fetus. The 

Committee has expressed its deepest concerns over safe abortion facilities to 

adolescent girls.91 In its Concluding Observations on various State reports, the 

Committee noted that the rising incidents of illegal abortion coincides with 

unsafe abortion services or lack of safe abortion facilities.92 It has also explicitly 

called for “review of several state practices related to allowing the abortion for 

therapeutic reasons.93 An analysis of the aforementioned makes it clear that 

“child” in these conventions surely does not include foetus. 

 

																																																								
    UN GAOR, 12th Session, Agenda Item 33, at 113 UN Doc. A/3764, 1957. 
88Convention on the Rights of the Child, GA Res. 44/25, Annex, UN GAOR 44th Session, Suppl. No.49 at 166, UN 
Doc. A/44/49 (1989) (entered into force Sept. 2, 1990). 
89UN Commission on Human Rights, Question of a Convention on the Rights of a Child: Report of the Working 
Group, 36th Session, UN Doc. E/CN.4/L/1542 (1980). 
90(2005). Human Rights Begin at Birth: International Law and the Claim of Fetal Rights 
91Committee on the Rights of the Child, General Comment No.4: Adolescent health and development in the context 
of the Convention on the Rights of the Child (33rd Session 2003) at Para. 31, reprinted in Compilation of General 
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, 12/05/2004, UN Doc. 
HRI/GEN/Rev.7. 
92 Concluding Observations of the Committee on the Rights of the Child: Guatemala, 9/7/2001, UN Committee on 
the Rights of the Child, 27th Session, p.40, UN Doc. CRC/C/15/Add.154. 
93Concluding Observations of the Committee on the Rights of the Child: Chad, 24/8/1999, UN GAOR, Committee 
on the Rights of the Child, 21st Session, 557th mtg. Para.30, UN Doc. CRC/C/15/Add.107. 
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III.2  THE CEDAW COMMITTEE DOES NOT EXTEND HUMAN 

RIGHTS TO FOETUS 

 

The relevance of including the CEDAW Committee analysis to this aspect is 

the well-known fact that it has frequently had occasion to address these issues 

concerning the status of fetal life vis-a-vis women's equality. In its General 

Recommendation 21, it made amply clear how the rights of women to make 

reproductive choices specifically relating to the number and spacing intervals 

are decisions that she must make alone.”94 The same was sanctified taking into light 

the factor that the responsibility of child birth and rearing obviously affects her personal life 

and imposes burdens on her.  

 

In General Recommendation 24: Health further, the Committee recognises the 

importance of women's right to health with the connotation that it is 

undoubtedly linked to pregnancy and childbirth. It also explained that it would 

be discriminatory on the part of state if it does not provide services which are 

coexistent with such rights.  It describes laws that impose a burden on such 

rights of women and other factors like high fees, requirements of parental, 

spousal or hospital consent and inaccessibility to these services due to 

whatsoever barriers as arbitrary.95 Upon a consideration of State reports, the 

Committee has time and again expressed concerns about maternal mortality due 

to unsafe abortion thus enabling state reform through affirmative and 

progressive laws.96 

 

 

 

																																																								
94 Committee on the Elimination of Discrimination against Women, General Recommendation 21: Equality in 
Marriage and Family Relations (13th Sess., 1994), in Compilation of General Comments and General 
Recommendations by Human Rights Treaty Bodies, at 253. Para. 14. UN Doc. HRI/GEN/1/Rev.7 (2004). 
95 Committee on the Elimination of Discrimination against Women, General Recommendation 24: Women and 
Health (20th Session, 1999), in Compilation of General Comments and General Recommendations by Human Rights 
Treaty Bodies, at 274, Para.14, U.N .Doc. HRI/GEN/1/Rev.7 (2004). 
96Center for Reproductive Rights and University of Toronto International Programme on Reproductive and Sexual 
Health Law. Bringing Rights to Bear: An Analysis of the Work of the U.N. Treaty Monitoring Bodies on Reproductive 
and Sexual Rights, New York: CRR, 2002. 



      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|26 

III.3  THE COMPARISON OF A FULLY DEVELOPED PERSON TO 

A PERSON INCAPABLE OF INDEPENDENT EXISTENCE- 

THE DILEMMA 

 

The very nature of human rights, thus even right to life and liberty under Article 

21 is such that it requires a person’s independent existence to manifest itself in 

full form. No fully developed person has the right to subordinate another. The 

fact that the pro choice groups extend such irreverent protection to an unborn 

is fatally wrong because to impose upon a fully developed human being such 

subordination and risk for the sake of potential human life is unviable. 

Pregnancy can further be understood as some form of labor or rescue and thus 

it deserves the same treatment as the two. Abortion is theoretically and 

practically indispensable to women's equality, dignity and rights as a human 

being.97 

 

III.4  THE HISTORIC DECISION OF ROE V WADE ON THE 

QUESTION OF PERSONHOOD OF FETUS 

 

The long-standing and debates that keep springing up regarding female rights 

rely also upon voluntary motherhood and has at its foundation two clear 

aspects- the fact that women’s dignity is supreme and no subrogation to any 

other being. The law has thus been very reluctant in administering any such 

protection to the unborn which is often a bare foundation of religious theories.  

Thus, unborn have never been recognized in the law as persons absolutely. In a 

very limited or narrow spectrum, there are undoubtedly several rights 

manifested in unborn but even these are merely contingent upon birth and these 

are rights which do not require the ability of being a fully developed person like 

the property rights, for instance, but right to life which is a right which cannot 

manifest in any being other than a person capable of using it does not vest in 

unborn. 

																																																								
97 1. B Babcock, A Freedman, S Ross. Sex Discrimination and the Law: History, Practice and Theory. 1976; Little, 
Brown & Co: New York. 
2. DH Regan. Rewriting Roe v. Wade. Michigan Law Review. 77: 1979; 1569.  
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III.5  PERSONHOOD UNDER THE INDIAN CONSTITUTION 

 

In India, in several statutes98 an unborn has been defined as a legal person by 

fiction extending the jurisprudential aspects. These rights are conditional to the 

extent that they vest only if the unborn is born alive later. Every right can be 

analysed into two components. One is material element of interest and other is the 

formal element.99 Property right is a contingent interest upon the unborn which would 

vest only upon the birth of the unborn as prior interest is created in favor of a 

living person.100 The existence of unborn has not been construed separate to 

that of the mother as “sections 312 and 315 of the IPC exempt and 

decriminalize miscarriage. This amicably goes to indicate that unborn do not 

have any independent existence and mothers should be extended greater 

protection.101 The jurisprudence principles also state that unborn child is not 

technically a legal person but legal person by fiction, which means the legal 

personality is extended only to the extent of fulfilling a legal duty which is owed 

by the state for the protection of interest of these personalities, however, such 

an interest takes the form of a right only after birth.102 

 

IV. THE CONSTITUTIONAL PROTECTION AVAILABLE TO 

RELIGIOUS GROUPS WHICH OPPOSE ABORTION 

 

It is clearly evident that many religious groups condemn abortion with the basic 

premise that abortion is the sacrifice of a life which is contrary to their religious 

faith. These religious groups are likely to ask for constitutional protection to the 

practice of condemning abortion- a phenomenon not unknown or far-fetched 

since it is well known globally in countries where the revolution has stirred up 

more than India. The leading question here is upon assessing the constitutional 

																																																								
98S.13 of TP Act 1882 deals with the transfer of property for the benefit of unborn which defines Where, on a transfer 
of property, an interest therein is created for the benefit of a person not in existence at the date of the transfer, subject 
to a prior interest created by the same transfer, the interest created for the benefit of such person shall not take effect 
unless it extends to the whole of the remaining interest of the transferor in the property 
99UNDERSTANDING OF RIGHT TO ABORTION UNDER INDIAN CONSTITUTION, Sai 
AbhipsaGochhayat 
100 Id. 
101Sudha Sandeep Devgirkr vs. Union Of India 
102 Law’s Empire by Dworkin 
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scenario in context of abortion whether constitution offers absolute safeguards 

to the rights which such groups are likely to claim in near future. The same has 

been analysed at length below in a twofold manner- the opinion of various 

religions in the context of abortion, the constitutional safeguards and the extent 

of these safeguards. 

 

IV.1  THE OPINIONS OF VARIOUS RELIGIOUS GROUPS AND 

RELIGIOUS IDEOLOGY IN GENERAL- CONTEMPLATION 

OF “SAVE THE LIFE” 

 

The verses, from Psalm 139, read: "For you created my inmost being; you knit me 

together in my mother's womb. I praise you because I am fearfully and wonderfully made; your 

works are wonderful, I know that full well."103.The opinion of a noted professor of 

Christian ethics is of relevance - "I'd summarize Psalm 139 as suggesting that in the 

womb, from the very first point of conception, it's God at work.”104Ascertaining what is 

“essential” to a religious denomination “according to its own tenets” therefore 

usually means scrutinizing its normative texts.105 The 5th commandment 

essentially lays down: “Thy shall not kill”106 

 

The interpretation of the same extends to Abortion.107 As catechism explains 

this :Human life must be respected and protected absolutely from the moment of conception. 

From the first moment of his existence, a human being must be recognized as having the rights 

of a person – among which is the inviolable right of every innocent being to life.108The 

Didache109: It dates to the late First or early Second Century, and states, “You 

shall not kill the embryo by abortion and shall not cause the newborn to perish. Regarding 

the law in India, D.D. Basu in his book110has stated that the Hindu scriptures 

recognise the sanctity of the embryo from the moment of conception and 

																																																								
103 Psalm 139 
104Scott B. Rae, a professor of Christian ethics at Talbot School of Theology and Biola University, an evangelical 
school outside of Los Angeles. 
105N. Adithayan1995:§ 16. 
106 The Tenth Commandment, the Fifth 
107 Catechism, (#2270). 
108id. 
109 Also referred to as “The Teaching of the Twelve Apostles,” 
110 “HUMAN RIGHTS IN CONSTITUTIONAL LAW”( 2nd edition, p. 78) 
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notably the destruction of the foetus is condemned as a heinous offence equal 

to “Brahmahatya”. Further, in this condemnation, no distinction appears to have 

been made between different stages of gestation.  

 

The ‘Garbhopanishad’ notes this from the second day after entry of the male semen into the 

female uterus, the semen gets thickened and from the 8th day it takes shape of a ball which is 

transformed into a lump after 15 days leading to the creation of the head and the legs after two 

months. Hindu medical ethics are a congregation of the principle of non-violence, 

thus the way that involves the least possible harm is to be adopted. Hinduism is 

therefore generally opposed to abortion except where it is necessary to save the mother's life. 

Traditional Hinduism and many modern Hindus also see abortion as a breach 

of the essential duty of perpetration. Many Hindus regard the production of 

offspring as a duty owed to society in general and not an individual practice.111 

Reincarnation, which is a doctrine often spoken of in the Hinduism indicates 

that abortion should be permitted. All life, within Hinduism is sacred because 

all creatures are manifestations of the Supreme Being.112 

 

Muslims regard abortion as wrong and haram (forbidden), but many accept that 

it may be permitted in certain cases. The Islamic view is based on the very high 

priority the faith gives to the sanctity of life. The Qur'an states: Whosoever has 

spared the life of a soul, it is as though he has spared the life of all people. Whosoever has 

killed a soul, it is as though he has murdered all of mankind.113The Qur'an makes it clear 

that a foetus must not be aborted because the family fear that they will not be 

able to provide for it - they should trust Allah to look after things: Kill not your 

offspring for fear of poverty; it is We who provide for them and for you. Surely, 

killing them is a great sin.114 It is undoubtedly clear here that religions in general 

oppose abortion, however the general pattern that mother’s life being 

quintessential has been retained in general along with this belief. 

 

																																																								
111Lipner, "The classical Hindu view on abortion and the moral status of the unborn" 1989 
112id 
113 Qur'an 5:32 
114Qur'an 17:32 
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IV.2  THE EXTENT OF CONSTITUTIONAL PROTECTION TO 

THE AFOREMENTIONED IDEOLOGY 

 

It is imperative for any practice to afford the protection under Article 25, that 

the practice is an integral part of the religion.115The Court held that ‘profess’ 

means ‘right to freely declare one's faith”.116 Article 25 only protects those practices 

which are integral parts of a religion. It is the duty of the court to decide whether 

a practice is an essential practice or not depending on the evidence formulated 

by the conscience of the community and the tenets of the religion.117The Bible, 

for instance, which is considered as the holy book of the Christian community 

makes no mention of abortion in either of the testaments- old or new.118 

 

The verses which are cited by pro-life groups from the Bible also if interpreted 

with reasonable prudence do not show any condemnation as regards the 

practice of abortion. For instance, a verse often used by anti-abortionist groups 

is "This day I call heaven and earth as witnesses against you that I have set before your life 

and death, blessings and curses. Now choose life, so that you and your children may live and 

that you may love the Lord your God, listen to His voice, and hold fast to Him."119However, 

it is submitted that the said verse shows no anti-abortionist sentiment construed 

from reasonable prudence.  

 

It is rather in interpretive sense, an exhortation to Israelites, who fled Egypt and 

are wandering in the desert, to obey God's word, the way to true life.120Another 

verse cited by pro-life groups around the world reads: "For you created my inmost 

being; you knit me together in my mother's womb. I praise you because I am fearfully and 

wonderfully made; your works are wonderful, I know that full well."121The same has often 

been interpreted by religious scholars in a different sense- “evangelical Bible 

																																																								
115Sarwar Husain v. Addl. Judge 
116The Commissioner Hindu Religious Endowments Madras v. Sri L T Swamiar of Sri Shriur Matt, 1954 AIR 282. 
117Lily Thomas v Union of India, (2) ALD Cri 686, (2000). 
118Michael J. Gorman, a professor of New Testament and early church history and dean of the Ecumenical Institute 
of Theology at St. Mary's Seminary and University, located in Baltimore. 
119Deuteronomy 30:19 
120John Goldingay, a professor of Old Testament at Fuller Theological Seminary 
121Psalm 139  
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scholars differ. In this case, the writer of Psalms, which is essentially a collection 

of songs, is using poetic imagery to celebrate God's special relationship with his 

chosen people, the Israelites, and his promise to be with them for a thousand 

generations”122 

 

Thus, there are no verses in Bible which in any way point to the fact that 

abortion is condemned by the religion and thus this does not form a core aspect 

or an integral part and thus protection under Article 25 is not attracted as even 

by any stretch of imagination, such texts can be interpreted as pro-life, these are 

still ambiguous so as to constitute an “integral part” due to varying 

interpretations.Article 25 has three limitations- public order, morality and 

health.123 The “right to abortion “as a facet of “right to reproductive choice” of 

women is clearly an affirmation fo public order and health standards that a society 

must conform to.  

 

Further, health under Article 25, as has been noted in several cases shall be 

understood in the same sense as health is understood under Article 21 of the 

Constitution- thus, health necessarily includes mental health as well and it has 

been discussed in the above issues how denial of this right deteriorates mental 

health of the women.124While assessing the morality aspect it has been laid down 

in a recent Supreme Court judgment that the duty of the court is to look into 

“constitutional morality” and not into “cultural aspect of morality”.125Although 

Article 25 is available as a safeguard to religious groups yet it is limited by these 

aspects and thus in this very context, it yields to the “right of reproductive 

choice” protected by Article 21 of the Constitution. 

 

 

 

 

																																																								
122Willem A. VanGemeren, a professor of Old Testament at Trinity Evangelical Divinity School, an evangelical 
seminary outside of Chicago. 
123 H.M. Seervai, Indian Constitution 
124PaschimBangaKhetMazdoorSamity&Ors. v. State of West Bengal, (1996) 4 SCC 37. 
125India Young Lawyers Association v State of Kerala, 2018 SCC OnLine Ker 5802  (2018). 
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CONCLUSION 

 

The problems that abortion laws in India pose are manifold. The section 3 and 

5 in particular are highly deficient and often run contrary in practical scenarios 

to meet the objects of the Act. Further, the presumption of constitutionality 

cannot run to the extent that given a liberal interpretation, section 5 shall be 

allowed to subsist because insufficiency of a law becomes clear in the fact that 

women have to knock the doors of the courts in cases where there is already 

sufficient urgency to initiate the process of termination of pregnancy at the 

earliest. Expecting suffering pregnant women to go through the cumbersome 

legal process each time they seek termination is further to add up to their 

emotional suffering causing acute distress. Even if these sections are not struck 

down as unconstitutional in their entirety, the laws definitely call for a reform 

or a mechanism such as introduction of exceptions in the existing sections or 

extending the purview of the sections to the extent that several conditions other 

than the already stated limited situations can be taken into consideration while 

allowing termination. Further, the “marital status” discrimination that the 

section 3 poses needs to be done away with for it fulfils no objects of the Act 

and fails the tests of intelligible differentia as well. The religious concerns over 

abortion, enjoy only limited protection under the Indian Constitution.  

  


