
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	
	

 CORPUS JURIS|1 

TRANSFORMATIVE CONSTITUTIONALISM AS 

CONSTITUTIONAL VISION 
-KUMAR RISHABH PARTH1 

 

ABSTRACT 

 

A constitution of any country mirrors the will of the people and soul of the nation, by embodying 

the ideals and aspirations and the values to which the people have committed themselves. The 

constitution is a document which helps in shaping democracy as it is the living organic document. 

Constitutionalism is a long-term project of constitutional enactment, interpretation, and 

enforcement committed to transforming a country's political and social institutions and power 

relationships in a democratic, participatory, and egalitarian direction.2 The author of this paper 

examines the past failures of constitutionalism to a significant degree entailed state abuses of 

fundamental rights and the corresponding inability of the courts to uphold these rights. Through 

this paper author wants to examine the idea of transformative constitutionalism and its 

implications for the adjudication of fundamental rights, including the Golden triangle of rights. 

The author scrutinises the insistence of transformative constitutionalism on the judicial 

adjudication of fundamental rights and deduces that the concept demands more from the judges.  

 

 

  

																																																								
1 Student, BBA LLB, University of Petroleum and Energy Studies School of Law.  
2 Klare, E. Karle., Legal Culture and Transformative Constitutionalism, 14 SOUTH AFRICAN JOURNAL ON 
HUMAN RIGHTS, (1998) p.146. Cited in Alisha Dhingra, Indian Constitutionalism: A Case of Transformative 
Constitutionalism, ASIAN JOURNAL OF MULTIDISCIPLINARY STUDIES 2(7), (2014) p. 136 MADHAV 
KHOSLA, THE INDIAN CONSTITUTION (Oxford University Press, New Delhi, 2012), p.14 Cited in Alisha 
Dhingra, Indian Constitutionalism: A Case of Transformative Constitutionalism, ASIAN JOURNAL OF 
MULTIDISCIPLINARY STUDIES 2(7), (2014) p. 135 
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INTRODUCTION 

 

Our Constitution of India is a document which is Sensu Stricto in nature; this 

document contains provisions which are responsible for governing the 

interrelationship of various departments of the state. Constitution also provides 

a check to prevent abuse of powers by the state organs or by the state. 

Nonetheless, a constitution is a lot more crucial than only these things.  In Part 

III of our Indian Constitution which is from Article-12 to Article 35A, which 

talks about the Fundamental Rights as guaranteed by the state, contains Article-

14, Article-19, and Article-21 which forms the Golden Triangle of Rights, The golden 

triangle provides full protection to individuals from any encroachment upon 

their rights from society and others as well. Article 14, it provides for equality 

before the law and equal protection of the law.  

 

It means that no person is deprived of his equality among other citizens of our 

country, this provision gained a lot of importance because due to the enactment 

of this provision, many inhuman customary practices were abolished.  Article 

19 is about Freedom of Speech and Expression, and Article-21 protects life and 

personal liberty; No person shall be deprived of life and individual liberty except 

according to the procedure established by law, this article is the most 

implemented article with the broadest amplitude and widely interpreted. In the 

case of Maneka Gandhi v. Union of India3, the apex court of India explained that 

Article-21 could not be read in Isolation; all violations and procedural 

requirements under Article-21 are to be tested for Article-14 and Article-19 also. 

The Supreme Court of India adopted the broadest possible interpretation of the 

right to life and personal liberty, guaranteed under Article-21.  

 

Article 19 and Article 21 has a relation; the apex court held that Article 21 is 

controlled by Article 19, and it must satisfy the requirements of Article 19.  

 

																																																								
3 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
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While looking at the Golden Triangle of Rights enumerated in the Constitution 

of India, it is very well clear that the framers of the Constitution have done it in 

such a way that it acts and stand as a pillar to the national integrity and security 

of the country. These rights under the Golden Triangle are regarded as the basic 

principles or postulates for a smooth moving life.  

 

Hence this means for the sake of development and evolution of the society, 

freedom, and protection to the ordinary citizen should be provided and these 

articles are the most basic among the other fundamental rights, this is the reason 

they are known as the 'Golden Triangle of Rights' these three are the strongest 

guards against the arbitrary actions of the government.  A Constitution of any 

country is a document which embodies the will of the people making it a living 

organic document. Drafting of the Constitution is often regarded as the 

landmark moment in the nation's history, especially to the countries having a 

history of being colonized.  

 

The Constitution in such countries contain not just restraints on state power, 

but also provisions that 'echo the aspirations of the nation' to bring about a 

transformation in the order of things as they exist,4  The facilitation of dialogue 

by public, private and civil organizations in post-apartheid South Africa has 

been centered on unemployment, poverty, and inequality under the 

transformation banner. This means the nation's transformative 

constitutionalism, which alludes to constitutional law which has a motivation 

behind defeating past segregation and disadvantages endured by a group of 

people based on, among other things, race, sex, and color, and simultaneously 

gives equivalent rights and assurance to every single South African.  

 

Our Indian Constitution is also a transformative document, as it also originates 

from the same historical background. In recent years, many scholars attacked 

the judiciary for overreaching and playing the 'activist' role. Scholars have been 

grappling judiciary by their question of judiciary's proper role in modern time 

																																																								
4 Alisha Dhingra, Indian Constitutionalism: A Case of Transformative Constitutionalism, ASIAN JOURNAL OF 
MULTIDISCIPLINARY STUDIES 2(7), (2014) p. 135. 
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when the state itself has transformed it into a 'Socialist Welfare' State from 

'Police State' displaying transformative constitutionalism. Public Schools, as well 

as Private School who have shifted themselves from religious studies to general 

studies in modern times, have also shown transformative constitutionalism. The 

paper focuses on the Transformative Constitutionalism as a vision of the 

Constitution, as our Constitution is not just a founding document, it has a 

radically transformative vision,5 how it balances the freedom with the 

democratic aspiration of social reform and a commitment to substantive 

equality. 

 

TRANSFORMATIVE CONSTITUTIONALISM 

 

A constitution of any country mirrors the will of the people and soul of the 

nation, by embodying the ideals and aspirations and the values to which the 

people have committed themselves. The constitution is a document which helps 

in shaping democracy as it is the living organic document.  

 

It is very much possible that a country having a constitution might not have 

constitutionalism. According to Baxi, Constitutionalism can be defined as, 

 

"Constitutionalism, most generally understood, provides for the structures, 

forms, and apparatuses of governance modes of legitimation of power. But 

constitutionalism is not all about governance; it also provides contested sites for 

ideas and practices concerning justice, rights, development, and individual 

associational autonomy. Constitutionalism provides narratives of both rule and 

resistance."6  

 

There is no such accepted definition of Transformative Constitutionalism, 

Klare defines Transformative Constitutionalism as, 

																																																								
5 Gautam Bhatia, The transformative Constitution: A Radical biography in Nine Acts, (2019) p.279. 
6 Upendra Baxi, Postcolonial Legality, in Henry Schwarz and Sangeeta Ray, (eds.), A companion to Postcolonial 
Studies 540, 544. Cited in Vrinda Narain, Postcolonial Constitutionalism in India: Complexities & Contradictions, 25 
S.CAL.INTERDISC. L.J. (2016) p.122. 
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"a long-term project of constitutional enactment, interpretation, and enforcement 

committed to transforming a country's political and social institutions and power 

relationships in a democratic, participatory, and egalitarian direction."7  

 

Therefore, constitutionalism as a concept conveys legal restraints on the 

exercise of state power and adherence to the Constitution, to the rule of law 

and thereby, to the people's will. The constitutions that have been made by the 

state having the history of colonial are often seen as a, 

 “historical bridge between the past of a deeply divided society, characterized by 

strife, conflict, untold sufferings and injustice, and a future founded on the 

recognition of human rights, democracy, and peaceful co-existence….”8  

‘Transformative Constitutionalism envisions a mechanism to bring in social 

change from an unjust past to a democratic future using the Constitution as a 

tool to achieve this objective.’9  

 

INDIA AND TRANSFORMATIVE CONSTITUTIONALISM WITH 

CONSTITUTIONAL VISION 

 

India had a history of colonial rule with a considerable amount of social ills such 

as untouchability, caste discrimination, gender inequality, which has been 

prevalent in India for a long time. What the will of the people wanted was to 

throw away the colonial past and overcome from all the social ills which are 

there since the ancient times, this is what was exercised during the making of 

the constitution. It was made in need to overthrow its colonial past and to bring 

about new social and political values which are by the democratic values. The 

																																																								
7 Klare, E. Karle., Legal Culture and Transformative Constitutionalism, 14 SOUTH AFRICAN JOURNAL ON 
HUMAN RIGHTS, (1998) p.146. Cited in Alisha Dhingra, Indian Constitutionalism: A Case of Transformative 
Constitutionalism, ASIAN JOURNAL OF MULTIDISCIPLINARY STUDIES 2(7), (2014) p. 136 MADHAV 
KHOSLA, THE INDIAN CONSTITUTION (Oxford University Press, New Delhi, 2012), p.14 Cited in Alisha 
Dhingra, Indian Constitutionalism: A Case of Transformative Constitutionalism, ASIAN JOURNAL OF 
MULTIDISCIPLINARY STUDIES 2(7), (2014) p. 135 
8 Pius Langa, Transformative Constitutionalism, 17 STELLEBOSCH L. REV. p. 351-352 (2006). Cited in Vrinda 
Narain, Postcolonial Constitutionalism in India:Complexities & Contradictions, 25 S. CAL. INTERDISC. LJ. 109 
(2016).   
9 Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, Transformative Constitutionalism and 
the Judicial Role: Balancing Religious Freedom with Social Reform, 3(110) (June 10, 2019, 6:57 PM), 
http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-C3B3-4538-BA67-0100E7A0F797.1-
G__constitution.pdf 
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Indian Constitution is constructed as a ‘moral autobiography’ which promised 

a new future while explicitly rejecting the colonial past.10 There are various 

provisions in the Indian constitution, which shows the transformative aspect of 

the composition.  

 

 ‘The will of the people and aspirations of the people, with the cherished goals 

of the liberty,  equality, fraternity, and justice is provided in the Preamble to the 

constitution of India. A secular, socialist, democratic state. Part III of our Indian 

constitution contains Fundamental rights against the state curbing the power of 

the state, including the ideals of equality11, non-discrimination12, freedom of 

speech and expression13, movement,  association14, freedom of religion,15life and 

personal liberty16.’17   

 

These fundamental rights have brought a transformation in the system by 

curbing untouchability, the abolition of Sati, feudal titles, and begar.18 Thus, the 

quest for the establishment of a new social order through political power is 

implicit in the constitution. Indian constitution was ‘designed to break the social 

hierarchies’ and open up a new chapter of freedom, equality, and justice.19 It 

was a revolutionary moment, especially for the deprived classes, who hoped to 

receive equal treatment in society after its adoption.20 The constitutional vision 

of the constitution makers was not to forget the things to be admired in ancient 

India but to curb the social ills which the people should not get back to in future. 

																																																								
10 Supra Note 5. 
11 CONSTITUTION OF INDIA, 1950, Article-14. 
12 CONSTITUTION OF INDIA, 1950, Article-15, 16 
13 CONSTITUTION OF INDIA, 1950, Article-19(1)(a) 
14 CONSTITUTION OF INDIA, 1950, Article-19 
15 CONSTITUTION OF INDIA, 1950, Article-25 
16 CONSTITUTION OF INDIA, 1950, Article-21 
17 Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, Transformative Constitutionalism and 
the Judicial Role: Balancing Religious Freedom with Social Reform, (110) (June 10, 2019, 6:57 PM), 
http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-C3B3-4538-BA67-0100E7A0F797.1-
G__constitution.pdf 
18 CONSTITUTION OF INDIA, 1950, Article-23 
19 RAJEEV BHARGAVA (ED.), OUTLINE OF POLITICAL THEORY OF THE INDIAN CONSTITUTION 
IN POLITICS AND ETHICS OF THE INDIAN CONSTITUTION, (Oxford University Press, New Delhi, 2008), 
p. 15. Cited in Alisha Dhingra, Indian Constitutionalism: A case of Transformative Constitutionalism, ASIAN 
JOURNAL OF MULTIDISCIPLINARY STUDIES 2(7), (2014), p.135. 
20 Kamal Kumar, Outline of Political theory of Indian Constitution in Politics and Ethics of the Indian Constitution, 
IOSR JOURNAL OF HUMANITIES AND SOCIAL SCIENCE, 19(3), (2014), pp.29. 
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There has been a tug of war amid India. The tug of war is less in the form of 

political adversaries than like the fight for India’s conscience. The constitutional 

vision seen by our constitution makers was the vision to access to justice, 

curbing the social ills, and bringing substantive equality. The task of interpreting 

the law is with the Judicial organ of the state, and It ensures that the 

constitutionalism is there in the state, and the principles of the constitution hold 

relevance in the country.  

 

The role of Judiciary is not just confined to the interpretation of laws, but the 

understanding of the text must be in a manner to further principles and goals 

of the constitution that reverberates with the modern and changed society. 

There should not be too much deviation from the mandates of the law, too 

much variation can also be opposed by the state, and there is a chance that 

arbitrariness can also emerge. 

 

The role of judiciary can be divided into two folds; first, that is upholding the 

constitutional values by creatively interpreting the text while remaining within 

the ambit and respecting the constitutionally mandated separation of powers 

without overreaching its jurisdiction and venturing into forbidden fields.21 

There are several criticisms on the courts for being ‘too activist.’,   ‘too 

interventionist’ or ‘too powerful’ the question then arises is what ought to be 

the role of judges, what should be their roles? This has been a subject of 

controversy since a long, long time. Every Judge has a different concept and 

perception about what ought to be the role of judges, and what should be their 

role, especially when there is a case of dynamically changing society and 

forward-looking transformative constitution.  

 

The judiciary is an activist when it interferes in such areas which are out of its 

jurisdiction, for instance in the case of judicial legislation. It may also occur 

																																																								
21 Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, Transformative Constitutionalism and 
the Judicial Role: Balancing Religious Freedom with Social Reform, Transformative Constitutionalism and the Judicial 
Role: Locating the ‘Proper’  (111) (June 10, 2019, 6:57 PM), 
http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-C3B3-4538-BA67-0100E7A0F797.1-
G__constitution.pdf  
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‘when courts strike out a law that may be ‘arguably constitutional’ when courts 

creatively interpret a provision in sensitive issues when the court deviates from 

the line of precedents and violates the doctrine of stare decisis when it 

adjudicates upon polycentric issues etc..’22 For instance, the case of National 

Judicial Appointment Commission,23 this bill was passed by both the houses 

Lok Sabha (13 August 2014)  and Rajya Sabha (14 August 2014) and was 

quashed by the judges of Supreme Court.  

 

The Indian parliament created the NJAC in response to the criticism of the 

existing ‘collegium system’ in which Senior Supreme court judges had the final 

word on the appointments of the higher judiciary, The Supreme Court denied 

Parliament the authority to make this determination by issuing the NJAC 

judgment before the commission began to operate.24 Justice Kehar held that the 

NJAC violated the “basic structure” of the Constitution because it compromised 

judicial independence.25 According to the majority, judicial primacy in 

appointments- that is, giving the chief justice and other justices the 

determinative role in the selection of judges- is integral to the judiciary’s 

independence.26 

 

The purpose of the judiciary in such cases is also arguable whether the court 

should follow the law strictly or try to creatively interpret it in such a manner so 

that it tackles the complex nature of the issue and bring it in line with the 

transforming society. Should it be ‘a transformative actor, a protector of constitutional 

rights, a facilitator of the democratic process, an organ of the state that adheres strictly to the 

separation of powers, or an institution that is above politics and populism?’27 This kind of 

																																																								
22 Oscar Sang, The Separation of Powers and New Judicial Power: How the South African Constitutional Court 
Plotted Its Course, ELSA MALTA LAW REVIEW, Ed III, 2013, p. 99.  
23 Supreme Court Advocate-on-Record Association & anr v. Union Of India, (2016) 4 SCC 1 (India) 
24 Rehan Abeyratne, Upholding Judicial Supremacy in India: The NJAC Judgment in comparative perspective, 1 (569), 
(June 17, 2019, 1:20 AM), https://www.gwilr.org/wordpress/wp-content/uploads/2017/05/ILR-Vol-49.3_Rehan-
Abeyratne.pdf  
25 NJAC Judgment, 4 SCC at 428. The Basic Structure Doctrine emerged out of a series of Indian Supreme Court 
(Supreme Court) cases in the 1960s and 1970s. It prevents India’s Parliament from amending the constitution in the 
ways that would alter the Constitution’s core identity. 
26 NJAC Judgment, 4 SCC at 341 
27 VILHENA, BAXI AND VILJOEN (EDS.), TRANSFORMATIVE CONSTITUTIONALISM: COMPARING 
THE APEX COURTS OF BRAZIL, INDIA AND SOUTH AFRICA (Pretoria University Law Press, Pretoria, 
2013). 
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situation calls for a need to find the role of the judiciary in a democratic country 

like India, which is changing dynamically. Judiciary needs to come up with 

jurisprudence to resonate with the transformative vision of the constitution, 

being a requirement of transformative constitutionalism. It needs to understand 

the constitution, it's past, and its struggle of marginalized groups. In this way, 

postcolonial constitutionalism is a demonstration of the judiciary taking rights 

seriously through taking human sufferings seriously.28  

 

The Indian judiciary has a record of upholding constitutional values and 

aspirations as a mixed record. PIL was an innovation which expanded the 

mechanism of the rule of locus standi through epistolary jurisdiction and suo 

moto cognizance of the matters; this was a result of the try the apex court did to 

reach people. Through the creative interpretation of the constitution and 

judicial creativity, the Supreme Court has expanded the ambit and scope of 

fundamental rights, most notably Article-21 and has even read most of the 

Directive Principles into Part III. 29 In recent days, there have been a lot of such 

cases which has set an example of judicial activism and transformative 

constitutionalism. Decriminalizing homosexuality in India was a matter of 

Transformative Constitutionalism; this judgment30 of the Supreme Court 

reintroduced the concept of ‘Transformative Constitutionalism’ to the Indian 

Jurisprudence. In this judgment, the Apex court creatively interpreted the 

Article-15 and 19 of the Indian Constitution. 

 

Justice Chandrachud when dealing with transformative constitutionalism in the 

context of section 377 of the IPC stated: 

 

 “In its transformational role, the Constitution directs our attention to resolving 

the polarities of sex and binarities of gender. In dealing with these issues, we 

confront much that polarises our society. Our ability to survive as a free society 

																																																								
28 Upendra Baxi, The Promise and Peril of Transcendental Jurisprudence: Justice Krishna Iyer’s Combat with the 
Production of Rightlessness in India, in C.Raj Kumar and K. Chockalingam (eds) HUMAN RIGHTS, JUSTICE, & 
CONSTITUTIONAL EMPOWERMENT 3, 15. Cited in Vrinda Narain, Postcolonial Constitutionalism in India: 
Complexities & Contradictions, 25 S.CAL. INTERDISC. L.J. (2016), p. 124. 
29 See Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
30 See Navtej Singh Johar v. Union of India, AIR 2018 SC 121 
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will depend upon whether constitutional values can prevail over the impulses of 

the time. The ability of a society to acknowledge the injustices which it has 

perpetuated is a mark of its evolution. In the process of remedying wrongs under 

a regime of constitutional remedies, recrimination gives way to restitution; 

diatribes pave the way for dialogue and healing replaces the hate of a community. 

For those who have been oppressed, justice under a regime committed to human 

freedom has the power to transform lives. In addressing the causes of oppression 

and injustice, society transforms itself. The Constitution has within it the ability 

to produce a social catharsis. The importance of this case lies in telling us that 

repercussions of how we address social conflict in our times will travel far beyond 

the narrow alleys in which they are explored.”31 

 

 As Section 377 of the Indian Penal Code was held unconstitutional; this 

showed that the Apex Court was deeply reflective about the marginalized 

communities, constitutional rights get a meaningful purpose. The words which 

were used by the court regarding Section 377 were that it is both ‘Criminality of 

the law’ and the ‘silence and stigmatization’ of the society towards the LGBT 

community that organizes the minimization and the prohibition of the former.  

Constitution plays a similar role in shaping normative values among individuals 

within a society.  

 

Constitution seeks a transformative change in the order of relations not just 

between the State and individual but also between individuals, and there is a 

conscious attempt to reverse the socializing of prejudice, discrimination, and 

power hegemony in a disjointed society due to the transformative potential in 

the Indian constitution. There is an established lineage in postcolonial 

constitutions, to be understood as a transformative document. Even the 

expanded role of the Supreme Court got criticized by the scholars, and the 

scholars termed the apex court as being an imperio imperium.32The engagement of 

Judiciary beyond a point is arguable; this may lead to judicial tyranny and 

																																																								
31 Vivan Eyben, The Section 377 has also brought in Transformative Constitutionalism, (June 17, 2019,  5:45 AM), 
https://www.newsclick.in/section-377-judgement-has-also-brought-transformative-constitutionalism 
32 Gadbois, Supreme Court Decision Making, (1974) 1 BANARAS LAW JOURNAL 10. 
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transform the judiciary from being the weakest to the strongest amongst the 

three. In effect, the supreme court in India has been inconsistent with its 

approach to constitutionalism. There have been a few cases in which the 

Supreme Court of India has displayed a zealously activist approach33 , and in 

rest of the cases, it merely gives up all its responsibilities and adheres to the strict 

letter of the constitution.34  

 

This paper seeks to scrutinize the way Indian judiciary has dealt with the 

contentious issue of protecting religious freedom on the one hand and 

upholding constitutional aspiration of social reform on the other. By entering 

into the realm of religion, and sitting in the judgment over what constitutes a 

religion and what a religious text means through the formulation of the 

controversial Essential Religious Practices Test by the court, it has, in trying to 

balance between the two conflicts, undermined secularism and further restricted 

the constitutional freedom of religion, much beyond what was constitutionally 

envisaged.35  

 

THE ‘ESSENTIALLY RELIGIOUS’ AND ‘ESSENTIAL TO 

RELIGION’ CONUNDRUM: A BALANCING ACT BETWEEN 

SOCIAL REFORMS AND RELIGIOUS FREEDOM 

 

India being a secular country, different religions are coexisting in the territory 

of India with a faith-based Indian society. The Constitution of India was drafted 

in the backdrop of the partition, due to which our constitution makers one of 

the objectives was to foster trust and respect for all religions. As there was a 

deep religious entrenchment in the daily lives of the people, the constitution 

																																																								
33 See for example Maneka Gandhi v. Union of India, AIR 1978 SC 597; Vishakha v. State of Rajasthan, AIR 1997 
SC; Keshvananda Bharti v. State of Kerela, AIR 1973 SC 1461; Bandhua Mukti Morcha v. Union of India, AIR 1984 
SC 802; NALSA v. Union of India, (2014) 5 SCC 438.  
34 See for example Suresh Kumar Koushal v. Naz Foundation, (2014) 1 SCC 1; A.K Gopalan v. Union of India, AIR 
1950 SC 27; ADM Jabalpur v. Shivkant Shukla, AIR 1976 SC 1207. 
35 Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, Transformative Constitutionalism and 
the Judicial Role: Balancing Religious Freedom with Social Reform, Transformative Constitutionalism and the Judicial 
Role: Locating the ‘Proper’  (113) (June 17, 2019, 7:35 AM), 
http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-C3B3-4538-BA67-0100E7A0F797.1-
G__constitution.pdf 
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was not made to follow the ‘strict walls of separation’ model of secularism. 

There was one of ‘principled distance’36 and ‘equal rate of tolerance for all.’  

 

But there was a humungous amount of social ills in the society emerging out of 

religious beliefs, especially in the Hinduism such as child marriage, Sati, 

Untouchability, caste discrimination and many more which needed to 

eliminated from the society to set a new egalitarian social order. The 

Constitution of India also gives us the fundamental right37 to freely profess, 

practice, and propagate religion subject to public order, morality, and health. 

Article 25(2)(b) however makes an exception to the general rule- the state can 

make a law that provides for social reforms, or which throws open Hindu 

religious institutions of public nature to all classes and sections of Hindus.38  

 

These two provisions have always brought controversies and have often come 

into conflict with religious groups opposing legislation on the grounds of 

violation of Article 25 and the state defending them as the social reform 

legislation. For instance, in the case of Triple Talaq39case and Sabrimala Case.40  

 

Indian Constitution maintains three approaches to religion: ‘the state could 

regulate religious freedom; state neutrality towards all religions; and reformative 

justice whereby religious freedom would be curtailed on the grounds of public 

order, health, morality, and religious practices and institutions in economic, 

financial, political or other secular activities.’41 The judges in India have to 

balance religious freedom, social justice, and individual liberty.42 To bring Social 

reforms and substantive equality state needs to intervene in the religious affairs 

to some extent, but with every ERP test by the Supreme Court, the religion’s 

																																																								
36 Rajeev Bhargava, The Distinctivenss of Indian Secularism, T.N. SRINIVASAN (ED.) THE FUTURE OF 
SECULARISM (Oxford University Press, Delhi, 2006), p.20.  
37 CONSTITUTION OF INDIA, 1950, Article-25. 
38 Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, Transformative Constitutionalism and 
the Judicial Role: Balancing Religious Freedom with Social Reform, Religious Freedom and Social Reform: A 
Balancing Act,  (113) (June 17, 2019, 8:07 AM), http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-
C3B3-4538-BA67-0100E7A0F797.1-G__constitution.pdf  
39 Shayra Bano v. Union of India, (2017) 9 SCC 1 
40 Indian Young Lawyers Association v. State of Kerela, (2017) 10 SCC 689 
41 Supra Note 26. 
42 Supra Note 26. 
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freedom goes undermined especially in term of a so-called individual’s right to 

practice religion.  

 

The courts began with the ‘essentially religious’ practices which were religious 

by their very nature and were protected under the constitution. The religious 

groups or denomination itself had the right to choose what kind of rites do they 

need to perform, and the state only intervened in such practices, if they were 

against public order, health or morality or in violation of any of the provisions 

of Part III. 43 The activities that are regulated by the state, through associated 

with the religious practice are economic, commercial, or political.44  

 

According to the present understanding of the ERP test, only those practices 

are protected under the Constitution of India which is ‘essential to religion’ and 

which are so much attached to it that changing that particular practices will 

change the entire character of the religion. There is no such requirement stated 

in the Constitution, which makes a practice ‘essential to religion.’45 The court 

expanded its power after it assumed the power to decide which practices were 

‘essential to religion.’ It started to analyze and understand the religious texts and 

adding additional tests to determine the essentiality of religions, thereby 

undermining religious freedom, and secularism as a whole. 

 

Through Ram Prasad Seth v. State of Uttar Pradesh,46 the Allahabad High Court 

confused ‘essentially religious’ and ‘essential to religion’ which truly crystallized 

the ERP test and opened religion to be scrutinized by the courts. The judgments 

																																																								
43 The Commissioner, Hindu Religious Endowments, Madras v. Shri Lakshmindra Thirtha Swamiar of Shri Mutt, AIR 
1954 SC 282. 
44 Ratilal v. State of Bombay, AIR 1954 SC 388. 
45 Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, Transformative Constitutionalism and 
the Judicial Role: Balancing Religious Freedom with Social Reform, Religious Freedom and Social Reform: A 
Balancing Act,  (113) (June 18, 2019, 6:25 PM), http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-
C3B3-4538-BA67-0100E7A0F797.1-G__constitution.pdf 
46 AIR 1957 All 411 cited in Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, 
Transformative Constitutionalism and the Judicial Role: Balancing Religious Freedom with Social Reform, Religious 
Freedom and Social Reform: A Balancing Act,  (113) (June 18, 2019, 6:25 PM), 
http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-C3B3-4538-BA67-0100E7A0F797.1-
G__constitution.pdf 
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which came after this did not interpret essential as a qualification to the nature 

of practice but as a connotation to mean relevant to the religion.47 

 

The constitution forbids the court to venture into religious questions under 

Article 25. In the case of Venkataramma Devaru v. State of Mysore,48 the Supreme 

Court went into the interpretation of the sacred texts of Hindu religion to state 

that untouchability is not an integral or essential part of Hinduism, without 

untouchability also the religion will have its character. The scholars criticized 

this kind of active intervention by the court, especially when the court could 

have given the decision based on Article 14 and Article 15 of the constitution, 

and based on this could have abolished untouchability.  

 

The apex court followed a more sensible approach in the case of Adhitayan v. 

Travancore Dewaswam Board,49 where the court held that appointment of only 

Brahmin Priests is a violation of Article 17. Even in Shah Bano’s case,50 the court 

could have easily adjudicated upon the case based on the provisions of the 

Criminal Procedure Code rather than going into the interpretation of verse 241 

of Quoran. In the Shah Bano case, a non-muslim secular jurist trained only in 

secular law, Justice Chandrachud interpreted the significant Islamic law 

principles upon which there is no consensus even among trained Islamic legal 

scholars. One of the most notable cases which show how courts have started 

interpreting the religious texts is Sabarimala case,51 even in this case, the court 

could have decided based on principles and provisions of Constitution such as 

Fundamental rights and DPSP.  

 

There was a case in which the Apex court gave a decision on such basis which 

they were not meant to provide, in the case of Sastri Yagnbapurushadji & ors v. 

																																																								
47 Supra Note 45 
48 AIR 1958 SC 255. 
49 AIR 2002 SC. 
50 AIR 1985 SC 945 cited in Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, 
Transformative Constitutionalism and the Judicial Role: Balancing Religious Freedom with Social Reform, Religious 
Freedom and Social Reform: A Balancing Act,  (115) (June 18, 2019, 6:25 PM), 
http://docs.manupatra.in/newsline/articles/Upload/AB27D7AA-C3B3-4538-BA67-0100E7A0F797.1-
G__constitution.pdf 
51 Indian Young Lawyers Association v. State of Kerela, (2017) 10 SCC 689 
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Muldas Bhudardas Vaishya,52 the petitioners claim that they were not Hindus and 

hence, the temple entry rules and legislation will not apply to them. The court 

went into a detailed exposition of tenets of Hinduism and concluded that the 

Satsangis were Hindus. The court further went on and made them realize that 

their views regarding the entry into the temple were under a false understanding 

of the teachings of their founder Swami Narayan’s superstition and ignorance. 

In this way, the court expertly tutored a religion group about what their religion 

meant, about which the judges were ill-equipped to do, not being trained in 

theology. This was also seen in the subsequent judgments of the Apex court, in 

the case of Nikhil Soni v. Union of India, 53 where the Rajasthan HC banned  

Santhara on the ground that it doesn’t constitute an essential religious practice 

and is hence, not protected under Article 25.  

 

What is essential and what is not essential is now a decision which is not in the 

hands of the religious leaders; instead, it is in the hands of the courts. In Qureshi 

v. State of Bihar,54 the Supreme court stated that slaughter of cows on Eid was 

not an essential practice to be done on Eid and was also not obligatory as they 

have options of other animals which could be slaughtered.  A test of obligation 

was added here by the Supreme Court of India curbing the scope of religious 

freedom.55 Even in Fasi v. S.P of Police,56 where a police officer challenged a law 

which did not allow the police officer to keep the beard as a violation of his 

fundamental rights.  

 

The court relied on the fact that there are many Muslims who doesn’t have a 

beard, and even the petitioner himself didn’t have a beard earlier and 

disregarded the evidence from Quoran provided by the petitioner. In the case 

of Ismail Farooqui v. Union of India,57 the court was called upon to decide upon 

the matter whether or not the state can acquire land over which the Babri Masjid 

																																																								
52 AIR 1966 SC 1119. 
53 2015 Cri LJ 4951 
54 AIR 1958 SC 731. 
55 M. Mohsin Alam, Constructing Secularism: Seperating ‘Religion’ and ‘State’ under Indian Constitution, ASIAN 
LAW, VOL.11, (2009) p.39. 
56 1985 ILLJ 463 Ker. 
57 AIR 1995 SC 605. 
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stood and in this case what court scrutinized was whether praying in a mosque 

is an essential part of Islam or not? The findings of the court were that nowhere 

in the Islam is given that only prayers can be done inside the mosque and held 

that it is not essential to pray in a mosque as it could be done in the open too.  

 

The test which is being exercised by the court is the test of obligation, which 

very much curtails individuals right to practice religion in his way. This test 

protects a practice only if it is ‘obligatory’ or ‘essential.’ As long as the faith does 

not get in the path of Public Order, Morality, health, or is not violative of any 

of the fundamental rights, the practice must be granted protection.  

 

‘Some practices may merely stem from superstitions, such kind of practices need 

to be scrutinized carefully and rationally’ said Justice Gajendragadkar in Durgah 

Committee, Ajmer v. Syed Hussain Ali.58 The Supreme Court introduced a Test of 

Rationality.59 

 

Rationality is a highly subjective term; every individual has a different belief 

system in a similar way even a judge has his belief system and only because the 

judge’s idea of morality and rationality is different from that of the religious 

groups doesn’t make it immoral or irrational. Factually, if we only give this 

power to a few judges would lead to the imposition of their ideas, elitist and 

majoritarian cultural values on the community, thus destroying diversity.60  In 

Acharya Jagdishwaranand v. Commissioner of Police, Calcutta,61 in this case, the court 

held that tandava was not an essential part of Ananda Margi Faith as it began in 

1966 and faith began in 1955. The court effectively added another test of 

antiquity to determine essentiality. In Bal Patil v. Union of India,62 the court held 

that Jainism is not a separate religion than Hinduism but mere a “revolution within 

																																																								
58 AIR 1961 SC 1402 
59 Supra Note 53. 
60 Sanskriti Prakash & Akash Deep Pandey, Transformative Constitutionalism, Transformative Constitutionalism and 
the Judicial Role: Balancing Religious Freedom with Social Reform, Religious Freedom and Social Reform: A 
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Hinduism.” The two religions differ on the fundamental principle of belief in 

God, and yet the court found it insignificant for the difference between the two 

religion. Various scholars criticized the judgment by stating that law has no 

scope in delineating the scope of religion. Based on all these things, the present 

scenario is found, It is not just enough to be religious for a practice to be 

approved, it should also be obligatory, moral, rational, and antique.  

 

CONCLUSION: TRANSFORMATIVE CONSTITUTION AS 

CONSTITUTIONAL VISION 

 

Our constitutional makers drafted our constitution with a vision and objectives 

which intended to transform the state and the society by creation of a new 

society based on equality, freedom, and dignity. These are achievement to 

substantive equality, which requires an understanding of the systematic and 

entrenched dominion and inequality,63 The accomplishment of substantive 

society is not only specified under the Constitution64 but also as a value that our 

constitutional makers founded and the new society wants to achieve. We need 

a transformation of legal culture, as the maintenance of substantive equality and 

provision of socio-economic rights to all by themselves are not sufficient to 

transform the country, even Constitutional law interference in private relations 

are also needed.  

 

The ERP tests have been criticized variously by scholars and practitioner as the 

judges are trained in the law, not in theology. The judges can never be 

competent enough to deliver informed judgments about religious matters. The 

power of the court can be used arbitrarily to modernize Indian states. The 

freedom to practice religion is guaranteed to individuals and not to the 

community and deciding upon such matters curb the freedom of those 

individuals who wish to practice their faiths in their way and through different 

practices. The ideologies of judges may threaten the diversity of the religion, 
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and the faith people hold on that religion. Justice Lacobucci said, “the State is in 

no position to be, nor should it become, the arbiter of religious dogma.”65  

 

That could involve a secular ideology dictating to a religious one, with a 

government or courts, re-educating believers to show them their ‘errors.’66 The 

state becomes an insider into religion when practices which allow the court to 

decide the contents of faith are done and this transformation has given the 

judiciary a political role in ‘secularism adjudication.’- not only it legitimizes state 

intervention, it carries out the internal critique itself.67 The most extensive 

interpretation of the Constitution doesn’t allow the court to test the antiquity, 

the rationality, and the obligation to be applied to define and set the scope of 

religion. It is one thing to shape religion in terms of secular public standards, 

and a whole other thing to. ‘attempt to grasp the levers of religious authority and to 

reformulate religious tradition from within.’68 This is all not to say that all kinds of 

religious practices should be allowed, howsoever violative they may be of 

constitutional rights. This will be done when judiciary will test spiritual practices 

on secular values such as equality, liberty, and justice rather than becoming an 

internal critic of religion themselves. 

 

Thus, In the Indian scenario, the transformative constitutionalism required is to 

bring the socio-economic quality and substantive equality and further requires 

the judiciary to play such a creative role to further the constitutional aspirations. 

We need to curb social ills rather than just criticizing it; we need transformative 

constitutionalism as our constitutional vision, but this transformation should 

not be monotonous and be in such a way that it helps in balancing the 

preservation of religious freedom on the one hand, and inherent aspiration of 

social reform on the other. 
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