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there is no specific theme by which the Journal is restricted. This allows Lawyers, Researchers and 

Law students alike to express their views in accordance with their interests. Corpus Juris was born 

from the thought that the legal academia of the world has become somewhat static, even as 

humans continue to witness progress in leaps and bounds across other disciplines. Bearing the 

idea that Law and Social Science need to change with the progress of society and social fabric of 

the world, this is a humble attempt that intends to reinstate the lost atmosphere of legal research 

and progress across the globe. 
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ALTERNATE DISPUTE RESOLUTION IN INDIA: A NEWFANGLED 

APPROACH 
 - SHAURYA DUTT1 AND SHEENAM THAKUR2 

 

PROLEGOMENON 

 

The gravest effect of court delay not only dilutes the very essence of justice but has 

an adverse consequence on the emotional, economic and societal behaviour of a 

litigant. Delay defeats the parties of all hopes and they feel unsecured in the process 

of seeking justice. This in turn increases and encourages corruption, falsehood, 

perjury, forgery and so on. Delay, unpredictability and cost are considered as three 

main enemies of efficient administration of justice.3	Unfortunately, they are deeply 

rooted in the Indian judicial system. The litigants are always interested in getting their 

disputes resolved as early as possible through a process which is cheap, flexible and 

not based on rigid formula of legal principles or technicalities.  

 

In simple words, they need substantive justice and not procedural justice. This has led 

to the development of an alternative to the court system popularly known as 

Alternative Dispute Resolution (ADR) mechanism.4	The perception of ADR has 

become increasingly significant throughout the world in the resolution of different 

kinds of disputes. This is due to the fact that ADR is viewed as litigant friendly system 

in any kind of society or economic setup.5	ADR has not just been an alternative to 

court system going by its nomenclature. In fact, it has broadened the road of access 

to justice by manifold. With just 12 judges per million population, India stands at the 

bottom of the list in terms of speedy and quality administration of justice.6		

	

																																																								
1 Student, B.A. LL.B (Hons.), H.P. National Law University, Shimla. 
2 Student, B.A. LL.B (Hons.), H.P. National Law University, Shimla. 
3 Arun Mohan, Justice, Courts and Delays, Vol. 1, (New Delhi: Universal Law Publishing Co. Pvt. Ltd., 2009) p. 19. 
4 John W. Bagby, E-commerce Law: Issues for Business, First edition (Ohio: West Legal Studies in Business, 2003) p. 
38. 
5 Georgios Zekos, ‘The Role of Courts and ADR in the Rule of Law’, Icfai University Journal of 
Alternative Dispute Resolution, Vol. VII, No. 3, 2008, pp. 11 - 36 at p. 11. 
6 See Maneesh Chhibber, ‘Do we need more judges? CJI Thakur’s plea to the govt raises key questions’, available at 
<http://indianexpress.com/article/india/india-news-india/india-judiciary-cji-t-s-thakursupreme-court-judges-
pending-cases-2778419/> 
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Recent decades have been clouded with litigation explosion, which is a threatening 

malignancy in society. India’s litigation map shows tremendous increase in number of 

cases especially after the 1990s. With the courts as the major mechanism for settlement 

of disputes, our society is becoming less cooperative and more combative in nature. 

Thus, ADR as a mechanism to supplement the efforts by the courts needs special 

focus and attention.	
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CONCEPT & TYPES OF ADR 

 

Just like the diversity in causes of disputes, the settlement models are also varied. 

Alternative Dispute Resolution encompasses a wide array of practices, which are 

directed towards cost effective and quick resolution of disputes. ADR, as the name 

suggests, is an alternative to the traditional process of dispute resolution through 

courts.7 It consists of set of practices and techniques to resolve disputes outside the 

courts. Since it actively involves parties themselves to settle their disputes, it results in 

the amicable settlement of disputes, which is not possible generally through courts.  

 

Hence, these practices are escape routes from tiresome adjudication process. Many of 

such practices have evolved to settle the disputes with minimum adverse impact on 

the relationship between the parties. Mahatma Gandhi has said “I realized that the 

true function of a lawyer was to unite parties.” Hence, role of lawyers in promoting 

non-adversarial dispute settlement mechanisms is undoubtedly very significant. The 

ADR techniques mainly include arbitration, conciliation, mediation and negotiation. 

In India, Lok-Adalat stands as another additional form of ADR mechanism, which 

combines different techniques like conciliation, mediation and negotiation.  

 

Arbitration is a process for settlement of disputes fairly and equitably through a 

person or persons or an institutional body without recourse to litigation by the 

disputing parties pursuant to an agreement.8 It may be ad-hoc, contractual, 

institutional or statutory.9 A neutral third person chosen by the parties to the dispute 

settles the disputes between the parties in arbitration. Though it resembles the court 

room based settlement, it involves less procedure and parties’ choice of arbitrator. It 

exists with the established less cumbersome process and it is quite useful in resolving 

different kinds of disputes including international commercial disputes.  

 

																																																								
7 D. P. Mittal, Law of Arbitration ADR  and Contract, Second edition, (New Delhi; Taxman Allied Services (P) Ltd, 
2001) p. 8. 
8 H. K. Saharay, Law of Arbitration and Conciliation, (Kolkata: Eastern Law House, 2001) p. 3; Phillip Capper, 
International Arbitration: A Handbook, Third edition, (London: Lovells, 2004) p. 2. 
9 Nomita Aggarwal, ‘Alternative Dispute Resolution: Concept and Concerns’, Nyaya Deep, Vol. VII, Issue 1, January 
2006, pp. 68 - 81 at p. 73. 
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At present, arbitration is the only legally binding and enforceable alternative to 

ordinary court proceedings.10 The arbitration cannot oust the jurisdiction of courts 

completely. Thus, Arbitration is an alternative process to litigation, but it does not 

replace the ordinary judicial machinery in all its aspects. 

 

Conciliation is a private, informal process in which a neutral third person helps 

disputing parties to reach an agreement.11 It is a process whereby the parties, together 

with the assistance of the neutral third person or persons, systematically isolate the 

issues involved in the dispute, develop options, consider alternatives and reach a 

consensual settlement that will accommodate their needs. Usually, the conciliator in 

this process would independently investigate into the dispute and draft his report 

indicating the method of settlement of disputes. Then it is left open to the parties 

themselves to come to a final settlement in line with the report of the conciliator, with 

or without any changes to be agreed by the parties. Hence, unlike arbitration, the 

conciliator’s report would not be binding on the parties. 

 

Mediation involves the amicable settlement of disputes between the parties with the 

help of a mediator. The task of the mediator is to bring the parties together to the 

process of amicable settlement of their disputes. Mediator would influence the parties 

to cut down their demands with a view to reach a mutually acceptable solution. Hence, 

the mediator plays the role of a facilitator in attaining cooperation between the parties 

to the dispute. Mediation lays emphasis on the parties’ own responsibilities for making 

decisions that affect their lives instead of a third party judging the fate of parties to 

the dispute. Thus, mediation can be termed as assisted negotiation12, wherein the 

mediator, by virtue of his influence, brings the parties to negotiating table and assists 

in the settlement of their disputes.13 This party autonomy in the mediation makes it 

more popular among the informed litigants. 

 

																																																								
10 G. K. Kwatra, Arbitration and Alternative Dispute Resolution: How to Settle International Business Disputes with 
Supplement on Indian Arbitration Law, (New Delhi: Lexis Nexis Butterworths, 2004) p. 2. 
11 Nomita Aggarwal, ‘Alternative Dispute Resolution: Concept and Concerns’, Nyaya Deep, Vol. VII, Issue 1, January 
2006, pp. 68 - 81 at p. 73. 
12 Stephen J. Ware, Alternative Dispute Resolution, (St. Paul: West Group, 2001) p. 6. 
13 Abraham P. Ordover, G. Michael Flores and Andrea Doneff, Alternatives to Litigation: Mediation, Arbitration and 
the Art of Dispute Resolution, (Notre Dame: National Institute for Trial Advocacy, 1993) p. 6. 
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Negotiation closely resembles mediation. However, it is more often referred to as a 

method wherein the parties to the dispute themselves would settle their disputes. The 

negotiation process provides the parties an opportunity to exchange ideas, identify the 

irritant points of differences, find a solution, and get commitment from each other to 

reach an agreement. Bargaining is a common feature of the negotiation process. Even 

if a third party negotiator is involved in the process of negotiation, his role would be 

limited to inducing the parties to the process of negotiation. Alternatively, there may 

be communication between two or more agents of parties to try and come to a 

mutually acceptable solution by way of bargaining. Thus, it mainly involves 

communication for the purpose of persuasion.14 

 

GIMMICK OF ADR 

 

• Speedy and Economic Disposal of Cases 

 

Abraham Lincoln has rightly said “discourage litigation; A nominal winner is often the 

real loser-in fees, expenses and waste of time.”15 The court proceedings do not offer 

a satisfactory method for settlement of disputes as it involves inevitable delays due to 

its lengthy procedures and technicalities.16 ADR, on the other hand, provides an 

economic, expeditious and informal remedy for disputes. This economic and speedy 

relief is very significant because the delay in the dispensation of justice might itself 

result in injustice to the litigants quite often. For example, in the cases of motor 

accident claims, the victims may require the compensation to be paid without delay in 

order to meet medical and other expenses. Any inordinate delay in such cases would 

defeat the very purpose of the compensation. In these matters, ADR mechanisms are 

of great help to the victims in obtaining speedy relief.17 

 

 

																																																								
14 Stephen Goldberg, Frank Sander and Nancy Rogers, Dispute Resolution: Negotiation, Mediation and Other 
Process, Second edition, (London: Little, Brown and Company, 1992) p. 17. 
15 See <http://www.icadr.org/> 
16 Goda Raghuram, ‘Alternative Dispute Resolution’, Nyaya Deep, Vol. VIII, Issue 2, April 2007, pp. 17 
- 24 at p. 22. 
17 Ever since Lok Adalats have been given statutory recognition in 1987, more than 8.25 crore cases have been settled. 
See <http://nalsa.gov.in/lok-adalat> 
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• Less Technicalities 

 

ADR procedures are not afflicted with the rigorous rules of procedure. No fixed sets 

of rules are employed as such, be it in mediation or negotiation or even in Lok Adalats. 

In case of arbitration, however, the rules of arbitration institution, which are fixed, are 

sometimes applied. Otherwise, the parties may meet and fix the procedures for 

themselves with the help of a mediator. It is much easier with more informal 

procedures to avoid the confusion involved in the usually stringent procedures. This 

prevents the injustice being caused to an ordinary man due to his failure to understand 

and follow the complicated procedures. Hence, it is the substantive justice and not 

procedural justice that gets prominence in ADR. The ADR thus facilitates access to 

justice in real sense. 

 

• Scope for Parties’ Autonomy 

 

Apart from the fixing of procedures, the parties to the disputes enjoy autonomy with 

respect to choice of the arbitrator, conciliator or mediator and fixation of date and 

place of settlement. The autonomy to choose the arbitrator, conciliator or mediator 

can lead to the appointment of persons who are familiar with the business or have 

other relevant expertise and can thus play an effective role in dispute resolution. Thus, 

as rightly pointed by Australian Supreme Court in Mitsubishi Motors Corporation v. Solar 

Chrysler Plymouth Inc18, adaptability and access to expertise are hallmarks of ADR. The 

person chosen to arbitrate, conciliate or mediate would normally be an expert in the 

subject matter of the dispute, whereas a judge would seldom have any practical 

experience of the technicalities of the subject matter in question.19 

 

• Amicable Settlement of Disputes 

 

Since ADR is not adversarial and aims for all sides ending up with a solution that is 

acceptable to all the parties involved, it is indeed vital in maintaining or restoring 

relationships. The bargaining process under ADR mechanisms helps the parties to 

																																																								
18 87 L Ed 2d 444 (1985) p. 459. 
19 Avatar Singh, Law of Arbitration and Conciliation, Eighth edition, (Lucknow: Eastern Book Company) p. 25. 
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better understand the problems of each other. ADR thus aims primarily at the easing 

of differences without distorting the future relationships between the parties.  

 

In Shakuntla Sawhney v. Kaushalaya Sawhney20,the Supreme Court has observed that 

“Finest hour of justice is the hour of compromise when parties after burying the 

hatchet, re-unite by a reasonable and just compromise”. This can be achieved only 

through ADR mechanisms. Therefore, the mindset of the legal professionals must 

change from regular adjudication procedures to alternative systems.21 

 

• Confidentiality of Proceedings and Awards 

 

ADR proceedings are conducted in private and the awards are kept confidential. In 

case of conciliation proceedings, Section 75 of the Arbitration and Conciliation Act, 

1996 specifically provides for the confidentiality of all matters relating to the 

proceedings. In arbitration agreements also, parties themselves, often provide for 

confidentiality of the proceedings and the award. The confidentiality in the ADR 

proceedings is very much helpful in the settlement of those disputes which the parties 

don’t want to divulge to others. 

 

THE EVOLUTION OF ADR IN INDIA 

 

The concept of ADR is not novel to the Indian society. It has been rightly noted by 

commentators that ADR processes are not new, but have rather been rediscovered as 

informal justice mechanisms, which have long been the dominant method of dispute 

resolution in many societies, indigenous communities in particular.  

 

Study of legal literature enables us to know that settlement of disputes by arbitration 

or other mechanisms has been practiced in India from the distant past for resolving 

disputes concerning family, trade or a social group.22 The study of ancient legal history 

																																																								
20 (1979) 3 SCR 232. 
21 M. Jagannadha Rao, ‘Law’s Delays World Over - Need for a Change in Our Mindset - Towards 
Permanent Lok Adalats’, Nyayadeep, Vol. 2, Issue 2, April - June 1999, pp. 23 - 30 at p. 24. Also see 
Vijay Kumar Aggarwal, ‘Reaching the Goal of Lok Adalat’, Nyayadeep, Vol. 2, Issue 1, January 1999, 
pp. 28 - 32 at p. 28 
22 G.K. Kwatra, The Arbitration and Conciliation Law of India with Case Law on UNCITRAL Model Law on 
Arbitration, (New Delhi: The Indian Council of Arbitration, 2003) at foreword. 
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unveils the role of private persons (arbitrators) in Panchayats, Puga23, Sreni24and 

Kula.25 

 

Legal Services Authorities Act, 1987 

 

After India got independence from the British rule, earlier laws continued to operate. 

It was found that majority of Indian population was devoid of access to legal aid, and 

thereby, access to justice itself. Since 1952, efforts were made by the Government of 

India to address this issue at various conferences of law ministers and law 

commissions. In 1960, Government has drawn guidelines for legal aid schemes and 

various such schemes were floated in different states through legal aid boards, 

societies and law departments.26  

 

Further developments took in the form of constitutional amendment to provide 

foundations for equal justice and free legal aid to needy. Article 39A of the Indian 

Constitution27stipulates that “The State shall secure that the operation of the legal 

system free legal aid, by suitable legislation or schemes or in any other way, to ensure 

that opportunities for securing justice are not denied to any citizen by reason of 

economic or other disabilities.” Despite the above developments, access to quality 

legal aid was still below expectation and it was found that many people were not in a 

position to have satisfactory solution of their disputes.  

 

A committee was constituted in 1980 under the leadership of Justice P.N. Bhagwati 

to oversee and supervise legal aid programmes throughout the country. Meanwhile, a 

new chapter was added to the justice delivery system by the introduction of Lok 

Adalats.28 Further, as a legislative effort to help people in having access to quality legal 

aid without any financial barrier, the Legal Services Authorities Act was passed in 

1987. The Act established authorities at national, state, district and Taluk levels to 

																																																								
23 Board of persons belonging to different sects and tribes but residing in the same locality. 
24 Assemblies of tradesmen and artisans belonging to different tribes but connected in some way with each other. 
25 Group of persons bound by family ties. 
26 See <http://nalsa.gov.in/about-us> 
27 Inserted by the Constitution (Forty-Second Amendment) Act 1976. See 
<http://indiacode.nic.in/coiweb/amend/amend42.htm> 
28 First Lok Adalat was held in Gujrat during March 1982. See 
<http://www.legalserviceindia.com/articles/lok_a.htm> 
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achieve the above objective. It also mandates the creation of legal aid funds at national, 

state and district levels for furthering the cause of legal aid.  

 

The Lok Adalat as an ADR mechanism has acquired statutory recognition under this 

Act with the mandate on the authorities under the Act to periodically organize Lok 

Adalats. Lok Adalat can decide civil cases, matrimonial cases, criminal cases excluding 

non-compoundable cases, labour matters as well as matters pertaining to motor 

accident claims.29 The norms under the Act are further strengthened by the 2002 

Amendment. 

 

Arbitration and Conciliation Act, 1996 

 

The 1940 Act became outdated, and a need was expressed by the Law Commission 

of India and various representative bodies of trade and industry for its amendment. 

Everyone felt the necessity of it being more responsive to the contemporary 

requirements, and to render Indian economic reforms more effectively. It was also 

thought that besides arbitration, other mechanisms of settlement of disputes such as 

mediation or conciliation should have legal recognition and the settlement agreement 

reached between the parties as a result of such mechanism should have the same status 

and effect as an arbitral award on agreed terms.  

 

With a view of making Indian ADR mechanism to be in harmony with the different 

legal systems of the world that have already granted legal recognition to different ADR 

mechanisms, Arbitration and Conciliation Act 1996 was passed. The 1996 Act is based 

on the UNCITRAL Model Law.30 The provision of the old and the new Act are very 

different. The problem of possibility of arbitrary decision, which existed in the old 

Act, is solved in the new Act by incorporating a provision for reasoned decisions. The 

compliance of principles of natural justice with respect to reasoned decisions makes 

the arbitral procedure fair, efficient and capable of meeting needs of the people. Most 

																																																								
29 Nomita Aggarwal, ‘Alternative Dispute Resolution: Concept and Concerns’, Nyaya Deep, Vol. VII, 
Issue 1, January 2006, pp 68 - 81 at p. 69 
30 J. S. Verma, ‘International Arbitration’, in P. C. Rao and William Sheffield (ed.), Alternative Dispute 
Resolution - What it is and How it Works?, (Delhi: Universal Law Publishing Co. Pvt. Ltd, 1997) pp. 13 - 
23 at p. 15. 
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importantly, the new Act has established the ADR as an independent dispute 

resolution system by minimizing the judicial control over it.  

 

The parties can settle their disputes and enforce their rights and duties without the 

help of courts. The final award is enforced in the same manner as if it is a decree of 

the court. The old Act’s provisions relating to opinion of the courts is also relaxed in 

the new Act. The Arbitration and Conciliation Act of 1996 is further amended in 2015 

to make the proceedings quick, cheap and impartial. Since the arbitrators are made 

responsible for delays under the 2015 Amendment, the arbitrators would be time-

bound and would not be venturing into a field wherein they are not having any 

expertise. Process of declaration of independence and impartiality of the arbitrators 

are also made more realistic in the 2015 Amendment. Hence, a sense of self-discipline 

and control amongst arbitrators is imbibed with this.31 

 

THE CURRENT STANCE 

 

The congestion in courts, lack of adequate man-power and resources, rigidity of 

procedure and lack of participatory roles are still the problems faced by Indian 

judiciary. As a result, the justice dispensing system has come under great stress. The 

inflow of cases cannot be stopped nor should we, since the doors of justice can never 

be closed. Therefore, there is a continued need to increase the outflow, which requires 

some additional outlets. ADR mechanisms with a politic framework have promised 

great potentiality to address the problems and stand as additional outlets in India. 

Undoubtedly, efforts are being made under the framework of Arbitration and 

Conciliation Act, 1996 and Legal Services Authorities Act 1987 to popularize all forms 

of ADRs in India.  

 

Arbitration has become a common feature in settling commercial disputes in India. 

Issues relating to import and exports, admiralty law, infrastructure, real estate and 

stock exchange are commonly resolved through arbitration. Almost all commercial 

contracts incorporate a mandatory arbitration clause to settle any future dispute. Since 

																																																								
31 Vikas Goel, ‘India: Highlights of the Amendment to the Arbitration and Conciliation Act 1996 via 
Arbitration Ordinance 2015’, available at 
<http://www.mondaq.com/india/x/448666/Arbitration+Dispute+Resolution/Highlights+Of+Amendment+ 
To+The+Arbitration+And+Conciliation+Act+1996+Via+Arbitration+Ordinance+2015> 
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arbitration results in binding decisions in a relatively short span of time, the business 

people find it very useful.  

 

There has also been increasing use of mediation and conciliation in matrimonial 

disputes, family issues and property disputes. Lok Adalats have been quite successful 

in India in resolving huge number of pending cases. Its adoption of negotiation, 

mediation and conciliation methods to resolve the disputes is quite unique. In addition 

to the authorities established under the Legal Services Authorities Act 1987, the legal 

aid societies in different law schools and law colleges in India are taking up the task 

of conducting Lok Adalats, especially in the rural India, which lacks the proper dispute 

settlement system. The proposals are made to strengthen the Lok Adalat system in 

order to increase the public confidence in the system. There is little doubt about the 

advantages of the ADR and its potentiality to play a pivotal role in the dispensation 

of justice in India. As discussed above, the resolution of disputes by ADR mechanisms 

is legally established by Arbitration and Conciliation Act 1996, Legal Services 

Authorities Act 1987 and Code of Civil Procedure 1908.  

 

Time and again the Indian courts have also stressed on the importance of ADR and 

referred the matters before them to settlement through ADR mechanisms under 

Section 89 of Code of Civil Procedure. Unfortunately, despite the fact that the Indian 

legal system encourages dispute settlements through ADR mechanisms, our masses 

have not yet embraced it whole-heartedly. Sometimes, the ADR mechanisms suffer 

from inherent loopholes, which again come in the way of building confidence in 

peoples’ mind. The greatest weakness of ADR, other than arbitration, is the absence 

of enforceability of decisions / recommendations of conciliators, mediators or 

negotiators by execution. This makes the people to ultimately resort to the court 

proceedings in the cases where parties refuse to implement the decisions 

recommendations of conciliators, mediators or negotiators and consequently, the 

whole process of ADR would become a waste of time and money in such cases. 

 

Despite the fact that the ADR is acknowledged worldwide as effective, swift and cheap 

alternative to litigation through formal courts, in India it is found that all ills that beset 

the courts are also attached to ADR. There is no strict qualification criterion for the 

appointment of the arbitrator, conciliator, mediators or negotiator.  
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This factor has kept open the chances of passing unreasonable awards or bad 

mediation or negotiation, resulting in further enhancement of conflicts. There are also 

instances of ADR mechanisms being very expensive, sometimes much more than the 

ordinary court proceedings. While the ordinary court proceedings may be facilitated 

by free legal aid, the ADR would often involve the payment to the arbitrators, 

conciliators, mediators or negotiators for hiring their services.  

 

This factor compels the poor Indian masses from not resorting to ADR process. The 

speedy disposal of cases through ADR also requires sincere and dedicated persons 

administering it. But unfortunately in India we do not have a separate group of people 

who are skilled and devoted only for the resolution of disputes through ADR. Given 

this fact, the people who administer ADR in India are the busy legal practitioners, 

having cases in courts almost every day. This negates the advantage of ADR’s speedy 

proceedings by making it quite lengthy and time consuming. 
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ANALYSIS OF INDIAN LEGAL FRAMEWORK OF CHILD 

SEXUAL ABUSE  
- TANISHK GAUTAM32 

 

ABSTRACT 

 

The offences related to child sexual abuse are increasing in India every year as laws 

related to them were not very effective. In 2012, Indian Parliament passed a 

comprehensive law to punish the offences of child sexual abuse. However, with the 

passage of time it was visible that effectiveness of related laws was not satisfactory. 

This research paper is study of legal framework related to child sexual abuse, firstly, 

whether the legal framework of India is sufficient for curtailing the offences related 

to child sexual abuse even after implementation of POCSO Act, 2012? Secondly, 

whether the latest amendment will make the POCSO Act, 2012 more effective? The 

present legal frameworks of India on child sexual offences are effective but not 

enough. The latest amendment in Indian Penal Code, 1860 and POCSO Act, 2012 

was a must needed move by legislature for making more stringent laws for child sexual 

offences. 

 

Keywords: POCSO, Child sexual abuse, child sexual harassment, child rape. 

  

																																																								
32 Student, LL.M., NALSAR University of Law, Hyderabad. 
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INTRODUCTION 

 

Child sexual abuse is a socio-legal problem that people do not discuss in society. It is 

continuing to a dark unrevealed story of both perpetrator and victim. This offence 

results not only in present loss but also to the future of both child and society, as we 

know children are future of society. It is a burden that they take within themselves for 

their whole life. The children who face sexual abuse generally go into depression and 

other mental changes. They also choose to keep themselves away from peoples, think 

of ending their life, indulge in various intoxications or become aggressive.  

 

CHILD SEXUAL ABUSE: MEANING 

 

For the purpose of understanding the concept of child sexual abuse we have to discuss 

who is a child? What is sexual abuse? Various statutes of our country defines child in 

different context and terms for e.g. Indian Majority Act, 1875 defines age of majority 

eighteen years below this age a person is minor, Indian Contract Act, 1872 also refers 

to eighteen years as minimum age to contract etc. 

 

United Nation Convention on Child Rights, XXXX defines, “a child means every 

human being below the age of 18 years unless under the law applicable to the child, 

majority is attained earlier.”33 Juvenile Justice (Care and Protection of Children) Act, 

2015 defines child as “as a person who has not completed eighteen years of age.”34The 

Protection of Child from Sexual Offence, 2012 defines child as “any person below the 

age of eighteen.”35 

 

From the above definitions we can comprehend that child is any person who is not 

above the age of eighteen-year-old. The definitions provided in both Juvenile Justice 

(Care and Protection of Children) Act, 2015 and Prevention of Child from Sexual 

Offence, 2012 directly corresponds to UNCRC definition of child. 

 

																																																								
33 UN Convention on Rights of The Child, 1989, Article 1. 
34 Juvenile Justice (Care and Protection of Children) Act, 2015, No. 2, Acts of Parliament, Section 2 (12). 
35 POCSO Act, 2012, No. 32, Acts of Parliament, Section 2(1) (d). 
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SEXUAL ABUSE 

 

The term ‘sexual abuse’ has not been defined in Indian Penal Code, 1860, Juvenile 

Justice (Care and Protection of Children) Act, 2015 and The Protection of Child from 

Sexual Offence, 2012. It very wide term and cannot be defined exhaustively, however 

looking to the increasing number of offences of child sexual abuse a comprehensive 

definition is very much in need. The Prevention of Child from Sexual Offence, 2012 

defines various acts which constitute the offence of child sexual abuse. In other words, 

it defines various forms of child sexual abuse. Following are some dictionary meaning 

of term sexual abuse: 

 

According to Merriam Webster Dictionary, Sexual Abuse means, “The engaging in 

sexual contact with a person who is below a specified age or who is incapable of 

giving consent because of age or mental or physical incapacity.”36 

 

According to Cambridge Dictionary, Sexual Abuse means, “the act of having sex 

with a child or old person or someone who is mentally ill, against that person’s wishes 

or without that person’s agreement.”37 

 

The Collins Dictionary defines Sexual Abuse as, “If a child or other person 

suffers sexual abuse, someone forces them to take part in sexual activity with them, 

often regularly over a period of time.”38 

 

From the above definitions we can now easily understand child sexual abuse. Child 

Sexual Abuse refers to actions such as petting, touching, smooching of personal parts 

and different regions of the body, Penetration by the penis, uncovering sexual organs 

or sexually explicit things to a child, sexual conversation with a child, groping 

inappropriately, graphically and expressly showing to children about sex, inducing 

child to touch their own or other person particular sexual parts etc. 

																																																								
36 Merriam-Webster Dictionary, https://www.merriam-webster.com/legal/sexual%20abuse, (Nov. 15, 2019, 
09:25 PM ) 
37 Cambridge Advanced Learner's Dictionary & Thesaurus, 
https://dictionary.cambridge.org/dictionary/english/sexual-abuse, (Nov. 15, 2019, 09:16 PM) 
38 COBUILD Advanced English Dictionary, https://www.collinsdictionary.com/dictionary/english/sexual-
abuse, (Nov. 15, 2019, 10:06 PM ) 
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The United Nations has defined child sexual abuse as “contacts or interactions between a 

child and an older or more knowledgeable child or adult (a stranger, sibling or person in position of 

authority, a parent or a caretaker) when the child is being used as an object of gratification for the 

older child's or adult's sexual needs”. These contacts or interactions are carried out against 

the child using force, trickery, bribes, threats or pressure (UNICEF, 2003)39. 

 

LEGAL FRAMEWORK PRIOR TO “THE PROTECTION OF CHILDREN 

FROM SEXUAL OFFENCES ACT, 2012” 

 

Indian Parliament passed a separate statute to safeguard the minor’s against sexual 

abuse in 2012. Before 2012, cases of child sexual abuse were dealt under India Penal 

code, 1860. Section 354, 375, 377, 509 and 511 of Indian Penal Code dealt with child 

sexual abuse; however they were not much effective and did not cover offences related 

to child sexual abuse in comprehensive manner. Some shortcomings of these sections 

are: Section 375 covers only female victim and it also uses word ‘man’ which means 

that perpetrator can only be a male. In addition to this, it also did not covered cases 

where child sexual abuse is committed by female perpetrator.40  

 

Section 377 was also not structured to punish offence of child sexual abuse; it only 

punishes sexual intercourse other than that which is considered permissible by nature 

based on holy script. Section 354 punishes offence of outraging modesty of women. 

The Code does not define the term ‘modesty’ and it provides very less punishment. 

The section also not applies to protect the modesty of male and is compoundable 

offence41. One more problem was that it is very difficult to define modesty of child 

when this section is applied to cases of sexual abuse of children.  

 

Section 509 is also problematic in the same way as Section 354. Section 511 was not 

also specifically for child sexual abuse. Section 67B of Information Technology Act, 

2000 punishes various acts and offences related to child pornography.42 Goa 

																																																								
39 The United Nations Economic and Social Commission for Asia and the Pacific, 1999 
40 Indian Penal Code, 1860, Act No. 45 of 1860. 
41 Crime in Delhi, http://www.crimeindelhi.com/child-sexual-abuse-law-in-india/ (Nov. 15, 2019, 10:36 PM ) 
42 The Information Technology Act, 2000, No. 21, Acts of Parliament, Section 67B 
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Children's Act, 2003, was the only specific piece of child abuse legislation before the 

2012 Act.43 

 

One important thing which should be noted as this point is that, India signed and 

ratified UNCRC in 1992 but did not made any specific legislation for prevention and 

punishment of child sexual abuse. Article 34 of UNCRC contains provision for 

protection of child sexual abuse and also directs state to prevent and safeguard 

children from it. 

 

LEGAL FRAMEWORK FOR CHILD SEXUAL ABUSE IN UK &USA 

 

India is not only the place where instance of child sexual abuse is very high. Other 

countries also witness offences related to child sexual abuse. Therefore, it will be 

beneficial to look at legal framework of some other countries which will help in the 

analysis of India legal framework. Let us look at legal frame of UK and USA in respect 

of Child Sexual Abuse. 

 

UNITED KINGDOM 

 

The Sexual Offenses Act, 200344 incorporates following sexual offenses:  

 

a. Child trafficking with the end goal of sexual misuse.  

b.  Minors sexual abuse by methods in relation to prostitution and sex 

entertainment. 

c.  It also prohibits exploitation of mentally disabled minors sexually.  

d.  Voyeurism, flashing one’s own private parts to the children and 

abetment of any sexual offence mention in this Act. Additionally, the 

perpetrator can never again contend that the minor agreed to do 

such activity. All penetrative, as well as other exercises such as sexual 

harassment, inducing any kid for doing or watching acts related to 

																																																								
43 Goa Children's Act, 2003, No. 18, Acts of Goa Legislature 
44 Sexual Offences Act, 2003 (United Kingdom), 
http://www.legislation.gov.uk/ukpga/2003/42/pdfs/ukpga_20030042_en.pdf , (Nov. 16, 2019, 10:26 PM ) 
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sex. These include a variety of both physical and non-physical 

contact. 

e.  It also contains special section for dealing sexual offences related to 

child below age of 13. 

f.  It also contains section for commitment of sexual offence by ‘Abuse 

of position of trust’. 

g.  It also has different provision for sexual activity with a child family 

member. 

h.  It also has separate sections to deal with Care workers involved in 

sexual activity with a person with a mental disorder.  

i.  This act also contains sections related to the compensation of child 

victims. 

 

UNITED STATES 

 

Every state in USA has its own distinctive laws for matters related to Child Sexual 

Abuse. The core criminal code of federal government of United States is “Title 18 

United States Code”. This code is almost similar to all state of United States in respect 

of laws related to Child Sexual Abuse.  

 

Sec. 2241, 2242, 2243, and 224445 contains arrangements relating to “aggravated sexual 

abuse”, “sexual abuse” against child and “abusive sexual contact” respectively46. Perpetrator 

under this Code not only punished with rigorous imprisonment but also with fine. If 

the crime committed is of aggravated one, then the perpetrator faces rigours 

punishment. For example, if offender submitted or threats to submit the child to 

serious harm like grievous hurt, murder, or if the offender has abducted the kid for 

sexual activities. 

 

Sec. 2256 of Title 18 U.S.C. defines child porn “visually depicting any sexually explicit 

conduct involving a minor (less than 18 years of age)”. Such portrayals incorporate pictures, 

recordings or PC produced pictures which indistinct from the real minor, any 

																																																								
45 Title 18 of U.S. Code, https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-child-sexual-
abuse, (Nov. 16, 2019, 10:16 PM ) 
46 Id. 
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information saved away on the PC which can be changed over into a picture of minor 

sex entertainment47. Any such portrayal of minor under 18 years old is an offence 

regardless of the minor's assent48. 

 

Under Section 2251, influencing, alluring, forcing and initiating minor to take part in 

any explicitly sexual activities. Any person who endeavours to plan for such reason is 

punished under this federal code49.  

 

Moreover, Section 2251A50 of this Code, explicitly restricts vending, purchasing and 

exchanging possession of child with intention to deliver him/her for erotic 

entertainment explicitly done by the guardians or any legitimate caretaker or other 

individual in care or control of that minor below than 18 years of age51.  

 

According to Section 2260 it is illegal for an individual abroad from U.S.A to deliver, 

acquire, transfer, send, as well as to circulate erotic entertainment of minor for 

importation or transmission of alike erotic portrayal in U.S.A52. Section 1591 of the 

code punishes trafficking of children or by force, fraud, or coercion by the purpose 

of commercial sex act. It also penalises prostitution of children. This section does not 

require any actual evidence of trafficking, force, fraud or coercion. The also provide 

sections for restitution of victims by offender and punishment for creating obstruction 

or attempt to create obstruction in the enforcement of this statue53. 

 

Any infringement of government law is a genuine offense and the culprits are exposed 

to extreme discipline which also includes fine. Sentenced wrongdoers may face more 

rigours imprisonment on the basis that they have been already punished for a similar 

wrongdoing in past. Notwithstanding laws of Title 18 United State Code, criminal case 

can also be file against the wrongdoer under the state law. 

 

																																																								
47 Title 18 of U.S. Code, https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-child-
pornography, (Nov. 16, 2019, 10:20 PM ) 
48 Id. 
49 Id. 
50 Id. 
51 Id. 
52 Id. 
53 Title 18 of U.S. Code, https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-prostitution-
children , (Nov. 16, 2019, 10:25 PM ) 
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POCSO ACT, 2012: AN OVERVIEW 

 

It is a special legislation passed by India Parliament, as empowered under Article 15 

(3) of Constitution of India. Its aim is to protect children from heinous crime of sexual 

abuse in any form know in the society. This act recognises the best interest and 

wellbeing of child and proper development of child54. Ministry of Women and Child 

Development appreciated the introduction of the POCSO Act, 2012 to combat 

increasing offences of child sexual abuse55. 

 

This Act became effective from 14th of November 2012 so as to adequately manage 

the increasing wrongdoing rate against child particularly sexual abuse and sexual 

harassment through not so much obscure but rather more stringent arrangements. 

 

This Act is a historic move by Indian Parliament as it portrays offenses of sexual 

assault, improper conduct, muck and safeguarding interest and success of children. It 

sets out an adolescent friendly strategy as for the record of evidence, examination and 

preliminary of offences, establishment of special courts, and appointment of special 

public prosecutor and quick disposal of cases. The purpose of the Act is to offer 

protection to the child at each period of legal procedure. 

 

It characterizes diverse types of sexual maltreatment, including penetrative and non-

penetrative acts, sexual harassment and erotic entertainment, porn and regards some 

of acts to be "aggravated" in some specific situations, for example, when the child 

victim is physically or mentally disabled or when the sexual assault is perpetrated by 

an individual having authority or trust of minor, similar to a relative, guardian, cop, 

professor, or medical practitioner.  

 

Individuals who trade kids with the objective related to sex are additionally culpable 

under the arrangements identifying with abetment in the Act. The Act contains strict 

punishment based according to the magnitude of the offence, with a greatest term of 

																																																								
54 National Commission for Protection of Child Rights, 
 http://ncpcr.gov.in/index1.php?lang=1&level=1&&sublinkid=14&lid=607, (Nov. 17, 2019, 10:15 PM ) 
55 Id. 
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detainment for life, and fine. This Act aims to maintain it gender neutral as it considers 

perpetrator and victim to be both male and female56. To tackle the offence to child 

sexual abuse it also makes reporting of offence mandatory57. Following are some 

important directions mentioned in the Act:  

 

a.  The cops in each condition have to convey a case to the consideration of 

the Child Welfare Committee earlier from 24 hours of getting a report.  

b.  To make child comfortable and fearless the cops should wear normal daily 

wear clothes.  

c.  The assertions of the child must be recorded at the place opted by him/her 

in front of the individual whom he/she trusts.  

d.  The therapeutic examination of the minor for the accumulation of legal 

proof should just be done by a woman medical specialist in front of an 

individual whom the minor trusts. 

e.  Establishment of specialised courts have been mentioned under the Act to 

direct quick and in-camera proceedings.  

f.  It is the obligation of these court to guarantee that the minor isn't presented 

to the perpetrator while recording his/her announcement, the identity of 

the child stays protected, the minor isn't requested to rehash his/her 

statement in courtroom and the minor can likewise give his/her statement 

through a video call.  

g.  Minor should be provided with special assistance if he/she needs so.  

h.  The guardian, caretaker or any other person of such nature of the minor 

ought to be granted remuneration for treatment and recovery by the courts. 

 

One of the most important features of this Act is that, it prescribes that cases reported 

in respect of child sexual abuse must be finalised before one year from the date of 

filing of the offence58. 

 

																																																								
56 The Times of India, https://timesofindia.indiatimes.com/india/include-male-child-survivor-of-sexual-
abuse-in-victim-compensation-schemes-maneka-gandhi/articleshow/64388322.cms, (Nov. 17, 2019, 08:05 
PM ) 
57 Satyamev Jayate, http://www.satyamevjayate.in/child-sexual-abuse/decoding-pocso.aspx, (Nov. 17, 2019, 
08:25 PM ) 
58 Arpan, a Non-Governmental Organisation, http://www.arpan.org.in/protection-of-children-from-sexual-
offences-act-pocso/#1533626953145-fab07035-b558, (Nov. 17, 2019, 07:25 PM ) 
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Following are types of child sexual abuse enumerated and punished by the Act: 

 

• Penetrative sexual assault59; 

• Aggravated penetrative sexual assault committed by a person of trust or 

authority60; 

• Non-penetrative sexual assault committed with a sexual intent61; 

• Aggravated non-penetrative sexual assault done by a person of trust and 

authority62; 

• Sexual harassment63; 

• Using a minor for pornographic purposes64; 

• Attempt of offence65 

 

JUDICAL PRONOUNCMENTS  

 

Before The Act Came Into Force 

 

1. Sakshi vs Union of India & Ors66 

 

In this case the petitioner67 filed a writ petition against the usage of arrangements made 

under Indian Penal Code, 1860 in cases related to sexual brutality with minors as well 

as ladies. It was contented that implementation of sections 354, 375,376 and 377 needs 

to be looked carefully to widen the scope of laws related to rape. 

 

The petitioners highlighted the issue of limiting rape cases just only to penile-vaginal 

penetration, which at present has been amended by the Criminal Law (Amendment) 

Act, 2013 as it violated Article 21 of the Indian Constitution. Various reports and data 

																																																								
59 POCSO Act, 2012, No. 32, Acts of Parliament 
60 Id. 
61 Id. 
62 Id. 
63 Id. 
64 Id. 
65 Supra26. 
66 AIR 2004 SC 3566, 2004(2) ALD Cri 504 
67 “SAKSHI”, a Non-Governmental Organisation. 
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has uncovered that minors are generally abused in way other than the penile-vaginal 

infiltration. The offence of child and women sexual abuse usually takes any other form 

and could also be through use of objects whose impact on the victims is in no manner 

less than the trauma of penile/vaginal penetration. 

 

In addition to this any case other than penile-vaginal infiltration is dealt with section 

354, 377 of IPC which is highly unjust. All other forms of “sexual intercourse” can be 

included within section 376/ as “sexual intercourse” has not been defined in this 

section, which is clearly open to judicial interpretation and also to include other acts 

of such nature. In this case, the power of Indian Parliament to make separate laws for 

“women and children” under Part III of COI was highlighted. It was contented that this 

power essentially means “sufficient laws” 68. 

 

This case resulted in complete review of legal framework related to sexual offence, 

which has been reviewed in 172nd Law Commission Report69. 

 

2. Bachpan Bachao Andolan vs UOI70 

 

A writ petition was filed under Article 32 of the India Constitution by Bachpan Bachao 

Andolan against the genuine infringement and maltreatment of minors who are 

confined in circuses against their will and in numerous cases; it was evident that minors 

have to live under pathetic barbaric conditions with no contact to families. In these 

circuses there are occurrences and evidences of regular sexual, physical and 

psychological abuse.  

 

The minors are also denied of essential human needs of food and water71. The 

petitioner asserted that provisions of the Juvenile Justice (Care and Protection of 

Children) Act, 2000 shall be applied and also contended that such sexual assaults and 

abuses must be incorporated under IPC. Children Welfare Committees should be 

																																																								
68 National Commission for Protection of Child Rights, http://ncpcr.gov.in/show_img.php?fid=527, (Nov. 19, 
2019, 09:25 PM ) 
69 Law commission of India, One Hundred and Seventy Second Report on Review of Rape Laws, 25 March, 2000 
70 WRIT PETITION (C) No.51 OF 2006, SC 
71 Id. 
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given power to make order for compensation to all such child victims and the State 

Government to make a reserve of the equivalent72. 

 

This exploitation of minors prohibited under the provisions of The Prevention of 

Immoral Traffic Act, 1956 and was in contravention of Part III of Constitution of 

India. In this case court ordered to raid in every circus to free the minors and check 

the infringement of basic rights of the minors. The safeguarded minors are kept in the 

Care and Protective Homes till the attainment of 18 years of age. It also ordered to 

make an effective plan of rehabilitation of safeguarded minors from circuses73. 

 

After The Act Came into Force 

 

3. Asaram Bapu Case74 

 

Asaram Bapu, A “godmen” with more than 2 crore followers was arrested under the 

charges of rape and sexual assault on complaint of a minor girl of Uttar Pradesh75. The 

minor stated that she was raped in Jodhpur ashram multiple times. The stringent 

provisions of POCSO Act made it very difficult for him to get bail; as a result his bail 

was rejected 13 times. After trail by Jodhpur Court, Asaram Bapu was found guilty 

under Section 376 and some provisions of POCSO Act, 2018. He was punished for 

life imprisonment in this case. 

 

4. Alakh Alok Srivastav vs. UOI76 

 

A writ petition was filed in Supreme Court for proper and effective implementation 

of provisions of POCSO Act, 2012. In this case the petitioner stated that the cases of 

child sexual abuse are not dealt in speedy manner as provide in the Act. The trails of 

these cases are also not supervised and police also not functions in speedy and 

effective manner. The number of child friendly court is also very less, which needs to 

be increased.  The Supreme Court issued following direction: 

																																																								
72 Id 
73 Supra 38 
74 Financial Express, https://www.financialexpress.com/india-news/asaram-bapu-rape-case-complete-
timeline-of-events/1144731/, (Nov. 20, 2019, 06:25 PM ) 
75 Id. 
76 WRIT PETITION (C) No.76 OF 2018, SC 
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1.  Special court as mention under the POCSO Act should be established and 

officers of that court should be sensitive in cases of child sexual abuse. 

2.  These special courts should conduct the trails in speedy manner and 

dispose the cases within the time limit provide under the POCSO Act 

without unnecessary delay. 

3.  A committee must be established by the Chief Justices of High Courts to 

supervise and mentor trails of the cases under POCSO Act. 

4.  Courts should try to create atmosphere which is child friendly as provided 

under the POCSO Act. 

5.  A special force should be formed by most senior officer of the every state 

to fast track the investigation of cases under the POCSO Act. 

 

THE CRIMINAL LAW (AMENDMENT) ACT, 2018 

 

The Parliament of India on 11th August 2018 has amended laws related to sexual 

offences by inserting new provisions in existing laws and also by amending existing 

provisions. Due to high increasing rates of sexual offence and public outrage the 

amendment has been made to make more stringent punishment for sexual offences. 

Following are amendments in relation to child sexual abuse: 

 

 

AMENDMENT IN ‘INDIAN PENAL CODE, 1860’ 

 

A simple reading of Sections 375 and 376 gives a understanding of two type of rape, 

non-aggravated form of rape in 376(1) and aggravated form of rape in Section376(2). 

Punishment for rape as contained in Section 376(1) has been increased to “10 years” 

from “7 years”.77 However no punishment has been increased in aggravated form of 

rape as enumerated from clause (a) to (n) of Section 376(2). IPC itself recognises non 

aggravated form of rape and aggravated rape and failed to explain why both of them 

should have same term of punishment. The aggravated form of rape warrants more 

punishment from non-aggravated form of rape. 

																																																								
77 THE CRIMINAL LAW (AMENDMENT) ACT, 2018, No. 22, Acts of Parliament 
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Clause (i) of Section 376(2) has been omitted which dealt with rape of women under 

16 years of age and new sub-section (3) in Section 376 has been inserted for it. This 

subsection provides punishment “minimum 20 year of rigorous imprisonment” which 

may extend to “life imprisonment”.78 Here it is also inserted that “life imprisonment” 

shall mean “imprisonment for the remainder of that person’s natural life”. Fine 

imposed on accused shall be paid to the victim directly. 

 

Three new Sections 376AB, 376DA and 376DB are inserted which provides 

punishment for  “rape of women under 12 years of age, gang rape of women below 16 years of age 

and gang rape of women below 12 years of age” respectively.79 In this amendment death 

penalty for rape and gang rape of women below 12 years of age has been introduced. 

However punishment of for gang rape of women below age of 16 years, the only 

punishment incorporated is “life imprisonment”. This Amendment makes provision 

for fine mandatory which should be paid to the victim.  

 

This Amendment introduces mandatory punishment of 20 years without any research 

and justification. It also takes away the discretionary power of judges which will lead 

to punishment fixed without power to award lessor punishment based on facts and 

circumstance of every case. It can also affect convictions rate adversely, as the in view 

of mandatory punishment more evidences can be asked in the court. 

 

This amendment also made changes in Section 42 of POCSO Act, which gives 

overriding effect to the provisions of IPC where any act is offence under both the 

POCSO Act and IPC.80 The rationale behind this provision is that the punishment is 

higher under the Code. Under this section of POCSO Act the new sections of IPC 

are substituted. 

 

  

																																																								
78 Id. 
79 Jaspreet Kaur Grewal, CRIMINAL LAW AMENDMENT ACT 2018: A CRITIQUE OF IPC AND Cr. PC 
PROVISIONS, 2018, https://www.lawordo.com/criminal-law-amendment-act-2018/,  (Nov. 20, 2019, 10:51 
PM ) 
80 Id. 
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THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES 

(AMENDMENT) ACT, 2019 

 

Parliament made an amendment in POCSO Act, 2012 on 5th August, 2019 to make 

the laws related to child sexual abuse gender neutral. It is important to note that it 

almost took approximately one year to realise the inequality in the related laws. 

 

Some important amendments made in the POCSO Act to make legal framework 

related to child sexual abuse gender neutral are as follows: 

 

• Section 2 (da) has been inserted which contains definition of child pornography; 

• Punishment has been increased in Section 4 (1) to ‘ten years’ from ‘seven years’ 

for penetrative sexual assault; 

• New clause (2) has been added in Section 4 which provides punishment minimum 

of “twenty years” and maximum of “life imprisonment” for penetrative sexual 

assault on children below the age of sixteen years; 

• New Section 6 has been substituted in place of old section 6 of the Act which 

provides death punishment for aggravated penetrative sexual assault and 

minimum of twenty years of rigorous imprisonment which may extent to life 

imprisonment; 

Despite these amendments the parliament failed to make the law related to child 

sexual abuse gender neural.  

 

POCSO ACT and INDIAN PENAL CODE, 1860 

 

Both above discussed amendments did not take into consideration the fact that IPC 

recognises sexual offence against women only whereas the POCSO Act recognises 

sexual offences against male and female both. This leads to discrimination in 

punishment of sexual offences against female and male. The perpetrator of sexual 

offence against female will be punished under IPC if punishment is higher in the Code 

and perpetrator of sexual offence against male will be punished under the POCSO 

Act where punishment is less.  
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For example, punishment of penetrative sexual assault against female below 12 years 

is minimum life imprisonment; whereas penetrative sexual assault against male is not 

recognised under IPC therefore punishment is under POCSO Act which is minimum 

imprisonment 20 years or life imprisonment. To this extent the both The Criminal 

Law (Amendment) Act, 2018 and The Protection of Children from Sexual Offences 

(Amendment) Act, 2019 are clear violation of Article 14 of Constitution of India 

which guarantees equal protection of law. 

 

MALE SEXUAL OFFENCES AND INDIAN PENAL CODE, 1860 

 

There is no provision for punishment of male rape or male child rape under IPC, 

1860. The Parliament of India had not thought it necessary to incorporate provisions 

for such protection of male and male child since independence. India Parliament, 

which had already waived an opportunity while framing and implementing Criminal 

Law (Amendment) Act, 2013, failed again to address such an important loophole in 

IPC. In contemporary world many countries such as Singapore81, Scotland82 etc. have 

already made changes in their criminal law to provide protection to male, male child 

and trans-sexual.  

 

 

 

  

																																																								
81 The Statutes of the Republic of Singapore, Penal Code,1871, Ordinance 4 of 1871 
82 Sexual Offences (Scotland) Act 2009, An Act of the Scottish Parliament 
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CONCLUSION 

 

After examining and evaluating the Criminal law of India with regard to Child Sexual 

Abuse we can conclude that IPC is not enough to combat the sexual offence against 

minors as it does not have special sections for such offences. Some necessary 

amendment was done in 2013 which improved situation but not in effective and 

sufficient manner. In 2012, POCSO Act was enacted by India Parliament which is a 

comprehensive statute for punishing sexual offences against children. It was a very 

important step for protection of children.  

 

It was tried to make it gender neutral however some ambiguity was there in the 

language of the Act. But by various decision of court it was clear that the Act was 

gender neutral to give protection to both male and female children. This Act has led 

to more conviction of offenders of sexual offences against children. However, lack of 

trained medical practitioner, trained police officer and special court lead to ineffective 

implementation of the Act. Lack of Education and unawareness of various protective 

measures for victims of sexual offence led to under reporting of these offences. More 

effort by various departments is needed for proper and effective implementation of 

the Act. 

 

There is no provision for punishment of male rape or male child rape under IPC, 

1860. The Parliament of India had not thought it necessary to incorporate provisions 

for such protection of male and male child since independence. India Parliament, 

which had already waived an opportunity while framing and implementing Criminal 

Law (Amendment) Act, 2013, failed again to address such an important loophole in 

IPC. In contemporary world many countries such as Singapore83, Scotland84 etc. have 

already made changes in their criminal law to provide protection to male, male child 

and trans-sexual.  

 

 

 

																																																								
83 The Statutes of the Republic of Singapore, Penal Code,1871, Ordinance 4 of 1871 
84 Sexual Offences (Scotland) Act 2009, An Act of the Scottish Parliament 
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The Criminal Law of every country incorporates an important relation of a State with 

its people. These laws are most vital tool of a State to protect and restrict the human 

life and liberty therefore it must be clear, comprehensive and free from ambiguities. 

But from the above discussion it is clear that there are some ambiguities and 

inconsistencies in IPC and POCSO Act which leads to difficulty in implementation 

of these laws.  

 

It also provides loophole for the offenders to dodge from the punishment of their ill 

doing. Parliament should try to amend the laws to eradicate the ambiguities and 

inconsistencies as soon as it is visible. Criminal Law must be reformed to make 

incorporate all the prevalent form of sexual offence against male and female child. 

However, it is very clear that the Criminal Law (Amendment) Act, 2018 was a hasty 

reform which was only intended to calm people. Therefore, it is suggested that 

provisions for male child rape should be incorporated in IPC to make the legal 

framework of child sexual abuse gender neutral. 
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BREAK THE SILENCE ON MEN’S VOILENCE 
 -BHAVYAA BHARDWAJ85 AND BHAVYA NAYYAR86 

 

ABSTRACT 

 

In India, Women are treated equivalent to Goddess whose existence is eternal and 

hence one needs to be worshiped and treated with respect, dignity, honor, reverence 

and should be glorified. Women are one of the essentials to uplift the society and 

nation as a whole. Instead women in this Country, undergo many forms of sexual 

abuse like Eve teasing, Cruelty, Harassment, Rape, Acid Attacks, Sexual Harassment 

at work place and in public places and so on. Protection of women against abuse and 

exploitation is now considered an important goal, as crimes are leading towards, 

treacherous, dangerous, harmful, unsafe environment for women and makes them 

vulnerable and frightened.   

The Constitution of India provides its citizen some certain fundamental rights as well 

as duties to ensure equal and fair treatment of citizens before the law. Article 14 of 

constitution of India provides equality before law, which empowers the women to be 

treated equally as men and should not be debarred anywhere in any terms. Under 

Article 21, women has to live with dignity and under Article 19 can practice any 

profession and carry any occupation trade or business. She has right to live in safe 

environment. In this paper we will be discussing about the impact of sexual 

harassment on women; physically as well as mentally. We will discuss the #MeToo 

Movement started in 2018 with the aim to highlight such crimes. It had empowered 

many women to share their harassment stories which resulted in convictions of many 

male offenders. This paper also includes the various legislation/acts and their 

amendments which have been enacted by parliament of India. Thus will focus upon 

the rights available to the women along with role of judiciary and its interpretation 

have expanded in recent times.  An attempt will also be made to make some 

recommendations for the legislators and executive. 

 

Key words- sexual offences, women, Law, #Me too movement, judiciary. 

																																																								
85 Student, BBA LL.B., Fairfield Institute of Management and Technology. 
86 Student, BBA LL.B., Fairfield Institute of Management and Technology. 
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INTRODUCTION 

 

The development of the society always depends upon the citizens of the country. Both 

men and women have their respective roles in uplifting the society and making it grow 

all together. To make a country grow it is very important for the citizens to feel secure. 

As we have read about the Maslow’s need hierarchy theory in psychology, Maslow 

tells us about the five tier model of human needs among which he specifies that it is 

one of the significant need of the person to feel secure relating to his personal security, 

employment, resources, health etc.  In India women are not secure and undergo many 

forms of sexual abuse whether it may be at the public places, their own homes, their 

workplaces. 

 

There are many rights87 available to women some of which are as following: 

 

• Article 15(1) of the Indian constitution states that a woman cannot be 

discriminated by any citizen of India on the basis of her gender and this article 

states that everybody should be treated alike. 

 

• Article 15(3) of the Indian constitution states that the state is empowered to 

make any provisions for the women which it thinks is fit and essential for the 

development of women. 

 

• Article 16(2) of the Indian constitution states that no woman shall be 

discriminated for employment on the basis of her gender and she is eligible 

for every job and shall not be treated unlikely.  

 

• Article 39(a) of the Indian constitution states that every woman has the right 

to have an adequate means of livelihood. 

 

• Article 42 of the Indian constitution states that fair,just and humane 

conditions of work and maternity relief shall be made for women. 

																																																								
87 Constitution of India. 
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• Article 51-A(e) of the Indian constitution states  that each and every citizen of 

india shall renounce the practices which are derogatory to the dignity and 

safety of women. 

 

Many steps have been taken by the government to ensure the safety of the women 

and to preserve women out of the danger. One of the most eminent movement is the 

#ME TOO MOVEMENT that shook India in late 2018. It is a campaign which has 

been started to stand against the sexual harassment against the women. It was 

originally discovered in America where an actress shared her story of sexual 

harassment. This movement helps in educating women about their rights and safe 

reporting and it also aware the men about the consequences which they may have to 

face when the sexually harass the women. 

 

Also the Indian penal code 1860 has a special section relating to the offence against 

the women namely section 354 with four sub parts.88 It talks about the criminal force 

which is used by a person with the intention of outraging the modesty of a woman 

and when a person does that he’s likely to be punished for the same with the 

imprisonment which shall not be less than 1 year and can be extended to 5 years and 

is liable to pay fine. 

 

Part A of the section talks about the sexual harassment and its punishment. Sexual 

harassment includes:  

 

- Unwelcomed sexual overtures  

- Demand or request for sexual favours 

- Showing pornography 

- Making sexually coloured remarks 

 

Part B of the section talks about the criminal force used by the person with the 

intention of disrobing a woman and its punishment is imprisonment which shall not 

be less than 3 years and can be extended to 7 years plus fine. 

																																																								
88 Indian Penal Code 1860.  
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Part C of the section talks about voyeurism and the person doing it for the first time 

shall be liable for the fine as well as imprisonment for minimum 1 year which can also 

be extended to 3 years. And if the person repeats the same thing twice then he should 

be liable for the fine with the imprisonment of minimum 3 years and can be maximum 

for 7 years. 

 

Part D of the section talks about stalking against the woman and if the person does 

so for the first time then the wrongdoer must be punished with imprisonment for 

maximum 3 years + fine. If the wrongdoer repeats the same act then he must be 

punished with imprisonment for maximum 5 years + fine. 

 

So, there are many steps which have been taken by the government to secure and 

protect the women of India. 

 

RESEARCH METHODOLOGY 

 

The paper is based on the primary and as well as secondary data. The data has been 

collected from various websites of government and non-governmental bodies. This 

study follows doctrinal research method in the compilation, organization, 

interpretation and systematization of the secondary source material.  

 
89

 
 

																																																								
89 National Crime Records Bureau data, 2015. 
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HYPOTHESIS 

Government have taken many initiatives to protect women and make the country a 

better place such as Zero F.I.R, safe travel at night, amendments in punishments, 

movies creating awareness, etc. therefore, the role of government in providing 

awareness to all citizens is positive. 

 

ANALYSIS 

Judiciary and its scope have expanded remarkably in recent times because of 

tremendous growth of statutory intervention in the present era. Judiciary plays an 

important role in protecting fundamental rights of citizens which also includes rights 

of children. Protection of women against assaults and crimes is an important for 

growth of society as women play a vital role for the development of a country.  

 

Government has recently launched several schemes for the upliftment of women: 

 

● Beti Bachao, Beti Padhao, meant for saving the girl child  

● Sukanya Samriddhi Account, meant to help families’ save money for their 

daughters 

● One Stop Center scheme meant to offer easy access for women suffering 

from domestic abuse or violence, and needing support 

● Pradhan Mantri Ujjwala Yojana meant to offer free LPG connections to 

women living below poverty line 

● Mahila Haat meant to support women entrepreneurs and women self help 

groups 

● Rajiv Gandhi National Crèche Scheme for Children of Working Mothers 

meant to provide affordable daycare services to working women 

● Maternity Benefit Scheme meant for pregnant women and lactating mothers 

● Women’s Helpline 1091 meant to provide emergency assistance to women 

in trouble, especially those facing violence of any kind and 118  

 

Government’s protective measures on women safety  
 

Nationwide Emergency Response System 
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● Delhi Police launched an application called ‘Himmat' which receives distress 

signals from registered women users of mobile phones and facilitates physical 

presence of police in 5-7 minutes.   

 

●  Nationwide Emergency Response System has been set up by MHA to respond 

to the needs of women in distress across the country.  Department of 

Telecommunications has already allocated Emergency Number “112” for this 

system.  Victims in need or their relatives may contact the “112” system using 

any mode of communication viz. landline telephone, mobile phone, SMS, e-mail, 

chat services, voice over internet and mobile apps etc.  “112 System” is being 

designed to handle 10 lakh calls per day which will require approximately 3,500 

personnel to handle these calls in all the States/UTs once fully implemented.   

 

              Crimes and Criminals Tracking Network and Systems 

 

All information related to crimes and criminal justice was generally maintained in             

physical form.  This has its own limitations in sharing of data among police stations, 

districts and states.  Digitization of this data and development of a national data base 

of crimes and criminals has enhanced the operational efficiency of the crime 

investigation agencies. With this objective in mind, the Ministry launched the Crimes 

and Criminals Tracking. 

 

ROLE OF JUDICIARY 

 

Constitution protects the rights granted by the state and judiciary takes decisions about 

the rights and duties of an individual. If any rights are violated then it gives verdicts 

and justice. In modern age, judiciary is fighting for the rights of several group of 

people. 

 

The sole responsibility of an impartial judiciary is to ensure the welfare of the citizens 

against the infringement of their rights.  It provides stability and protection of the 

rights and justice to all.  The judiciary has the power to conduct the judicial inquiries 

and investigations on any complex problems and also on any short comings  on the 
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part of the government and its officials. On crimes against women, judiciary has 

implemented new acts and legislations and amended the ones which were lacking. 

Government has added harsh and severe punishments which make the one think 

twice before committing any crime.  

 

The very first case was the 90BAJAJ CASE where judiciary actually took a step related 

to the sexual harassment done with the women and took a stand to protect the rights 

of the women. By then the judiciary has progressively grown and has provided safe 

and projective environment to the women of of India. 

 

In this case, Mrs. Bajaj, an IAS was attending a dinner party where the offender Mr. 

Gill, a commissioner-cum-secretary was also present. Mr. Gill repeatedly tried to make 

Mrs. Bajaj uncomfortable by getting close to her and touching her indecently. Also 

when Mrs. Bajaj protested, he slapped her in front of everyone. It was very difficult 

for Mrs. Bajaj to raise a voice against such powerful person but she didn’t give up and 

lodged an FIR against him, where she faced many difficulties. 

 

 

Then, The Supreme Court pronounced that the ultimate test for ascertaining whether modesty has 

been outraged under the Indian Penal Code. Whether the action of the offender could be perceived as 

capable of shocking the senses of decency of woman.  

 

The supreme court specified the essentials of section 354 and 509,IPC  which is the 

intention of the wrongdoer which is to outrage the modesty of a woman and also to 

insult the woman. 

 

In Vishaka vs. State of Rajasthan and Ors., JT 1997 (7) SC 384 (Bhanwari Devi 

Case)91 

 

This was a landmark case regarding the protection of women against sexual 

harassment at workplace. In year 1992 there was a inident in which a lower caste social 

																																																								
90  Mrs. Rupan Deol Bajaj & Anr vs Kanwar Pal Singh Gill & Anr on 12 October, 1995 AIR 309, 1995 SCC (6) 194. 
 
91 JT 1997 (7) SC 384 Bhanwari Devi Case.. 
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worker named Bhanwari Devi  was trying to stop a child marriage in her village but 

was allegedly gang-raped by five men of the upper-class community.  She went to the 

police station to lodge a complaint against the offenders and demanded justice but no 

thorough investigation was launched and neither the police officers file a proper 

complaint. This case raised so many issues  in regarding the   sexual harassment of 

women which take place at a workplace. The question rose whether the employer has 

any responsibility in cases of sexual harassment by its employee or to its employees at 

a workplace? 

 

The Trial Court acquitted the accused for the reason of lack of the medical shred of 

evidence and other reasons.  As a result, so many women’s help groups and NGO’s 

went for appeal against the judgment and filed a public interest litigation in the 

Supreme Court of India on the issue of sexual harassment at the workplace. This 

judgment has acted as a precedent in a number of international cases. The Supreme 

Court held that the sexual harassment of a woman at a workplace is in violation of her 

fundamental rights of gender equality and right to life and liberty under Articles 14, 

15, 19 and 21 of the Indian Constitution. 

 

 

The various Legal changes were brought after the case: After this verdict, a 

statutory vacuum was observed which proposed the route of judicial legislation in the 

situation of sexual harassment at workplace. The case laid down so many guidelines 

and requirements which need to be gratified  are popularly known as the Vishaka 

Guidelines: 

 

● Reasonable steps for preventing the acts of sexual harassment in the workplace 

should be taken, it should be the duty of the employer or any other responsible 

person to prescribe for procedures and settlements. 

● There should be a formation of a complaint committee at all workplaces. 

● Such committee has to be headed by a woman employee only and should have 

NGO or third-party participation. In which Half of the members of a committee 

should be comprised of women only. 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|47 

● this committee will deal all the complaints regarding sexual harassment of a 

woman employee and take appropriate action in this regard.  Also recommend 

to the victim for the further course of action. 

● Provides for the definition of sexual harassment which includes any: 

 

So, these guidelines created for the gender equality rights of women, which should be 

free from harassment in both public and private employment. On  9 December 2013 

after this judgment  the  Indian Government to enacted the Sexual Harassment of 

Women at Workplace (Prevention, Prohibition, and Redressal) Act, 2013. 

 

Likewise, #Metoo Movement is a great contributor in changing the life’s of women. 

The very first case was Tanushree Dutta vs Nanapatekar. In this case, the actress 

accused actor Nana Patekar of sexual harassment while shooting for the film Horn 

Ok Please 2008. 

 

In this case, since she brought up the complaint 10 years after the incident had 

occurred, there was no action taken. The actress also said that she was to do a solo 

number for the film, but Patekar knowingly decided to join in and perform intimate 

dance steps with her which made her uncomfortable. But Nana Patekar denied such 

allegations and sent a legal notice to the actress, who filed a police complaint against 

the actor and the film's choreographer, producer and director  naming Ganesh 

Acharya,  Samee Siddiqui and Rakesh Sarang. 

 

Many other renowned celebs used the platform and break their silence, rose their 

voices against the wrong and #metoo literally shake down the whole industry. There 

were famous celebs as Vinta Nanda, Alok Nath, Sandhya Mridul, Utsav Chakroborty, 

Tanmay Bhat, Gursimran Khamba, Sajid Khan, Saloni Chopra, Priyanka Bose, 

Mandana Karimi etc. were involved and many other . 

 

In another landmark case Independent Thought vs. Union of India and Anr.,92 

Independent Thought is one of the leading NGOs dealing  with the child rights, had 

filed a public interest litigation in the Supreme Court of India. Challenging the 

																																																								
92 [W.P. (C) 8763 of 2015. 
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constitutional validity of exception 2 to section 375 of the Indian Penal Code which 

says, Sexual intercourse or sexual acts by a man with his own wife, the wife not being 

under fifteen years of age, is not rape. In this issues are raised, Whether sexual 

intercourse between a husband and wife, where she is between 15 and 18 years of age 

would amount to rape? Whether section 375, exception 2 is in violation of 

fundamental rights of a girl child? 

 

The Supreme Court held the sexual intercourse with a minor wife whose age lies 

between 15 and 18 years is in violation of Articles 14, 15 and 21 of the Indian 

Constitution which does not  allow  sexual intercourse with a girl who is below 18 and 

above 15 years on the ground of marriage. And has criminalized sec 375. , it violates 

the provisions of Protection of Children from Sexual Offences Act in context of the 

age and  consent also in other international conventions to which India is attester. In 

this landmark verdict, Supreme Court has struck down the section 375, exception 2 

of the Indian Penal Code and made them completely void. Now, the protection of a 

man who is engaged in sexual relations with his wife where she is between 15 and 18 

years has been intrinsic because she will always remain a child, irrespective of the status 

whether married or not.  
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Similarly in Aman Kumar v. State of Haryana93 

 

The supreme court held the essential ingredients of section 354, IPC are:- 

 

1. The assaulted person must be a woman. 

2. The accused must have used criminal force against her. 

3. The intention of the accused is to outrage the modesty of the woman. 

Along with there are certain amendments in the acts given below :-  

 

AMENDMENTS TO THE CODE OF CRIMINAL PROCEDURE, 1973 
 

S. 

No. 
Provisions Amendment 

1. 

Amendment in section 26 

(Courts by which offenses are 

triable). 

Offences under sections 376, 

376A to 376E: shall be tried 

as far as practicable by a 

Court presided over by a 

woman. 

2. 

Amendment of section 160 

(Information in cognizable 

cases) 

Amended Proviso: If any 

information is given by 

woman against whom the 

offence has been committed 

under section 326A, B; 354; 

354A to D; 376; 376A to E 

or 509 of IPC, shall be 

recorded by a woman police 

officer or any woman officer. 

If such person is temporarily 

or permanently mentally or 

physically disabled, such 

information shall be 

recorded at person’s 

																																																								
9393 aman Kumar & Anr Vs. State of Haryana [2004] Insc 83 (10 February 2004.  



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|50 

residence or any other 

convenient place or in the 

presence of an interpreter or 

a special educator. 

Such recording shall be video 

graphed. 

3. 

Amendment of section 161( 

Examination of witnesses by 

police) 

Amended Proviso: 

statement of any woman 

against whom the offence 

has been committed under 

section 326A, B; 354; 354A 

to D; 376; 376A to E or 509 

of IPC, shall be recorded by 

a woman police officer or 

any woman officer. 

4. 

Amendment in section 197 

(Prosecution of Judges and 

Public servants) 

Amended  Proviso: No 

sanction shall be required if 

any public servant is accused 

of the offense committed 

under Sec.354A to D,  

376A,C,D. 

5. 

Amendment of section 273 

(Evidence to be taken in 

presence of accused) 

Amended Proviso: if 

evidence of a woman who is 

below 18 years and alleged to 

have been subjected to rape 

or any other sexual offense is 

to be recorded, the court 

must ensure that such 

woman is not confronted by 

the accused while at the same 

time ensuring the right of 

cross-examination of the 

accused. 
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AMENDMENTS TO THE INDIAN EVIDENCE ACT, 1872 

 

S. 

No. 
Provisions Amendment 

1. 
Insertion of new section 

53A. 

In a prosecution for an 

offense under section 

354A to D,376A to E of 

the IPC, where the 

question of consent is in 

issue, the character of 

the victim or her 

previous sexual 

experience shall not be 

relevant. 
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CONCLUSION 

 

From the above observations we can conclude that government plays a positive role 

in ensuring safety of the women with the help of various acts and incentives.  This 

proves that the hypothesis of the paper is true. Government is trying its best to protect 

women but all these efforts go worthless if the people of the country are not abiding 

by it and are violating the rules and regulations. Due to Lack of initiatives by the 

people, these provisions have not been able to spread its benefits. Some women are 

still unaware about the Rights available to them even after so many workshops and 

campaigns being conducted by the government. There should be awareness among 

people about the value of women and the women shall also be aware about the rights 

available to them and should exercise them. The women shall come out with their 

grievances and shall raise their voice which is a power to make the change in the 

society. and seek redressal rather than keeping mum. Lately, There is lack of 

cooperation between the legislation and executives which makes judiciary to work in 

a better and more efficient manner. As there are times due to political pressure  the 

police inspectors and SHO’s refuse to even file a F.I..R. and don’t even act on the 

complaint, bury the evidences and act as a shield for the accused and offers outside 

the court settlement. Once the gaps will be filled, the country will become much more 

safer than it is now and gives the freedom to women for what they’re fighting now.  

 

SUGGESTIONS 

 

Although Indian judiciary and legislations are playing active role on the safety and 

security of women using various laws and legislations, schemes and incentives, but 

still there is room for some improvements. Here are some suggestions to improve the 

implementation on Women’s Safety : 

 

1. Sex Education  and Self defense  

 

Government should organize sex education classes in schools whether private or govt 

at all the levels. Primary students should know the difference between good touch and 

bad touch from the tenderly age itself so that they can speak against what’s wrong.  
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And same for middle and secondary classes to tell them about what consent means, 

what safe sex is and what precautions to take and guide them towards the light of 

knowledge. Alongside schools should start self defense classes for girls so that they 

can protect themselves and walk on streets without being harassed and with no fear.  

 

2.  Upbringing 

 

Upbringing plays a vital role in one’s life. Parents should teach their children to respect 

others so that they won’t violate one’s dignity and modesty.  Parents themselves 

should treat each other with equal respect and love. Domestic violence, Dowry Death, 

Abduction, Honor killings are all examples of crimes which originates at one’s home. 

In order to make a change one needs to start by changing the manner in which parents 

raise their children/ upbringing.  

 

3. Focus on building more help groups  

 

Mostly women don’t speak up as they’re afraid and at times didn’t get help from any 

one. NGO’s and help groups should be established throughout the country providing  

adequate help to the women.  

 

4.Install and  Monitor the CCTV 24 x 7 

 

The cctv should  be installed in the places which are hideous and dark where there’s a 

maximum chance of commission of a crime.  

 

In the places where CCTV cameras has been installed there should be enough man 

force in the control room to monitor such events.  

 

5. PCR’s Vans should be on rounds at night and make sure every women heading back home should 

be safe. Taxi and Auto’ registered with Govt and women driven should be made available. 
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6. Speedy trials  

 

The role of judiciary  is to provide justice and it should make sure it is done speedily 

so that women’s doesn’t suffer from trauma and psychological pain. The justice should 

be given within a month rather than delaying it. e.g Nirbhiya’s Case the incident 

happened in 2012 and her family is still fighting for the justice.  

 

7. Punishments for rape and heinous crimes should be strict enough further to terrorize men’s not to 

do any such act in future.  

 

8. Survivor not a victim 

 

Women after anything wrong has happened should be not treated as a victim, but as 

a survivor.  The same amount of respect be given to them and society should accept 

them rather than neglecting them.  

 

The above suggestions can help judiciary and other government authorities to 

implement women safety in an effective way.  
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CORALS: A REMINISCENCE OF THE PAST? 
- ABEL THOMAS MATHEW94 

ABSTRACT 

 

People always look up into space when speaking about the unexplored, however what 

humans fail to understand is that there is an equally breath-taking and unexplored area 

in our own planet. This paper tries to analyse the degree of exploitation faced by the 

marine ecosystem due to the latest trend of increasing heat waves as a result of climate 

change. It primarily focuses on how man-made causes have rapidly led to the decline 

in the coral life around the globe which then has disrupted the chain of life in the 

oceans. Oceans are crucial part in maintaining biodiversity; almost 30% of the heat 

from the sun is absorbed by the Oceans and if the total percentage of the heat in the 

atmosphere increases it would lead to warming of the oceans beyond its maintainable 

level, thus leading to much complication to life forms depending on it.  

 

Some phenomenon related to coral depletion and complications along with the lacuna 

of specific laws on conserving corals are discussed in this paper. The paper makes use 

of information from various marine research and papers, showing the extent to which 

the degradation has taken place and how barrier reefs are going to be a thing of the 

profound past. This makes the concept of sustainable development and access benefit 

sharing crucial solution when it comes to conservation of biological diversity in the 

near future. Due to this there is a need to analyse both International laws on marine 

conservation like the UNCLOS, the 1966 Convention on Fishing and Conservation 

of Living Resources of the High Seas, etc. and domestic laws in India like the Wildlife 

Conservation Act 1972, Biodiversity Act 2002, etc. so that there is a broad 

understanding of the available provisions and those which need updating and addition. 

In conclusion the paper tries to highlight the depressing condition of the marine 

ecology and how there is no alarming response from the general public to the outcry 

made by scientist and researchers in this field. 

 

Keywords: Conservation, Marine, Corals, Biodiversity Act, UNCLOS, Sustainable 

																																																								
94 Student, B.A. LL.B, School of Law, Christ (Deemed to be University). 
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INTRODUCTION 

 

There are millions and millions of galaxies in the infinite space and within them 

numerous planets most of which are not even known to man. Yet scientists all over 

the world agree on one conclusion that it would be extremely rare to find a planet as 

unique as our own, The Earth. Why is that so? There can be only one explanation, 

our planet is unique because of the blue liquid which covers about 3/4th of our planet, 

yes it is our oceans and seas which distinguishes us from any other celestial body and 

one of main reasons we find an abundance of  life on Earth. 

  

Earth’s water bodies alone comprise a different world, providing habitat to about 2.2 

million animals (about 25% of the total) dwelling in the ocean depths as announced 

by the Census of Marine Life. Furthermore, the study, published by PLoS Biology 

reveals that 91% of those species in the seas have yet to be discovered, described and 

catalogued.  

 

Among this great abundance of marine species lie the Corals. Now Corals are marine 

invertebrates; they typically live in compact colonies of many identical individual 

polyps. Appearing as solitary forms in the fossil record more than 400 million years 

ago, corals are extremely ancient animals that evolved into modern reef-building forms 

over the last 25 million years.  

 

Why Corals are an indispensable part of the marine ecology? 

 

Corals are crucial to marine ecosystem as they: 

 

• Produce oxygen: Most reef-building corals contain photosynthetic algae, 

called zooxanthellae that live in their tissues. The corals and algae have 

a mutualistic relationship. The coral provides the algae with a protected 

environment and compounds they need for photosynthesis and the algae in 

turn provide additional food.  
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Therefore corals act as the trees of the marine world and produce oxygen on 

performing photosynthesis.95 

 

• Construct reefs: Corals are the only animals other than humans to reconstruct 

their environment on a large scale basis. Corals species include the important 

reef builders that inhabit tropical oceans and secrete calcium carbonate to 

form a hard skeleton. Massive reef structures are formed when each stony 

coral polyp secretes a skeleton of CaCO3. Most stony corals have very small 

polyps, averaging 1 to 3 mm in diameter, but entire colonies can grow very 

large and weigh several tons. Although all corals secrete CaCO3, not all are 

reef builders96.  In this manner corals are able to provide shelter to many 

varieties of fishes and other marine animals. 

 

• Air quality maintenance: Corals play a vital role in using the dissolved carbon 

dioxide in the ocean to form new reefs. This use of co2 to form limestone 

takes a huge burden off from the shoulder of the ocean which accounts for 

absorbing 90% of the co2 emission in the atmosphere, thereby helping in 

preventing the overheating of the ocean waters which would be catastrophic 

to sensitive microorganisms like phytoplankton and jellyfish population. 

 

• Natural breakwaters: In addition to this, corals act as natural breakwater to 

prevent high waves, thereby preventing the sea from washing away large 

chunks of land and ensuring survival of the coastline. If these natural 

breakwaters were to denude then there would be no protection for low lying 

coastal regions from floods and cyclones which is bound to cause huge human 

loss as well as economic loss. 

 

• Food and Fisheries: the corals are the natural habitat for numerous fishes and 

marine life. This provides the local fishing communities living in and near the 

																																																								
95 NOAA National Ocean Service Education: Corals Oceanservice.noaa.gov. 
https://oceanservice.noaa.gov/education/kits/corals/coral02_zooxanthellae.html 
96 Barnes, R.D. 1987. Invertebrate Zoology; Fifth Edition. Fort Worth, TX: Harcourt Brace Jovanovich College 
Publishers. pp. 92-96, 127-134, 149-162 
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coastal regions an opportunity to exploit this vast abundance of marine 

resources through fishing. It allows these fishermen to support their families 

and supply the fresh catch to the local markets or give them to large corporates 

for exporting which all in all would lead to fulfilling the demand for food and 

help develop the economy. 

 

Therefore, corals are vital for the survival of a marine ecosystem and for those marine 

animals and human settlers depending upon it. Without which it would result utter 

chaos for the marine habitat. 

 

Depletion in coral reef population  

 

To think that we as humans would be more responsive and alert to the threats faced 

by something as important as corals was a mistake in itself. The biggest coral reef in 

the world, the Great Barrier Reef has lost about 29% of its corals in the year 2016 

alone. Katharina Fabricius a coral reef ecologist at the Australian Institute of Marine 

Science and study co-author who has been diving and conducting research on the reef 

since 1988 has come to the conclusion after surveying 214 different reefs around 

the Great Barrier Reef between 1985 and 2012; that an estimated 50% of the reef was 

lost i.e. about 3.4% a year, between this time period.97 Some factors contributing to 

this decline are; destruction caused due to cyclones, crown-of-thorns starfish that eat 

coral and are boosted by nutrient runoff from agriculture lands, however the major 

cause for such rapid decrease in the worldwide coral population is the phenomenon 

known as coral bleaching.       

                                                                                                                  

What is coral bleaching?  

 

Coral bleaching is the process by which the corals burdened by increasing stress of 

rising ocean temperatures are forced to expel their zooxanthellae i.e. the symbiotic 

algae which lives in the corals tissue. On expulsion the coral turns white, showing only 

its exterior skeleton.  

																																																								
97 A scencario analysis of climate change and ecosystem services for the Great Barrier Reef, Costanza, R., Bohensky, 
E., Butler, J.R.A., Bohnet, I., Delisle, A., Fabricius, K., Gooch, M., Kubiszewski, I., Lukacs, G., Pert, P., and Wolanski, 
E. (2011). 
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As the corals do not possess any more zooxanthellae, they are incapable of producing 

the required nutrients and are in lack of needed nutrients; therefore, they are likely to 

die off with only a minute chance for survival. The number of corals being wiped out 

due to coral bleaching has increased rapidly in the last decade mainly due to the 

excessive increase in the heat caused by man-made factors like climate change. This 

particular bleaching event in recent years has been the longest and deadliest and most 

widespread in history. Based on the current trends, within the next 30 years annual 

bleaching will kill most of the world’s corals. If we don’t address the warming of the 

planet we will lose this ecosystem and millions of people will suffer. 

 

However coral bleaching does not necessarily mean that the corals are dead, it is 

possible for the zooxanthellae to return to the corals within a few weeks if the ocean 

temperature were to cool down. Even after this, it takes about a decade or so for even 

the fastest growing corals to recover after being bleached. However, one should note 

that between this recovery period there should not be another instances of bleaching, 

with our current trend of rapid emission of greenhouse gas and utter disregard for any 

life other than our own the scope for such a promise is very narrow. 

 

Crown of thorns starfish: destructive agent of corals 

 

The crowns of thorns starfish are a species of starfish which primarily depend upon 

feeding the outer epidermis of the corals in order to derive nutrition. They can be 

easily distinguished by the shiny thorns protruding out of its body. After consuming, 

they usually only leave behind the bare skeleton coral. The corals chance of recovery 

is limited as filamentous algae tend to form upon the skeleton. Although they feed on 

corals they are a healthy part of the marine ecosystem when their population are 

minimum and balanced. However, in recent decades because of excessive nutrient 

runoff they population of the starfish have increased rapidly causing unprecedented 

damage to the coral population. 
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Documentation of crown of thorns starfish outbreaks on the Great Barrier Reef began 

in the 1960s, and four outbreaks have been recorded since, with approximately 17 

years between each. This species spawns prolifically, releasing up to 65 million eggs 

over the course of a five-month spawning season. While most of these eggs and larvae 

become food for other marine species as zooplankton, a great deal survives the larval 

stage to become healthy, ravenous adults.98 

 

There are new methods being adopted in order to reduce such outburst. The simplest 

method would be to remove them manually; however this wouldn’t be apt when 

dealing with a large population burst. Another means would be to inject the corals 

with a solution of sodium bisulphate which would kill the starfish but not harm the 

surrounding environment. 

 

Ocean heating and acidification 

 

Oceans have a specific degree of PH level it maintains in order to support life. 

However recently due to man-made phenomenon’s like climate change the amount 

of Co2 in the atmosphere have drastically been increased, this has resulted in the ocean 

absorbing more quantity of Co2 (considering that it absorbs 90% of the total Co2 in 

the atmosphere). Due to more concentration of Co2 in the waters the PH have 

increased leading to huge hurdles for certain sensitive marine organisms. Among these 

are phytoplanktons, jellyfishes and corals. 

 

Phytoplanktons are micro-algae’s which are responsible for about 50% of the oxygen 

production in the world. A minor change in the ocean PH level would be catastrophic 

to these organisms as they would die off; similarly jellyfish are one such species which 

cannot bear the immediate changes in the PH levels. When it comes to corals, ocean 

acidification affects their biological capabilities to produce calcium in order to produce 

their hard exoskeleton. This would mean that they will be incapable having a solid 

																																																								
98 Source of Half Earth's Oxygen Gets Little Credit, JOHN ROACH, National Geographics 
   https://www.nationalgeographic.com/news/2004/6/source-of-half-earth-s-oxygen-gets-little-credit/ 
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structure to protect themselves and also act as host to the zoozantheletes which are 

crucial for them to make food. 

 

As we discussed, the slightest change in the ocean temperature can be catastrophic for 

many sensitive organisms. One of the recent examples of such an incident can be 

witnessed in Japan’s largest coral reef, the Sekisei Lagoon, is under extreme stress with 

only 1.4% now considered healthy according to a study conducted by Ministry of the 

Environment. 

 

Anchor damage  

 

Boat anchors tend to cause great damage to coral reefs, especially in areas with 

increasing boat traffic. It is one of the major yet not known enough reasons for coral 

bleaching. Ships are anchored to make sure that they don’t go away with tide when it 

is kept stationary ie switched off. This is done by throwing an anchor down into the 

sea bed so that it may act as a counter weight to prevent the boats from moving. 

However when ships are anchored on reefs it results in coral bleaching by causing 

grave physical damage to corals as it can smash even the most sturdy corals, while the 

anchor chains and line can scrape coral, removing living tissue, and can wrap around 

corals and break off pieces – or even entire colonies – as the boats sway back and 

forth and pull on the line99.  

 

Fortunately, a solution has been found by the Department of Agriculture’s Division 

of Aquatic and Wildlife Resources (DAWR) by establishing Shallow Water Mooring 

Systems (SWMS) in places where there is high boat traffic such as tourist spots or 

popular fishing, diving, snorkelling sites.  

 

 

 

																																																								
99 Anchor damage, Guamreeflife 
   http://www.guamreeflife.com/reef-conservation/threats-to-guams-reefs/anchor-damage/ 
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Mooring System 

 

The mooring system is basically a stationary anchor installed in various parts of the 

water-body so that it may be used by boats to anchor itself rather than using anchors 

of their own. 

This is done so because if the mooring system is not present then the ships will use 

their own anchors which can lead to continuous damage to the corals each time it 

anchors itself whereas this damage can be avoided if the mooring system is used. 

  

How do mooring systems work? 

 

The mooring system relies on the strength of its anchor. The strength of the anchor 

depends on the digging depth and soil properties. This also determines the holding 

capacity of the mooring system as well. The three types of anchor used are drag 

embedment, suction and vertical load. 

 

The drag embedment anchor (DEA) is installed by dragging it along the seabed till it 

reaches the required depth. The anchor uses the soil resistance to hold itself in place 

depending on how much it has penetrated the seabed100. It is mainly used for catenary 

moorings, where the mooring line arrives on the seabed horizontally. It does not 

perform well under vertical forces. 

 

The suction anchors are usually the foundation system used in most of the deep water 

projects worldwide. Tubular piles are driven into the seabed and a pump sucks out the 

water from the top of the tubular, which pulls the pile further into the seabed. Once 

the suction is in place the friction between the pile and the soil holds it in position. It 

can resist both horizontal and vertical force. 

 

Vertical load anchors are similar to drag anchors as they are installed in the same way. 

However, the vertical load anchor can withstand both horizontal and vertical mooring 

																																																								
100 https://www.rigzone.com/training/insight.asp?insight_id=358&c_id= 
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forces. It is used primarily in taut leg mooring systems, where the mooring line arrives 

at an angle the seabed. 

 

Issues that may occur 

 

An issue that may occur from such a solution is the damage such systems may cause 

to the coral reefs if it’s of poor quality or is improperly installed as such mooring 

systems will eventually get dragged across the seabed due to the horizontal and vertical 

forces present in the sea which eventually leads to the anchors ending up pushed 

against the coral or even breaking it. 

 

Coral reef relief project 

 

An example of SWMS is the coral reef relief project implemented in Zanzibar reefs.101  

Zanzibar’s coral reefs were suffering from excess damage due to increasing boat traffic 

and excessive fishing and fishermen in Jambiani and Paje reported a decline in fish 

and coral populations. 

 

The SWMS was used as a solution and the coral reef project was implemented in 2013 

with the help of funding from Coral Reef Care and its stakeholders. The mooring 

buoys were installed immediately in fishing sites and tourist spots. Fishermen 

immediately using the buoys and now the reefs are recovering at a better rate. It was 

a five-year project and ended in 2018. 

 

Economic loss due to coral destruction  

 

One of the most underrated contributions of the coral reefs is in maintaining the 

coastal shores from being washed away heavy tidal waves. The lack of these reefs 

results in heavy loss of land in the coastal areas. In a time when the availability of land 

area for constructions of houses are very limited, this is an issue which should be 

addressed with due diligence. There is also a chance for huge loss to the locals living 

																																																								
101 https://www.marinecultures.org/en/projects/moorings/ 
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near the coastal regions as their homes are now more prone to flash floods than 

before, which if it were to occur would result in huge economic loss.  

 

In addition to this they are the main habitat of most reef fishes and marine life, 

therefore loss of these reefs is bound to diminish the population of fishes in the region 

and hence grossly affect the local fishermen and their small families who depend upon 

them. This also results in the fall of supply of the fishes in the market which in turn 

would result in inflation and in the long run gradually disrupt the market free flow. 

Imagine a situation where you would be purchasing your local fish delicacy at double 

the cost.  

 

Continents like Australia with the largest coral reef population are the ones who’ll be 

the most negatively affected. The loss of coral reefs caused by rising sea temperatures 

could cost $1 trillion globally; a report from Australia’s Climate Council has projected, 

with the loss of Queensland’s Great Barrier Reef alone costing the region 1million 

visitors a year, imperilling 10,000 jobs and draining $1billion from the economy. 

 

Philippine Coral Reefs Under Threat: The Economic Losses Caused by Reef 

Destruction. 

 
102In the Philippines, coral reef fisheries provide livelihood for more than a million 

small-scale fishers who contribute almost US$ 1 billion annually to the country’s 

economy. The rapidly growing population needs increasing amounts of fish and other 

marine organisms. However, overfishing, destructive fishing methods and 

sedimentation have damaged or destroyed many coral reef areas. Fish catches have 

fallen well below the sustainable levels of healthy reefs. The economic losses to the 

coastal fishing population are considerable. Various programmes have and are trying 

to counter coral reef decline by establishing sustainable management regimes. The 

economic benefits of such programmes appear to exceed their investment costs.  

 

 

																																																								
102 Marine Pollution Bulletin 
Volume 40, Issue 7, July 2000, Pages 598-605 
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As an example, the start-up and maintenance costs of a successful island marine 

reserve project have been compared to the losses caused by reef destruction and the 

gains from reef management. The results clearly show that the economic benefits from 

a managed reef area due to higher catches and revenue from small-scale tourism far 

exceed costs.  

 

Lacuna of specific laws on protection of coral reefs in India 

 

India has a coast line of nearly 8129 km. However, the reef formation is restricted to 

four major centres (1) Gulf of Kutch (2) Gulf of Mannar (3) Lakshadweep Islands and 

(4) Andaman and Nicobar Islands (Saroj, Gautam and Joshi, 2016) The total area of 

coral reefs in India is estimated to be 2,375 Sq. Km (DOD and SAC 1997). 

 

There virtually exist no laws in India which is aimed specifically for the conservation 

and protection of something as important as corals and coral reefs. This is actually a 

setback, as most countries have adopted legislations or established institutions which 

would primarily focus on conservation of coral reefs. Therefore, its time India up the 

ante and start putting some conservation efforts, if not it’ll be drastically bad for the 

coral population in India which would in turn affect the whole marine system 

including the fish population. Reduction in the fish population would negatively affect 

the Indian fishing community and decrease the flow of seafood into the market and 

cause inflation in price. 

 

There are a few laws in the Country that can be activated for the protection of coral 

reef areas such as the Environment (Protection) Act, 1986 and the Coastal Regulation 

Zone Notification of 1991 issued under the broad EPA as well as the Wildlife 

(Protection) Act, (WPA) 1972 since all coral reef areas in India are protected areas 

declared under the Wildlife (Protection) Act 1972.  It must, however be noted that 

even under the WPA, coral reef areas have, no separate legal status and there is short 

comings of the WPA in affording protection to coral reef areas.  

 

The Marine national parks which have coral reefs come under the charge of the 

Ministry of Environment and Forests. However, the national laws that are applicable 
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to coral reef areas involve various departments of the government and not less than 

one central authority. The laws are inadequate as they are not area specific and do not 

distinguish coral reef areas from other islands, coastal and marine areas.103  

 

The Coastal Regulation Zone (CRZ) Notification (1991) offers the only legal 

protection to all the coral reefs in India and under this coral reef areas come under the 

CRZ1 category.104 

 

Coastal Regulations Zone (CRZ), 1991 

 

CRZ area was classified as CRZ-I (ecologically sensitive areas), CRZ-II (built-up 

areas), CRZ-III (rural areas) and CRZ-IV (water areas). The only change made was 

the inclusion of CRZ-IV, which includes water areas up to the territorial waters and 

the tidal influenced water bodies. 

 

In exercise of the powers conferred by Clause (d) of sub-rule (3) of Rule 5 of the 

Environment (Protection) Rules, 1986, and all other powers vesting in its behalf, the 

Central Government hereby declares the coastal stretches of seas, bays, estuaries, 

creeks, rivers and backwaters which are influenced by tidal action (in the landward 

side) upto 500 metres from the High Tide Line (HTL) and the land between the Low 

Tide Line (LTL) and the HTL as Coastal Regulation Zone; and imposes with effect 

from the date of this Notification, the  following restrictions on the setting up and 

expansion of industries, operations or processes, etc. in the said Coastal Regulation 

Zone (CRZ).105 

 

Category I (CRZ-I): 

(i) Areas that are ecologically sensitive and important, such as national parks/marine 

parks, sanctuaries, reserve forests, wildlife habitats, mangroves, corals/coral reefs, 

																																																								
103 http://www.fao.org/docrep/x5627e/x5627e0m.htm 
104Srihitha Baswapoor, Zareena Begum Irfan. Current Status of Coral Reefs in India: Importance, Rising Threats and 
Policies for its Conservation and Management  http://www.mse.ac.in/wp-content/uploads/2018/08/Working-
Papepr-175.pdf 
105 Notification Under Section 3(1) And Section 3(2)(V) Of The Environment (Protection) Act, 1986 And Rule 5(3)(D) 
Of The Environment (Protection) Rules, 1986 Declaring Coastal Stretches as Coastal Regulation Zone (Crz) And 
Regulating Activities In The Crz. 
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areas close to breeding and spawning grounds of fish and other marine life, areas of 

outstanding natural beauty/historically/heritage areas, areas rich in genetic diversity, 

areas likely to be inundated due to rise in sea level consequent upon global warming 

and such other areas as may be declared by the Central Government or the concerned 

authorities at the State/Union Territory level from time to time.106 

 

Ocean Zoning: new scheme in effective marine management   

 

Zoning is a tool developed for use in land, primarily for cities and communities in 

order to foster uses appropriate to particular places and minimise conflict between 

incompatible uses. On land, zoning is defined as the legislative division of 

community’s area of which only certain designated uses of land are permitted. Marine 

zoning is a set of regulatory measures used to implement marine spatial plans –akin 

to land use plan- that specify allowable uses in  all areas of the target ecosystem.  

Different zones accommodate different uses, or different levels of use. All the zoning 

plans are portrayed on maps, since the regulations are always area based.107 

 

Traditional conservation interventions have included marine protected areas, 

regulations to protect critical habitat of a species and restriction on fisheries to prevent 

overfishing, etc.  The size of such efforts is small in comparison to uncontrolled 

exploitation of the scare resources and degradation of environment quality for 

habitation.  Adopting Ocean Zoning in marine conservation can be leap forward when 

it comes to efficiency as it provides much benefit over small scale interventions: it can 

enable in better conservation by overcoming the shortcomings of Marine protected 

areas (MPA) and MPA networks which cannot be implemented on large scale.  

 

However, the foundation of such zoning schemes can mostly be made on the existing 

use patterns of the Marine Protected Areas (MPA). 108Also ocean zoning can be 

implemented according to ecological vulnerability and importance different areas i.e., 

they can be tailored to meet the conservation need of different areas. It enables the 

authorities to move out of the traditional terrestrial conservation methods that were 

																																																								
106 ibid 
107 Tundi Agardy. 2010. Ocean Zoning Making Marine Management More Effective, Earthscan publishers. 
108 Ibid 
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widely depended on the coastal management efforts and instead move into the open 

ocean for its holistic development. 

 

Ocean zoning enables in greater access benefit sharing by allowing traditional fishing 

and marine activities to continue and not impose a complete prohibition on it. In that 

manner it would allow for continued supply of food from the sea to the market and 

provide employment and income to the locals. 

 

Conservation of Corals through Ocean Zoning  

  

Ocean zoning in comparison is a far more beneficial proposition to both the coral as 

well as for the livelihood of the locals. The traditional method of Marine Protected 

Areas (MPA) does not result in a holistic development. This is because ones these 

protected areas impose a complete ban on fishing or any exploitive activities in the 

region the coral population is bound to exponentially increase causing a burst of 

increased fish population. Such an extraordinary increase in the fish stock should be 

made available to the fishermen.  

 

However, this is not so done in the case of MPA. Through Ocean Zoning corals can 

be conserved and the additional increase fish population can be made use by the 

fishermen in specific allocated zones without leading to overexploitation. This would 

allow for a shared development with the fishermen increasing their sales and helping 

the economy, it would also encourage the locals to undertake in conserving and 

protecting the coral reefs as it is an essential factor which replenishes their which 

stocks. Similar trend can be viewed in the instances where the forest officials make 

use of the local tribes and colonies to help them in conserving and protecting the flora 

and fauna of protected and reserved forests and in return they are permitted exclusive 

right to hunt the animals, graze their cattle in the region and make use of the forest 

produce. 

 

Australian Ocean zoning system: A great example 

 

The Great Barrier Reef is the largest coral barrier reef in the world. It is one of the 

Seven Wonders of the World. The reef contains an abundance of marine life and 
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comprises of over 3000 individual reef systems and coral cays and literally hundreds 

of picturesque tropical islands. The Great Barrier Reef has lost about 29% of its corals 

in 2016 alone.  

 

Australia has been a trend setter with its trend setting in the Great Barrier Reef.               

Australia’s marine environment is teaming with marine life, some of which are only 

found in the region. In order to ensure efficiency in conservation, Australia’s marine 

parks are zoned into green, yellow and blue zones according to various requirements 

and sensitivity of the region.  

 

• The Green Zones will protect important habitat like breeding and feeding areas; here 

people will be allowed to observe wildlife, snorkel, dive and do research but not fish.  

 

• The Yellow Zones will give high level protection for sea floor habitat like reefs and 

sea mounts; here people will be allowed to watch wildlife, snorkel, dive, research and 

fish but not any activity that would disturb the sea floor.  

 

• Blue Zones will allow for other sustainable activities including high level fishing.  

In this manner Australian marine parks can protect sensitive regions like reefs, support 

sustainable fishing and provide incredible experience to tourist which in turn provides 

their economy with enough income. Australia’s marine zoning scheme can be noted 

as an example of how marine zoning can contribute to large scale conservation tactics 

in preserving marine economy as a whole and at the same time enable in sustainable 

development. 
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COURT’S POWER OF SUPERVISION UNDER THE 

ARBITRATION AND CONCILIATION ACT, 1996 
-AARJOO BAHUGUNA109 

ABSTRACT 

 

Arbitration is a product of an agreement between the parties but is also solely 

dependent upon the legal framework of the national arbitration system. In India, 

arbitration was introduced with an objective to minimize the court’s interference in 

disputes which could be resolved in a more effective and expeditious manner. 

However, the courts, being the first and foremost forum of dispute resolution, still 

hold powers of interference and supervision in mechanisms of Alternate Dispute 

Resolution. This paper focuses of powers of the courts under the Arbitration and 

Conciliation Act, 1996. It also finds its tributaries in court’s assistance to arbitration 

and court’s intervention into ADR mechanisms through Section 89 of the Code of 

Civil Procedure, 1908. 

 

Keywords: Arbitration, courts, supervision, intervention, arbitration and conciliation 

act, code of civil procedure 

  

																																																								
109 Student, Symbiosis Law School, Hyderabad. 
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INTRODUCTION 

 

Arbitration is a form of Alternate Dispute Resolution (ADR) and provides for 

effective and expeditious settlement of disputes. Arbitration is governed by the 

Arbitration and Conciliation Act, 1996 in India. In any country, arbitration can be 

effective only if the country has adopted a substantial legal framework to implement 

the national arbitration system. However, this legal framework apprises elements such 

as confusion and raises questions regarding the effectiveness of arbitration. Ideally, 

the relationship between national courts and arbitral tribunals requires being one of 

‘partnership’110.  

 

Here, it is pertinent to note that a partnership can survive only between equals. 

However, resolution of dispute through national courts and through arbitration 

cannot be put under the same umbrella. National courts can exist without arbitral 

tribunals but arbitral tribunals cannot exist without national courts. This is where it is 

important to delineate where the intervention of national courts begins and where it 

ends. The Indian Laws and the precedents decided thereupon lay down certain 

provisions and principles respectively that set out the power of courts in certain 

matters where arbitration is the chosen method of dispute resolution.  

 

This paper is a culmination of the court’s powers and supervision of arbitration as a 

mechanism of ADR. It focuses on the extent of courts’ intervention and discusses 

how the courts have a superiority over the arbitration mechanism and also answers 

the question of whether or not there has been any significant change in minimization 

of the courts’ burden as intended by the Arbitration and Conciliation Act, 1996.  

																																																								
110 Redfern and Hunter on International Arbitration, Alan Redfern et al. Oxford University Press, (5th Ed. 2009) 
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DEFINITION OF ‘JUDICIAL AUTHORITY’ UNDER THE 

ARBITRATION AND CONCILIATION ACT, 1996 

 

Definition of Judicial Authority under Arbitration and Conciliation Act and 

reference to arbitration by judicial authorities under Section 8 of the Act. 

 

The term ‘judicial authority’ has been referred to in several provisions of the said Act 

but this term has not been defined anywhere in the Act. Whereas, the word ‘court’ has 

been defined in Section 2(e) of the said Act and this has led to several controversies 

as to whether the meaning of ‘judicial authority’ and ‘court’ are synonymously used in 

the statute or whether the term ‘judicial authority’ has a wider implication. In SBP and 

Co. v. Patel Engineering Ltd.111, the Supreme Court dealt with this question and 

observed that: 

 

“A judicial authority as such is not defined in the Act. It will certainly include the court as 

defined in Section 2(e) of the Act and would also, in our opinion, include other courts and may 

even include a special tribunal like the consumer forum.” 

 

In the case of Bharat Aluminum Co. v. Kaiser Aluminum Technical Services Inc.112,  

the Supreme Court held that: 

 

“In our opinion, the term judicial authority has been retained especially in view of policy of 

least intervention which cannot be limited only to the courts. This is clearly in recognition of 

the phenomenon that the judicial control of commercial disputes is no longer in the exclusive 

jurisdiction of the courts. There are many statutory bodies, tribunals which would have 

adjudicatory jurisdiction in very complex commercial matters. Section 5 would be equally 

applicable to such bodies.” 

 

Section 5 of the said Act seeks to minimize the intervention of the Court in the 

arbitration process to some extent. It states that “Notwithstanding anything contained in 

any other law for the time being in force, in matters governed by this Part, no judicial authority shall 

																																																								
111 (2005) 8 SCC 618 
112 (2012) 9 SCC 552 
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intervene except where so provided in this Part.” In other words, the supervisory role of the 

judiciary cannot be exercised in matters covered by Section 1 to 43 of the said Act, 

except where specifically provided in Part I of the Act such as: 

 

• Section 8- Making reference in a pending suit 

• Section 9- Passing interim orders  

• Section 11- appointment of arbitrators 

• Section 14(2)- Terminating mandate of arbitrator 

• Section 27- Court assistance in taking evidence 

• Section 34- Setting aside an arbitral award 

• Section 36- Power to enforce arbitral award 

• Section 37- Entertaining appeals against certain orders 

• Section 39(2)- Directing delivery of award 

 

This Section is peculiar to Part I and there is no corresponding provision in Part II of 

the said Act except that Sections 45 and 54 in Part II contain an in-built safety valve 

within which a judicial authority is permitted to play a role113. The applicability of this 

Section is limited to Part I only.114  

 

In Steel Authority of India Ltd. v. Ramakrishna Kulwantrai115, it was held that 

arbitral proceedings cannot be stayed by an order of a civil court via a civil suit once 

such proceedings have commenced. There is a total lack of jurisdiction on the part of 

the courts with regard to arbitration matters.  

 

Even if the civil action initiated before the Judicial Authority is pending, arbitration 

proceedings can still commence concerning the dispute with the same subject 

matter116.  

 

 

 

																																																								
113 K.V. Satyanarayana, Law of Arbitration and Conciliation in India, 58 (Asia Law House, 1st ed. 2017) 
114 Kotak Mahindra Bank Ltd. v. Deepak Jawaharlal Gupta, 2010 (5) RAJ 305 (Bom) 
115 AIR 1999 Cal 295 
116 Section 8(3) of the said Act 
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An application under Section 8 of the Arbitration and Conciliation Act, 1996 before 

the Judicial Authority requires pre-existence of an arbitration agreement between the 

parties to the dispute for referring the matter to arbitration. This is in contrast to the 

provision under Section 89 of the Civil Procedure Code, 1906 which takes under its 

umbrella, situations where there is no pre-existing agreement and the Court has the 

option of suggesting the parties about the different forms of ADR which can be 

adopted depending upon the facts and circumstances of the dispute and then making 

the reference with the consent of both the parties according to their preference.   

 

Section 8 of the said Act, as applicable to domestic arbitration, is analogous to and 

operates on similar grounds as Section 45 of the New York Convention Awards and 

Section 54 of the Geneva Convention, both concerning arbitrability of foreign awards, 

unless the said arbitration agreement is found to be null and void, inoperative or 

incapable of being performed or enforced.  

 

In Booz Allen and Hamilton Inc. v. SBI Home Finance Ltd. and Ors.117, the 

Supreme Court of India held that where a suit is filed by one of the parties to the 

arbitration agreement against the opposite party and if the defendant(s) files an 

application under Section 8 of the said Act stating that the parties to the dispute should 

be referred to arbitration, the Court, being the judicial authority, will have to decide 

on the following points: 

 

• Whether all the parties to the suit are parties to the arbitration agreement 

• Whether the subject matter of the dispute falls within the jurisdiction of the 

arbitral tribunal 

• Whether the application under Section 8 was filed before the submission of 

the first statement concerning the substance of the dispute 

• Whether the reliefs sought in the suit are those that can be adjudicated and 

granted by the respective arbitral tribunal 

 

 

																																																								
117 (2011) 5 SCC 532; AIR 2011 SC 2507 
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In S.B.P. and Co. v. Patel Engineering Ltd.118, it was held by the Apex Court that 

where there is an arbitration agreement and if one of the parties to the dispute files a 

suit before the Court, ignoring the agreement and the opposite party files an objection 

regarding the same, the Court has to take the objection into consideration and if it 

finds it sustainable, it is bound to refer the parties to arbitration.   

 

The effective analysis of Section 8 can be done by bifurcation the said provision into 

the following parts: 

 

The action shall not be brought later than the date of submitting the 

defendant’s first statement on the substance of the dispute. 

 

In P. Anand Gajapathi Raju v. P.V.G Raju119, the Supreme Court held that “Sub-

section (1) of Section 8 of the Act creates a right in the person bringing the action to have the dispute 

adjudicated by Court, once the party has submitted his first statement of defence. But if the party, who 

wants the matter to be referred to arbitration applies to the Court after submission of his statement 

and the party who has brought the action does not object, as in the instant case, there is no bar on the 

Court to refer the parties to arbitration. The phrase, “which is the subject of an arbitration agreement” 

does not, in the context, necessarily require that the agreement must be already in existence before the 

action is brought in the Court. The phrase also connotes an arbitration agreement being brought into 

existence while the action is pending” …. “The language of Section 8 is peremptory. It is, therefore, 

obligatory for the Court to refer the parties to arbitration in terms of their arbitration agreement. 

Nothing remains to be decided in the original action or the appeal arising therefrom. There is no 

question of stay of the proceedings till the arbitration proceedings conclude and the award becomes final 

in terms of the provision of the new Act. All the rights, obligations and remedies of the parties would 

now be governed by the new Act including the right to challenge the award. The Court to which the 

party shall have recourse to challenge the award would be the Court as defined in clause (e) of Section 

2 of the new Act and not the Court to which an application under Section 8 of the new Act is made. 

An application before a Court under Section 8 merely brings to the Court’s notice that the subject 

matter of the action before it, is the subject matter of an arbitration agreement.” 

																																																								
118 Supra Note 2 
119 AIR 2000 SC 1886; (2000) 4 SCC 539 
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Action brought in a matter which is the subject matter of the arbitration 

agreement.  

 

The Court is required to refer the parties to arbitration if the suit initiated involves a 

matter which the parties have agreed to refer to arbitration and which comes within 

the ambit of the said arbitration agreement. However, if the suit initiated involves a 

matter which lies outside the arbitration agreement and also, is between some of the 

parties who are not parties to the arbitration agreement, there arises no question as to 

the application of Article 8 in such a matter. The word “matter” indicates the entire 

subject matter of the suit subject to the arbitration agreement120. 

 

Whether it is possible to bifurcate the subject matter of an action brought under 

Section 8 of the said Act and make part reference to arbitration? 

 

In Sukanya Holdings Pvt. Ltd. v. Jayesh H. Pandya and Anr121, the Supreme Court 

held that –  

 

“The next question which requires consideration is- even if there is no provision for partly 

referring the dispute to arbitration, whether such a course is possible under Section 8 of the 

Act. In our view, it would be difficult to give an interpretation to Section 8 under which 

bifurcation of the cause of action, that is to say the subject matter of the suit or in some cases 

bifurcation of the suit between parties who are parties to the arbitration agreement and others 

is possible. This would be laying down a totally new procedure not contemplated under the Act. 

If bifurcation of the subject matter of the suit was contemplated, the Legislature would have 

used appropriate language to permit such a course. Since there is no indication in the language, 

it follows that the bifurcation of the subject matter of an action brought before a judicial 

authority is not allowed”.    

 

It was held in the case of Raman Agarwal v. Sadhuram Agarwal122 that the splitting of 

subject matter is not permissible for referring the matter to arbitration.  

																																																								
120 Sukanya Holdings Pvt. Ltd. v. Jayesh H. Pandya and Anr., (2003) 5 SCC 531; AIR 2003 SC 2252 
121 Ibid  
122 AIR 2010 Gau 161 
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What constitutes a ‘statement on the substance of the dispute’ under Section 

8(1)? 

 

In Rashtriya Ispat Nigam Ltd. v. Verma Transport Co.123, the Apex Court held that 

the expression “first statement on the substance of the dispute” contained in Section 

8(1) of the Act is different from the expression “written statement”, and refers to a 

submission of the party making the application under Section 8 of the said Act before 

the judicial authority and the point to be determined by the Court is whether the party 

seeking reference to arbitration has waived his right to invoke the arbitration clause.   

 

In Booz Allen and Hamilton Inc. v. SBI Home Finance Ltd. and Ors.124, it was held 

that “Not only filing of the written statement in a suit, but filing of any statement, 

application, affidavit filed by a defendant prior to the filing of the written statement 

will be construed as “submission of a statement on the substance of the dispute”, if 

by filing such statement/application/affidavit, the defendant shows his intention to 

submit himself to the jurisdiction of the Court and waive his right to seek reference 

to arbitration. But filing of a reply by a defendant, to an application for temporary 

injunction/attachment before judgment/appointment of receiver, cannot be 

considered as submission of a statement on the substance of the dispute, as that is 

done to avoid an interim order being made against him”….. “though Section 8 does 

not prescribe any time limit for filing an application under that Section, and only states 

that the application under Section 8 of the Act should be filed before submission of 

the first statement on the substance of the dispute, the scheme of the Arbitration and 

Conciliation Act, 1996 and the provisions of the section clearly indicates that the 

application thereunder should be made at the earliest”.  

 

INTERIM MEASURES TAKEN BY THE COURT 

 

In the contemporary law on International Arbitration, national courts have the power 

to issue provisional measures in connection with a dispute that is subject to arbitration.  

 

																																																								
123 2006 (7) SCC 275; AIR 2006 SC 2800 
124 Supra Note 5 
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In the landmark case of Bhatia International v. Bulk Trading125, the Supreme Court 

dealt with the issue of the courts power to grant interim measures under the 

Arbitration and Conciliation Act. The court held that –  

 

“Under Section 9 a party could apply to the court (a) before, (b) during arbitral proceedings 

or (c) after the making of the arbitral award but before it is enforced in accordance with Section 

36. The words in accordance with Section 36 can only go with the words after the making of 

the arbitral award. It is clear that the words in accordance with Section 36 can have no 

reference to an application made before or during the arbitral proceedings… section 9 does 

suggest that once an award is made, an application for interim measure can only be made if 

the award is a domestic award as defined in Section 2(7) of the said Act. Thus, where the 

legislature wanted to restrict the applicability of Section 9 it has done so specifically. The 

application of a party to a judicial authority for such measures or for the implementation of 

any such measures ordered by an arbitral tribunal shall not be deemed to be an infringement 

or waiver of the arbitration agreement and shall not affect the relevant powers reserved to the 

arbitral tribunal. Any such application and any measures taken by the judicial authority must 

be notified without delay to the secretariat. The secretariat shall inform the arbitral tribunal 

thereof.” 

 

Conditions for granting interim measures have been laid down by the Supreme Court 

in the case of Gujarat Bottling Co. Ltd. v. Coca Cola Company126. Although this case 

primarily dealt with the object of granting interlocutory injunction in the Code of Civil 

Procedure, the rule laid down in this case is relied upon for granting of interim 

measures to protect the plaintiff against: 

 

(a) Injury by violation of his right for which he could not be adequately 

compensated in damages recoverable in the action if the uncertainty were 

resolved in his favor at the trial 

 

(b) The need for such protection has, however, to be weighed against the 

corresponding need of the defendant to be protected against injury resulting 

																																																								
125 S.A. (2002) 4 SCC 105 
126 1995 (5) SCC 545 
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from his having been prevented from exercising his own legal rights for 

which he could not be adequately compensated. The court must weigh one 

need against another and determine where the “balance of convenience lies”. 

 

COURT’S ASSISTANCE TO ARBITRATION MECHANISM 

 

The tribunal may by itself, or any party with the approval of the Tribunal, apply to the 

court for the assistance in taking evidence. The application has to specify the 

particulars as stated in Section 27. 

 

Section 27127: 

(1) The Arbitral Tribunal, or a party with the approval of the Arbitral 

Tribunal, may apply to the court for assistance in taking evidence. 

 

(2) The application shall specify: 

 

(a)The names and addresses of the parties and the arbitrators: 

(b)The general nature of the claim and the relief sought: 

(c)The evidence to be obtained, in particular: 

i. The names and address of any person to be heard as 

witness or expert or expert witness and a statement 

of the subject-matter of the testimony required; 

ii. The description of any document to be produced or 

property to be inspected. 

 

(3) The court may, within its competence and according to its rules on 

taking evidence, execute the request by ordering that the evidence be 

provided directly to the arbitral tribunal. 

 

(4) The court may, within its competence and according to its rules on 

taking evidence, execute the request by ordering that the evidence be 

provided directly to the tribunal. 

																																																								
127 Section 27 of Arbitration and Conciliation Act. 
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(5) Persons failing to attend in accordance with such process, or making 

any other default, or refusing to give their evidence or guilty of any 

contempt to the Arbitral Tribunal during the conduct of arbitral 

proceedings, shall be subject to the like disadvantages, penalties and 

punishment by order the court on the representation of the Arbitral 

Tribunal as they could incur for the like offences in the suits tried 

before the Court. 

 

(6) In this section the expression “Processes” includes summons and 

commissions for the examination of witnesses and summonses to 

produce documents. 

 

Under Section 27(1), the Arbitral Tribunal as well as any party with the approval of 

the Arbitral Tribunal can apply to the court for assistance in taking evidence. 

Assistance of the court for taking evidence can be sought as regards any person who 

fails to cooperate with the tribunal, be it a witness or a party to proceedings himself.128 

 

Section 27(2) sets out the particulars that are to be specified in the application to be 

made to the court for assistance in taking evidence. Clause (c) details such particulars, 

namely, the name and address of any party or person to be heard as a witness, or of 

expert witness and a statement of the subject-matter of the testimony required giving 

the description of any document to be produced, or of the property to be inspected. 

The court may order that the evidence be provided directly to the Arbitral Tribunal. 

It will issue to the witnesses the same processes as it issues in the suits before it. The 

process that may be issued include: 

 

i. Summonses for the examination of witnesses, 

ii. Commissions for examinations of witnesses, and 

iii. Summonses for production of documents. 

 

 

																																																								
128 Delta Distilleries Ltd Vs United Spirits Ltd. (2014) 1 SCC 113 
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Persons who fail to attend as required, or make any other default; or refuse to give 

evidence; are guilty of contempt of court of the Arbitral Tribunal, shall be dealt with 

by the court on the representation of the Arbitral Tribunal in the same way as a person 

who was guilty of like offences in suits before courts. 

 

An order rejecting an application for taking evidence of certain documents was held 

to neither an interim nor a final award/ it was passed in the course of a continuing 

proceedings. It could be challenged only at the time of challenging the final award. 

The court said every order is not an arbitral award.129  

 

Replying upon the provisions of the Act itself, that it to say, the internal aids to 

interpretation, the Patna High Court came to the conclusion that, on a cause shown, 

the Arbitral Tribunal would have full authority and power to recall its order 

terminating the proceedings under Section 25(a).130 The court cited 2 rulings of the 

Supreme Court131 under the Industrial Dispute Act, 1947, to the effect that an Arbitral 

Tribunal must be must be held to have the power of procedural review and the 

authority to recall, on sufficient cause being shown, an order terminating the 

proceedings. In this case it was considered to be a sufficient cause for not laying the 

claim before the Tribunal because of its unacceptability.  

 

A party to an arbitration sought court order requiring the other party to comply with 

pre-emptory order made by the Arbitral Tribunal. The question was what the 

appropriate role of the court was and whether it could review the tribunal’s order. The 

court said that having regard to the general principle, the proper role of the court is 

to support the arbitral process rather than review it. But where a party does not obey 

an arbitral order and the court is convinced that whatever was possible within the 

arbitral process to seek enforcement had been done, the court passed an order passed 

an order for compliance.132   

  

																																																								
129 Harinarayan G Bajaj vs Sharedeal Financial Consultants (P) Ltd. AIR 2003 Bom 296 
130 Senko Engg Ltd vs State of Bihar AIR 2004 Pat 33 
131 Grindlays Bank Ltd vs Central Government, Industrial Tribunal 1980 Supp SCC 420 
132 Emmott vs Michael Wilson & Partners Ltd. 2008 Bus LR 1361 
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JUDICIAL INTERVENTION AT THE POST AWARD STAGE 

 

Setting aside of arbitral award (Section 34) 

Setting aside an arbitral award means that it is rejected as invalid. A challenge to an 

award is to be made within three months from the date of receipt of the same. The 

courts may, however, condone a delay of maximum 30 days on evidence of sufficient 

cause. Subject to any challenge to an award, the same is final and binding on the parties 

and enforceable as a decree of the Court. 

 

Under Section 34(2) of the said Act, an award may be set aside by the court either on 

the application of the party or (without such application) by the court under certain 

circumstances. The grounds under which a party may apply to the court to set aside 

an award are only those mentioned in Section 34(2) which are: 

 

• Where a party making the application was under some incapacity 

• The arbitration agreement is not valid under the law to which the parties are 

subjected or failing such indication thereon, under the law for the time being 

in force 

• The party making the application was not given proper notice of the 

appointment of arbitrators or of the Arbitral Tribunal or was otherwise unable 

to present his case 

• Arbitral award deals with a dispute not contemplated by the parties or beyond 

the terms of submission 

• Composition of the Arbitral Tribunal was not in accordance with the 

agreement of the parties 

• Subject-matter of dispute is not capable of settlement by arbitration under the 

law for the time being in force 

• The arbitral award is in conflict with the public policy of the country. 

• The court can enforce the award only if application for setting aside is 

disallowed or the time for making such prayer is over.  
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Considerable controversy has been generated as to whether an arbitral award is liable 

to be challenged under Section 34 on merits. In Indu Engineering & Textiles Ltd. v. 

DDA133, the Supreme Court held that the arbitral award, even if erroneous in the 

opinion of the Court, cannot be interfered with on merits. It observed that “An 

arbitrator is a judge appointed by the parties and as such an award passed by him is 

not to be lightly interfered with”.  

 

The Supreme Court in Renu Sagar Power Co. Ltd. v. General Electric Co.134 observed 

that an award could be set side if it is contrary to the public policy of India or the 

interests of India or to justice or morality – but not on the grounds that it is based on 

an error of law or fact. Here, the Court was faced with the issue to determine the 

scope of public policy in relation to proceedings for enforcement of a foreign award 

under the Foreign Awards (Recognition and Enforcement) Act, 1961.  

 

However, in a later Supreme Court of India decision in Oil and Natural Gas 

Corporation v. Saw Pipes135 presented four grounds in totality under which the arbitral 

award can be set aside under the said Act. The Court can set aside an award: 

 

1. For the reasons mentioned in Section 34(2)(a)(i) to (v) 

2. For the reasons stated in Section 28(1)(a) 

3. For the reasons stated in Section 34(2)(b)(ii) on the ground of conflict with 

the public policy of India, i.e., in contrary to fundamental policy of Indian 

law, the interest of India, justice or morality and if it is patently illegal 

4. For the reasons stated in Section 13(5) and 16(6) 

 

Here, the Court added an additional ground of “patent illegality”, thereby considerably 

widening the scope of judicial review on the merits of the decision. The Court 

accepted that the scheme of Section 34 which dealt with setting aside the domestic 

arbitral award and Section 48 which dealt with enforcement of foreign award were not 

identical. The court also accepted that in foreign arbitration, the award would be 

																																																								
133 (2001) 5 SCC 691 
134 (1994) Supp (1) SCC 644 
135 (2003) 5 SCC 705 
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subject to being set aside or suspended by the competent authority under the relevant 

law of that country whereas in domestic arbitration the only recourse is to Section 34. 

 

Enforcement of arbitral award (Section 36) 

 

According to Section 36 of the said Act, it is apparent that an arbitral award becomes 

enforceable as a decree subject to a) the time for filing a petition under Section 34 has 

expired, or (b) if an application under Section 34 has been filed only after the dismissal 

of the petition. Therefore, an effect of an application of a challenge an award and for 

its entire period of pendency of the proceedings renders an arbitral award 

unenforceable. 

 

The Supreme Court has observed in Centrotrade Minerals & Metals Inc. v. 

Hindustan Copper Ltd.136 that by reason of Section 36 of the said Act, a legal friction 

has been created to the effect that on expiry of the period prescribed for setting aside 

an award, as envisaged under Section 34, the award become capable of being executed 

and enforced. 

 

INTERVENTION BY THE COURT INTO ADR MECHANISMS 

THROUGH SECTION 89 OF CODE OF CIVIL PROCEDURE, 1908 

 

Alternate Dispute Resolution (ADR) mechanisms were introduced with the intention 

of providing for an expeditious and effective form of justice to the aggrieved. In the 

case of Hussainara Khatoon & Ors. v. Home Secretary, State of Bihar137, it was held 

that speedy trial is a part of the fundamental right guaranteed under Article 21. From 

this judgment, it can be concurred that the Constitution of India guarantees the 

delivery of justice within a reasonable time as a fundamental right and the very basis 

of a fair trial138. Keeping the same in mind, it is pertinent to note that if ADR is 

implemented effectively, it is possible to reduce the burden of the courts, pendency 

of the cases is likely to reduce and a speedy delivery of justice can be achieved139.  

																																																								
136 (2006) 11 SCC 245 
137 AIR 1979 SC 1369 
138 Ibid 
139 Sarvesh Chandra, ADR: Is Conciliation the Best Choice, p. 83; Rao & Sheffield Ed., Alternative Dispute Resolution, 
Universal Publication, 2005; John Lande, Getting the Faith: Why Business Lawyers and Executives Believe in Mediation, 5 
Harvard Negotiation Law Review 137 (2000) 
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Mechanisms under ADR are, in some way or the other, connected to the judicial 

process. This is the reason why court annexed ADR holds paramount importance. 

Section 89 of the Code of Civil Procedure, 1908 paves the way for Court annexed 

ADR in India. As per Section 89 of the Code, the court shall formulate the terms of 

settlement and give tie to the parties for their comments only where: 

 

• The court feels that terms of settlement exist 

• These terms must be acceptable to the parties 

 

Once the court has received the response of the parties, the court may proceed to 

formulate the terms of settlement and refer the parties either to –  

 

i. Arbitration 

ii. Conciliation 

iii. Judicial Settlement including settlement through Lok Adalat 

iv. Mediation 

 

The Section further provides that once the dispute is referred to arbitration and 

conciliation, Arbitration and Conciliation Act shall apply and when the dispute is 

referred to Lok Adalat for settlement, the provisions of Legal Services Authority Act, 

187 shall apply. But if the case is sent to mediation, the court itself shall effectuate 

compromise between the parties and shall follow such procedure as may be prescribed 

by rules framed by the High Court for this purpose.140 

 

The objective of introducing Section 89, as observed by the Supreme Court in Salem 

Advocates Bar Association v. Union of India141 (hereinafter referred to as “Salem Bar-

I”) is –  

 

“It is quite obvious that the reason why Section 89 has been inserted is to try to see that cases, 

which are filed in court need not necessarily be decided by the court itself. Keeping in mind the 

delays and the limited number of judges which are available, it has now become imperative that 

																																																								
140 As directed by the Supreme Court in its decision in Salem Advocates Bar Association v. Union of India (2003) 1 SCC 49 
141 Ibid 
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resort should be had to alternative dispute resolution mechanism with a view to bring an end 

to litigation between the parties at an early date.” 

 

This case marked the confluence of the Indian judicial process and ADR mechanisms 

and highlighted that the two systems shall work parallel to each other in order to 

reduce the burden of courts and the pendency of cases. 

 

Referring to these advantages of court annexed ADR mechanism, incorporated under 

Section 89 of the Code, the Supreme Court observed –  

 

“In certain countries of the world, where ADR has been successful to the extent that over 90 

percent of the cases are settled out of court, there is a requirement that the parties to the suit 

must indicate the form of ADR which they would like to resort to during the pendency of the 

trial of the suit… All this means is that the effort has to be made to bring about an amicable 

settlement between the parties but if conciliation or mediation or judicial settlement is not 

possible, despite efforts being made, the case will ultimately go to trial.”142 

 

In the aforementioned case, the Supreme Court of India directed for the constitution 

of an expert committee to formulate the manner in which Section 89 of the Code has 

to be brought into operation. In view of the same, (Draft) Alternative Dispute 

Resolution and Mediation Rules, 2003143 were formulated. Part I of these Rules dealt 

with referral to ADR. Rule 2 states that the court shall go for the settlement of dispute 

if after recording the statements of the parties at the first hearing, it appears that the 

issue can be settled through ADR. Once convinced, subject to the acceptance of the 

parties, the court shall then formulate the terms of settlement and direct the parties to 

opt for one of the modes, as specified under clauses (a) to (d) of sub-section (1) of 

Section 89. 

 

The Rules have specified that the court in the exercise of its powers, under Section 

89(1) (a) to (d) shall not refer any dispute to arbitration without the written consent 

of all the parties to the suit.144 It also explained how, under certain circumstances, the 

																																																								
142 Supra 
143 http://lawcommissionofinida.nic.in/alt_dis.pdf 
144 Rule 2(b) Proviso Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
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court is given the power to refer the parties to the ADR methods, even if all the parties 

do not agree.145  

 

The Rules required the court to do some sort of counselling n enabling the parties to 

choose the correct form of ADR method, depending on the nature of the case and 

the relationship between the parties which it thought needs to be preserved.146 It 

further provided that if the ADR method does not succeed and the case is referred 

back to the court, the court shall proceed with the case in accordance with law.147 

 

The Apex Court, in its decision in Salem Advocate Bar Association v. Union of India 

(hereinafter referred to as “Salem Bar-II”)148, directed that all courts should direct 

parties to ADR methods like arbitration, conciliation, judicial settlement or mediation 

as provided in the Draft Civil Procedure Alternative Dispute Resolution and 

Mediation Rules 2003. It further directed all High Courts to frame their own rules in 

line of the draft rules to be applicable in their respective jurisdiction, and the 

government to provide support for infrastructure for expeditious implementation of 

the Section 1. 

 

Another question that arises with respect to court annexed ADR is whether reference 

to ADR process is mandatory in civil suits under Section 89 of CPC. To resolve the 

conflict, the Supreme Court, in the case of Salem Bar-I149, held that the intention of 

the legislature behind enacting Section 89 is to provide for settlement, wherever it 

seems possible, which may be acceptable to the parties. The parties should, in the 

process, be allowed to apply their mind so as to opt for one or the other of the four 

ADR methods mentioned in the provision. In this regard, the observation of the court 

in the case of Salem Bar-II holds paramount importance –  

 

“Some doubt as to a possible conflict has been expressed in view of usage of the word “may” 

in Section 89 when it stipulates that “the court may reformulate the terms of a possible 

settlement and refer the same for” and the use of the word “shall” in Order 0 Rule 1A when 

																																																								
145 Rule 5(f) and (g), Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
146 Rule 4, Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
147 Rule 6, Civil Procedure Alternative Dispute Resolution and Mediation Rules 2003 
148 2005 (6) SCC 344 
149 2003 (1) SCC 49 
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it states that “the court shall direct the parties to the suit to opt either mode of the settlement 

outside the court as specified in sub-section (1) of Section 89”. The intention of the legislature 

behind enacting Section 89 is that where it appears to the court that there exists and element 

of a settlement which may be acceptable to the parties, they, at the instance of the court, shall 

be made to apply their mind so as to opt for one or the other of the four ADR methods 

mentioned in the section and if the parties do not agree, the court shall refer them to one or the 

other of the said modes.”150 

 

However, with respect to arbitration, the Supreme Court held that the parties need to 

agree for it. The issue of reference to arbitration under Section 89 came before the 

Supreme Court in the case of Jagdish Chander v. Ramesh Chander151 wherein the 

court held that – 

 

“It should not also be overlooked that even though Section 89 mandates courts to refer pending 

suits to any of the several alternative dispute resolution processes mentioned therein, there cannot 

be a reference to arbitration even under Section 89 of CPC, unless there is a mutual consent 

of all parties, for such reference.” 

 

But the question whether the court could still refer the parties to ADR other than 

arbitration when the parties have failed to arrive to agreement relating to such 

reference was still not clear. This issue was finally brought to rest by the Supreme 

Court in Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd.152. 

The Supreme Court observed that –  

 

“.. The only practical way of reading Section 89 and Order 1, Rule 1A is that after the 

pleadings are complete and after seeking admission/denials wherever is required, and before 

framing issues, the court will have recourse to Section 89 of the Code. Such recourse requires 

the court to consider and record the nature of the dispute, inform the parties about the five 

options available and take note of their preferences and then refer to them to one of the 

alternative dispute resolution processes…” 

 

																																																								
150 Jagdish Chander v. Ramesh Chander (2007) 5 SCC 719 
151 (2007) 5 SCC 719 
152 (2010) 8 SCC 24 
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In the aforementioned case, the Court laid down a concrete summarized to be 

followed by the referral judge while referring the matter to AD under Section 89. The 

aforementioned cases and Rules give a succinct summary of how the court should and 

can intervene in the ADR mechanisms through the process of Court annexed ADR.  
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CONCLUSION 

 

Alternative Dispute Resolution mechanisms were introduced in order to reduce the 

burden of the courts and the pendency of cases. With reference to the cases cited in 

the above discussed issues, it is concurred that the State is the supreme in-charge of 

dispensing justice. Therefore, courts should be allowed to intervene wherever and 

whenever it is required. The same has been enabled through implementation of 

sections like Section 89 of the CPC, through various judgments which discuss 

interference of the court and court annexed ADR.  

 

For instance, the Afcons case discusses the standardized procedure that the court has 

to follow in order to frame and determine elements of settlement. This is a method of 

intervention by the court into the ADR mechanism. Although these mechanisms were 

introduced to reduce the burden of the courts, the fact still remains that court 

intervention is very important for the implementation of these mechanisms. It, 

however, is important to note that the introduction of mechanisms like arbitration 

has, to a certain extent, reduced the laborious work undertaken by the courts especially 

after the introduction of the amendment of 2015. 

 

However, ADR mechanisms were introduced in order to complement the functions 

of the Judiciary, with the intention to reduce the huge burden of litigation cases 

pending before the Judiciary. It has been seen in several occasions that the such an 

intention has failed to be brought into effect due to various reasons such as lack of 

awareness amongst the litigants, lack of awareness and training amongst the lawyers 

and the presiding officers. Intervention of the Judiciary in the arbitration proceedings 

can reduce the confidence the clients invest in such mechanism, as well as lead to the 

increase in the burden and duration of dispute resolution. Therefore, it can be 

concluded by stating that judicial intervention is necessary to keep a check on the 

effective working of the ADR process. However, such supervision and intervention 

should be subjected to reasonable restrictions. 
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CYBERSTALKING AND NEED FOR ITS NEW LEGISLATION  
- FIDHA SHAIKH FARUKE153 

 

ABSTRACT 

 

Cyberstalking in the current generation is turning out to be a serious crime, people’s 

basic fundamental rights are being in a large platform where there is a lack of 

legislation. These cyber-crimes pose a great threat to individuals, and over the last 

decade, through the internet, three new crimes have emerged, namely: cyber 

harassment, cyber impersonation and cyberstalking. Among the said, Cyberstalking is 

the Magna Carta of all such crimes. When discussing on cyber-crimes, what triggers 

people to commit such crimes? And whether our legislation is sufficient to reduce or 

stop cyber-crimes? What if an AI stalks? These crimes contain elements and 

distinguished from other crime are of unique quality. 

 

 Unlike other social crimes, crimes in cyberspace are also increasing and the privacy 

of the users/people must be safeguarded by the law and the people who have been a 

victim of such crime should also be given justice from the offence committed by the 

offender on the victim. There are plenty of reasons why a person commits a crime via 

the internet but such intentions and thinking are harmful to society. This type of crime 

is a crime at large, it not only disturbed one particular individual but also the others, 

the act builds a form of fear in the people thinking they might be the next victim. The 

victims of this crime are mostly women when compared with males, men are no 

exception.  

 

These works of literature help the researcher in gathering information for the topic, 

and these are the works of literature which help the researcher understand the aspects 

of cyberspace-related crimes especially stalking, how people commit the offence and 

how the cyberspace is misused. 

  

																																																								
153 Student, B.A. LL.B, School of Law, Christ (Deemed to be University). 
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INTRODUCTION 

 

Cyberstalking is a general crime where most of the people have faced this issue, they 

might have got hacked by any random stranger in any social media platform like 

Facebook, Instagram and other platforms. Cyberstalking is not specifically defined per 

se but some scholars who defined cyberstalking; Bocij, Griffiths and McFarlane 

defined stalking as "a group of behaviour in which an individual, group of individuals 

or organisation, uses information and communications technology to harass one or 

more individuals. Such behaviour may include, but are not limited to, the transmission 

of threats and false accusations, identity theft, data theft, damage to data or equipment, 

computer monitoring, the solicitation of minors for sexual purposes and 

confrontation". According to Baer, “Cyberstalking, in particular is composed of words 

alone and therefore stands more distinctly as apart as a crime of accumulation". 

Brenner defines as "in a sense, cyberstalking and cyber harassment are lineal 

descendants of the obscene or annoying telephone call offences that were created 

roughly a century ago, to address harms resulting from the misuse of a nineteenth-

century technology".  

 

Ellisonand Akdeniz(1998) had construed the term cyberstalking as “online 

harassment, which may include various digitally harassing behaviours, including 

sending junk mails, computer viruses, impersonating the victim, etc”.154 These 

definitions give a basic idea of what cyberstalking means and its betide. 

 

Cyberstalking is related to online harassment or online abuse where there is no direct 

contact between the stalker and the victim, the stalker user online means for 

harassment and the identity of the stalker may be known or unknown to the victim. 

 

Indian laws on cyberstalking 

 

In the Indian laws on cyberstalking is not specific or directly addressed, bits and pieces 

on these laws can be found in various statutes, like section 354 of Indian Penal code, 

																																																								
154 Balakrishnan, Aravindh, “Cyber Stalking: Challenges In Regulating Cyberstalking At The Cyber Space.” 
http://www.legalserviceindia.com, 2019. 
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section 72 of Information Technology Act and section 509 of IPC can be read as a 

part of cyber law (Manish Kutaria Case). All these provisions deal more as the 

intrusion of privacy than as a regular cyber offence. Hence the most-used section for 

any cyber-related crimes in section 72 of the IT Act which provides for Breach of 

confidentiality and privacy. 

 

Amended Section 72 of IT Act 2000 (amended in 2008) as follow: 

 

Section 72A: Punishment for Disclosure of information in breach of lawful contract 

(Inserted vide ITAA-2008): Save as otherwise provided in this Act or any other law 

for the time being in force, any person including an intermediary who, while providing 

services under the terms of lawful contract, has secured access to any material 

containing personal information about another person, with the intent to cause or 

knowing that he is likely to cause wrongful loss or wrongful gain discloses, without 

the consent of the person concerned, or in breach of a lawful contract, such material 

to any other person shall be punished with imprisonment for a term which may extend 

to three years, or with a fine which may extend to five lakh rupees, or with both.155  

 

These provisions can also be read with Section 144 of IPC which provides for the 

offence of criminal tress pass. Cyberstalking is as similar as tress pass or invasion of 

someone’s privacy, just li real world, in cyberspace it is similar to hacking someone’s 

account and threatening the other individual.  

 

Types of stalking and lack of laws on stalking 

 

Cyberstalking is different from offline stalking, cyberstalking is an online threat to a 

person and offline stalking is a physical threat to the victim. Cyberstalking 

enforcement laws are more technical than offline stalking laws, offline stalking it being 

physical it is clear for what the individual should be charged for but in case of 

cyberstalking identifying the victim itself is a difficult task and if the personal identity 

is found it is technical to determine the law enforcement. For instance, the Manish 

Kutaria case where the stalker was charged under Section 509 of Indian Penal Code 

																																																								
155 Section 72A, Information Technology Act, 2000. 
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but the Section 509 refers only to a gesture, word or an act intended to insult the 

modesty of a woman. But if the same is done on the internet there is no mention of 

this section, this alarmed to the Indian government, for the need for a new amendment 

regarding these laws and also protection of victims under the same.  

 

This case shows how we lack laws on cyberstalking. And things become complex 

when there are no laws to deal with a particular crime. 

 

Elements of crime 

 

Cyber stalking is a new form of crime where people are threatened in cyberspace but 

affects the individual mentally, in some cases it may also lead to defamation of the 

person in society because of the false routers spread in cyber space. For a person to 

commit a crime the criminal has to have elements of the crime, person, motivation 

and act. These elements lead the person to commit the offence of stalking but the 

situation becomes more complex on the first element “Person”, here arises a different 

question, what if the software starts stalking on its own and threatens the person? 

Here it is very complicated to apply the elements of crime like it is hard to determine 

the motivation of an AI and even if the motive is determined, how can we punish AI, 

should the creator be punished or the computer system? 

 

Reasons behind stalking 

 

1. Harassment 

 

The main intention of the stalker is to harass. The women sexually harassed 

by the stalker at many times. The stalker has or created a photo of the victim 

and he threatens the victim to have sex with him otherwise he will upload 

the photo or video. The stalker has some affection to the victim if she denied 

that then he will do against the victim. The thing is the stalker has an 

intention that' if she not mine of himself, she will not mine of anyone. 'Then 

the stalker doing all those things.  
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2. Fascination 

This is a one-side love or online romance. The stalker has a love of affection 

towards the victim and if she refuses to accept his proposal then he will 

become the stalker. The rejected could not accept the end of a relationship 

with her. This kind of stalkers some time being an abnormal person. 

Sometimes the victim may be killed by the accused. In Tamil nadu 2012, the 

college girl affected by the acid attack, done by her one side lover. This is 

not kind of stalking but sometimes this kind of persons turned into the 

stalkers.156 

 

3. Revenge  

 

This is kind of revenge against the victim. If the victim was refused his 

proposal, then he made revenge against the victim. The victim refused to 

accept the stalker's proposal. Then he uploads her photo into the social 

media and written above that ‘if anybody want's to have sex with me contact' 

and he wrote her address and phone number. The victim does not know 

about this and many persons are contacted her and some knocked her door 

in the midnight and sexually harassed her. 

 

Cases  

 

1. The Manish Kathuria Case 

 

The first reported case of cyber-stalking in India and the reason for the 2008 

amendment to the IT Act, the Manish Kathuria case involved the stalking of 

a woman named Ritu Kohli. Kathuria followed Kohli on a chat website, 

abused her by using obscene language and then disseminated her telephone 

number to various people. Later, he began using Kohli’s identity to chat on 

the website "www.mirc.com".  

 

																																																								
156 Nadkarni, R., & Grubin, D. (2000). Stalking: Why Do People Do It? The Behaviour Is Newsworthy But Complex. 
BMJ: British Medical Journal, 320(7248), 1486-1487. http://www.jstor.org/stable/25224683 
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As a result, she started receiving almost forty obscene telephone calls at odd 

hours of the night over three consecutive days. This situation forced her to 

report the matter to the Delhi Police. As soon as the complaint was made, 

Delhi Police traced the IP addresses and arrested Kathuria under Section 

509 of the Indian Penal Code. The IT Act was not invoked in the case since 

it had not come into force at the time when the complaint was filed. 

 

While there is no record of any subsequent proceeding, this case made 

Indian legislators wake up to the need for a legislation to address cyber-

stalking. Even then, it was only in 2008 that Section 66-A was introduced. 

As a result, now cases are being reported under this section as opposed to 

Section 509 of the Indian Penal Code, as was the case where a Delhi 

University student was arrested for stalking a woman from Goa by creating 

fake profiles on social networking websites, uploading pictures on them and 

declared her to be his wife. It is hoped that the decision in this would favour 

the victim.157  

 

2. Karan Goitra v State 

 

This case is merely on the anticipatory bail, where a woman named Shivani 

Saksena got divorced with mutual consent because she couldn’t consummate 

with her partner. Lately, after her divorce she encountered with a person, 

Karan Goitra, while chatting on online media, he told her that he loved her 

and wanted to marry her and goitre wanted her to meet his family members. 

On an occasion, he invites Saxena to his house, drugs Saxena and sexually 

abuses her that night. Goitre threatened Saxena to marry him or he will 

circulate the pictures he took that night. As a result, they had an engagement 

ceremony and he continues to assault her and eventually called off her 

engagement to her and eventually, Saxena filed a complaint under Section 

66A of the IT Act. 

																																																								
157 Ashutosh Kumar Pandey, International Journal of Research (IJR), Vol-1, Issue-9, (October 2014), 09/02/2020, 
20:10pm, chrome-
extension://cbnaodkpfinfiipjblikofhlhlcickei/src/pdfviewer/web/viewer.html?file=https://pdfs.semanticscholar.or
g/cde6/d56763ad03b1ce76f284741beb655d7e867e.pdf 
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The court rejected the Anticipatory bail because obscene pictures of Saxena 

were circulated by Goitra, which requires serious interrogation. According 

to the court, Saxena failed to disclose her previous marriage so that she can 

perform the engagement with Goitra even after making such mention in the 

court that goitre had proceeded first that he loved her.  The court also noted 

that the FIR was logging was delayed and the most shocking thing the court 

held was, Saxena has consented intercourse and decided to file a complaint 

if Girotra refused to marry.158   

 

3. Vinu Priya Case 

 

A tragic case of cyberstalking. In Tamil Nadu, Salem, a young 21-year-old 

girl Vinu Priya committed suicide. A morphed photograph of Vinu Priya was 

uploaded by a person on Facebook, she informed her parents about it and 

her parents initiated in lodging of a complaint with the cuber cell. The police 

took no interest in her issue and also the police lacking the skills to trace the 

origin of the photo. The police also told her father that tracing of the photo 

will nab up to two weeks. The family had to go through a lot of mental 

trauma for two weeks.  

 

This was not it, one of the officers asked her father for a mobile phone if 

they wanted the investigation to be done. Even after not being able to afford 

a phone her father bought a phone worth Rs.2,000 as a bribe but they still 

didn’t deliver justice. Later another morphed picture was uploaded on 

Facebook, which left Vinu Priya traumatised. The investing officer instead 

of going through the case started assuming that she must have sent those 

pictures to someone and now they are being posted in social media, perhaps 

a jilted lover. The second picture which was posted disappeared in a few 

hours of news of her committing suicide. 

 

 

																																																								
158 2012(5) RCR (Criminal) 414. 
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Another incident where Pranab Mukarjee’s daughter was alleged by a man, who posted 

sexually explicit messages on her Facebook, she immediately loved complaint with the 

Cyber Crime Unit and the police reported back and said “lewd” messages were sent 

to her via Facebook and the sender mentioned him as a resident of West Bengal. She 

decided to speak up against online harassment, thinking that, ignoring this would only 

encourage such people to do such an act.159  

 

Challenges  

 

• Section 354 IPC is Limited to woman 

 

Section 354 of the Indian Penal Code, provides, Assault or criminal force to 

woman with intent to outrage her modesty—Whoever assaults or uses 

criminal force to any woman, intending to outrage or knowing it to be likely 

that he will thereby outrage her modesty, shall be punished with imprisonment 

of either description for a term which may extend to two years, or with fine, 

or with both. The law here is concerning woman only and not in favour of 

men or any other gender.  

 

For instance, instead of a woman a man who is stalked by a stalker in cyber 

space, this provision doesn’t provide for justice so instead of keeping the 

provision only for the woman it should be made gender-neutral. And not only 

this, any entity can hack into a personal data of any person, so there must be 

laws made on AI entities stalking as well. 

 

• No immediate action by police  

 

In India, we don’t have enough laws and weak technology. Looking at the case 

of Vinu Priya, there it can be observed that the police did not take any action 

but rather harassed mentally, the family was mentally harassed by the delay of 

																																																								
159 N Sundaresha Subramaniam,Muskan Khan, How A Suicide Became A CornerStoneOf Tamil Nadu’s Legal Battle 
With Facebook, )09/02/2020, 21:10pm, https://prime.economictimes.indiatimes.com/news/71268455/technology-
and-startups/how-a-suicide-became-the-cornerstone-of-tamil-nadus-legal-battle-with-facebook 
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the police and lack of technology to find the stalker. Unlike the stalkers are 

more advanced than the police/cyber-crime department. Like in 2002, a US 

bedroom hacker, Gary McKinnon, made the US armoury disappear, had 

hacked into the US military computer system to bring the system down. 

 

• What if AI starts stalking? 

 

Artificial intelligence, these entities hacking will create a huge issue because 

when there are no laws on such aspect then there is a loophole on such area 

which is difficult to resolve and needs a new set of laws. There are instances 

where artificial intelligence has gone wrong and has done some unbelievable 

progress. Like the algorithms leave everyone surprised, here are some 

examples:  

 

A simulated robot was supposed to evolve to travel as fast as possible but 

rather than evolving the simulator gathered up itself into a tall tower and fell 

over, sooner these robots learned the toppling gave extra force and made a 

somersault which added extra distance.; solving Kobayashi Maru Test, it is a 

test in fictional star trek studio, where it is designed to test the characters in 

case of no-win.  

 

The simulator was supposed to differentiate between its answer and the 

correct answer, but instead, it found where the answers were stored and 

deleted all the answers so that it would get a perfect score every time.;160 these 

two examples were the AI goes overboard and applies its intelligence to get a 

better result. Similarly, if these intelligent entries decide to our private 

information and use against us? The Skynet will be real as shown in the movie 

Terminator. The movie might be fiction but there is also an instance where 

the robot named Sofia told, destroy the human.  

 
 

  

																																																								
160 https://aiweirdness.com/post/172894792687/when-algorithms-surprise-us 
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CONCLUSION 

 

Gender-neutral law; laws should be neutral, not one-sided, like section 354 of IPC 

provides only for a woman, not a man or any other entities so the law should be 

framed neutrally which will provide equal justice.  

 

Separate laws on cyberstalking; like other countries India should also have strict laws 

and punishments on violation of cyberstalking laws, the laws should be strict not 

lenient as it is and sermon actions should be taken against such offences. 

 

Legalise stalking in certain aspects; like few websites ask for cookies, where they know 

what people are browsing these should be allowed but within the limits. Cookies 

should be provided in places like Netflix, Amazon and other fields where there is no 

harm for anyone but help the user organise his or her data. e.g.; Netflix uses cookies 

to know our pattern of use and it accordingly suggests the series or movies the user 

to watch. 
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DON’T BE WILD-DON’T FORCE-WORK ON A CHILD 
- DHRUV CHAUDHRY161 AND DEVANSH GULATI162 

 

ABSTRACT 

 

In the recent events that there was no kid, there would be no mankind and that there 

cannot be a universe without civilization. Accordingly, the humankind owes to the kid 

the best must be given. Even after making such acts which encompass for free and 

compulsory education to the children given by the Government of India, there are 

ample number of students who still are not following their dreams of going to school. 

There were many efforts put forward by the Government to indoctrinate the children 

in educational activities, but rather than taking part in those educational activities the 

children seem to give more importance to other activities such as acts of Child Labour. 

 

The kids between the age of 14 and 18 are pigeonholed as “Pre-Adult” and the law 

enables the teenagers to be utilized with the exception of recorded unsafe occupation 

and procedures which incorporate activities like mining, inflammable substances and 

explosives. The issue of Child Labour is not astonishing in India as around the world 

approximately 217 million youngsters perform a full-time work which are related to 

dangerous procedures which is given under Factories Act,1948. 

 

Now, we would be discussing about the root cause of Child Labour, history also plays 

an important role in helping us to understand the source. Similarly, the paper would 

be going through all the acts and laws related to Child Labour which are enacted since 

1981. We shall also be discussing about the reasons behind the failure of restriction of 

Child Labour in India despite having suitable rules and regulation. The paper would 

be telling us that why the kids (youth or pre-adults) regardless of having been informed 

about the nature of work in which they are indulged is said to be harmful still continue 

to work there.163  

 

																																																								
161 Student, Fairfield Institute of Management and Technology (Affiliated to GGSIPU). 
162 Student, Fairfield Institute of Management and Technology (Affiliated to GGSIPU). 
163 https://www.ilo.org/ipec/facts/WorstFormsofChildLabour/Hazardouschildlabour/lang--en/index.htm 
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INTRODUCTION 

 

In our society children are considered as a form of God and childhood is a crucial and 

sensitive stage of human development as children are the future of the society children 

who are nurtured in our environment which is gratifying, positive and cerebral grow 

up to be productive and chargeable members of society who work for the betterment 

and development of the society. Every Nation links its growth with the condition of 

children and their status in the society. Children reduce their welfare future income, 

earning capability and productive capabilities by doing work when they are too young 

for that work. Children are often forced to quit the schools and take up jobs which 

are mostly destructive and hazardous to their health to reduce their poverty. 

 

One of the factors why Child Labour is still practised in India is poor economic 

conditions. As we know in India, there is a wide gap between rich and poor and rich 

becomes richer whereas poor becomes poorer. Therefore, it is no wonder that to make 

extra income poor household send their children to work, one of the most painful 

part of Child Labour is that children are send to work and are often destitute with 

their right to education. Child Labour have ill effect on the education of a child which 

further results in short attendance and eventually the child is dropped out of school. 

Child Labour deprives children of the right to education which is a fundamental right 

that is available to everyone. The second most painful aspect of Child Labour is that 

it has a detrimental effect on the health and safety of child.  

 

India has always stood against Child Labour and has very harsh policies for those who 

encourage Child Labour. India has made statutory constitutional measures to stop 

Child Labour, the constitution of India has provisions to secure compulsory education 

of children till 14 years of age which further declines Child Labour .Many NGOs and 

Labour commissions make comprehensive recommendations. Indias’ Judiciary has 

flaunted thoroughly sympathetic responses to counter Child Labour. Government of 

India has made several policies legislations and Judiciary has made several decisions in 

favour to stop Child Labour which endure as a challenge to India. 
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Child Labour is defined as the recruitment of children to do work that deprives them 

of their childhood, their dignity and is hazardous for their health and well-being. 

UNICEF defines Child Labour contrastively, according to UNICEF if a child 

between 5 and 11 years of age did at least eleven hour of activity that generates him 

or her money or at least 28 hours of domestic work in a week at in case of a child who 

is between 12 to 14 years did at least 3 hours of activities that generates him or her 

money or at least 42 hours of domestic work in a week then that child is engaged in 

Child Labour activities. The main component of Child Labour is that a child must be 

engaged in an economic activity which is hazardous and casuistic in nature. According 

to India Census 2001 office, Child Labour is defined as engagement of child less than 

17 years of age in any economic activity with or without money, profit, wage etc. The 

participation can be physical or can be mental. Child Labour includes part time help 

in shop, part time work in a factory or any other activity like farming, cultivating crops 

etc. 

 

There are approximately 215 million Child Labourers in the world out of which Asia 

and Pacific has the highest percentage of Child Labourers. Asia and Pacific alone 

constitute 114 million which is around 53% of total Child Labourers in the world 

followed by 65 million in Sub Saharan Africa which is around 30% of total Child 

Labourers in the world which is at last followed by 14 million in Latin America which 

is around 7% of total number of Child Labour. Raising protests and efforts against 

Child Labour has turned out to be fruitful as number of Child Labourers in the world 

has been declined by 1/3rd since 2000 from 246 million to 168 million but there is a 

long way to go. Child Labour is found in nearly every type of industry but according 

to a report, approximately 60% of Child Labour occurs in agriculture, fishing, hunting, 

mining etc.164 

 

HISTORY 

 

Child Labour is not a new concept in India. It has existed in one form or the other 

from a very long time. Children in India have been associated with labour from long 

																																																								
164 https://en.wikipedia.org/wiki/Child_labour 
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ago. Kautaliya s’ Arthashastra of 3rd century B.C. talked about recruitment of children 

in India in the form of slavery. It describes the household slavery which is a form of 

slavery in which children from normally low caste groups who were less than 8 years 

of age were recruited as slaves and worked in the houses of upper-class people. 

 

In the medieval period, children were placed under different artisans and Craftsmen 

as their trainees and helped them in their work. That tradition still continues in carpet 

industry where large number of children weave the carpet and is also seen in glass 

bangle industry where large number of children make bangles in shady and dark huts. 

In rural society, children worked according to their capacities and children of 

agriculturist had to perform certain tasks. Child Labour in rural India is also present 

in the family of farmers where children of farmers help their family in cultivating land 

and growing crops.  

 

Thus, children were integrated in work that consumed a lot of time whereas elders 

often busied themselves in a labour work that demanded skills. The children from 

agriculturist families started learning agriculture and participated and helped their 

families in their work. Therefore, forming an integral part of agricultural household 

economy, they received training and slowly making construction. 

 

In 18th century, Industrial Revolution in England brought a new turn to mankind and 

brought a huge change in social and economic order which was completely different 

than earlier. Before the Industrial Revolution, the child or an adult irrespective of his 

place in which he worked had an individual identity whereas after the industrial 

revolution, there was a huge change in the method of production that is new 

management technique was adopted and assets were now owned by private individual. 

From the beginning children were used in activities to generate income.  

 

In pre-capitalist society which was India at that time, children were in trade 

occupations. In these societies, children work at their home and therefore had an 

informal relationship. Children grew up and got work within the family and were not 

recruited to do any hazardous work and difficult task. During mid-19th century, with 

the advent of technology large scale productions by machines came into existence. In 

that time, there were no rules for the employees who were working in the factories.  
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Therefore, as there were no laws regarding well-being of employees, the employers 

often bargained the labour. In this way labours were exploited by the employees and 

the employees did not provide adequate pay for their work. Many children were 

employed in cotton mills and jute mills and were even employed in coal mines which 

were threat to children s’ safety. With the advent of factory organization, attention 

was drawn towards Child Labour seeing the condition of children and ill effects of the 

labour in spite of active opposition by the employees.  

 

The large number of youngsters thus, was appointed at first by mill owners and later 

by plant owner. Secondly the demand for children in agriculture sector additionally 

magnified due to migration of adult people to industrial cities that children replaced 

of them to run numerous agricultural operations. The term ‘Child Labour’ was used 

now and then as a synonym for ‘employed child or ‘working child’ in this sense, it is 

co-intensive with any work done by a youngster for economic gain. However, a lot of 

usually than not the term ‘Child Labour’ is said in social sense. It suggests some issue 

that is harmful, unjust and filled with exploitation. In India there is hardly any statutory 

provision that defines the term ‘Child Labour’ in precise terms even those numerous 

legislations that the minimum age of admission to employment in numerous vacations 

don’t’ fix uniform age for reasons of variations in the nature of operation during which 

youngster are employed.  

 

The working children are those who are below fourteen years of age and who put in 

some work and receive returns in money or kind or save cash by rendering services 

that the family would have to be compelled to pay otherwise these youngsters might 

or might not continue the work with their schooling. 165 

 

CAUSES 

 

For quite a bit of mankind's history and across various societies, kids under 17 years 

of age have added to family welfare in an assortment of ways. UNICEF recommends 

that destitution is the greatest reason for kid work. The report additionally takes note 
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of that in country and devastated portions of creating and lacking pieces of the world, 

kids have no genuine and important other option. Schools and furthermore 

instructors are inaccessible. Youngster work is the unnatural outcome. A BBC report, 

correspondingly, finishes up destitution and insufficient government funded 

instruction foundation are a portion of the reasons for youngster work in India.  

 

Among young men and young ladies, UNICEF discovers young ladies are multiple 

times bound to be out of school and working in a local job. Guardians with restricted 

assets, claims UNICEF, need to pick whose school expenses and charges they can 

bear the cost of when a school is accessible. Instructing young ladies will in general be 

a lower need over the world, including India. Young ladies are likewise pestered or 

tormented at schools, side-lined by partiality or poor educational programs, as 

indicated by UNICEF. 

 

The global work association (ILO) and Spreading Smiles Through Education 

Organization (OSSE) recommends destitution is the best single power driving kids 

into the workplace. Income from a youngster's work is felt to be essential for his/her 

own endurance or for that of the family. For certain families, salary from their 

youngsters' work is somewhere in the range of 25% and 40% of the family pay.  

 

As indicated by a recent report by ILO, among the most significant components 

driving youngsters to destructive work is the absence of accessibility and nature of 

tutoring. Numerous people group, especially rustic territories don't have satisfactory 

school offices. In any event, when schools are now and again accessible, they are 

excessively far away, hard to reach, exorbitant or the nature of instruction is poor to 

the point that guardians wonder if going to class is extremely beneficial. In 

government-run elementary schools, in any event, when kids appear, government-paid 

instructors don't appear 25% of the time.  

 

The 2008 ILO study recommends that absence of education coming about because 

of a youngster going to work, as opposed to a quality essential and auxiliary school, 

restrains the kid's capacity to get a fundamental instructive establishing which would 

in typical circumstances empower them to obtain abilities and to improve their 

possibilities for a better than average grown-up working life.  
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A yet more established report distributed by UNICEF diagrams the issues outlined by 

the ILO report. The UNICEF report asserted that while 90% of youngster work in 

India is in its rustic regions, the accessibility and nature of schools is dilapidated; in 

country zones of India, guarantees the old UNICEF report, about half of government 

subsidized elementary schools that exist don't have a structure, 40% do not have a 

writing board, few have books, and 97% of assets for these openly supported school 

have been planned by the legislature as pay rates for the educator and executives.  

 

A 2012 Wall Street Journal article, reports while the enlistment in India's school has 

drastically expanded as of late to over 96% of all youngsters in the 6–14-year age 

gathering, the framework in schools, pointed to a limited extent to decrease kid work, 

stays poor – more than 81,000 schools don't have a chalkboard and around 42,000 

government schools work without a structure with improvised plans during rainstorm 

and harsh climate.  

 

Biggeri and Mehrotra have examined the macroeconomic components that energize 

youngster work. They centre their investigation around five Asian countries including 

India, Pakistan, Indonesia, Thailand and Philippines. They propose that kid work is a 

significant issue in every one of the five, however it's anything but another issue. 

Macroeconomic causes energized boundless kid work over the world, over a large 

portion of mankind's history. They recommend that the foundations for youngster 

work incorporate both the interest and the stock side. While neediness and 

inaccessibility of good schools clarify the youngster work supply side, they propose 

that the development of low paying casual economy instead of more lucrative 

conventional economy – called sorted out economy in India – is among the reasons 

for the interest side. India has unbending work laws and various guidelines that 

forestall development of sorted out division where work insurances are simpler to 

screen, and work progressively profitable and more lucrative.  

 

The unintended impact of Indian complex work laws is the work has moved to the 

sloppy, casual area. Accordingly, after the disorderly farming part which utilizes 60% 

of youngster work, it is the sloppy exchange, chaotic get together and chaotic retail 

work that is the biggest manager of kid work. In the event that macroeconomic 
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variables and laws forestall development of formal area, the family possessed casual 

division develops, conveying ease, simple to employ, simple to reject work in type of 

youngster work.  

 

Indeed, even in circumstances where youngsters are going to class, guarantee Biggeri 

and Mehrotra, kids take part in routine after-school locally established assembling and 

monetary action. Different researchers also recommend that rigidity and structure of 

India's work showcase, size of casual economy, powerlessness of enterprises to scale 

up and absence of present-day producing advances are major macroeconomic 

components influencing request and worthiness of kid work. 166 

 

ACTS UNDER CHILD LABOUR. 

 

In India, the government, in order to stop child labour has enacted two legislations, 

which are: 

 

1.  The Right of Youngsters to Free and Compulsory Education Act, 

2009 

2.  Child Labour (Prohibition and Regulation) Act 1986, (with 

amendments within the year 2016) 

 

The first act provides compulsory education to the youngsters between Six and 

Twelve years, and the Second act provides that employment of youngsters below the 

age of fourteen years is prohibited in each and every occupations and processes and 

to control the condition of service of adolescents in line with the ILO Conventions 

138 and 182 respectively. But the child Labour (Prohibition and Regulation) Act 1986, 

(with amendments within the year 2016) did not pass because of protests made by 

child right activists and among others by UNICEF about certain provisions contained 

in the 2016 amendments. 

 

Over the years, there has been a decrease in numbers regarding to child labour but 

those yet demarcate the efforts but up by the government in eradicating the concept.  

																																																								
166 https://www.ilo.org/newdelhi/whatwedo/publications/WCMS_557089/lang--en/index.htm 
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As per the 2001 census, the total number of working children between the group of 

5-14 years in India were 12.6 million. However as per the survey conducted by NSSO 

in 2004-05 there was a decline within the number of children to be estimated around 

9.75 million people. Again there was a sharp decline within the number of working 

children which are estimated at 4.98 million as per survey conducted by NSSO in 

2009-10. Further the 2011 national census shows a decline up to 4.35 million. 

 

A data of 2011 published by UNESCO Institute for Statistics states that 1.4 you look 

after the population between the age bracket of 5 to 14 are largely attracted in primary 

works like Agriculture, Industry. The info also reveals that 90.7 you look after the 

youngsters between the said age bracket attend schools which directly means children 

are engaged in Education in addition as practices of agriculture, works in industry to 

assist themselves and their families grow up Financially strong as majority of the 

schools these children attend are controlled by the government making them avail 

access to free education, free uniforms and free books.  

 

As mentioned previously, Helplessness and poverty play as troubles within the lives 

of those children making them prone to do all the necessary things by themselves. the 

government has provided the youngsters with free education, books, uniforms and 

meals within the kind of Mid-day meals scheme to draw in children to return into the 

education institutes but has failed in understanding the side problems of the 

youngsters and families of the youngsters. In order to lift their family economically 

these children accept the conditions of hazardous works which endangers their health, 

safety and moral development. 

 

Illiteracy also plays a crucial role on the parts of oldsters as they don’t understand the 

pros of educating the kid, for them education may be a time-consuming process which 

can provide them with substantial loss as there would be loss of earnings if the kid 

didn’t work, they feel having some temporary sort of income is best than having a 

permanent sort of income by expecting many years. an equivalent circumstance might 

be seen as within the weaker sections of the society in urban and rural areas. The 

Indifference of the legislature to supply adequate legislative measures to ban 
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employment of youngsters and lack of effective enforcement of legislative provisions 

have resulted in curtailing the expansion of child labour. 

 

The government is taking all the possible measures it could to curb child labor but the 

question that still remains unanswered is that “Will total abolition of kid labour help?” 

Many children during this world from the marginalized and weaker sections of the 

society never have enough to eat, they can't even afford clothes to wear, according to 

a UNICEF study 15 million children under five, die of diseases per annum while 100 

million children under five are malnourished and are therefore vulnerable to various 

diseases. the subsequent case is additionally true in a Country like India.  

 

Parents don't send their children to colleges and like to possess them work to meet 

their bare subsistence of life. A National Seminar on employment of youngsters 

concluded “Any legislation totally prohibiting child labour would virtually amount to 

inflicting on these children an unbearable suffering. Moreover, within the absence of 

possible alternatives, such a measure is probably going to aggravate instead of mitigate 

their misery and hardships” 

 

The problem which holds up things are often seen within the case of M.C. Mehta vs 

State of Tamil Nadu. 

 

The Supreme Court observed that, “…unless the family is assured of income aliunde, 

problem of child labour would hardly get solved, and it's this vital question which has 

remained almost unattended. We are, however, of the view that till an alternate income 

is assured to the family, the question of abolition of kid labour would really remain in 

will-ó- the wisp. Now, of employment of youngsters below the age of 14 may be a 

constitutional indictment, in thus far as add any factory or mine or engagement in 

other hazardous work, and if children are to tend opportunities and facilities to 

develop during a healthy manner and childhood is to be protected against exploitation 

as visualized by article 39(f) we will not help suspecting that (what) we should always 

do is to ascertain the satisfaction of administrative intendment  behind the sanctioning 

of the kid labour (prohibition and regulation) Act, 1986.” 
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The national anti-poverty policies, the National Education Policy and therefore the 

National Policy on Health for all and on nutrition, as also the widely stepped -up 

provisions in social services in national plan outlays, are all geared to tackle the issues 

of poverty, where too often the origin and compulsion of kid labour are rooted. the 

overall raising of huge numbers of the population above the poverty level , or the 

supply of the whole spectrum of improved social services within the above mentioned 

areas are going to be hope to steer to progressive elimination of poverty, and 

consequently of the phenomenon of youngsters being placed on wage employment 

or quasi-wage employment at unsuitable ages. 

 

There are various complications on which works done by a toddler amounts to child 

labour, The International Labour Organization has thus defined the meaning of kid 

labour and therefore the work that if done by a toddler amounts to child labour : The 

term “child labour” is usually defined as work that deprives children of their 

childhood, their potential and their dignity, which is harmful to physical and mental 

development. 

 

It refers to figure that are – 

 

• mentally, physically, socially or morally dangerous and harmful to children; and 

• which interferes with the education / schooling of the kid by 

• depriving them of the chance to attend an equivalent by making them 

• drop out of faculties prematurely or by 

• requiring them to aim to mix school attendance with excessively long and heavy 

work. 

 

In its most outrageous structures, child labour includes youngsters being subjugated, 

isolated from their families, presented to genuine dangers and sicknesses also as left 

to fight for themselves within the city of in depth urban areas – regularly at an early 

age. no matter whether specific sorts of "work" are often called "child labour" relies 

upon the youngster's age, the type and hours of labor played out, the conditions under 

which it's performed and therefore the goals wanted by singular nations. the 
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acceptable response fluctuates from nation to nation, and also among parts inside 

nations. 

 

As discussed earlier though the speed of kid labour has had a considerable fall there's 

the matter still existing within the India, though there are provisions enacted there still 

are some shortcomings like within the Child Labour (Prohibition & Regulation) Act, 

1986 are Low conviction rates, Procedural lapses by enforcement agencies, Penal 

provisions aren't deterrent, Administrative difficulties faced by enforcement agencies, 

The difficulties faced in gathering witnesses, Lack of data of relevant laws by 

enforcement agencies, Various signs of third party interference in preparing medical 

reports and failure in determining the age bracket of the child. 

 

The history of child labour laws being implemented dates to 1881 with the Factories 

Act being implemented, which prohibited the utilization of youngsters below the age 

of Seven years, and also limited the utmost number of working hours to Nine for the 

youngsters between the age group of Seven and Twelve with an interval of rest for 

One hour. It also ordered the employers to grant weekly holidays to the youngsters 

and prohibited the utilization for quite Two factories. But being the primary Act of its 

kind it had its own shortcomings, like that of “Safety”, though the act touched upon 

the concept of rest to the kid workers it didn't mention anything about their safety. 

And this gave the employers to figure the youngsters call at harsh and unsuitable 

conditions which could also end in their deaths. 

 

The addition of this act also started an agitation among the workers in Bombay as they 

demanded legislations to guard both women workers and youngsters but of these 

efforts went into vain as they were unheard as Great Britain was a signatory to the 

resolution of the conference and meant that the competitors in Britain would plead 

for the adoption of factory legislation in India at part with the factory legislation within 

the United Kingdom. To avoid such a situation, the government of India appointed 

another commission on supported whose recommendations the Indian Factories 

(Amendments) Act, 1891 was passed. The provisions the act brought alongside it were 

as follows: 

 

 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|114 

 

• No child below the age of 9 might be employed as compared to 7 within the 

Factories Act, 1881. 

• The age of the youngsters now protected under the act increased from 12 to 

14. 

 

The act was applicable to all or any factories employing 50 persons which might be 

extended to those employing 20 persons at the discretion of the government. 

But the act had its shortcomings too, because the working hours of youngsters were 

a subject highlighted, therefore a revise bill was presented by a committee in 1909 

which passed in 1911, this new amendment had the subsequent changes: 

 

• The working hours of youngs laborers were reduced to six with a rest interval 

of half an hour 

• Children were prohibited from working at night. 

 

Moving further the Factories Act, 1911 was amended in 1922 in order to implement 

the ILO Convention, others factors liable for the implementation was the growing 

consciousness of people, the act raised the employment age from 9 to 12 and also 

gave protection to children below the age of 15.  

 

The fine for breach of the act was enhanced from Rs. 200 to Rs. 500 and the Courts 

were empowered to award compensations to injured persons and their families out of 

the fine. a number of the other amendments were the Indian Mines Act,1923 which 

raised the minimum age of employment to 13 years and restricted the weekly working 

hours to 54 underground and 60 above ground, then we had the Royal Commission 

of Labour in 1929 which prohibited children below the age bracket of 10 from 

working in any sector and suggested to not have the children work overtime and rather 

take work home. 

 

Due to the suggestions of the Royal commission of Labour in 1929 various legislations 

came into force like the Indian Ports Act,1931 which set the working age of youngsters 

to 12, the Tea Districts Emigrant of Labour Act which annulled the utilization of 

youngsters below the age group of 16, and therefore the Children (Pledging of Labour) 
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Act, 1933 was enacted for the aim of removing vague obligations arising from the 

pledging of labour of youngsters by their parents to employers in lieu of loans or 

advances, it further makes the pledging the labour of youngsters below 15 years void. 

there have been also many amendments that happened like that of Factories Act, 1934 

and Mines Act, 1935.  

 

The Employment of children Act, 1938 was also passed which prohibited a child 

indulge in Hazardous and Non- Hazardous areas, all the Acts mentioned were in force 

before the Independence of India, after 15 August, 1947 there were acts enacted 

relating to minimum of child labour and its certifications, those are: 

 

• Factories Act, 1948 

 

The main highlights of this act were the very fact that it prohibited 

employment of youngsters below the age of 14 years, put certification criteria 

for a teenager to prove him/her fit employment and restricted the amount 

of working hours to Four and a half hours every day for the youngsters 

falling under the age group of 14 and 18 years. 

 

• Mines Act, 1952 

 

The main highlights of this act was the very fact that it prohibited anyone 

below the age of 18 years to work in the mining sector, further sub section 2 

of Section 14 says that a trainee shouldn't be below the age of 16 years and 

shall have permission to work under proper supervision and by the approval 

of the Chief Inspector. 

 

• The Harmful Machines (Regulations) Act, 1983 

 

The act prohibits the use of children (i.e an individual who has not completed 

his Fourteen years of age) for the operation of Dangerous machines. 
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• The Plantations Labour Act, 1951 (amended) 

 

The act prohibits a toddler below the age of Fourteen to work in any 

plantation, and if working it shall flow from to a certificate of fitness proving 

his fitness to finish the work. 

 

• Beedi and Cigar Worker (Conditions of Employment) Act, 1966 

 

The act prohibits the utilization of youngsters below the age of 14 years in 

Industrial premises, and also sets a specific timing for the children working 

within the sector. 

 

• Motor Transport Workers Act, 1961 

 

The act prohibits the employment of youngster’s despite of age in any Motor 

Transport undertaking and also makes the employer duty sure to provide a 

certificate of fitness to any adolescent working and asks the adolescent to hold 

an equivalent. 

 

• The Radiation Protection Rules, 1971 

 

The rules being framed under Section 30 of the atomic energy Act, 1962 

prohibit the employment of youngsters below the age of 18 years as radiation 

workers except with the prior permission of the required authorities. 

 

• Building and other Construction Workers (Regulations of Employment 

and Condition of Service) Act, 1996 

 

The Act prohibits people below the age of 18 years to interact in any building 

or other construction work. 
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• The Juvenile Justice (Care and Protection) of youngsters Act, 2015 

 

The act seeks to Consolidate and amend the law concerning children alleged 

and located to be in conflict with law and youngsters in need of care and 

protection b catering to their basic needs through proper care, protection, 

development, treatment, social re-integration, by adopting a child friendly 

approach.167 

 

  

																																																								
167 https://www.savethechildren.in/resource-centre/articles/causes-of-child-labour-in-india-and-how-it-can-be 
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CONCLUSION 

 

Even though there are being laws implemented to make certain Child Labour is 

curbed as soon as possible here are some pointers on what a not unusual man/ female 

can do to assist the kids gain their lives back: 

  

• By Being the first change yourself 

One could forestall taking the services of Children for hold their Houses and 

as a substitute assist them financially via spending on their Education.  

 

• By ensuring eradication of the issue on the Local level  

If one unearths out that there are youngsters used as work pressure in 

his/her locality then an awareness program might be performed to ensure 

the shipping of messages. 

  

• Learn approximately the Laws present 

Gain information about the laws existing within the country regarding the 

problem and accordingly tell your close to and dears to assist propagate the 

message 

  

• Make use of Social Media 

Today’s notifications are being variously transferred through Social media 

systems such as Facebook, Whatsapp and Twitter. Use them nicely to train 

the humans about Child Labour and the significance of Eradicating it.  

 

• Be an accountable Citizen 

By being a responsible citizen one should report wrong doings to the 

caretakers and on this case the Police, inform them about the evil practices 

going on and approximately how the Employers of the youngsters are 

exploiting them and exposing themselves to a meaningless existence.  
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• Inform the mother and father of the Child Labourers  

This is perhaps a vital step, the problem surely has a root and if the 

foundation is cleared the hassle robotically vanishes, Talk to the mother and 

father of those Children and tell them approximately the incorrect that is 

being carried out to make certain they recognize the effects of their action.  

 

Ensure that all the guidelines and guidelines are followed not handiest via you but also 

through other humans, ensure service pleasant and healthful working environment for 

the employees. Following each person of the referred to steps shall assist the Society 

understand the which means and significance of a child’s lifestyles and allow them to 

give the child labourers a hand. Slowly and Steadily the Laws, acts enacted shall have 

the public information pass hand in hand and help ensure eradication of Child Labour. 
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EFFECTIVENESS OF ADR: IMPLEMENTATION OF ARBITRATION 

AND CONCILIATION ACT, 1996 
- AARJOO BAHUGUNA168 

 

ABSTRACT 

 

Arbitration is a private method of adjudication and a consensual process.  It is 

governed by the Arbitration and Conciliation Act, 1996. This article glances at 

‘arbitration’ as an Alternate Dispute Resolution mechanism. It lists out the beneficial 

features and the objectives of the Act. The article also discusses the two types of 

arbitration processes which can be availed by an individual. The article further 

discusses the effectiveness of the Act and minimization of the supervisory role of the 

courts ever since the enactment of the Act. The article further finds its tributaries in 

discussing the challenges that are faced by arbitral tribunals. 

 

Keywords: arbitration, alternate dispute resolution, role of courts, Arbitration and 

Conciliation Act, objectives, challenges. 

  

																																																								
168 Student, Symbiosis Law School, Hyderabad. 
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INTRODUCTION 

 

The law relating to Arbitration is contained in the Arbitration and Conciliation Act, 

1996. This Act came into force on 25th January, 1996. It extends to the whole of India 

except the State of Jammu and Kashmir. The Act is of consolidating and amending 

nature and is not exhaustive. But it goes much beyond the scope of its predecessor i.e. 

the 1940 Act. The reason for this is the inclusion of provisions for domestic 

arbitration, international commercial arbitration and also enforcement of foreign 

arbitral awards. The new Act also contains provisions regarding conciliation. This Act 

functions in consonance with and on the basis of the UN Model Law in order to work 

in accordance with the United Nations Commission on International Trade Law 

(UNCITRAL). 

 

Arbitration as an ADR Mechanism 

 

Arbitration is essentially a private method of adjudication and a consensual process. 

Parties agree to resolve their disputes by arbitration, at a venue selected by them and 

without recourse to court of law. The neutral third party, who adjudicates their dispute 

called the ‘arbitrator’, is also selected by parties themselves. The procedure of 

arbitration is usually private and confidential and the decision is final and binding.  

 

Objects and Reasons 

 

The statements of objects and reasons appended to the bill proceeded as follows: 

The law on arbitration in India was at the time of the adoption of the new Act 

substantially contained in three enactments, namely: 

 

•  The Arbitration Act, 1940 

•  The Arbitration (Protocol and Convention) Act, 1937 

•  The Foreign Awards (Recognition and Enforcement) Act, 1961 

 

It was felt that the Arbitration Act of 1940 was outdated. This highlighted the need 
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for an amendment. In light of the same, the UNCITRAL Model Law and Rules were 

adopted with appropriate modifications to serve as a model or legislation on domestic 

arbitration and conciliation. By virtue of the same, the present Act seeks to consolidate 

and amend the law relating to domestic arbitration, international commercial 

arbitration, enforcement of foreign arbitral awards and to define the law relating to 

conciliation, taking into account the UNCITRAL Model Law and Rules.  

 

Main Objectives of the Act 

 

The main objectives are as follows: 

 

1. To comprehensively cover international commercial arbitration and 

conciliation as also domestic arbitration and conciliation. 

2. To make provision for an arbitral procedure which is fair, efficient and 

capable of meeting the needs of the specific arbitration. 

3. To provide that the Arbitral Tribunal gives reasons for its arbitral awards 

4. To ensure that the Arbitral Tribunal remains within the limits of its 

jurisdiction. 

5. To minimize the supervisory role of courts in the arbitral process. 

6. To permit an Arbitral Tribunal to use mediation, conciliation or other 

procedures during the arbitral proceedings to encourage settlement of 

disputes. 

7. To provide that every final arbitral award is enforced in the same manner as 

if it were a decree of the court. 

8. To provide that a settlement agreement reached by the parties as a result of 

conciliation proceedings will have the same status and effect as an arbitral 

award on agreed terms on the substance of the dispute rendered by an 

Arbitral Tribunal. 

9. To provide that, for purposes of enforcement of foreign awards, every 

arbitral award made in a country to which one of the two International 

Conventions relating to foreign arbitral awards, to which India is a party 

applies, will be treated as a foreign award. 
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Beneficial Features 

 

The Supreme Court, in the case of Centrotrade Minerals & Metals Inc. v. Hindustan 

Copper Ltd.169, pointed out the beneficial features of the Act as follows: 

 

• Fair resolution of a dispute by an impartial tribunal without any unnecessary 

delay or expense 

• Party autonomy is paramount subject only to such safeguards as are 

necessary in public interest 

• The Arbitral Tribunal is enjoined with a duty to act fairly and impartially 

 

Shortcomings 

	

In the same case as the aforementioned, the court also pointed out the shortcomings 

to be as follows: 

 

• No provision is made for expediting awards or the subsequent proceedings in 

the courts where applications are filed for setting aside awards. 

• An aggrieved party has to start again from the District Court for challenging 

the award. 

 

TYPES OF ARBITRATION 

 

Arbitration is generally characterized in two types – institutional arbitration and ad hoc 

arbitration.  

 

Institutional Arbitration 

 

The arbitration where the parties choose a particular arbitral institution to administer 

their arbitration in the arbitration agreement is called institutional arbitration. In this 

kind of arbitration, the arbitration is submitted to the rules of a permanent institution 

																																																								
169 (2006) 11 SCC 245. 
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of arbitration. A typical arbitral clause choosing ICC as the institution to administer 

the arbitration between them will look like, “all disputes arising in connection with 

the present contract shall be finally settled under the rules of ICC”.  

 

Advantages: 

 

i.  Degree of permanency 

ii.  Modern rules of arbitration 

iii.  High quality technical support facility 

iv.  Better scrutiny of awards 

 

Disadvantages: 

 

(i) Cost is higher (Cost is determined on the ad-valorem of the amount involved 

in the claim) 

(ii) Time problems with the respondent 

(iii) Lack of greater flexibility 

(iv) Process is extremely technical and involves higher time for its resolution. 

 

Ad-hoc Arbitration 

 

Ad hoc arbitration is the arbitration constituted by rules, as determined or devised by 

the parties. And arbitral clause for ad hoc arbitration will look like, “all dispute or 

differences arising out of or in connection with this agreement shall be referred o and 

determined by arbitration”. 

 

Advantages: 

 

i. Parties agree to their own rules 

ii.  Greater flexibility offered 

iii.  Usually less costly and less technical in comparison to institutional 

arbitration 

iv.  The adoption of UNCITRAL rules of Arbitration provide modern 

rules. 
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Disadvantages: 

 

i.  Depends on co-operation and effectiveness of parties 

ii.  Greater chance of existence of factual errors in the award 

 

EFFECTIVENESS OF THE ACT AND MINIMIZATION OF THE 

SUPERVISORY ROLE OF COURTS 

 

The Supreme Court, in the case of Food Corporation of India v. Indian Council of 

Arbitration170, has distinctly said that the legislative intent is to minimize the 

supervisory role of the court in the arbitral process and quick nomination or 

appointment of arbitrator, leaving all contentious issues to be decided in arbitration. 

The Court, in the case of Shyama Charan Agarwala & Sons v. Union of India171, 

held that one of the aims is to settle all the disputes between the parties and to avoid 

further litigation. Along with this, the Court has, time and again, held that the 

provisions of the Act make it clear that the arbitration proceedings are to be conducted 

by the arbitrator with reasonable dispatch.  

 

It follows that after passing of the award the court should also dispose of proceedings 

expeditiously so that the part, in whose favor the award has been passed, actually gets 

the benefit of the arbitration clause.  

 

EXISTING CHALLENGES FACED BY ARBITRAL TRIBUNALS AND 

RECOMMENDATIONS AND REFORMS 

 

The object of the Arbitration and Conciliation Act is to promote a pro-arbitration 

legal framework, and expeditious disposal of commercial disputes with least court 

intervention through arbitration. However, the implementation of the Act over time 

has shown that courts have interpreted the Act in a manner that has resulted in delay 

in disposal of arbitration proceedings, increased court intervention and frustration of 

the objectives of the legislation. Commenting on the conduct of arbitral proceedings, 

																																																								
170 (2003) 6 SCC 564. 
171 (2002) 6 SCC 201. 
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the Law Commission has observed: 

 

“However, despite existing provisions in the Act which are aimed at ensuring proper conduct 

of arbitral proceedings, the Commission found that the experience of arbitrating in India has 

been largely unsatisfactory for all stakeholders. Proceedings in arbitration are becoming a 

replica of court proceedings, despite the specific provisions in Chapter V of the Act which 

provide adequate powers to the arbitral tribunal.” 

 

In light of the same, the Ministry of Law and Justice issued a Consultation Paper in 

April, 2010 inviting suggestions/comments from various stakeholders. The Ministry 

then made a reference to the Law Commission to undertake a comprehensive study 

of the Act and propose necessary amendments. After conducting extensive 

deliberations, the Law Commission, in its 246th Report submitted in August 2014, 

recommended various amendments to the Act. The recommendations aim to reduce 

delays and enhance expeditious disposal of arbitration proceedings. The 

recommendations are as follows: 

 

• Amendment of Section 7(b) of the principal Act to recognize contracts 

communicated through electronic means are also treated as valid arbitration 

agreements 

• Amendment of Section 8 to the effect that while considering an application 

for reference to arbitration the court shall prima facie examine the existence of 

a valid arbitration agreement and no other issue 

• Amendment of Section 9 to provide that arbitration proceedings shall be 

commenced within 90 days from the grant of interim measures by Court and 

after commencement of arbitration, Courts shall ordinarily not entertain 

application relating to grant of interim measures under Section 9. 

• Insertion of a new provision: Section 10A to provide that arbitrators should 

charge a composite fee for disposal of cases and not on the basis of per sitting. 

• Inserting of new sub-section 6A to Section 11 to the effect that while 

considering an application for appointment of arbitrator the court shall prima 

facie examine the existence of a valid arbitration agreement and no other issues. 

• Insertion of a new sub-section 13 to Section 11 to ensure that applications for 
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appointment of arbitrators by court are disposed of ordinarily within 60 days 

from the date of service of notice to the opposite party. 

• Insertion of a new sub-section 3 to Section 17 to recognize that an order for 

interim measure granted by an arbitral tribunal is treated as an order of a court 

and is automatically enforced under the Code of Civil Procedure. 

• Insertion of a new provision Section 29A to provide a time-limit of 9 months 

for making an award by arbitration tribunals from the date of first hearing. It 

states further that if the award is not made within a specified period, 

arbitration proceedings shall stand terminated and on application filed by a 

party, court may decide as to whether the arbitrator(s) are entitled to any fees. 

The court has also been empowered to debar an arbitrator from taking any 

fresh arbitration for three years if after enquiry the Court finds that the delay 

is caused due to the arbitrator, for his personal benefit.   

 

This Arbitration and Conciliation Act (Amendment) Bill, 2015 was an important step 

towards making India a hub of International Commercial Arbitration. However, in 

January 2017 the government set up the Srikrishna Committee to review the 

institutional arbitration landscape in India and recommend reforms. The committee 

submitted its report in August 2017 and made several recommendations, including: 

 

• Several reforms regarding the notification, management, knowledge-

management and handling of BIT disputes filed against India by various inter-

governmental bodies. 

• The setting up of the Arbitration Promotion Council of India for: 

 

i.  grading arbitration institutes 

ii.  recognizing professional institutions accrediting arbitrators 

iii.  creating judicial offices specializing in arbitration disputes within 

India’s court system 

iv. establishing a National Litigation Policy promoting arbitration in 

government contracts 

v.  reforming the Indian Arbitration Act to remove ambiguities created 

by the Arbitration and Conciliation (Amendment) Act 2015. 
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These recommendations have led to the preparation of the Arbitration and 

Conciliation (Amendment) Bill 2018, which has been approved by the Union Cabinet 

for introduction in Parliament for deliberations and approval. This bill seeks to amend 

the Arbitration and Conciliation Act 1996 in order to address the ambiguities that 

have arisen after the 2015 amendments entered into force. Particularly, the bill seeks 

to clarify whether the 2015 amendments can be applied retrospectively. Separately, the 

bill also clarifies the scope of time limits for issuing arbitral awards which had been 

introduced by the 2015 amendments.  

 

Further, the bill introduces new provisions dealing with confidentiality of arbitration 

proceedings and arbitral awards and immunity of arbitrators against civil liability. It 

also envisages the creation of an independent body called the Arbitration Council of 

India, whose mandate would be to accredit arbitrators and grade arbitral institutions, 

as well as to maintain an electronic depository of arbitral awards. Finally, the bill 

enables the Supreme Court of India (for international arbitration) and the High Courts 

(for domestic arbitrations) to designate arbitral institutions to carry out arbitrator 

appointments in order to facilitate speedy appointment of arbitrators without the need 

for court interference. 

 

 

 

  



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|129 

 

CONCLUSION 

 

The legal framework governing arbitration in India has a lengthy history. The Supreme 

Court has upheld the constitutionality of the Arbitration and Conciliation Act, 1996 

by stating that the Act in no way offends the Basic Structure Doctrine as judicial review 

of the result of this mechanism i.e. judicial review of an arbitral award is prescribed in 

the legislation. The validity of the Arbitration Act was also upheld in the case of Babar 

Ali v. Union of India (2000) 2 SCC 178 where the court held that just because the 

judicial scrutiny is at the penultimate stage, it cannot be held as a ground to declare 

the legislation ultra vires to the Constitution.  

 

Ever since the decision in the case of Bharat Aluminium v. Kaiser Aluminium 

Technical Services (popularly known as the BALCO decision), the Supreme Court 

minimised the supervisory role of the courts in the arbitration process. 

 

The aforementioned recommendations by the Law Commission and Sai Krishna 

Committee and the decisions by Courts have proved that India is working towards 

establishing a set standard in the Arbitration world. Arbitration has made it easier for 

various entities to approach and seek a resolution to the disputes pertaining to them. 

However, there still remain certain decisions which are not in consonance with the 

Act. It is this point where the importance of advancements and the recommendations 

given by various Committees and the Law Commission arises. India, in order to 

become a hub of international commercial arbitration, is working towards improving 

the law through these recommendations. 
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END WOMEN’S SUFFRAGE- A BRIEF STUDY ON 

VIOLENCE AGAINST WOMEN. 
- DEVANSH GULATI172 AND DHRUV CHAUHDHRY173 

 

ABSTRACT 

 

The Global Campaign for elimination of violence against women in the past few years 

shows the evilness as well as the soberness of the malfeasance committed against 

women that are being witnessed in the whole world. There has been an increase in 

crime against women due to a change in the social ethos which contributes towards a 

violent attitude and tendency towards women. Crimes against women are said to be a 

matter of serious concern and it is a necessity that the women of India attain the 

rightful share of living with dignity, freedom, peace and last but not the least free from 

crimes. The struggle against crime towards women through various ways which could 

be in the form of Marital Rape, Domestic Violence, Sexual Exploitation, Assault etc. 

had started in the early ages by various sections of the society. There were many 

initiatives which were taken up in the form of campaigns and various social 

programmes along with social support and legal protection which safeguards and 

reforms in the Criminal Justice System. 

 

All these safeguards went in vain as these women in our country still suffer due to lack 

of awareness about their rights, due to illiteracy, oppressive practices and customs. 

There were many consequences regarding the same which amounted to fall in sex 

ratio, high infant mortality rate, low literacy rate, high dropout rate of girls from 

education, low wage rate etc.  This paper seeks to introduce about laws relating to 

women and also highlights the acts which were made by the justice system for their 

prevention. This paper also explains various types of violence’s against women. This 

paper would also rotate across the offences under Indian Penal Code and the offences 

committed under Special and Local Laws (SLL). The paper would also be dealing with 

different approaches of women.174   

																																																								
172 Student, Fairfield Institute of Management and Technology (Affiliated to GGSIPU). 
173 Student, Fairfield Institute of Management and Technology (Affiliated to GGSIPU). 
174 https://www.ijsr.net/search_index_results.php. 
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INTRODUCTION 

 

In the ancient times the women in India had a high place of respect in the society as 

mentioned in Rigveda and other scriptures. Among many of the societies that are 

found in the world, the Indian society in the early ages had some of the most esteem 

regard for women as found in the vedic culture. This culture has a high regard for 

qualities of women and also has retained the greatest respect within its tradition for 

women. But later on, due to some changes in the economy, women had lost their 

status and were degraded.  

 

Time has helplessly watched women sufferings as in many forms like discrimination, 

exploitation, humiliation, oppression and aggression. Indian women through the 

country remained subjugated and oppressed because the society believed in 

dominating the women. Male violence against women are said to be worldwide, fear 

of violence is said to be an important factor in the lives of most of the woman, this 

fear causes lack of participation of women in each and every sphere of life. There are 

large number of crimes against women, many of them are committed before their 

birth and many of them are committed after their birth. The women in India nearly 

constitutes about half of the population and most of them are burdened under socio-

culture and religious structures. 

 

A. Legislations for safeguard of women. 

 

There are many legislations which have been made regarding the safety of women. 

They are further classified into 2 categories- 

 

(1) Crimes under IPC 

 

(a) Rape- The term rape say that any Unlawful sexual activity and usually 

sexual intercourse carried out forcibly or under threat of injury 

against a person's will or with a person who is not a major or is 
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incapable of valid consent because of mental illness, mental 

deficiency, intoxication, unconsciousness, or deception.175  

 

(b) Kidnapping and abduction for specific purposes.  

 

SPECIFIC PURPOSES FOR KIDNAPPING176   

(1) for ransom, or as a shield or hostage;  

(2) to facilitate flight or the commission of any crime, even if the 

crime facilitated is a less serious crime, such as robbery or rape;  

(3) to cause bodily injury or to terrorize the victim, or another; or  

(4) Interference with the performance of any governmental or 

political function.  

 

(c) Torture, both mental and physical177  

(d) Molestation178  

(e) Sexual Harassment179  

(f) Importation of girls (up to 21 years of age)180  

(g) Homicide for dowry, dowry death or their attempts181  

 

The Crimes under the Special & Local Laws (SLL) are as follows:  

 

Although all laws which are passed by the government are not gender specific, the 

provisions of law affecting women pointedly have been reviewed periodically and 

amendments are carried out to keep pace with the evolving requirements.  The gender 

specific laws for which crime statistics are recorded in the country are:   

 

1)Immoral Traffic (Prevention) Act, 1956 

2)Dowry Prohibition Act, 1961 

3)The Child Marriage Restraint (Amendment) Act, 1979 

																																																								
175 Section 376 of the Indian Penal Code, 1860. 
176 Sections 363-373 of the Indian Penal Code, 1860. 
177 S.498-A of the Indian Penal Code, 1860. 
178 S. 354 of the Indian Penal Code, 1860. 
179 S. 509 of the Indian Penal Code, 1860. 
180 S. 366-B of the Indian Penal Code, 1860. 
181 S. 302-304B of the Indian Penal Code, 1860. 
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4)Indecent Representation of Women (Prohibition) Act, 1986 

5)Commission of Sati (Prevention) Act, 1987182  

 

Types of Violence against women - quantity of hassle 

 

1. Violence against women consists of the subsequent offences that are given 

below: 

 

• Home or Intimate Violence  

• Sexual assault  

• Sexual Harassment  

• Stalking  

• Sexual Exploitation 

 

2. Subsequently, violence towards women has been regarded as a huge and 

persistent hassle and it also comes with intense outcomes for the victims, for 

his or her households and additionally it affects the society, it has also gained 

interest from the researchers inside the recent time. 

 

3. The violence against ladies may be labelled under special age businesses, as 

the stats display 

 

• throughout adolescence more than 35% of the ladies faced parental 

violence. 

• 53.7% of the women witnessed own family violence. 

• psychological abuse by using the men is the maximum commonplace 

type of violence i.e. 45.7%. 

 

4. The most common and the most visible is the intimate partner violence 

(IPV) which additionally offers a poor effect on the health of the victim 

(both mentally as well as bodily). If there is some attention given towards 

domestic violence against children and spouses as the mental results are also 

																																																								
182 https://www.ijsr.net/show_abstract.php 
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extremely high, as stemming from the ambiguity of the sufferer who has 

been abused by means of the member of the family from whom she expects 

guide and admire. 

 

5. It is accurate to say that Sexual attack can take many exceptional forms, 

however one statement stays constant that it’s by no means the sufferer’s 

fault. Any act that is completed without the specific consent of the victim 

refers to sexual attack. Some of the varieties of sexual attack are: 

• Tried Rape. 

• Undesirable Sexual Touching. 

• Forcing the sufferer to carry out sexual acts consisting of oral sex. 

• Penetration of the body of the victim (which is also termed as rape). 

 

6. Rape is stated to be a form of sexual attack; however it is also said that each 

one sexual attack does now not quantity to rape. 

 

Who are the PERPETRATORS? 

- In majority of the instances its mostly seen that the perpetrators are someone 

who's a known to the sufferer. Out of 10 cases eight of them are committed by 

the known person who the women feel to respect and have trust which is likewise 

known as Intimate Partner Sexual Violence. 

 

- When the victim does not recognise the accused or he is unknown to her that 

amounts to “Stranger Rape”. It is also further divided under a few kinds which 

can be as follows: 

 

• Blitz Sexual Assault- where the perpetrator swiftly and brutally assaults the 

victim with no prior contact before. 

• Contact Sexual Assault- when the perpetrator contacts the victim and tries 

to gain trust of the victim and takes advantage of that trust. 

• Home Invasion Sexual Assault- when a stranger/perpetrator breaks in the 

house without the consent of the victim and commits assault.  
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- The legal definition of stalking varies from state to state, but each and every 

definition of stalking contains three most important elements: 

 

• Unwanted Behavioural Intrusion upon another person.  

• Threat which is an Evidence of that behaviour of Stalker. 

• As a result of this Invasive Behaviour, other person who is threatened 

experiences reasonable fear.  

 

- Stalking is a malevolent repeated act of harassing another person which 

threatens the safety of the victim. 

 

LAW RELATING TO STALKING  

 

The criminal law(amendment) act 2013 amended IPC has interested “stalking” as a 

criminal act under section 354D of the Penal Code. The law makes stalking a 

punishable offence with imprisonment upto 3 years and fine for first conviction and 

five years with fine for repeated offence {Section 354D (1)}. 

 

Types of Stalking 

 

Stalking can occur in several forms. One type of stalking is when the stalker follows 

the victim and watches them. Another type of stalking is aggravated stalking. This type 

of stalking occurs when the stalkers restrains the victim and causes bodily injury to 

the victim. 

 

1. Cyberstalking 

 

Cyberstalking is an act in which the usage of internet or other electronic means is 

made to stalk an individual, cyberstalking includes monitoring identity theft, threat or 

collecting information that may be used to embarrass or threaten the victim. Cyber-

stalking is a criminal offence which is punishable under section 354D (1) according to 

which the offender shall be punished with imprisonment which shall not be less than 

1 year and can be extended upto 3 years with fine. 

 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|136 

 

Types of Victims 

 

• Prior inmates 

 

Victims who know their stalkers and had previously been in an intimate 

relationship with their stalker are known as prior inmates. These victims are 

more likely to face violence by their stalker if the stalker had a criminal past. 

 

• Casual acquaintances and friends 

 

Among male stalking victims, most of them are casual acquaintances and 

friends. This includes friends, relatives, neighbours etc. This incident of 

stalking by casual acquaintances and friends may lead to change in address by 

their victims. 

 

• Professional contacts 

 

These are the victims who have been stalked by a person with whom he/she 

have professional relationship. This may include clients, boss, students, 

patients etc. 

 

• Workplace contacts 

 

The stalker of these victims are in their workplace or tend to visit them, which 

means that they are either an employee, customer or the employer. When 

victim’s stalker comes to their workplace, this brings threat not only to the 

victim but also to other individuals as well. 

 

• Strangers 

 

These victims are unaware of how their stalkers began stalking them as they 

stalk the victim from a distance. The victim is also unaware about the identity 

of the stalker and don’t know them. 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|137 

 

• The famous 

 

These victims are very famous who are known to everyone and are hugely 

portrayed by the media. These victims include politicians, athletes, actors, etc. 

 

TYPES OF STALKERS 

1) Rejected stalkers 

 

These are the stalker who stalk the individual because the victim rejected them. They 

usually stalk the victim to correct, reverse, or avenge their rejection. The rejection can 

be by divorce, separation etc. 

 

2) Resentful stalkers 

 

As the name suggests, these stalkers stalk the victim because they have a feeling of 

bitterness towards victims. 

 

3) Intimacy stalkers 

 

These stalkers stalk the victim to establish a loving and intimate relationship with the 

victim. These stalkers believe that the victim loves them and they were meant to be 

together. 

 

4) Incomplete suitors 

 

These types of stalkers are often stalk the victims to start a romantic relationship with 

them. The victim in this case are often already in a relationship with someone else. 

 

5) Predatory stalkers 

 

These stalkers usually keep an eye on the victim so that they can harm the victim often 

sexual. 
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ARE STALKING LAWS IN INDIA ENOUGH? 

 

There is a need to highlight the ineffectiveness of stalking laws in India. These laws 

are relatively new and are still unknown to majority of people. To make ‘STALKING’ 

law more effective, there is a need to establish dedicated machinery and a quick 

redressal mechanism should also be created.183  

 

SEXUAL HARASSMENT 

 

It is said to be a type of harassment technique which relates to as sexual nature or any 

inappropriate promise which the person demands in place of any kind of reward in 

exchange for sexual favours. Sexual harassment can occur at many different places 

such as workplace, home, school, college etc. The common effects of Sexual 

Harassment on victims are as follows: 

 

• Being humiliated by scrutiny. 

• Stress condition resulting in decreased work or lack in school/college 

performance. 

• Defamation of Character and reputation. 

• Effects on sexual Life and relationships. 

• Having to drop school or college or change academic plans. 

• Loss of trust in environment. 

• Psychological stress and health impairment. 

• Weakening of support network, loss of people in life.184  

 

KEY SEXUAL HARASSMENT CASES 

 

• Williams v. Saxbe (1976) and Paulette L. Barnes, Appellant, v. Douglas M. Costle, 

Administrator of the Environmental Protection Agency (1977).185  

• Bundy v. Jackson- Sexual Harassment at workplace.186  

																																																								
183 https://stalkingsoceffects.weebly.com/types-of-stalkers.html 
184 https://en.wikipedia.org/wiki/Sexual_harassment 
185 DDC 1976 US Courts. 
186 641F.2d 934 DC Circuit Justice Skelly Wright. 
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• Alexander v. Yale- sexual harassment of female students considered to be sex 

discrimination.187  

 

Sections under the Indian Penal Code and the Code of Criminal Procedure 

 

Section 304 B – “Where the death of a lady is caused by any burns or bodily injury 

which cannot  occur in normal circumstances  within seven years of her marriage and 

it's shown that soon before her death she was subjected to cruelty or harassment by 

her husband or any relative of her husband for, or in reference to , any demand for 

dowry, such death shall be called “dowry death”, and such husband or relative shall 

be deemed to possess caused her death. Whoever commits dowry death shall be 

punished with imprisonment for a term which shall not be less seven years but which 

can reach imprisonment forever.” 

 

The 1986 amendment created a separate kind of offence called dowry death to face 

up to the increasing incidence of dowry deaths. 

 

Essentials of Sec 304B are: 

 

1.  Death of girls has been caused by burns or bodily injury or occurs otherwise 

than under normal circumstances. 

2.  Such death must have occurred within 7 years of marriage. 

3.  Soon before her death the ladies must be subjected to cruelty or harassment 

by her husband or any relatives of her husband. 

4.  The victim was subjected to cruelty or harassment by her husband or any 

relative of her husband. 

5.  Such cruelty or harassment must be for, or in reference to demand for 

dowry. 

 

‘Soon before her death’ means interval between cruelty and death shouldn't be much. 

There must be existence of a proximate and live links between the effect of cruelty 

supported dowry demand and therefore the concerned death. If the alleged incident 

																																																								
187  631 F.2d 187. 
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of cruelty is remote in time and has become state enough to not disturb the mental 

equilibrium of the lady concerned, it might be of no consequence. 

 

In the case of dowry death there shall be presumption against the husband and 

therefore the relatives. Section 326A - „Whoever causes permanent or partial damage 

or deformity to, or bums or maims or disfigures or disables, any part or parts of the 

body of an individual or causes grievous hurt by throwing acid on or by administering 

acid thereto person, or by using any other means with the intention of causing or with 

the knowledge that he's likely to cause such injury or hurt, shall be punished with 

imprisonment of either description for a term which shall not be but ten years but 

which can reach imprisonment forever, and with fine; as long as such fine shall be just 

and reasonable to satisfy the medical expenses of the treatment of the victim; Provided 

further that any fine imposed under this section shall be paid to the victim.” 

 

Section 326B provides for punishment up to 5 years for attempting of acid attack. 

With the rise in no of crimes in our society, we encounter to at least one of the heinous 

crimes faced mostly by the ladies which results in lifetime impact inside and out of 

doors both of a victim is Acid Attack. 

 

Sec 357A came to be inserted in Crpc, 1973 which provides for the aim of 

compensation to the victims or their dependents who has suffered loss or injury as a 

results of the crime and who require rehabilitation. 

 

There have been many guidelines issued by the Hon’ble Supreme Court so as to curb 

the growing menace of acid attacks by imposing duties on the state to regularize the 

sale and restrict the supply of the acid and also the provide the compensation and 

rehabilitation to the acid attack victims. 

 

However, it must be recognized that having stringent laws and enforcement agencies 

might not be sufficient unless deep-rooted gender bias is far away from the society.2 

In Laxmi v. Union of India,188 the landmark case during this context, the Apex court 

issued certain guidelines to be followed by the State. 

																																																								
188 (2014) 4 SCC 427. 
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1.  Regulation of the acid by the state and UT. No acid shall tend to an 

individual without his identification card and other details. 

2.  The acid attacks victim shall be paid compensation of a minimum of Rs. 3 

lakhs by the concerned State Government/ UT because the after care and 

rehabilitation cost.3. State must make sure that free treatment is provided to 

victims of acid attack and a certificate are often issued by the concerned 

hospital which can be utilized by the victim for treatment and reconstructive 

surgeries. 

 

Section 354189 - “Assault or criminal force to woman with intent to outrage her 

modesty.—Whoever assaults or uses criminal force to any woman, meaning to outrage 

or knowing it to be likely that he will thereby outrage her modesty, shall be punished 

with imprisonment of either description for a term which can reach two years, or with 

fine, or with both.” 

 

Section 354190 of IPC clearly states that if a person with a transparent intention tries 

to outrage the modesty of a lady shall be punished with imprisonment for respective 

term consistent with the character.  

 

However, even after the implementation of Laws and punishments according to the 

gravity of the offence, there seems to be no fear in the minds of the men of this 

country.  

 

Elements for Section 354 of IPC – a really clear intention from the side of defendant 

or he has the essential intelligence to understand the defendant causes an act to 

outrage the modesty of that his act can likely cause harm.  a lady by using criminal 

force or tries to assault a lady. 

 

The Section has been enacted to guard women from unwanted assaults and other 

demeaning act which can outrage the modesty of a lady. Modesty simply means an 

																																																								
189 The Indian Penal Code, 1860. 
190 The Indian Penal Code, 1860. 
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attribute which comes up with sex of females. Section 354A191 punishes harassment 

which can include, demand for sexual advances, physical contact, making sexually 

coloured remarks, showing pornography etc. up to a period of three years. Section 

354B192 punishes using of criminal force to disrobe a lady, with a maximum 

punishment up to 7 years.  

 

Section 354C193 punishes Voyeurism up to a period of seven years and Stalking is 

punished under Section 354D194 for up to a period of three years. Section 372195 – 

‘Whoever sells, let’s to rent, or otherwise disposes of any 2 minors with intent that 

such person shall at any age be used or used for the aim of prostitution or illicit 

intercourse with a person or for any unlawful and immoral purpose, or knowing it to 

be likely that such person will at any age be] employed or used for any such purpose, 

shall be punished with imprisonment of either description for a term which can reach 

ten years, and shall even be vulnerable to fine.”		

 

This Section is for safeguarding minors against the acts of selling for prostitution. This 

includes selling, letting to rent or disposal of a person under the age of eighteen i.e., a 

minor for the aim of prostitution or illicit intercourse or for any unlawful and immoral 

purpose at an equivalent time or in future. The punishment for such act would be 

term which will extended up to 10 years and shall be accountable for fine too.  

 

If a female is sold to someone who manages or runs a brothel, then the act of selling 

would come under this section unless proved contrary. ‘Illicit Intercourse’ includes 

intercourse between persons not united by marriage or by any union or tie which, 

though not amounting to a wedding, is recognized by the non-public law or custom 

of the community. Similarly, Section 373196 punishes the buying of minors for the 

needs of prostitution and is punishable up to 10 years.197  

 

																																																								
191 The Indian Penal Code, 1860. 
192 The Indian Penal Code, 1860. 
193 The Indian Penal Code, 1860. 
194 The Indian Penal Code, 1860. 
195 The Indian Penal Code, 1860. 
196 The Indian Penal Code, 1860. 
197 Legal Provisions for Protection of Women Module 2, available at: http://ncw.nic.in/sites/default/files/Module-
%20Laws%20relating%20to%20Women_0.pdf 
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FAILURE OF IMPLEMENTATION 

 

It is simply verifiable and accessible that India already has ample of laws to tackle the 

problems of Crimes against ladies in greatest potential Accuracy and complicated 

approach, wanting into the grievous nature of such Crimes. 

 

The Country contains numerous Statutory Acts, dower Prohibition Act, harassment 

of ladies at geographic point Prohibition Act, apart from these acts, the Indian legal 

code is additionally equipped with several such Sections that give for tight 

punishments for the wrongdoers against ladies. 

 

It shall be noted that India contains laws nearly at each side and field wherever a lady 

will be a topic to injustice except matrimonial Rape. This undoubtedly points out that 

other than an enactment of law penalizing matrimonial Rape, the state might not want 

new laws on this Issue. 

 

However, the failure of the Laws, despite being in such giant numbers, to shield India 

from being among of the highest countries in non-safety of ladies, will be attributed 

to the poor implementation of the present Laws, instead of the dearth of Laws. 

 

More Implementation of the Laws: The Key answer 

 

When it involves India, regarding the effective execution of the laws that stop crimes 

against ladies, it will be seen that such an outsized range of laws are unable to curb the 

speed of such crimes. New Delhi, the urban centre of encounters with quite a hundred 

and eighty rape cases per month. The question therefore arises that what will be a 

sensible approach to take care of such heinous crimes and place them down in 

numbers.  India is a Nation that already deals with the burden of a large pendency of 

cases, corruption, a prejudiced attitude towards ladies, a fault finding approach in 

coping with complaints by ladies, a slightly low conviction rate of such crimes, 

numerous safeguards in treating the defendant and therefore the like. 
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Has one ever thought that why each rape committed against a woman, finishes up in 

committing of another offense of Murder? If India has such high range of laws, then 

the defendant being fearful of them would find yourself murdering the victim 

themselves? However, this doesn't happen in majority of the cases. a lady is raped and 

left onto the streets naked, with no one to worry. As a result, even the Accused is 

aware of that he could be saved either by bribing the officers, or by victimisation, or 

by misusing his power or Position, and if not, the Proceedings would take forever and 

till then he might have completed the term of his Natural Life by then, or he could be 

found guiltless on the grounds of “not being found guilty beyond reasonable doubt”.  

 

It is disgraceful, however, it is a modern day reality of India. Viewing the official sides, 

we tend to conjointly come back up with cases just like the one that happened recently 

in Bhopal, Madhya Pradesh, where, a woman was raped endlessly for 3 hours, by a 

gang of eve teasers, underneath a bridge that was placed within the Heart of town. 

There have been 2 aspects of this case- First, that the social reality is such and growing 

ignorance of the individuals towards such crimes. Is it even sensible or potential that 

a woman being raped close to the road placed within the heart of town, goes 

unremarked by each passer-by? Or did they favour to ignore the crime that was taking 

place? it's obvious that the other prevailed.  

 

The other problem that the state faces is that the strict interpretation of laws even 

within the cases that are of a flagitious nature. A few such cases such as that of The 

State v. Raju Thapa, where the defendant teacher was charged with the offence of 

Raping his Minor Student was found innocent on the ground of not being found guilty 

beyond reasonable doubt, despite the presence of clear video tapes. In the Case of 

Aruna Shanbaug, where the victim of rape, suffered for thirteen long years in a comma, 

succumbed to her injuries, without the defendant being disciplined. The most 

notorious case, however, was the Nirbhaya Rape Case, where the Victim died and the 

Juvenile perpetrator, who was also the most monstrous actor of all those involved, 

was let go. All of these cases speak volumes about the flaws in the implementation of 

such laws, and due to the faulty implementation, it acts as a neutralizer to the gravity 

of the offence. 
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CONCLUSION 

 

The success of a nation depends upon the prosperity and economy, but there are a 

large number of crimes happening all-around the country which effects both the 

economy and social aspects on which the nation depends. A nation is always born 

free, but it is us who make it hard to live in it. Crimes against women not only changes 

the lives of the sufferers, they can never be the same again. This includes cyber 

stalking, domestic violence, intimate partner violence etc. which further leads to rape, 

murders, stalking, eve-teasing etc. The effect of all these crimes on our society is 

enormous but it is impossible to measure the pain and suffering of the victims. The 

whole nation suffers as we see the effects at bus station, fast food restaurants and 

schools. The spirit of a person is priceless, if it is broken, then the cost can be 

measured in dollars. The crimes against women will grow up which would be causing 

stress related illness, anxiety, depression etc. 
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FROM ECONOMICS TO SUSTAINOMICS: TRANSITION TO 

GREEN ECONOMY 
-S. NAVIN198 AND A.ASSIS STANLY SILVASTER199  

 

ABSTRACT 

 

It is no secret that all lives on earth are facing extinction. But not the type of extinction 

faced by dinosaurs, or the extinction through floods as depicted in the Old Testament 

of the Bible. If it happens it would be extinction due to economy. The economic 

system followed by major powers for the past century has led us to the current 

environmental crisis. This article tries to analyse the conventional economic strategies 

which has created a huge ecological debt and how replacing the old conventional 

economic principles with the new ‘green economy’ would save us from facing mass 

extinction. The paper also tries to find out whether by putting price tags on services 

provided by nature will facilitate the achievement of the desired equilibrium between 

economic development and protection of natural resources. 

  

																																																								
198 Student, LL.M., The Tamil Nadu Dr. Ambedkar Law University. 
199 Student, LL.M., The Tamil Nadu Dr. Ambedkar Law University. 
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INTRODUCTION 

 

For the past few decades the international community has been obsessed with 

Sustainable Development and its obsession is rightly justified. The pressing demand 

to protect the life sustaining nature of the earth has led the international forum to 

come up with an array of ideas, all deserving credit for its utility in its own sense. One 

such grand idea is the transition of the existing conventional economy based on 

exploitation of natural resources into a ‘Green Economy’. 

 

In 2011 the United Nations Environmental program published a report, “Towards a 

Green Economy: Pathways to Sustainable Development and Poverty Eradication,” 

defining green economy. It can be defined as low carbon, resource efficient and 

socially inclusive.200 The Green Economy aims to achieve the transition by increasing 

employment and create income driven by public and private investments in economic 

activities, infrastructure and assets that allow reduced carbon emissions and pollution, 

enhanced energy and resource efficiency, and prevention of the loss of biodiversity 

and ecosystem services.201 

 

The concept of green economy does not have an internationally agreed definition or 

universal principle. However the United Nations conference on sustainable 

development associates the concept Green Economy with Sustainable Development 

and elimination of poverty. It also further affirms that it would have differentiated 

approach based on local circumstances and ideologies of each members of the United 

Nations. 

 

Naturally being a socialistic country, India views green economy in the context of 

sustainable development and inclusive economic growth including poverty 

eradication. It undertakes to address all Social, Economic, and Environmental aspects 

of Sustainable development in a balanced manner. Green economy focuses 

specifically on the fundamental changes that are required to ensure that economic 

																																																								
200UNEP,https://www.unenvironment.org/regions/asia-and-pacific/regional-initiatives/supporting-resource 
efficiency/green-economy 
201 Towards a green economy, pathway to sustainable development and poverty eradication – a synthesis for policy 
makers, UNEP(2011),https://sustainabledevelopment.un.org/content/documents/126GER_synthesis_en.pdf 
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systems are made more sustainable and also focuses on the ways to address the deeply 

active causes of unsustainable economic development.  

 

NEED FOR TRANSITION 

 

For the worst part of the history, human beings have exploited earth to such extremes 

that the current generation is pushed to walk barefooted towards the future on a 

narrow block of metal, which represents the available resources. As resources are 

wasted the narrow block of metal is reduced and chipped down into a thin sheet of 

metal with sharp edges, which ultimately bleeds us to death. Meaning it would be too 

late to search for alternatives after irreparable loss of natural resources occurs. 

 

It is not as if the problem has been identified recently. In fact, many leaders and 

experts have shared similar opinion on this matter. In particular, the then Prime 

Minister Indira Gandhi while speaking at the Stockholm Conference, 1972 pointed 

out that Population, pollution and poverty are integrated problems and must be dealt 

together as one. But till date instead of curing the disease, only the symptoms are 

treated. The main reasons include: 

 

• The poor decision making skills of the leaders who are focused on getting re-elected 

and earning wealth as proved by the Corruption Perceptions Index (CPI). CPI is 

an index published annually by Transparency International since 1995 which ranks 

countries "by their perceived levels of public sector corruption, as determined by 

expert assessments and opinion surveys."202 

• The third world countries in particular face a huge dilemma. The backwardness of 

the country gives no leeway for the government to bring positive policies and 

measures because it would lead the country into further ruins economically.  

• Lack of proper education stands at the pinnacle of the problem of degradation of 

the environment. Proper education empowers people to act responsibly. Even 

though the fruits of the labour take considerable amount of time. The results 

nevertheless would be able to pave a better future for the future generations. 

																																																								
202 Transparency International, https://www.transparency.org/research/cpi/overview 
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• The industrial revolution of the first world countries was premised entirely on 

exploiting natural resources. So they simply cannot ask the developing countries to 

stop their industrial revolution without giving them proper aid in the form of 

technology transfer and grants.  

 

By transitioning the economy into a green economy it achieves: Decarbonisation of 

the economy, Commits the environmental community to justice and equality, and 

conservation of the biosphere. An important step moving ahead includes changing 

the conception of growth and prosperity – achieving more with less and creating real 

wealth and quality of life. 

 

TO ADAPT GREEN ECONOMY 

 

1. Energy audit can reduce your building’s climate footprint and lead to 

significant savings in energy costs. Energy audit is used to evaluate the total 

impact on the environment due to its activities, or a product. It takes into 

account the energy use, amount of raw materials extracted, the pollution 

caused during extracting to manufacturing and usage, how the wastes are 

disposed off and the prospects of recycling. 

 

2. Overfishing in many parts of the world threatens to deplete future fish 

stocks. We can avoid this by working to promote sustainable fishing 

practices.203 

 

3. Deforestation accounts for close to 20% of the world’s greenhouse gas 

emissions. By using alternatives such as hemp, cork which grow faster and 

are stronger than wood and wood composites, which practically pushes 

towards more sustainable use of trees. 

 

4. Sustainably managed forests can continue to support communities and 

ecosystems without damaging environment and climate. 

 

																																																								
203 OCEANEOS, http://oceaneos.org/sustainable-fishery/. 
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5. Use electronic files to reduce your demand for paper products. 

 

6. When you support certified sustainable forest products, you support a 

healthy environment and sustainable livelihoods. Certified sustainable forest 

products lets the consumers know the entire history of the product such as 

where it was extracted, how it was processed, whether it was legally procured, 

are the forests being sustainably managed and controlled.  

 

7. Car-pooling or taking public transport reduces environmental impacts and 

economic costs while strengthening community. 

 

8. Walking or riding a bicycle for short trips is good for your health and the 

environment. 

 

9. Taking small steps towards wise water use can help conserve this precious 

resource. 

 

10. Resource efficiency is the key to a Green Economy and water is one of our 

most important resources. 

 

11. The development of clean, renewable energy by using solar, wind, tidal, etc 

will contribute to green economy. 

 

12. Moving towards a green economy has the potential to achieve sustainable 

development and eradicate poverty on an unprecedented scale, with speed 

and effectiveness. 

 

GDP – DESTROYING THE PLANET 

 

What is GDP? To be precise, it is everywhere around us, for example automobiles, 

shoes, engineers and painters. They are all part of the GDP. Some produce goods and 

some provide services. So when we combine the values of goods and services we get 

Gross Domestic Product.  
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Similarly, we can calculate the GDP of a country by adding all the income generated 

by individuals in a year. Which leads us to form an assumption that, higher the GDP 

means everyone is doing great. But that is not the case. GDP does not calculate the 

extent of damage and the adverse impact it causes to the environment. Lots of cars 

on the roads mean more money in the pockets of the car producers. But what good 

does it do when the major cities are covered with pollution. 

 

Economic growth is the aim of nearly every country. Growth means more money is 

being pumped in the economy of a country. There is a problem with this is. In reality, 

over the past couple of decades, especially in the developed world, wages have not 

raised for people to have more money to spend. And due to this, Governments have 

not been able to raise enough tax to support great levels of spending. This should have 

caused the economy to stop growing.204 But it did not stop; rather the governments, 

companies and people have kept on borrowing money from all over the place and rely 

on high risk investments.  

 

As a result, the economy has continued to grow but on the foundations of increasing 

debt. The most common measure for wealth and development of the country is the 

GDP. It is the total value of everything we make and spend. For houses it would be 

buying TV, fridge etc, for companies its office materials. For governments, they have 

to run hospitals and schools, provide security and clean environment and make sure 

every basic need of society is met. In today’s world, higher the GDP, the greater is the 

wealth of the nation. 

 

The way our economy works now is that we measure progress in terms of GDP, which 

would actually only measure the financial flow of the economy. It does not measure 

all the other important things like the way in which we use the resources. 

 

Everybody talks about growth but how can you have unlimited continuous growth on 

a finite planet. A finite planet basically forces you to rethink the way we are 

																																																								
204 According to the Phillips curve, named after the economist William Phillips, higher inflation means low 
unemployment and low inflation means high unemployment. So if the current trend of keeping the economy inflated 
by relying on natural resources continues, it would deplete more resources till all the reserves are completely empty. 
This would ultimately result in both, an unstable environment and high unemployment.  
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progressing. At the moment, the way we are progressing is forcing us to use more and 

more materials, energy and resources. The problem with GDP is that it does not 

calculate nor does it include the value of important services the nature provides us, 

such as clean air and water.  Another problem with GDP is that it does not includes 

the costs to the society caused due to environmental pollution from the production 

of chemicals, energy, materials, dumping of wastes or overusing resources. 

 

The fundamental problem is that the GDP model was created at a time when the 

economies did not know the limits of nature’s ability to support human activities. But 

we are now at the threshold of breaking those limits. GDP is short-sighted, because 

it counts the depletion and degradation of our natural wealth as if it was economic 

gain, but in reality it is actually an irreparable loss. If India was to cut down all its 

forests, GDP would grow as it counts only the timber value of the forest when they 

are sold at the market.   

 

The forest otherwise stands to have immense value by protecting wildlife and rich 

biodiversity, providing clean water and soils, protecting from landslides, minimising 

carbon emissions into the atmosphere and so much more. But because these services 

and values to the society are invisible within the GDP, it stands no surprise that the 

world is under a huge ecological debt. The more fossil fuels we burn, the more 

greenhouse gases we emit, the more GDP grows and therefore according to 

conventional economics, the better-off we are supposed to be. 

 

However, apart from the physical market there exists a paper market. It is possible for 

a bank to sell forward paper gold to supply later, than much more then there is on the 

planet. But it needs to, called as financial bubbles, sell things which do not exist. The 

same happens to other resources such as lead, aluminium, even coffee. This practice 

distorts the market and corrupts the price mechanism leading the market to lose its 

efficiency. 

 

ENVIRONMENT & ECONOMICS – FINDING THE BALANCE 

 

In order to have a basis understanding of economics, let us take the example the ‘law 

of Supply and Demand’. Imagine you want to manufacture and sell a doll, but it is not 
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sure there is a demand for the doll. At the initial stage, let us say you fix forty rupees, 

not knowing the market status. Generally, the lower the price, the greater the demand 

would be. So naturally the demand for a forty-rupee doll would be around 60 dolls 

creating shortage. On the other hand, if you manufacture forty dolls priced at eighty 

rupees, then the demand would be less, at approximately 20 dolls, creating surplus. 

The correct equilibrium would be to sell fifty dolls at fifty rupees as shown below. 

 

 
X axis – Quantity,Y axis – Rupee. 

 

Now the problem with the supply and demand curve is that the manufacturing and 

selling cost is determined only by price of raw material and labour. It fails to include 

the ‘Externalities’ such as the stress it puts on the limits of nature in the form of 

pollution and its natural resource producing capacity. The revised supply and demand, 

taking into account the ‘Externalities’, the new equilibrium would be little pricy and 

less demanded but at the cost of saving the environment along with its finite sources 

as shown under. This is the guiding principle of ‘Environmental Economics’. 
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X axis – Quantity, Y axis – Rupee. 

 

 

SUSTAINOMICS 

 

Sustainomics can be defined as a trans-disciplinary, integrative, comprehensive, 

balanced, heuristic and practical framework for making development more 

sustainable. Under the concept of Sustainomics, the term ‘Sustainable Development’ 

finds a larger meaning.205 It can be defined as the process for improving the range 

opportunities that will enable human beings and communities to achieve their 

aspirations and full potential over a sustained period of time, while maintaining the 

resilience of economic, social and environmental systems. The main principles of 

Sustainomics are: 

 

1. To change the ongoing and future development projects more sustainable. 

 

2. To give equal consideration for the three dimensions of sustainability (social, 

economic and environmental). 

 

 

																																																								
205 MOHAN MUNASINGHE, Sustainable Development In Practice – Sustainomics Methodology and Applications  
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3. Facilitating integration by surpassing conventional limits imposed by space, time, 

stakeholder comments, discipline, and operational needs. 

 

4. Implementing innovative methods and tools throughout the entire process, from 

data gathering to policy implementation and feedback. 

 

However, there are a few obstacles for the implementation of the key sustainable 

development practices, such as: 

 

1. Poverty and inequality.  

2. Poverty, inequality and human well-being exists in different forms in different 

places. 

3. Globalization. 

4. Private-public balance. 

5. Environmental damage. 

6. Conflict and competition for resources. 

7. Poor governance. 

 

Replacing the GDP (Gross Development Product) with GPI206 (Genuine progress 

index) will include these ‘Externalities’ such as pollution, health of the nation, resource 

depletion and education into the wealth of the nation. We can also give valuation to 

the ecosystem services. By doing so we would have to revise the regulations on 

pollution emissions. 

 

  

																																																								
206 ADAM HAYES, Genuine Progress Indicator, Investopedia (July, 8, 2019), 
https://www.investopedia.com/terms/g/gpi.asp 
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CONCLUSION 

 

Generally, prices of a product help us to determine what to buy and what not to buy, 

and what to do and what not to do. Currently there is no price on destroying nature. 

So if one has a mine, and just digging into it taking resources, he does not pay for the 

damage caused. When it comes to the use of natural resources, it seems that no one 

intends to hold back. We are using up more than the rate it regenerates naturally. We 

are building up on environmental debt. Green Accounting – a process to quantify to 

services provided by the nature in order to understand economic implications, create 

policies which helps to conserve natural capital, and find out the exact amount 

necessary to be invested in order to enable the transition into a green economy.207 

Simply by moving from GDP to GPI the entire economy stands to take a step in the 

right direction towards a more sustainable future.  

 

Another matter to resolve is the policy making criteria of major players who are 

especially against sustainable practices for reasons. For example, the United States 

being one of the major contributors to The United Nations has always kept Oil and 

its sub products as its central economic agenda. As long as the United States does not 

move away from oil exporting the global dream of sustainability will remain a dream. 

When a developed country as the United States with its deep financial pockets does 

not change its trend, it would be impossible for the developed countries to change 

their policies. It is possible to transform the existing economy into a more safer, 

renewable and sustainable economy by formulating policies in all areas which directly 

and indirectly influence the natural capital.  

 

It is now clear just how unsustainable our current use of resources has become and to 

make matters worse, we continue to increase our resource use as every year the global 

population increases. If the current trends continue we will need another earth to 

support our life.  

  

																																																								
207 GABRIEL GORDON – HARPER, The Transition To A Green Economy, The SAIS Europe Journal, (February 
03, 2020 02:17 PM) http://www.saisjournal.org/posts/the-transition-to-a-green-economy 
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RECOMMENDATIONS 

 

• Streamlining products which are pumped into the market by establishing 

common standards with good quality in order to prohibit products of less 

quality to enter into the market which would reflect in less natural capital being 

exploited.  

 

• Pricing natural resources based on amount of pollution exerted, raw materials 

exploited and services provided; directly under taxes rather than imposing 

penalties. This would yield the twin benefits of both responsible actions on 

the part of resource utilizes and polluters and raises capital on order to fund 

the transition to a green economy. These Green Taxes have also been termed 

as ‘Pigovian taxes’.208 The ideal Pigovian tax, on efficiency grounds, reflects 

the exact cost of pollution.   

 

• Restricting exploitation based on the criteria established by the local 

communities due to the logic that, “no one other than themselves will be able 

to look after their own interests in the best way possible both environmentally 

and economically”. In order to control exploitation, governments and 

consumers should prohibit and refuse respectively products which are 

procured illegally. 

 

• Give more incentives and exemptions to business which employs green 

technology in order to encourage new business ventures and facilitate the 

transition for existing businesses  

  

																																																								
208 R. KERRY TURNER et al, Environmental Economics 166-167 (Harvester Wheatsheaf, 1994). 
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GIG ECONOMY: THE NEED FOR REGULATION 
- KUNAL RAWAT209 

 

ABSTRACT 

 

Over the past couple of decades, the advancement in technology has led to the 

creation of online labour platforms which provides opportunity to people to choose 

whatever form of work they like to do, at any time and work from any place, but such 

flexibility has come with a cost. It has led to an uncertainty whether they will receive 

adequate income, social security and other benefits. The reason being that there is still 

a lot of uncertainty regarding their status as employees under labour laws. Their model 

of working is quite different from the traditional employer-employee relationship 

whereby it becomes difficult to fit them under the definition of employees. 

 

Further, cost savings due to such kind of employment provides incentives to 

organisations to hire more and more contractual workers. Various organisations have 

tried to limit their control over contractual workers to avoid giving any kind of 

employment benefits to them. Though governments across the globe are trying their 

best to provide protection to, it is debatable whether they need similar protection as 

that of regular employees given how much they contribute to their organisation and 

how much they form part of the total workforce. If the gig economy continues to 

grow at a rapid rate, it is possible that the government may extend some more benefits 

to them. 

  

																																																								
209 Student, BBA LL.B (Hons.)., Gujarat National Law University. 
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INTRODUCTION 

 

Gig work refers to a short- term or temporary contractual relationship between an 

employer and a worker in which a person undertakes to perform a task in 

consideration for a payment. The rise of digital economy has led to the formation of 

labour platforms which has redefined the traditional employer – employee 

relationship. It has led to the emergence of terms like “Gig Work” and “Crowdwork” 

which are used to define the use of digital platforms for work. The scope of term gig 

employment is quite broad as it takes into its ambit any work arrangement outside the 

traditional employer-employee relationship.  

 

Gig economy operates in a high-tech environment in where most of the business 

conducted online. These platform workers are engaged by aggregators using tech-

enabled platform and include on-demand delivery personnel and drivers. In India, 

information technology and software industry employ the most number of gig 

workers.  

 

Gig workers are usually referred to in the context of “on-demand” or “sharing 

economy” enabled through digital platforms such as drivers for cab aggregators like 

Uber and Ola or delivery personnel’s for food delivery platforms like Zomato and 

Swiggy.  These jobs are regulated by a tech-enabled platform where workers are not 

bound to the organisation and have the freedom to regulate the duration of their work. 

The companies engaging platform workers claim to facilitate micro-entrepreneurship. 

 

A gig economy is cost efficient for companies, as it given them freedom to engage a 

temporary workforce, according to the customer requirements or business needs, 

especially to business models who do not require permanent employees. It is beneficial 

for start-ups who are not in a position to afford skilled professionals on full-time basis. 

This relationship gives both parties equal freedom to choose from various options 

according to their needs.  
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Employer- Employee Relationship Analysis of Gig Workers 

 

The Indian Labour and Employment laws requires a person to fall within the 

definition of ‘employee’ in order to avail the statutory benefits. Whereas the gig worker 

who is employed on the basis of short term contractors is denied these benefits on 

account of no employer-employee relationship.210 

 

Under Indian labour and employment laws an employee is an individual who has a 

master-servant relationship with his employer. The Judiciary has evolved various tests 

to assess the employer-employee relationship. All these tests depend upon various 

factors such as the nature of control employer exercises over the employee, who can 

hire/fire, who pays salary, etc. But none of these tests covers contractual employees 

or gig workers within its ambit. 

 

The various factors which are considered by courts in determining the employer-

employee relationship are – 

 

• Control: The amount of ‘control’ which and employer exercises on the manner, 

mode, or method in which a worker carries out work is considered to be one of 

the key factors for determining if an individual is an employee or an independent 

contractor/gig worker.211  

 

• Supervision: In a contract for service or an independent contractor relationship, 

the performance of the employees is not supervised or reviewed by the employer 

from time-to-time.212 

 

• Initiate Disciplinary Action: The power of the employer to initiate disciplinary 

against the employee is considered as one of the key factor for a worker to be 

treated as an employee. An employer can initiate action against the employee in 

																																																								
210 Sarva Shramik Sangh vs. Indian Smelting and Refining Co Ltd, (2003) 10 SCC 455. 
211 Saraspur Mills Co Ltd v. Ramanlal Chimanlal, (1973) 3 S.C.R 967. 
212 Bengal Nagpur Cotton Mills v. Bharat Lal, (2011) 1 SCC 635. 
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accordance with its internal policies and applicable laws which is not in case of gig 

workers. 

 

A gig worker does not fit into the definition of an employee. As, he is not controlled 

by any single entity, he is not subject to the traditional hire and fire rules of the 

organisation and his salary / remuneration is not paid by any single employer. Thus, 

it becomes difficult to characterise them as employees and they are not able to claim 

allocate social security benefits and protection under employment laws. 

 

Due to huge saving in costs due to greater employment of gig workers, employers are 

very cautious of the control and supervision they exercise over gig workers to avoid 

themselves from the claims of misclassification of employers as independent 

contractors. Various organisations have allowed consumers to rate the performance 

of gig workers through the app through which gig workers are engaged, which helps 

in minimizing employer discretion over the performance of workers. Further, it is 

made sure that the document containing the terms of employment between the 

employer and worker clearly specifies that there is no employment relationship and 

the engagement is on a principal-to-principal basis.  

 

Benefits and Criticism of Gig Economy  

 

In today’s market, where there is abundance of workforce and lack of opportunities, 

gig workers are prone to excessive bargaining and exploitation by the industry. The 

contractual workers especially the likes of cab drivers and food delivery persons earn 

less than minimum wage as they are made to bear expenses relating to vehicle and 

insurance and extra taxes.213 

 

The primary disadvantage faced by workers in the gig economy is their treatment as 

independent contractors and not as employees. This has kept them away from various 

employment and social security benefits such as minimum wages, provident fund, 

insurance, medical benefits, bonus, gratuity etc. The only remedy they have is breach 

																																																								
213 Lawrence Mishel, Uber and the labor market, ECONOMIC POLICY INSTITUTE (Feb 10, 2020, 6:35 PM), 
https://www.epi.org/publication/uber-and-the-labor-market-uber-drivers-compensation-wages-and-the-
scale-of-uber-and-the-gig-economy/. 
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of their contract under Contract Law. The ILO fears that rise of on-demand economy 

will take us back to the labour movement in the nineteenth century where the workers 

will again have to fight for basic rights.214 

 

People working in a gig-economy have various benefits which are not enjoyed by 

regular employees such as freedom to choose their workdays, number of hours they 

work and preferred organisations. But there are various disadvantages for people 

working in the gig economy which includes lack of social security benefits, job 

insecurity, instability and unstable earnings. Social security and employment benefits 

is the trade-off that gig workers make in exchange for the freedom in terms of flexible 

work hours, minimal interference from the employer and the right to work for 

multiple organisations simultaneously. 

 

Further, these workers are exposed to frequent change in consumer preferences and 

trends in the market that may not always be favourable to a particular industry and, 

therefore, gig workers are always expected to possess with skills which are required 

for shifting from one industry to other. Hence, additional burden is placed upon gig 

workers to adjust to the constant change in technology and to keep updating their 

knowledge base and to remain relevant in business at all times. 

 

These platforms set fares, controls behaviour of workers via algorithms, and 

unilaterally terminates workers from the platform based on their performance. 

Individual workers are made to bear all the traditional risks of business such as getting 

their own car, phone, insurance, and fuel but still have very little control over the 

affairs of business.  

 

Indian Law on Gig Employment  

 

The Indian law related to gig or platform workers is covered under the recently 

consolidated code on Social Security. Chapter IX is dedicated to gig workers 

which seeks to provide social security schemes to such workers. Under the code the 

																																																								
214 Janine Berg, Digital labour platforms and the future of work, INTERNATIONAL LABOUR ORGANISATION, (Feb 12, 2020, 
10:33 PM),  https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---
publ/documents/publication/wcms_645337.pdf. 
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gig workers will be entitled to various social security benefits including life and 

disability cover, old-age protection, health and maternity benefits and other benefits 

as may be determined by the central government.215  

 

However, it only covers unorganized workers, thus the gig workers are unlikely to get 

mandatory social security benefits like employee provident fund or state insurance and 

gratuity. Another drawback of the Social Security Code is that it does not classify gig 

and platform workers as employees. Recently California has passed a bill known as 

law Assembly Bill 5 (AB 5) which treats gig and platform workers as regular 

employees.216 

 

AB5 considers contract workers, freelancers etc. as full-time employees. Thus, making 

them entitled to basic social security rights such as paid time off, leaves, minimum 

wage and other benefits. Although some industries have been given exemptions, ride-

sharing and delivery companies are covered under the law. 

 

The bill seeks to apply the “ABC Test” laid down by the Supreme Court of USA in 

Dynamex Operations West, Inc. v. Superior Court of Los Angeles217 to determine the nature 

of the employment. According to the test a contractor is identified as someone who 

is – 

 

A. The hiring entity does not exercise control over and directs the worker in 

respect to the manner in which the work is to done. 

 

B. The work performed by the worker is outside the usual course of the hiring 

entity's business  

 

C. The worker is conducting an independent trade, occupation or business of 

the same nature of the work performed for the hiring entity. 

 

 

																																																								
215 Code on Social Security, 2019, Bill No. 375 of 2019 (India). 
216 Assembly Bill No. 5 Worker status: employees and independent contractors, available at 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB5.  
217 4 Cal. 5th 903 (2018). 
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A similar situation happened in the United Kingdom as well, where the Supreme 

Court dismissed Uber’s appeal against a labour tribunal’s decision classifying drivers 

as workers and directing them to provide workers with minimum wage and vacation.218 

 

Recently, the European Union has issued directive for workers in EU member states 

who undertake short-term employments or similar contracts, to regulate their working 

conditions and provide them minimum rights. They will be eligible for if the fulfil the 

criteria of working 3 hours per week or 12 hours per 4 weeks on average.219 

 

Judicial Approach towards Gig Workers 

 

The Indian Courts have from time to time adjudicated upon disputes relating to 

difference between rights of employees and independent contractors. Dhrangadhara 

Chemical Works v. State of Saurashtra220, was one of the earliest judgements in which 

Supreme Court has laid down the primary test for establishing an employer-employee 

relationship known as the “supervision and control test”. According to this test if the 

employer controls and supervises the type of work and the manner in which it will be 

undertaken by the worker, there exists an employer-employee relationship. 

 

Subsequently Supreme Court also dealt with the questions on whether an individual, 

who is working as a contractor, qualifies as an employee. The Supreme Court has held 

that the supervision and control is not the sole test to determine employer - employee 

relationship. Supreme Court adopted the integrated approach, which takes into 

account, among other things, the right of the employer to select or dismiss workers, 

pay remunerations and deduct insurance contributions.221 An employer-employee 

relationship exists between the employer and the workers if the employer exercises 

control over the manner in which the work will be done by the contractor.222 

 

 

																																																								
218 Uber BV v Aslam [2018] EWCA Civ 2748. 
219 EU law fixes minimum rights for 'gig economy' workers, BBC NEWS, available at 
https://www.bbc.com/news/world-europe-47947220. 
220 1985 AIR 609. 
221 Hussainbhai v. Alath Factory Thezhilali Union, 1978 4 SCC 257. 
222 Ram Singh and Ors. v. Union Territory, Chandigarh and Ors., 2004(1) BLJR 490. 
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The Supreme Court has recently in M/s. Pawan Hans Limited & Ors. Vs. Aviation 

Karmachari Sanghatana & Ors.223, has held that all similarly situated contractual 

employees who have been receiving wages/salary directly from the Company i.e. 

without the involvement of any contractor since the date of their respective 

engagement, their employment could not be termed to be “contractual” in nature. 

Thus, they are also entitled to provident fund contribution as well. 

 

Should Gig Economy Be Regulated? 

 

The advent of gig economy brings in various benefits, such as increased flexibility for 

workers and greater opportunities for some group of workers. But it has also posed 

some challenges as its leads to a change in the existing traditional employer-employee 

relations and exposes more and more workers with the risks of insecure employment.  

Regulation of an industry or sector is does not always result in benefit to industry. 

Though regulation provides security and boosts confidence of people to enter a 

particular sector it should always be kept in mind that a sector is not overregulated so 

as to render it unattractive for investors and workers.224 Doing away with 

overregulation has helped the  information technology (IT) sector to flourish. 

 

Since the Code on Social Security has been passed by Lok Sabha and will soon become 

a law, it will be interesting to note the extent of compliance obligations that will be 

imposed on aggregators and organisations that hire gig and platform workers and the 

impact that the regulations will cause on flexibility and autonomy currently enjoyed 

by the gig economy. If the compliance on the organisations is increased they will have 

to pass on the increased cost to consumers resulting in the end of subsidised rates of 

services to consumers. 

 

  

																																																								
223 AIR 2020 SC 564. 
224 Regulation & the Economy: The Relationship & How to Improve It, COMMITTEE FOR ECONOMIC 
DEVELOPMENT, https://www.ced.org/reports/regulation-and-the-economy.  
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CONCLUSION 

 

From a moral standpoint, it seems discriminatory that an entire class of workers are 

excluded from the protection of labour laws. Thus, one can argue that they should be 

protected under the definition of employees. But it may not be viable to expand the 

definition of employees to include gig workers as unlike employees they do not work 

only for a single employer and are note hired and fired by them and are not paid wages 

by them. This goes against the traditional understanding of the employer employee 

relationship where all aspects of an employee’s professional life are controlled by the 

employer. However, it seems impossible to do so in the case of a gig worker. Further, 

it is often argued whether the gig economy requires the same amount of protection 

that is given to the regular workers. 

 

With the steady rise in unemployment rates in India, and increase in the size of 

workforce in the gig economy, the gig workers will become more vulnerable to the 

lack of social security attached to the gig economy. Therefore, there is a need to 

regulate the status and working conditions of workers employed through platforms.  

Labour laws must pass the test of time and needs to evolve itself recognizing how the 

developments in technology and customer behaviour have led to misclassification of 

the workforce, and at the same time allow the digital economy to flourish.  
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INDIA’S AGREEMENT ON AGRICULTURE: A CRITIQUE 

OF EXISTING REGULATIONS AND PROPOSED 

MODIFICATIONS 
- DEB ZYOTI DAS225 AND BHANU SINGH ROHILLA226 

 

ABSTRACT 

 

Indian economy is in a downward spiral some say it is because of the Modi 

government, some say it is because of US and China trade wars, while others say that 

it is the world economy influencing the Indian Economy. But, the main reason why 

Indian economy is slowing down can be attributed to its agriculture industry. Yes, the 

above forces do influence the economy of a country but India being an agriculture-

based economy is substantively impacted by it.  

 

Agriculture can be summed up in some of its facets such as farmers, how they 

produce, what they produce, how much they produce and how much of the produce 

gets sold and thus revenue generated. Most significant revenue generation from the 

agricultural sectors come through exports of its products and this is governed by the 

World Trade Organization’s Agreement on Agriculture. 

 

This article analyses the Agreement on Agriculture and provides in-depth analysis of 

India’s obligations under it to clarify and all misinformation of India not fulling its 

obligations that prevail outside the academic world of Law. The paper also explores 

the legal dimensions of the ongoing agrarian distress while relating it the International 

Laws. The paper suggests policies that could be changed or amended in order to bring 

export-led growth to the agrarian sector in deep distress a much needed and pending 

boost that the author thinks can revive the aging economy of the country. 

  

																																																								
225 Student., H.P. National Law University. 
226 Student., H.P. National Law University. 
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INTRODUCTION 

 

The agrarian distress of India is not a problem unknown to the masses, it has been 

around for a long period of time and if steps are not taken to avert its effects on the 

society, the distress aided with the other factors might just one day take a bigger shape 

that the economic crisis of today itself. 

 

“Agriculture is the greatest and fundamentally the most important of our industries. The cities 

are but the branches of the tree of national life, the roots of which go deeply into the land. We 

all flourish or decline with the farmer.”  

-Bernard Baruch. 

 

 Low growth compared to other sectors, weak earnings, disproportionately high 

suicides and distress behaviour such as large-scale internal migration have signalled 

that something is wrong with the rural sector in India. This is not the first time, and 

neither will it be the last if we do not act now, we need stringent norms and others 

forms of relief to be provided to the farmers to help the agricultural industry thrive 

again. India is an agricultural-based country, and the agricultural sector alone 

contributes 17.5% of the total GDP. 

 

 Like all aspects of society today, the agricultural industry is also governed by laws, the 

industry abides by the domestic as well as international law to facilitate its functioning 

and streamline its working parts. Most of the industry right from the prices of the 

seeds to the prices of the finished products is controlled by the government through 

domestic laws and policies. However, there are some international laws also that 

influences the domestic agrarian laws, that have the power to bend them as is suitable 

for the international context, after all the agricultural industry relies heavily on exports 

for profits. The most important international binding rules on agriculture is the World 

Trade Organization’s Agreement on Agriculture(AoA) and the GATTT. 
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The World Trade Organization & the GATT 

 

From an international law perspective, the WTO/GATT is treaty-based organisations, 

in the light of the fact that all the WTO agreements and treaty provisions are binding 

on the Member States. When signing the Uruguay Round Agreement, all the parties 

agreed that the WTO treaty agreement was to be accepted in a comprehensive manner, 

which is also designated as a single undertaking. After attaining membership, a 

Member State has an inherent obligation to ensure the conformity of its domestic legal 

system and the related statutory provisions and regulations with the WTO agreements. 

Nevertheless, exceptions are allowed depending upon the economic and political 

situation of the nations. 

 

A key factor in its effectiveness was the willingness of the GATT / WTO process to 

meet the different needs of Member States. Both decisions on the rules governing the 

formulation of new provisions are made unanimously by Members as a whole, either 

by ministers who meet at least once every 2 years or by their ambassadors or delegates 

who meet regularly in Geneva.There are two modes of decision-making in the WTO, 

the consensus method and the voting method. Decisions are deemed to be decided 

by consensus if none of the Member State present at that meeting objects to the 

proposal. Where a decision cannot be taken by consensus, the decision in the 

ministerial conference is taken by a majority of the votes cast, unless otherwise 

specified in the WTO agreement. Although, there is a possibility to choose to vote in 

the WTO system, in a situation where a consensus cannot be reached, however, the 

preference to resolve issues through consensus remains the priority. 

 

On the contrary, GATT 1947 covered mainly the voting method, and there was no 

explicit reference of the word consensus in this previous institution. The WTO is 

specifically a trade-regulatory organisation. However, it is different from other 

organisations. Structure in such a way that it virtually covers both legal and economic 

issues of international trade, which is also evident from the procedural aspect followed 

by the DSB. Briefly, the WTO can also be regarded as a set of rules and agreements 

negotiated by a group of the world's trading nations.  
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With the formation of WTO, the discussions on the unsettled issues among the 

Member States remains ongoing. The primary function of the WTO is to regulate 

trade amongst the Member States, and this also means a forum for the discussion of 

many crucial matters such as subsidies. In comparison to other global institutions, the 

WTO has distinct objectives: the main objectives of the WTO are to promote free 

trade and create fair opportunities for development among its Member States. 

 

In the WTO, there is no such specific definition of Developing countries; rather, a 

Member State declares itself whether it should be categorised as a Developing country. 

Developing Countries form a heterogeneous group because of the different features 

creating different kinds of economic situation in these countries. The Developing 

countries category includes a large group of nations, and a simple classification is 

unable to reflect all the different interests and objectives, so they are further sub-

classified as:  

 

(a)  classification on the basis of GDP per capita  

(b)  classification on the basis of net trade position classification on the basis of 

shared characteristics  

(c)  classification on the basis of human development,  

(d)  classification on the basis of geographic location Member States that are 

categorised as Developing, can claim various kinds of exceptions to the 

MFN clause.  

 

These exceptional clauses are mainly, in the form of a Generalised System of 

Preferences (GSP), Special and Differential Treatment (SDS), both of which act in 

support of Developing and Less-Developed countries. 

 

The objectives of the WTO, such as welfare, development and creating a market 

opportunity for trade among the Member States are based on common trading 

concepts, such as efficiency and fair trade regulatory measures, and these act as 

underlying concepts in most of the WTO Agreements. When reading the AoA and in 

particular defining the scope of Agricultural subsidies, one inevitably needs to refer to 

the SCM Agreement, in order to link it with the broader contextual approach of the 
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WTO objectives A subsidy as described in the SCM Agreement is a general description 

of the various forms of state assistance in international trade, covering both the impact 

on private enterprise as well as on non-corporate economic classes and institutions.  

 

Nevertheless, the AoA does not describe the word "subsidies;" it specifies that, under 

Article 9.1 of the AoA, export subsidies are those contingents on export results. In 

order to establish state support quantity and the probable effects caused because of it, 

the AoA applies a general term, i.e., AMS, the Aggregate Measurement of Support. As 

per the WTO trading system, Member States have different levels of concessions, the 

threshold level, i.e., permissible/non-permissible levels, of state support.  

 

The main concern when including the Agreement on Agriculture was to considerably 

strengthen the free trade market rules, by restraining the use of subsidies for trade in 

agriculture, or agricultural products on a similar basis as the SCM Agreement does for 

the goods in general. The specific definition of a subsidy is mentioned in the SCM 

Agreement and in order to maintain consistency between the agreement is also applied 

in the case of trade in agricultural products. Clarification has been made in this regard 

by the A.B in the case of the US-FSC," that the necessary interpretation of a subsidy 

is the same and a subsidy is mainly a matter of fiscal gains.  

 

The description of subsidies as covered under the present SCM Agreement was 

introduced with the concept of 'specificity. During the Uruguay Round, the inclusion 

of the term specificity enabled financial contributions by governments to be linked 

with the benefits to the recipient and with the specific objectives, for which such 

measures were taken.  

 

The term specificity mainly covers the procedural aspects with further condition-

based classification in order to make a distinction between (1) subsidy and subsidy like 

effect, (2) export-based subsidies and subsidies for domestic markets (3) Industrial 

and Agricultural subsidies and further distinction, in case subsidies are intertwined. 

Despite sharing a common ground of free trade with the SCM Agreement, there are 

some unique features that distinguish the AoA. It is probably the difference in the 

specific concerns between the two agreements that have led to the further 

classification of subsidies for agriculture into three sub-categories.  
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In the context of WTO economic categorisation, Developing countries can also be 

termed as upcoming economies as they are in the transformation stage. During the 

preliminary WTO discussions on agricultural-trade, the key issues that were involved 

were "the export subsidies and high tariffs of the industrialised nations, undermining 

the Developing countries and Less-Developed countries' efforts to build up their 

economies through free trade." The fulfilment of the objectives such as gradual 

economic advancement and the concerns for food security justifies subsidies by the 

Developing countries in general and by the Less Developed countries more 

specifically.  

 

An issue of concern for the developing countries is that they face difficulties in the 

form of quality restrictions and tariff measures in the markets of the developed 

countries. Such policies can also be because the countries they see as potential export 

markets intend to impose higher duties on processed imports than on the raw 

materials, as an alternative to tariff escalation-in order to protect their processing 

industries. Reforms in the agricultural segment of the economy along with other 

sectors are that are important for the developing countries, as the vast majority of 

their rural population is engaged in farm activities directly or indirectly.  

 

Taking into account the diversity among the Developing countries, different sub-

groups can be formed. Most of these countries have different socio-economic and 

political situations, and the agriculture patterns also differ a lot. For the emerging 

economies such as China and India, developing their infrastructure in the agricultural 

sector was primarily fundamental, for attaining comparative advantages subsequently 

in other sectors. After this stage, these Member States followed a course shifting, from 

the production of farming products to industrial and technology-based products.  

 

It can also be mentioned here that in order to attain the target, the Developing 

Member States referred to followed planned agriculture-based economic policies. The 

success of China is one example of how planned agricultural policies supported the 

development of the industrial sector. After agriculture self-sufficiency, China has 

come forward with an outward-looking development model; one that is not shared by 

many of the Developing countries. It is worth considering that adopting a similar type 
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of model may be beneficial other Member States, although these policies may be based 

on a socialistic pattern.  

 

While making a comparison between the Developed and Developing countries 

agricultural policy, one can assess that the structural adjustment policies for attaining 

higher economic objectives are not substantially strong in the case of Developing and 

Less-Developed countries. This has also resulted in several new types of problems 

such as the agricultural workers becoming landless, a rise in unemployment, and other 

social problems such as drug abuse. The Developing and Less-Developing countries 

then also fall back into establishing industrial and farming policies as part of a single 

economic programme, in the light of free trade objectives, thus losing the balanced 

approach.  

 

Agreement on Agriculture 

 

The Agreement on Agriculture also popularly known as the “AoA” is an international 

treaty that was finalized in the Uruguay Round of negotiations of the GATT and is 

now enforced in through The World Trade Organization, it was enforced on 1 January 

1995 its formation. The WTO Agriculture Agreement includes clauses in three specific 

agricultural and trade policy areas: market access, domestic support and export 

subsidies.  

 

India, being a developing country, has different commitments as compared to that of 

a developed country in the WTO’s AoA, most people fail to understand this and often 

go on to say that Indian agricultural laws are not in compliance with the laws of world 

trade organization, but in fact they are as India has different commitments to the laws 

of WTO. The new GATT agreement and the WTO laws is a kind of a mixed bag with 

the plus points outweigh the minus. No doubt, the new GATT arrangement will raise 

the prices of agricultural inputs like HYV seeds, fertilisers, pesticides but with this 

India’s market opportunity in exports of agricultural commodities would increase. 

Thus, Indian agriculture and agri-business should get the kind of boost it has never 

known by exposing itself to the broader world market.  
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The farm lobby would see significant growth in exports in superior rice, vegetables, 

fruit, fisheries and meat products, vegetable oil processed products and flowers. The 

reduction in export subsidies on agriculture by developed countries will make Indian 

agricultural exports more competitive in world markets. 

 

The obligations and commitments under the AoA of India are as follows: - 

 

1. Market Access 

 

India maintained quantitative restrictions for reasons of balance of 

payments. The only commitment that India needed to confine and restrict 

its activity was in respect of its primary agricultural products to a 100%; 

processed food to 150%; and edible oil to 300%. Of note, negotiations under 

Article XXVIII of GATT were concluded in December 1999 for certain 

agricultural products such as skimmed milk powder, corn, rice, spelt wheat, 

millets bound at zero or low rates. 

 

2. Domestic Support 

 

India provides no product-specific support other than assistance for market 

prices. In the comparison period, i.e., 1986-88, there were 22 goods for 

which India had market price support programs, out of the 22 goods, 19 

goods are listed in the Indian commitments to GATT, like, jawar, maize, 

groundnut, rapeseed, barley, gram, tobacco, toria, cotton, bajra, tur, jute, and 

sugarcane. 

 

During the observation period, the average specific goods AMS were minus 

Rs. 24,442 crores. The negative statistic arises from the fact that international 

prices of all goods are higher than domestic prices during the base era, except 

for tobacco and sugar cane. The specific product AMS value can be figured 

out by subtracting the domestic price from the international price and then 

dividing the figure that resulted from the above subtraction by the 

production amount. 
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Different subsidies for non-products are determined by taking into 

consideration subsidies for fertilizers, crops, energy, water and electricity. 

The gross AMS was Rs.4581 crores (non product specific) during the 

reference period. Taking into account both product-specific and non-

product-specific AMS, the overall AMS was less than Rs. 19,869 crores, 

around minus 18% of the total agricultural output value. 

 

Since the cost of the AMS is negative and also by a substantial amount, there 

was no question of our following reduction commitments. As such, in our 

plan filed under GATT, we have not made any commitments. Marketing 

year figures 1995-96 display the product-specific AMS statistic as minus 

38.47% and AMS(non-product-specific) at 7.52 percent of the total cost of 

production. Under Article 6 of the AoA (Agreement on Agriculture), it can 

be further deduced that the domestic support provided to the low-income 

and low-resource farmers. This is the reason that our gross AMS is always 

below the 10 percent de minimis level. 

 

3. Subsidies regarding exports 

 

In India, agricultural product exporters do not receive direct subsidies. There 

are only two types of subsides that are provided to the agricultural product 

exporters in India, they are: 

 

(a)  exemption of export earnings from income tax as 

provisioned in Income Tax Act(Section 80-HHC), that too 

is not a part of the subsidies specified as Agriculture's entire 

income is excluded from income tax.  

 

(b)  Freight costs subsidies for the sale of certain goods, such as 

grapes, vegetables and plant products. We stated in our 

commitments schedule that during the transition phase, 

India reserves the right to return benefits (such as cash 

compensation). 
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India is ideally blessed with a variety of agro-climatic conditions and a large reservoir 

of capital and soil regimes that enables it to produce a variety of crops and agricultural 

products for export as well as domestic consumption purposes. Fuelling the cause are 

the experienced farmers and their large community who had readily adapted to the 

demands of the international scenario of development and diversification. Promoting 

agricultural exports is seen as an important tool to fuel rural and "real economy" 

growth and create conditions for increasing farmers ' returns. 

 

Also the EXIM POLICY of India's government (2002-2007) is trying to give the 

country's export drive the requisite impetus and direction. In turn, the world trade 

system has helped open up a new dimension to sell, profit and earn more from the 

domestic-agricultural products in the forms of export market. The Agriculture 

Agreement (AoA) or more holistically the World Trade Organization, provides with 

new opportunities in the forms of foreign markets to export the domestic agricultural 

products and on that front, India haven’t reached its apex point or is to still make 

benefit from the expansion of the global market, and emerging opportunities in the 

developing countries. 

 

Due to self-sufficiency of inputs, India has an advantage over other agricultural 

exporters in several products, but that of pesticides and fertilizers, all due to 

considerably and comparatively low labor wages and the varied agro-climatic factors 

that the diverse geology of the country offers. Throughout the years, these influences 

have made it possible to export various agricultural goods like aquatic commodities, 

castor, spices, tea, coffee, oil meals, cashew, fruits and vegetables, cereal, castor and 

tobacco. In spite of consolidation, certain products like the Basmati Rice is the niche 

market of India. 

 

India has leading production values in commodities and goods like cotton, soyabean, 

rice, sugar, tea, vegetable oil, spices, wheat, tobacco, and coarse grain, are the ten most 

valuable agricultural products currently representing more than 80% of world trade. 

Besides these, fishing offers tremendous export potential for fruit and vegetables 

spices such as milk, meat products. Horticulture covers approximately 12 million ha, 

comprising approximately 7% of the total plant area. Approximately 150 million tons 
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of annual production. India accounts for nearly 10% of fruit and 14% of vegetables 

in the country. India produces 50% of the world's mangoes, 19% of bananas, 36% of 

cashew nuts, more than 10% of onions, 38% of cauliflower, 28% of green peas, and 

so on. Notwithstanding all this, our share of world fruit and vegetable exports is only 

around 1%. However, India only produces a mere 2 percent of the total growth of 

fruits and vegetables around the world, where there is a possibility to increase this up 

to 10 percent. 

 

Among agricultural exports, export of processed commodities specially fruits and 

vegetables are predicted by experts to have a high potential of growth in the 

international market. Of the total export volume, although their steady increase in 

export is evident, refined fruits and vegetables and exports of refined fruits and 

vegetables account for just about 6% of it ,although all types of governmental and 

institutional support have been provided to raise the standards of production to 

international level Talking about the processing rates, it varies according to the type 

of sector we are talking about, focusing on fruits and vegetables, processing rate in 

India is calculated to be at 2%. It is very high even in developing countries like 

Malaysia and Thailand. Likewise, India's value added is measured at 7 percent relative 

to the Philippines ' 45 percent and China's 23 percent. 

 

India being a developing country, is having a hard time competing in the international 

market with the developed countries and their regimes of subsidies to their agricultural 

products, have a relatively stable economy and the resources they can provide them 

with high levels of subsidies. To make Indian agriculture competitive and improve its 

production, it is therefore imperative to establish practical strategies. For this reason, 

on the one side, Indian agricultural sectors needs to be funded in a manner so that it 

can increase its competitiveness without losing the quality of products, on the other 

hand, the agriculture sector of developed countries receive great support, we should 

try to substantially reduce them. 

 

Due to WTO, Indian export’s YOY increase and the increased market share is forecast 

at US$ 1.25 billion, slightly less than projected at US$ 1.5 billion to US$ 2 billion by 

the Ministry of Commerce. According to the National Council for Applied Economic 

Research, popularly known as NCAER, 17 agricultural goods such as oranges, litchi, 
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banana, sapota and corn are highly competitive in exports. According to the WTO 

Agreement on Agriculture, after eliminating qualitative restrictions on imports, the 

biggest challenges to overcome is to raise the quality as well as level of production of 

agricultural commodities to international competitive levels. The regional productivity 

is smaller than the world average for several products. There is scope to improve crop 

production and increase agri-exports as a result. 

 

Between 1994 and 2003, we were busy finding flaws with the WTO Agreement instead 

of paying attention to enhancing the facets of our agriculture's production, efficiency, 

diversification, its sustainable future and value addition. Consequently, post-harvest 

technologies still lie in the medieval ages and thus creates the production-post-harvest 

discrepancy whilst handling infrastructure of perishable goods continue to remain 

poor.  The WTO does not have a visible agenda for resource-poor farming families. 

In its effect, globalization has proven fundamentally asymmetric. Countries most 

focused on primary product exports have not been able to take advantage of the free 

trade system that the international market ushered in with the implementation of AoA.  

 

Developed countries, consequently, nations of wealth are not ready to roll out 

distorting export barriers and offer mainly agri-developing countries greater market 

access. Globalization produces both losers and winners, which includes both 

challenges and rewards. Now, let’s look upon the World Trade Organization’s impacts 

on Indian export industries and its effect on agri-products. 

 

▪ Increasing inequality has emerged, not a convergence in income levels 

between countries and people. 

▪ There has been pervasive discrimination among and among countries. 

▪ The wealth and earnings are more divided and the share of employment 

reduced while the share of profits rose. 

▪ Organized Labor as well as Labor immobility has been affected by Capital 

mobility and have been reduced to a significant ratio. 

▪ Deprived real wages and Excess labor supply can be attributed to the 

increase in the problem of unemployment. Economic and social institutions 

have not grown at pace with the rapid growth of global influences and 

market.  
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Some measures that can be taken to promote exports are: - 

 

1. Infrastructure Development  

 

The lack of adequate infrastructure, in particular cold storage and freight, is 

a major obstacle to export promotion. It is important to promote public-

private collaborations to construct these facilities and ensure their proper 

maintenance. Financial assistance does not diminish, as the Indian 

Government provides a range of possibilities under its capital subsidy system 

as well as the schemes provided for by APEDA. 

 

2. Marketing Strategy  

 

Where there is an expanded potential for developing countries to have 

unlimited and unrestricted access to global market by the elimination of all 

statistical constraints,it is imperative for India to develop new forms of 

marketing and strategies for it that can handle large import of goods and 

commodities from other nations. 

 

3. Contract Farming  

 

In order to not only provide a broad basis for the treatment of raw materials, 

but also provide the right type of inputs and other linkages to make the 

quality standards suitable for export results effective, contract farming must 

be encouraged. 

 

4. Trade-Related Intellectual Property Rights  

 

Indian Farmers ' Rights and the Biodiversity Act 2002, as well as provisions 

to recognise and reward the efforts of primary biodiversity preservatives and 

traditional knowledge owners must urgently undertake Genetic and Legal 

Campaigns to increase awareness among panchayats and farm families about 

the implications of conserving plants and plant variation. 
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5. Credit Facilities  

 

Farm Export cells in each AEZ can be developed with the help of the 

Agricultural ministry and APEDA in the EXIM Bank in order to give advice 

to agro-exporters and provide with technical support. 

 

Some policy changes that the Sovereign Republic of India needs to implement and 

bring in to the limelight without any more delay to ensure compliance to World Trade 

Organization laws and let the agricultural industry reap its full benefits. 

 

• The production of commodities from farms needs to be enhanced 

• In order to promote the export of agricultural commodities, the improvement 

of credit loans to farmers and eventually credit flow is required. 

• Encouraging collaborations between the state and the private entities to promote 

infrastructure investments such as work in farming, irrigation, cold storages and 

other things of the sorts. 

• Arrange and mobilize farmers to form alliances that jointly manufacture and 

process products at regional and global international market levels including 

SHGs to plant, produce seeds, store, sell. 

• Increased investment in healthy and economical seed business development. 

• With public-private collaboration, organizations needs to be identified to 

associate them with agricultural process of manufacturing, packing, production 

and advertising whilst developing them with vertical integration. 

• The system should be simplified for contractual and industrial farming 

governance 

 

Concluding, let us not forget what Dr M.S. Swaminathan, a pioneer in agricultural 

research said, “India should ensure that all boxes in the WTO must be abolished, and 

trade distortion and unfair practices must be spelt out clearly and factors governing 

sustainable livelihood should be recognised so that resource-poor, developing 

countries should be able to place restrictions on imports.” 
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INTERNATIONAL COMMERCIAL ARBITRATION IN THE 

LIGHT OF PUBLIC POLICY: ONE STEP FORWARD TWO 

STEPS BACK?  
- SNEHA MOHANTY227 

 

ABSTRACT 

 

This paper aims to highlight all the treaties and conventions in place already with 

regard to International Commercial Arbitration. The recent stirring debate with regard 

to International Commercial Arbitration is the enforceability of the arbitral award and 

its denial and setting aside due to public policy. Public policy, in the present trend has 

been the greatest hurdle towards the enforcement of arbitral awards today. Since all 

the nations, regardless of their participation in the international treaties have different 

public policies that they follow, the enforcement and acceptance of an arbitral award 

becomes a tough hill to climb.  

 

Moreover, this doesn’t only disharmonize the entire idea of alternate dispute 

resolution on an international level, but it puts everyone off by the idea of specifically 

considering international commercial arbitration as a way and means of settling 

dispute, which in result deprives the very concept to grow and evolve.  

 

In the present article, the researcher has discussed the important excerpts of the 

treaties in place and thus, made suggestions regarding a “transnational public policy” 

which will standardize International Commercial Arbitration.  

 

Key words: International Commercial Arbitration, Public Policy, UNCITRAL Model 

Laws, Transnational Public Policy 

  

																																																								
227 Student., B.A. LL.B., Christ (Deemed to be University). 
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INTRODUCTION 

 

Arbitration is primarily a mechanism which enables the parties to a dispute resolve 

their conflict outside the conventional court systems of their nation, wherein the given 

disputing parties appoint a neutral third party and submit the dispute before such third 

party, who in turn looks into the case at hand and gives a decision. The parties to the 

dispute are bound by such a decision (arbitral award). This decision is enforceable 

through the court of law. Once the disputing parties opt for this mechanism, they are 

relived from the prolonging, tiresome and expensive recourse to the existing courts of 

law.   

 

In the wake of globalisation and internationalisation of almost all aspects of human 

life, there is dire need of the existing national arbitration to rise up to the international 

level to resolve matters of international repute and involving parties from different 

countries and resolve such matters with smooth applicability of laws and treaties. In 

this exchange of folk and culture among fellow nations, international commerce takes 

up the pedestal in interlinking these nations. International Commercial Arbitration is 

not certainly a new concept to the first world countries. However, to the South Asian 

countries, it is not very old of origin.  

 

With the opening up of their economies to the world market forum, the nations are 

in confrontation with international commercial disputes. However, to avoid the long 

process of the court systems and the fleeting ideas and confusions of jurisdiction and 

applicable laws, the international parties to the dispute may appoint a third party to 

resolve their conflict outside the court system.  

 

There are several treaties in place to address this recent development in the arena of 

Alternate Dispute Resolution, however, the concept of Public Policy stands as a 

barrier against the enforcement of the arbitral award passed by the arbitrator in an 

international dispute. Recent treaties like the UNCITRAL Model Law have placed 

greater importance and have overemphasised this enforcement of international 

arbitration awards in the parties’ respective nations. 
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International trade and transactions have grown rapidly with each passing year, thus 

substantially amplifying the trade disputes among the transacting parties. It is assumed 

that in order for quick remedy and more efficacy and amicability, most parties resort 

to this mechanism in order to get their disputes resolved.  

 

It is thus high time that the barriers to the enforcement to these kinds of arbitral 

awards, or any, for that matter, should be subdued or amended in order to extend 

speedy delivery of decisions, uniformity and cut out confusion.  

 

This asymmetry arises due to the wide differences in the laws of each country and the 

complexities that run along with them. This is knocking down the entire structure of 

International Commercial Arbitration and is a wide loophole which is yet, detrimental 

to its growth and advancement.  

 

International Commercial Arbitration  

 

In this rapidly advancing world where the interlinking of nations has become a subject 

of utmost importance in a fellow nation’s growth and development of diplomatic 

relations and respective foreign strategies, International Commercial Arbitration has 

come to hold a very strategic position in the operation of the world. To begin with, 

the entire objective of International Commercial Arbitration is to enable easy and 

effective settlement of trade disputes between two (or more) parties who do not 

belong to the same nation.  

 

The inception of International Commercial Arbitration is laid down by an 

International Contract between two parties, belonging to separate nations. Since these 

parties belong to two separate sovereign nations, there is no particular jurisdiction of 

any one country that is solely binding or has sole jurisdiction over this contract in case 

any discrepancy arises. There is no particular law binding on this contract except the 

contrary is agreed by the parties. In order to actually address such an issue arising 

between two transacting parties, arbitration plays a vital role as a saviour.  
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First of all, the contract has to be international, i.e. between two parties belonging to 

different nations, and second of all, it has to be commercial, largely involving a 

transaction between the two parties.  

 

International commercial stands distinct from any other form of arbitration in a way 

that, in case of a national arbitration, one can conveniently apply the respective 

nation’s laws and resolve the matter, but in the former case, unless there is a clause in 

the international contract directing the application of the laws of either one of the 

parties’ nations. International Commercial Arbitration is a separate subject of study 

because of the involvement of a transaction or a commercial relationship between the 

disputing parties. In a situation where the parties weren’t transacting anything, then 

the already existing public international laws will apply to such a situation.  

 

Treaty on International Procedural Law, Montevideo, Uruguay, 1889 

 

The Montevideo Treaty of 1889 is one of the oldest and earliest efforts made on 

International Commercial Arbitration and the enforcement of foreign arbitral awards. 

The concerning Articles in the treaty are the Articles 4, 5 and 7 which indicate that the 

judgment or order or award given by the arbitrator to resolve the matter between two 

disputing parties in the fields of trade and commerce in one of the countries, that 

country being a party to the given dispute, will have the same and equal binding effect 

in the country of the other party as well, provided that certain criteria are met, which 

are as follows: 

 

(a)  That the judgment was rendered by a court which is competent in the 

internationally accepted meaning of that word;  

(b)  That it had the character of a final judgment, considered as res judicata in 

the country in which it was rendered;  

(c)  That the party against whom it was rendered was legally served and 

represented in the suit or else was declared to be in default in accordance 

with the laws of the country where the action was instituted; 

(d)  That it is not contrary to the public policy of the country in which it is to be 

executed. 
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Convention on Private International Law (Bustamante Code), Havana, Cuba, 

1928 

 

Articles 423 to 433 of the Bustamante Code deal with the enforcement of foreign 

arbitral awards. Article 432 refers to awards made by arbitrators or mediators. Article 

423 of the Bustamante Code provides: Every civil or contentious administrative 

judgment rendered in one of the contracting States shall have force and may be 

executed in the others if it meets the following conditions: 

 

1)  That the judge or court which has rendered it has competence to take 

cognizance of the matter and to pass judgment upon it, in accordance with 

the rules of this Code; 

 

2)  That process was served on the parties either personally or through their 

legal representative; 

 

3)  That the judgment does not contravene the public policy or the public laws 

of the country in which enforcement is sought; 

 

4)  That it is enforceable in the State in which it was rendered;  

 

5)  That it be authoritatively translated by an official functionary or interpreter 

of the State in which it is to be enforced, if the language employed in the 

latter is different;  

 

6)  That the judgment rendered fulfils the requirements necessary to be 

considered a final judicial judgment in the State in which the judgment was 

rendered, and the requirement for finality of the State in which the execution 

of the judgment is sought.   

 

On the other hand, article 432 provides: The procedure and effect governed by the 

preceding articles shall be applied in the contracting States to awards made in any of 
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them by arbitrators or mediators, whenever the case to which they refer can be the 

subject of an agreement under the laws of the country in which execution is requested.  

 

Geneva Convention on the Execution of Foreign Arbitral Awards, 1927 

 

This convention enacted in 1927 has precisely 11 Articles in total. Under Article 1 of 

this convention, certain criteria have been laid down in order for a foreign award to 

be recognised and enforced, stated as follows:  

 

“(a)  That the award has been made in pursuance of a submission to arbitration 

which is valid under the law applicable thereto; 

(b)  That the subject-matter of the award is capable of settlement by 

arbitration under the law of the country in which the award is sought to 

be relied upon; 

(c)  That the award has been made by the Arbitral Tribunal provided for in 

the submission to arbitration or constituted in the manner agreed upon 

by the parties and in conformity with the law governing the arbitration 

procedure; 

(d)  That the award has become final in the country in which it has been made, 

in the sense that it will not be considered as such if it is open to 

opposition, appel or pourvoi en cassation (in the countries where such 

forms of procedure exist) or if it is proved that any proceedings for the 

purpose of contesting the validity of the award are pending; 

(e)  That the recognition or enforcement of the award is not contrary to the 

public policy or to the principles of the law of the country in which it is 

sought to be relied upon.” 

 

Further, the second Article lays down that even if the criteria in the first article 

are fulfilled, the award won’t be recognised and enforceable unless the Courts 

are duly satisfied. It further dictates that, “If the award has not covered all the 

questions submitted to the arbitral tribunal, the competent authority of the 

country where recognition or enforcement of the award is sought can, if it thinks 

fit, postpone such recognition or enforcement or grant it subject to such 

guarantee as that authority may decide.” 
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The New York Arbitration Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards, 1958 

 

This convention is an important milestone on the timeline of International 

Commercial Arbitration. It has a total of sixteen Articles. It introduces the idea that 

the same convention will apply to bilateral and also multilateral contracts between the 

nations, enabling for the convention to be protective of the rights of each party that 

is involved in the contract. However, it also dictates that ones the signing nations ratify 

this particular convention, The Geneva Protocol on Arbitration Clauses of 1923 and 

the Geneva Convention on the Execution of Foreign Arbitral Awards of 1927 will 

cease to have effect between the contracting parties, and solely the present convention 

will apply in all respects. 

 

European Convention On International Commercial Arbitration Of 1961 

 

This convention can be regarded as a development of the New York Convention. 

Largely, it reduced the grounds to set aside an arbitral award. This convention only 

lays down four grounds to set aside an award. This convention was a result of the 

evolving idea of distrusting the national courts of the respective countries. The nations 

with market economies wanted to resort to a system where they have a better grip of 

swaying the decision making process.  

 

ESCAP Arbitration Rules 1966 

 

The ESCAP Arbitration Rules opened a new horizon of ideas. Under this set of rules, 

an arbitrator is under no legal obligation to provide reasons for their arbitral award in 

any way. Article VII of the ESCAP Rules lays down the provision regarding arbitral 

award. This applies to any arbitral award whether it is decided in accordance with the 

Rule of Law or ex acquito bono (in the light of equity and good conscience). The court 

intervention can be done with regard to these points. However, it is important to note 

that the real wall against the enforcement of arbitral awards is Public Policy.  
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I.B.R.D. Convention 1966 

 

This Convention lays its focus on the settlement of investment matters. The necessary 

provisions which deal with Arbitral Awards are covered under Chapter IV, Section 6, 

Article 54 (1). It generally says that each contracting state must recognize an award 

rendered pursuant to this convention as binding and order pecuniary obligations as 

needed. This has to be treated as close to a final judgment of a court in that state.228   

 

Moscow Convention 1972  

 

This is considered as a further evolution of the previous convention. Here too, the 

idea is that of an arbitral award being enforceable and the enforceability must be 

looked at as though it is a judgment passed by the state court. However, as previously 

discussed in the present paper, under Article V of the convention, are some points 

which need to be noted in a situation where any Judicial or Executive body “denies” 

the enforcement of the arbitral award. Several grounds have been mentioned in this 

respect.  

 

UNCITRAL Arbitration Rules 1976 

 

Under the UNCITRAL Rules, provisions relating to the enforcement of arbitral 

awards are dealt with under articles 31 to 37. Moreover, in 1985, all the signing 

countries were deeply urged to consider and acknowledge this model law, in order to 

unify the entire new concept of International Commercial Arbitration. The concept 

was still on its stage of development and many countries were already on their fast 

track of development of their national laws regarding international arbitration. 

  

In addition to this, the convention reduced the grounds for refusal of arbitral awards 

in a country from 4 to 2. Under Article 36(i)(v)(b): it has been said that an arbitral 

award cannot be enforced if it is in contravention of the public policy of the country, 

or/and it is involving a dispute that cannot be settled via arbitration.  

																																																								
228 I.B.R.D. Convention 1966, , Section 6, Article 54 (1) 
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Public Policy with reference to International Commercial Arbitration 

 

The concept of Public Policy has been the most talked about arena in the recent years. 

In addition to that, public policy in relation with international commercial arbitration 

is specifically the hotbed of ideas and discussions in the recent decade. As mentioned 

above, all the treaties and conventions brought into the forefront, have one invincible 

hurdle, and that is Public Policy. In accordance to the Interim Report of the 

International Law Association, “It is notoriously difficult to provide a precise 

definition of public policy, (in context of enforcement of arbitral award).” 

 

In addition to that, the most initial attempt and use of the word public policy was 

made in the case Holman vs. Johnson,229 by Lord Mansfield, where he observed that, 

“The principle of public policy is this: ex dolo malo non oritur actio. No court will 

lend its help to a man who founds his cause of action on an immoral or illegal act.”  

An extensive effort on explaining foreign arbitral awards in the light of public policy 

was put in yet many cases in India, the recent ones being, Oil & Natural Gas 

Corporation v. Saw Pipes230 and SBP & Co. V. Patel Engineering.231  

 

In the former case, it was variedly pointed out that the entire issue circling the matter 

was that, the arbitral award passed by the arbitrator was challenged on the ground that 

it was standing against the public policy of India. In addition to that, the Court made 

it a point to explain “public policy” in the broadest manner possible. In fact, the Court 

observed and stated that “it would be clear that the phrase “public policy of India” is 

not required to be given a narrower meaning.” In the end, the Apex Court held that, 

“the award which is, on the face of it, patently in violation of statutory provisions, 

cannot be said to be in public interest.”  

 

In the Patel Engineering case, the issue was regarding Section 11 of the Arbitration 

and Conciliation Act, 1996. The Court went into the question about the “nature” of 

the function of appointing Arbitrators by the Chief Justice. The Court in this case 

																																																								
229 Holman v. Johnson, (1775) 1 Cowp. P 341 
230 Oil & Natural Gas Corporation v. Saw Pipes (2003) S. C. C. 705 (India Sup. Ct.) (hereinafter “Saw Pipes”) 
231 SBP & Co. V. Patel Engineering (2005) 8 S. C. C. 618 (India Sup. Ct.) (hereinafter “Patel Engineering”) 
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largely held that the function performed by the Chief Justice is a judicial function and 

not administrative or quasi-judicial.  

 

It will be safe to assume that all the cases aforementioned are not in any way 

affirmative or complementing the idea of straying away from public policy as a barrier 

to enforcing foreign arbitral awards. Moreover, it seems like the courts in India are yet 

very far from accepting the departure of public policy as a hindrance to foreign arbitral 

awards.  

 

Coming to the enforcement of foreign awards in India, the aforementioned is in 

tandem with the Arbitration and Conciliation Act of 1996. The phrase “Foreign 

Awards” is largely defined under the New York Convention as, “as an arbitral award 

on differences between persons arising out of legal relationships, whether contractual 

or not, considered as commercial under the law in force in India, made on or after the 

11th day of October, 1960.”  

 

It can be rightly observed that while getting an arbitral award is one thing, enforcement 

of the same is a different story. Obtaining an award is an easy slope whereas 

enforcement of such in the domestic jurisdiction is particularly tough. In each of the 

cases that have dealt with the enforcement of foreign arbitral award, the Courts have 

firmly stood by the idea of ascertaining public policy as a strong pillar against such 

enforcement.  

 

The two broad challenges to the enforcement of arbitral awards in India are the Public 

Policy and the Interventionist Approach of the Indian Judiciary. As mentioned above, 

public policy hasn’t clearly been defined in the New York Convention. Thus Indian 

Judiciary took the chance to interpret it liberally in both narrow and broad sense. In 

addition to that, the judiciary has always followed an interventionist approach when 

looking into cases involving foreign aspects. Not because the judiciary aims to stand 

as a hindrance in the way of ADR, but because it has been a customary practice that 

our country upholds the country’s interests and policy and anything in contrary or 

contravention or violation of this public policy is considered void against the country.  
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In the case Bhatia International v. Bulk Trading SA,232 a manifold and troublesome 

idea of enforcement was laid down. The court held that, the Indian courts can exercise 

the exact same powers with respect to foreign awards as with domestic arbitral awards.  

 

The court, asserting its interventionist position, further explained that apart from 

disallowing the enforcement of a foreign arbitral award, the courts held the power to 

order for interim measures in the foreign arbitration proceedings and the award can 

be legitimately set aside on the petition of the losing party.  

 

However, in a recent case, Bharat Aluminium Company and Ors. v. Kaiser Aluminium 

Technical Services Inc. and Ors ,233 the court’s judgment in the Bhatia International 

case was overturned and it seemed like the courts were finally falling in unison with 

the New York Convention and its true intent and nature. It seemed like our country 

and court system were finally tuning with the International mediation norms and 

conventions.  

 

But regardless of that, there are yet many milestones to be covered, such as laying 

down an independent legislation for mediation and making the enforcement of 

mediation settlements mandatory and binding on the parties. At present, in India, it is 

mainly covered by the Indian Contract Act and the Arbitration and Conciliation Act 

where it is stated that a mediation binding on both the parties.  

 

In the landmark case, the Afcons case,234 the Court held that mediation and conciliation 

are almost similar and can be used synonymously at present, thus, taking note of the 

statement, it can be legally inferred that a mediation settlement can be converted into 

a conciliator’s award and thus, can be legally binding over the parties to the dispute. 

This is with reference to private mediation practice that takes place within the country.  

  

																																																								
232 Bhatia International v Bulk Trading SA [2002] 4 SCC 105. 
233 Bharat Aluminium Company and Ors. v. Kaiser Aluminium Technical Services Inc. and Ors 2012 (3) ARBLR 515 
(SC) (hereinafter BALCO) 
234 Afcons Infrastructure and Ors. v. Cherian Verkay Construction and Ors. 2010 (8) SCC 24. 
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CONCLUSION 

 

As mentioned earlier, whereas obtaining an award is one thing and its enforcement is 

a different story. It is easier in every way to obtain an international arbitral award, but 

its enforcement on the parties and their countries is particularly the greatest hurdle 

one could face. To suggest a widely acceptable and adaptable solution, one would 

suggest the evolution of a “transnational public policy” which is a supra national idea, 

thus involving all the nations falling into unison and agreeing on a consensus, as to 

what should be the standard and uniform laws and norms of conduct that will always 

apply. This idea suggests the domestic idea of public policy to thrive and evolve in 

such a manner, that it is accepted and applied in a larger sphere than just the domestic 

space.  

 

There has to be uniformity and standardisation in the concept of public policy, rather 

than each nation following divergently opposite ideas of public policy and norms. This 

will not only harmonise the nations and their relationships among each other, but also, 

specifically help in the enforcement and acceptance of arbitral awards.  

 

It is advocated that uniformity will not only pave way for arbitration alone, but 

mediation as well. It will bring mediation as a method of dispute settlements and 

develop the concept further in ways which the nations can rely of such a method and 

make domestic laws with regard to the same.  

 

(1) The Finality Effect  

 

The finality effect indicates the idea that arbitrator’s award must be given a 

finality effect in order to bring the concept of transnational public policy into 

the limelight. Under Section 46 of the Arbitration and Conciliation Act, it is 

variedly stated that “any foreign award, which is considered enforceable 

under this chapter, will be binding on both parties to the dispute.” In the 

Raunaq International case235 it was held that domestic courts cannot set aside 

																																																								
235 Ludwing Wuncha & Comp. V. Raunaq International, AIR (1983), Del 247 
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or annul the said order. Under Section 43 of the same act, it is pointed out 

that awards can only be barred from being enforced where there is clear 

violation of a country’s policies regarding import and export and exchange 

control.  

 

(2)  Opportunity to verify grounds of challenging of awards 

 

It is advisable that the arbitrators are given a very reasonable chance an 

opportunity to verify as to why an award was challenged. This idea of 

challenging of arbitral awards is stated under Article V of the New York 

Convention and Article 34 of the UNCITRAL Model Laws. This would 

allow for fast and diligent disposal of matters at hand without approaching 

the national courts.  

 

However, before endowing the arbitrators with such power and 

responsibility, their competency must be tested and confirmed.  

 

(3) International body for certification of arbitrators 

 

An international body which certifies arbitrators is particularly considered 

the need of the hour. Not only will this enable uniformity and 

standardisation of practice of arbitration, but also allow for a particular 

guideline to be put in place where arbitrators can draw their qualification 

from. This body will look into the minimum qualifications that are needed 

for one to be an arbitrator. In this juncture, it can be safely stated that the 

nations are not on the same page at all. All the nations have varied ideas 

about what qualifications an arbitrator should posses in order to practice 

arbitration or be a member of the national bodies.  

 

This proposed body will largely look into the course materials, skills (both 

soft and hard skills), age, education qualifications, uniform standard course, 

hours of training, grey matter of training, content of knowledge and code of 

conduct required to be an arbitrator. 
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This apex body will not only look into the training aspect of arbitrators, but 

also facilitate the unification or arbitral awards and their enforcement in the 

nations.  

  

(4) Domestic Laws in line with UNCITRAL  

 

It is most advisable to line domestic laws with UNCITRAL Model Law on 

Arbitration for better efficacy of International Commercial Arbitration and 

its effective enforcement on the nations of the parties. The UNCITRAL 

Model Laws have been drafted with the very intention to promote 

transnational public policy and thus, the only drawback in the laws are that 

there are too many grounds to set aside an award. The grounds should be 

effectively reduced and that will spearhead the gas lighting of the trend of 

international commercial arbitration in India and many other countries 

which bar its enforcement due to public policy.  
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• The New York Arbitration Convention on the Recognition and Enforcement of  

Foreign Arbitral Awards, 1958 

•  Geneva Convention on the Execution of Foreign Arbitral Awards, 1927 

• Convention on Private International Law (Bustamante Code), Havana, Cuba, 1928 
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LESSONS FROM BHOPAL: 35 YEARS AFTER 
- RITESH PATNAIK236 

 

ABSTRACT 

 

About 34 years ago, in the unfortunate early hours of the third of December, 1984, a 

large amount of water reacted with a few tons of methyl isocyanate to give rise to the 

world’s deadliest industrial catastrophe: The Bhopal Gas Tragedy.  The air was directly 

exposed to around 500,000 people and according to official figures, the death toll 

stood at an astonishing 3,787. Bhopal’s fascinating story splits the political narrative 

of the country like no other because it is a classic case where the manner in which the 

country pursued economic growth as an emerging country comes under great scrutiny. 

The ones who witnessed the calamity are still suffering from the tragedy’s chronic 

implications, the children are born with multiple conditions, the groundwater 

contamination evolved new problems for the people and the community life was 

shattered forever. As a result of all these, the survivors of the world’s worst industrial 

disaster are deprived of the help and recompense they deserve, justice remains ever- 

elusive and at the same time, the world has been barely made one bit more secure 

against similar disasters.  

 

In this research paper, the author attempts to understand the present status of the 

victims in the tragedy and the challenges that lie ahead of them. The paper is an 

attempt to understand the present legal and social status of the individuals and groups 

involved in the incident by exploring the events and cases as they unfolded after the 

tragedy. It contemplates upon the present level of preparedness if India faces another 

tragedy of such high magnitude. It attempts to provide a direction of preventive and 

mitigating measures that requires adherence to prevent such consequences of such a 

disaster, if not the disaster itself.  

 

Keywords: Negligence, Governmental support, Union Carbide, Human Rights, 

Globalisation, Environmental law, Legislation.  

																																																								
236 Student., B.A. LL.B. (Hons.), National Law University, Delhi. 
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INTRODUCTION 

 

In the words of Satinath Sarangi237 the Bhopal Gas tragedy was crisply summarised as, 

 

“Machinations of the multinationals, collusion of the Indian government, injustice of the Indian 

judiciary, the fickleness of the media and the systematic victimisation of the victims all this and 

much more, were made eminently visible without the usual verbiage and mystification that go 

on in a modern society.” 

 

For a large majority, it was an instance that stripped the human body of all its dignity, 

a tragedy that is a formidable reminder of the immunity with which transnational 

companies with huge governmental support, through gross and reckless negligence, 

violate the fundamental and basic human rights in a third world country. For others, 

it was an unfortunate incident that was a cost to pay in the aspirations of a nation to 

be an economic superpower. According to them, it was a reasonable settlement in a 

three-tier system where immediate relief for the hardships and the pain of the people 

becomes next to impossible.238 More importantly, India as a country had 

important questions to answer, most notably the question of whether the 

importance of industries was more than that of thousands of human lives.  

 

In the process of understanding the issue, the author also analyses the evolution of 

the tort law in India compared to international jurisprudence in matters pertaining to 

mass disasters and toxic torts and the pressing need to uplift India to the international 

standards. The present jurisprudence related to toxic torts and mass disasters in India 

need to be in consonance with international standards, something Bhopal desperately 

missed. It also tries to understand and explain the reasoning behind the controversial 

settlement of 1989 and the balance it tried to create between the neoliberal economic 

policies and dispensation of social justice. 

 

 

																																																								
237 Satinath Sarangi, ‘Bhopal Disaster: Judiciary’s failure’ Economic and Political Weekly (Nov 18, 1995) Vol. 30 No. 46, 
2907- 2909. 
238  Fali S Nariman, ‘Some reflections on the Bhopal Gas Tragedy’ Seminar (December 2004). 
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The author presses the argument that the government’s primary responsibility is to 

preserve the lives of the people and if globalisation is to be supplemented to it through 

the various free trade agreements and foreign direct investments on the world stage, 

matters of human life and death cannot be given any lesser priority at any cost. Indian 

judiciary needs to protect the rights of the most vulnerable sections of the society 

when their rights are blatantly violated by the nexus of the country’s political elite and 

the culprit corporation, something it largely failed to do in the Bhopal Gas Tragedy. 

Moreover, there is an urgent requirement for the legislature and the judiciary to evolve 

response mechanisms for similar cases, if and when they arise. 

 

I. The Unending Judicial Saga 

 

“Mid December 1984 was the last time any official of Union Carbide was in jail for a 

crime that killed thousands of people. Thereafter, UCC and its parent have used legal 

processes to ensure that crime is not followed by punishment.” 

 

~ Tim Edwards 

 

The judicial history of India experienced intriguing and first-of-its-kind scenes both 

in the courts of India and that of the United States. The New York District Court saw 

the bizarre scene of the Indian government trying to prove its judiciary’s inadequacy 

whereas an American Company vouched for its standards of law. Meanwhile, the 

Supreme Court of India saw the symbolic sweeping of the dirt off the steps of the 

Supreme Court after the 1989 settlement.239 It was a case that pitted thousands of poor 

and powerless victims versus a strong company assisted by the bureaucracy.240 The 

innumerable litigation requests by foreign lawyers and their attempt to persuade 

Indian people to file cases led the government to take up the parens patriae241 role by 

enacting the Bhopal Gas Leak Disaster Act 1985.242  

																																																								
239 Tomas Mac Sheoin and Franc Pearce, Introduction: Bhopal and after (eds),‘Bhopal and After: The Chemical Industry 
as Toxic Capitalism’  (Social Justice Journal) Vol. 41- 1/2 (December 2014). 
240 Vijay K Nagaraj and Nithya V Raman, ‘Are we prepared for another Bhopal?’ Seminar (December 2004), 52-58  
241 Parens Patriae is the term which originated in Britain and evolved in America. It is the obligation of the government 
or the state to protect the rights and privileges of its citizens when they are unable to take care of themselves. Cornell 
Law School Definition < https://www.law.cornell.edu/wex/parens_patriae >.  
242 Bhopal Gas Leak Disaster (Processing of Claims) Act, 1985 (Para 3).  
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This resulted in a situation where the victims were deprived of their right to act in 

their individual capacities, at the same time unable to participate in the negotiation 

process by the state. 

 

A Federal Court in the United States was treated to a scene where the Indian 

Government was contending in an American court that the Indian judiciary was 

incapable to handle mass torts actions while the US Company claimed that it could.243 

Marc Galanter gave an affidavit in support of the Indian Government while the status 

of lawyers like Nani Palkhivala was referred while ordering the civil proceedings to be 

transferred to India and hence, declined jurisdiction. It stated that a decision, on the 

contrary, would mean  “… to deprive the Indian judiciary of this opportunity to stand 

tall before the world and to pass judgment on behalf of its own people would be to 

revive a history of subservience and subjugation from which India has emerged.”244 

The Court also acknowledged that delays and backlogs exist in Indian courts however 

dismissed the argument stating it is the same case with United States Courts. The 

argument wasn’t confined to the fact that delays and backlogs occur in India however 

it was that there are no realistic routes to a speedy resolution of the case while there 

existed such a possibility in American Courts.  

 

The litigation in the Indian courts began in Bhopal District Court, which ordered the 

company to pay an interim relief of 270 million dollars to the victims. The Corporation 

appealed to the High Court that reduced the relief, and in accordance to its delaying 

tactic, the Corporation further appealed to the Supreme Court which all of a sudden 

led by Chief Justice Pathak proposed a full and final agreement with the Corporation 

being asked to pay 470 million Dollars by the Court on February 14, 1989. Even 

though the five-judge Constitution Bench passed this on Valentine’s Day, the Court 

had little affection towards the desperate state of the victims, their needs for 

rehabilitation or the employment and restoration of the people. The amount was 

inadequate to pay for basic medical treatment, let alone the considerations for 

groundwater contamination, genetic damages and other industrial violations.  

																																																								
243 Upendra Baxi,’Introduction: Towards the Revictimization of the Bhopal Victims’ (eds) Inconvenient Forum Convenient 
Catastrophe (Indian Law Institute). 
244 Upendra Baxi, ‘Writings about Impunity and Environment: The Silver Jubilee of the Bhopal Catastrophe’, Journal 
of Human Rights and the Environment Vol. 1 No. 1 (March 2010) 41. 
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A former Fortune 500 Corporation remained an absconder who continued to be 

sheltered by Dow Chemicals. The extradition treaty has never been to get Warren 

Anderson and the widest assistance was given to the business community in this case. 

The verdict in the State of Madhya Pradesh v Warren Anderson and Others was 

delivered by the CJM on 7 June 2010 in which eight persons were convicted for two 

years. It requires repeating that the release of five officials on bail twelve days after the 

catastrophe marked the final day any official of the Union Carbide has seen the bars. 

The three foreign accused have faced zero days in court.245 The telling story of the 

gravity of the offence and the punishment is self-explanatory.   

 

Processes such as these are glaring examples of how courts become more of a part of 

the problem than the solution. The delay in disbursal and delay tactic is ultimately 

affecting the victims of the tragedy. It is also a persistent reminder of the reluctance 

in the Indian legal system to accept tort litigation to protect victims’ rights.246 If it 

attempted to provide deterrence, the only thing it succeeded is in establishing Indian 

judiciary’s inability to deter such acts. When the cases proceed for more than three 

decades, the purpose of decision-making is defeated.  

 

II. Who were the Victims? 

 

The one subject that often gets neglected in the whole discourse is the identification 

of the victims. In consonance with the characteristic social geography of communities living 

along chemical industries and factories, the Union Carbide facility was surrounded by some 

of the poorest neighbourhoods in Bhopal. Jaiprakash Nagar, Chola Kenchi, Kazi Camp, 

Anf Nagar and others, their residents were daily wage workers whose ability to perform 

hard manual labour has been largely taken away.247  

 

The ones worst hit by the incident were the most vulnerable sections, primarily 

consisting of immigrant labourers who came with hopes of employment, lived on the 

margin of a fast mushrooming city’s illegal localities. This was also one of the basis 

																																																								
245 Tim Edwards, ‘Of Crime and Consequence’ The Statesman (06 December 2014). 
246 Marc Galanter, ‘Reform in Tort litigation needed’ The Statesman (08 December 2014). 
247 Chandana Mathur and Ward Morehouse, ‘Twice Poisoned Bhopal’ International Labor and Working Class History, 
No. 62 Class and Catastrophe (Fall, 2002) 69-75. 
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for questioning the state of apathy within the government and if the reaction would 

have been the same if the toxic winds had blown north towards the richer areas of 

then-new Bhopal instead of destroying the small bastees, or if the incident took place 

in the original plan of Mumbai for the plant.248 

 

The manner of medical examination was a salt to the injury. Close to 70 per cent of 

the gas affected people were not recognised to have suffered disability as per the 

governmental logic, since they were not gainfully employed and therefore suffered no 

economic loss due to the injury.249 The health condition of the minors under the age 

of 18 was not even considered to be entitled in order to claim damages.  

 

The International Medical Commission of Bhopal, in its final report of December 

1996250, strongly insisted for registration and compensation of all the survivors who 

were in the uterus and minors at the time of disaster. It also confirmed the previously 

known facts about the severe damage caused by the gases to the lungs and eyes, apart 

from stating that as many as 50,000 survivors may be permanently disabled, either 

partially or totally. There were various reports and inquiries stating the characteristics 

of the gas and the remedial cures to address the same, yet the medical professionals 

were devoid of all such assistance. 

 

Present Condition of Victims 

 

"We are not expendable. We are not flowers offered at the altar of profit and power. We are 

dancing flames committed to conquering darkness and to challenging those who threaten the 

planet and the magic and mystery of life." 

~ Rashida Bee, a survivor (2004 Goldman Environmental Prize winner) 

 

While the immediate effects of the catastrophe were severe lung injury resulting in 

death and corneal death, a prominent long-term impact has been the fibrosis of the 

lung and respiratory crippling. The lack of sufficient studies in this area prevents from 

																																																								
248 Tomas Mac Sheoin and Franc Pearce, ‘Bhopal and After: The Chemical Industry as Toxic Capitalism’  (Social 
Justice Journal) Vol. 41- 1/2 (December 2014). 
249 Satinath Sarangi, ‘Six Historical Mistakes’, The Statesman (05 December 2014). 
250 Report of the International Medical Commission on Bhopal, ‘Twelve Years after Bhopal’ International Perspectives in 
Public Health, Vols. 11,12. 
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understanding whether the effect of the gas on liver and pancreatic cells is 

carcinogenic or not. It was in the late 1990s that the contamination of the soil in and 

around the site was spotted.  

 

The Supreme Court has time and again slammed the governments and the authorities 

responsible for their callous attitude to dispose waste.251 This has resulted in failure to 

provide basic things like safe drinking water and the removal of the 350 tonnes of 

toxic waste lying underneath. The government’s failure to extract the offered help of 

a German company GIZ to clean the waste dumped in the area has only aggravated 

damages.252  The Lancet among other organisations published a scientific report 

stating the significant cases of chromosomal damage although the linkages253 could 

not be drawn because of constraints of access to adequate material. 

 

As Rashida Bee puts it accurately254, “Clean up our soil and water, we told them, for 

our mother’s milk is contaminated and we give birth to monsters even eighteen years 

after.” Little has changed between the time she said this and now. The compensation 

envisaged by the Supreme Court did not by any stretch of the imagination take into 

contemplation the possibility of genetic damages to children even when the 

groundwater contamination and its consequential damages have been recognised now. 

The remains of the site where the company operated is a telling story about the 

attention given to employment and rehabilitation for the victims. It puts various 

questions whether the aspects of employment and restoration should be enacted as 

legislation or can it be left to the government of the day to decide on such matters.  

 

III. Role of the Government, Corporation and the Media 

 

The primary attention in the nexus between the government and the corporation is 

given to the events following the tragedy. But the partnership in flouting rules is deep-

																																																								
251 PTI, ‘Bhopal Tragedy: SC slams Centre for failure to dispose waste’ The Hindu (May 28, 2012) 
<https://www.thehindu.com/news/national/bhopal-tragedy-sc-slams-centre-for-failure-to-dispose-
waste/article3465741.ece> accessed on 2 Nov 2018.  
252 Moyna, ‘GIZ terminates offer to dispose Bhopal waste’, Down to Earth (04 July 2015)  
<https://www.downtoearth.org.in/news/giz-terminates-offer-to-dispose-of-bhopal-waste-39129> accessed on 19 
Oct 2018. 
253 Justice Denied, Economic and Political Weekly (August 9, 2003) Vol. 38, Issue No. 32. 
254 Suroopa Mukherjee, ‘Dancing in the streets: Narratives of resistance in Bhopal eighteen years after the gas tragedy’, 
India International Centre Quarterly, Vol. 30 No. 1 (Summer 2003) 178 – 180. 
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rooted. The Union Carbide’s subsidiary company owned 50.99 per cent of the 

ownership when the maximum investment permissible for a foreign investor was 40 

per cent. The Central Government under Smt. Indira Gandhi waived this requirement 

on account of the sophistication of its technology and UCC’s potential for export.255 

Scanty material and structure, complete absence of technical teaching to the 

employees, operational impacts of the cutbacks overseen both by the corporation and 

the government are the reasons that on December 3, 1984, there was no immediate 

detection of the problem.  

 

Once the incident took place, the administration of sodium thiosulphate injections 

was suggested as an antidote. However, it was immediately stopped since they feared 

that the news would spread like wildfire if they knew the product was a cyanide 

derivative and that poison had entered into the bloodstreams.256 It would have also 

established the criminal acceptance of the characteristics of the gas by the corporation 

as well as the government. While individual toxicologists, medical researchers and 

NGOs working pro-bono did a commendable job, the medical research by the 

government was largely a failure that is supported by the fact that more than 30 years 

after the disaster, individuals are treated on the basis of symptoms, not based on 

common reports. Even the escape of Warren Anderson and the government’s failure 

in the extradition process goes down to the lack of intent to dispense justice to its 

people and shielding the corporation from the judiciary.  

 

The Union Carbide showed a consistent unapologetic behaviour that smelt of 

arrogance and absence of guilt. The sabotage theory of an individual’s deliberate 

attempt, the denial of responsibility based on its similar structure in Virginia (which 

later backfired given the differences in the structure), reducing asset, using public 

relations campaigns to stop everything on their way from accepting responsibility.257 

It went to the extent of shifting the blame to the victims, all those it killed and 

damaged. It was argued that the tuberculosis, emphysema and malnutrition are 

endemic to the area and each of these cases is individual problems which are 

																																																								
255 B.K. Khanna, All you wanted to know about disasters (2005) 156. 
256 ‘Corporate Survival over Justice to Victims: What is Union Carbide upto?’ Economic and Political Weekly Vol.22 No. 
40 (Oct 3, 1987) 1691.  
257 Radhika Ramaseshan, ‘Government Responsibility for Bhopal Gas Tragedy’, Economic and Political Weekly Vol. 19 
No. 50 (Dec 15, 1984) 2109 – 2110. 
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fraudulently claimed in this case. Hence, the victims of fraud were accused of fraud.258 

The poor communities, their poverty and helplessness were turned into accusations 

against them. 

 

The media largely focussed on the victimhood aspect of the gas-affected people and 

did not focus on the issues of compensation and pressurizing the corporation by 

publicising its actions of guilt and violations of safety regulations. For example, a 

special feature report appeared in India Today (1987) magazine259 which wrote that, 

“(the) Bhopal Tragedy was turning [into] a bonanza for fly-by-night operators, 

doctors, lawyers, self-styled social workers – everyone other than the victims of the 

tragedy.” It did not emphasize upon the limitations of cash compensation which 

neither addressed the survivors’ trauma nor the issue of deterrence. It was tailor-made 

for sustaining the government’s inclination towards liberalism.260 In the present 

context, the media reports remain largely confined to celebrating its anniversary and 

remembering its victims. While the victims have not lost spirit, the media and the 

lessons learnt is sadly diminishing. 

 

IV. Economy, Globalization and Mass Disasters 

 

As written by Tomas Mac Sheoin and Frank Pearce,261 

 

“With the Indian elephant expected to become an Asian tiger, Bhopal was the idiot child 

hidden in the backroom, or the upstairs garret, not to be spoken of in polite company. Better 

to forget Bhopal, and move on” 

 

The balance between the economic policies of a country embracing neoliberalism by 

protecting prospective foreign direct investments and the social justice demanded by 

																																																								
258 Chandana Mathur and Ward Morehouse, ‘Twice Poisoned Bhopal’ International Labor and Working Class History, 
No. 62 Class and Catastrophe (Fall, 2002) pp. 69-75. 
259 NK Singh, ‘Bhopal Gas tragedy comes as a windfall for many’, India Today – Special Report (30 Sept 1987) (Updated 
on 20 Dec 2013).  
260 Shalini Sharma, ‘Indian Media and the Struggle for Justice in Bhopal’ (eds),‘Bhopal and After: The Chemical Industry as 
Toxic Capitalism’  (Social Justice Journal) Vol. 41- 1/2 (December 2014). 
261 Tomas Mac Sheoin and Franc Pearce, ‘Bhopal and After: The Chemical Industry as Toxic Capitalism 
(Introduction)’  (Social Justice Journal) Vol. 41- 1/2 (December 2014). 
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six lakh claimants was the biggest question in front of the Indian judiciary and the 

legal fraternity at large.  

 

The incident undoubtedly knocked the economic development of the city back by a 

few years, if not a few decades that established widespread and lasting poverty.262 

While the rest of India enjoyed an economic boom, Bhopal was left behind for the 

cause of the country. But adequate efforts by the government to restore the locality 

and provide employment to the people on a priority basis could have alleviated the 

condition of the people.  

 

Unfortunately, the misplaced priorities of the government deceived the people at each 

stage. The fact could not be disregarded that the urban Delhi victims of Uphaar Cinema 

Fire and the Oleum Gas Leak were given justice very different from the rural victims in 

this case and it came with the bitter pill that the victims there were rich people in a 

cinema hall and the residents of Delhi while in this case, as written in Chapter 3, poor 

people with very little resources. 

 

The government showed an inclination towards protecting the economic perception 

of the country more than the lives of the people. The laxity of safety standards was 

not confined to Bhopal but the incident exposed the consequences that can arise from 

its negligence. Investments were prioritized without infrastructure and the earlier 

incidents of leaks were given no attention or investigation. The mentioned nexus 

between the government and the corporation did not stop at the violations in the 

allocations process, protection from criminal liability’s prima facie proof but further 

proceeded in assisting the travesty of the justice. The economic considerations formed 

a pivotal part of the settlement process, if not the judicial process in the proceedings 

of the courts.  

 

When people’s basic rights are trampled in the name of economic policy, it ought to 

be given the maximum deterrence and in a manner and way that hurts them i.e. 

punitive damages that hurt their purse.263 The internal memo leak of Lawrence 

																																																								
262 Jorn Madslien and Ben Richardson, ‘Bhopal’s economy was stalled by the 1984 gas leak’ BBC News (Bhopal, 29 
Nov 2009) < http://news.bbc.co.uk/2/hi/business/8380243.stm > accessed on 2 Nov 2018.  
263 M Raymond Izarali, ‘Globalization and the Bhopal Disaster: A Criminogenic Inquiry’, (2013) (International Journal 
of Social Inquiry) Vol. 6 No.1 100 – 103. 
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Summers (Former Chief Economist, World Bank) goes on to speak volumes about 

how normalisation of the exploitation of the third world companies by the 

corporations happened then:264 

 

Shouldn’t the World Bank be encouraging more migration of the dirty industries to 

the less developed countries? The measurement of the costs of health impairing 

pollution depend on the foregone earnings from increased morbidity and mortality. 

From this point of view, a given amount of health impairing pollution should be done 

in the country with the lowest wages. I think the logic behind dumping a load of toxic 

waste in the lowest wage country is impeccable and we should face up to that. 

  

It reflected a psychology that was practised by countless corporations (Union Carbide 

prominently being one of them) and an attitude that has changed little over the years. 

When the Dow Chemicals was given sponsorship for the London Olympics 2012, the 

indifference of the corporate world and its failure to condemn the move is an example 

of how little the world cares about corporate responsibility in such situations. Little 

has changed over time. Bhopal provides many questions that still remain unanswered 

and questioned priorities that lie at the core of our ethics.  

 

With very little irony, the very day Warren Anderson died, Prime Minister Narendra 

Modi was in New York sharing breakfast with eleven US CEOs and further deepened 

India’s commitment to liberalise India’s economy.265 Hopefully, Make in India comes 

with Protect India as well. Globalisation must have checks and balances where justice 

and benefits go hand in hand and the global society benefits from it, not just a part of 

it. 

 

V. Comparative Analysis with other International Cases 

 

In 2010, an unprecedented oil spill occurred in the Gulf of Mexico when a mobile 

offshore unit exploded and leaked close to 5 million barrel of crude oil causing just 

less than a dozen casualties: The Deepwater Horizon Disaster in which 11workers lost 

																																																								
264 Ibid 106 –107. 
265 Tim Edwards, ‘Of Crime and Consequence’, The Statesman (06 Dec 2014). 
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their lives266 resulted in the British Petroleum being forced to pay 4.5 billion dollars in 

criminal fines a little over three years after the spill.267  

 

Within 5 years, the BP reached a settlement of 18.7 billion dollars in penalties to the 

United States Government in the largest corporate settlement in history.268 

Interestingly, this coincided with the Indo – US nuclear treaty discussions and the 

American government insistence for India to pass the Nuclear Liability Bill 

highlighting Bhopal as a failure of the Indian state to protect its people whereas it 

showed no intent to dispense justice to 25000 people. The Obama administration’s 

hypocrisy and double standards were at full display for all to see.  

 

If the 26 years difference between the two incidents feels like a lot, the Exxon Valdez 

oil spill269 in 1989 leaves no excuse. In this case, an Anchorage jury awarded 287 

million dollars for actual damages and 5 billion dollars for punitive damages that was 

later reduced to 500 million dollars on the basis of maritime law. This case had zero 

human casualties and yet, deserved more compensation than 600,000 claimants in the 

Bhopal Gas tragedy.  

 

Considering the negligence aspect of tort jurisprudence, it is crucial to note that 

according to sound and established principles, even a manifest fault by a local 

subsidiary would be put at the doorsteps of the multinational. This is based on the 

fact that control, power and knowledge create a legal duty. And this duty, which has 

an absolute and non-delegable character is imposed on that party. This is a well-

established principle in torts first decided in Rylands v Fletcher270 and followed in various 

Indian cases starting from M.C.Mehta v Union of India271, however its strict adherence 

makes all the difference.  

 

 

																																																								
266 Republic of the Marshall Islands, Deepwater Horizon Marine Casualty Report Investigation Report (Page 3) 
267 Clifford Krauss and John Schwartz, The New York Times (November 15, 2012) < 
https://www.nytimes.com/2012/11/16/business/global/16iht-bp16.html>.  
268 Terry Wade, Kristen Hays, Reuters (July 2, 2015) < https://www.reuters.com/article/us-bp-gulfmexico-
settlement/bp-reaches-18-7-billion-settlement-over-deadly-2010-spill-idUSKCN0PC1BW20150702 > accessed on 2 
Nov 2018.   
269 Exxon Shipping Co. v Baker (2008) 554 US 471. 
270 Rylands v Fletcher (1868) UKHL 1, [1868] LR 3 HL 330. 
271 M.C.Mehta v Union of India AIR 1987 SC 1086. 
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In 1987, the Supreme Court of India had pronounced the famous principle of absolute 

liability in the 1985 Oleum Gas leak from the Shriram plant in Delhi but in the Bhopal 

case, the court declined to apply these principles.272 Cases of gross and reckless 

negligence require harsher punishments that make difference between cases such as 

the Deepwater Horizon & Exxon on the one hand and cases like Bhopal on the other. 

 

Bhopal Gas Tragedy stands in stark contrast to the other cases of toxic torts in modern 

times, especially the cases of the United Kingdom and the United States. It is 

precedence such as these that make the Indian poor question whether the British 

Petroleum would have paid even half of the compensation they paid if the accident 

took place in the Indian waters? It raises important questions on the judiciary that it 

must recollect during subsequent decisions. The inability to understand extent of 

damage in cases such as Bhopal and the stark difference in compensation leaves no 

option except the inference that life in India is not as important as it is in developed 

countries like the United States.  

 

As rightly questioned by Zia Mody273, 

 

“Indian law does not value life as much as it is valued in other nations, such as the United 

States of America. Is it because we have so many people that each one doesn’t mean as much?” 

 

VI. Lessons from Bhopal 

 

Among the many lessons Bhopal taught the world, three are particularly very 

important274: firstly siting is an important aspect where the state must ensure that it 

does not compromise the life of its poor citizens and the independent regulators take 

strict measures before clearing projects. It should be ensured that the locations are 

away from rich water bodies, agricultural lands and most importantly, human 

dwellings. The second most important lesson is safety as a function of technology 

																																																								
272 Geetanjoy Sahu, ‘Environmental injustice continues’, The Statesman (04 Dec 2014). 
273 Zia Mody, ‘Justice Delayed: The loss through law’, Ten Judgements that changed India 95-113. 
274 Nityanand Jayaraman, ‘Lessons we refuse to learn’ The Statesman (December 2014).  



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|211 

screening and response mechanism to emergency and rehabilitation in the event of a 

disaster.  

 

One of the many reasons why assessment of damage and compensation calculation 

could not be done quickly is because of the lack of technical skills and know-how 

within the administration. Thirdly, the rehabilitation procedure that ought to have 

completed immediately after the incident remains to be completed even today. In the 

years following the disaster, there had been a lot of discussions and promises to 

provide employment to those affected. An industrial area was specially allocated with 

the stipulation that the survivors must be preferentially employed.275 The employment 

and rehabilitation of the gas- affected people must be taken on priority-basis by the 

government.  

 

In terms of legislation, India took several steps to address the pressing concerns posed 

by this incident. It enacted the Environment Protection Act (1986)276, which was 

followed by the Public Liability Insurance Act (1991)277 and the National Environment 

Tribunal Act (1995)278. Despite all these legislations, there is a still a lot left to be done. 

The government must undertake periodic Human Rights Impact Assessment (HRIA) 

and create policies and regulations to ensure adherence to human rights norms. This 

would give victims recourse beyond the ‘name and shame’ approach.  

 

The Civil Liability for Nuclear Damage Bill 2010 was also a step in the right direction. 

However, it puts a maximum limit for the liability at 325 million dollars compensation 

for plant operators.279 A bill in 2010 puts a cap of 325 million dollars even when 470 

million dollars was grossly inadequate for an incident in 1984. Even though the 

additional claims in furtherance of the amount shall be paid by the government, it is 

important to note that justice requires that the perpetrator must pay. It reinforces the 

fact that justice in India is still administered reactively, not proactively.280  

 

 

																																																								
275 Justice Denied, Economic and Political Weekly (August 9, 2003) Vol. 38, Issue No. 32. 
276 The Environment (Protection) Act, 1986. 
277 The Public Liability Insurance Act, 1991.  
278 The National Environmental Tribunal Act, 1995. 
279 The Civil Liability for Nuclear Damage Act, 2010 Clause 6(2). 
280 Zia Mody, ‘Justice Delayed: The loss through law’, Ten Judgements that changed India 95-113. 
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There is an urgent need for amendment in the way we operate the National Disaster 

Fund, as suggested by Fali S. Nariman. It needs to imbibe an effort to adapt itself for 

cases of compensation as an interim measure according to individual needs and degree 

of loss and damage in cases such as these. It would enable additional compensation at 

an appropriate time when the needs of the time people are better ascertained. For 

example, there is a Disaster Emergency Committee in UK set up on a permanent basis 

that has active support by the media, banks and other agencies. The testament to its 

effectiveness and swiftness is its rapid response network that functions so well that in 

November 1999, it was able to launch a national appeal and was successful in raising 

4.5 million Euros not for any disaster in the United Kingdom but for a cyclone in 

Odisha.281  

 

As much emphasis is provided on the need for statutory reform, it is equally important 

to focus on enforcing them with equal vigour. The reluctance of the authorities and 

the government to take prompt measures is as much responsible in Bhopal as the 

corporation. In cases such as these, it becomes vital to reach a settlement that provides 

a settlement without spite through a negotiation process. Judiciary is an indispensable 

part of such cases. It is in these cases of remedies that the judiciary must display the 

greatest inventiveness – providing relief in new situations as and when they arise. 

There should be room for negotiation and the statute must not reduce the chances of 

a compromise since it tends to prolong the agony of the victims that gets reflected in 

the adjudicatory process.282  

 

The Indian judiciary needs to be bold enough to hold the multinational companies 

responsible and unhesitant to demand large sums of money, with government 

assistance for international help.  The tort remedy in India need to produce more 

timely, more effectual and more generous patterns of damages in such cases. This is 

not a ready-made solution but it is high time that a change in the right direction is 

initiated in the right direction. As the Supreme Court itself in a 2012 judgment283 

admitted that in incidents where the laws are silent or insufficient, there lies 

																																																								
281 Disasters Emergency Committee, England and Wales < https://www.dec.org.uk/appeal/appeals-archive>  
282 Fali S. Nariman, ‘The Bhopal Case’ Before Memory Fades 249 – 253. 
283 Bhopal Gas Peedith Mahila Udyog Sangathan v Union of India AIR 2012 SC 3081. 
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unexceptional expectation on the courts to bridge the gap of appropriate directions 

and guidelines to preserve the Article 21 of the Indian Constitution. This is particularly 

important when the sufferers are from the lower social strata, like they were in the 

case of Bhopal.  

 

As much as Beck says, “poverty is hierarchical, smog is democratic”, man-made 

disasters such as Bhopal show that the primary victims of such disasters are the 

innocent dwellings in poverty. The unfortunate victimisation of the Bhopal victims 

was accentuated by the continuous silence of the rest of India. There can be no better 

example for the need of public participation to pressurise government than a case like 

this. If the entire discourse has to be summed up in one line, India is not at all prepared 

for another situation, and the situation (until government intention differs) won’t be 

very different.  

 

As dark and gloomy as it sounds, there exists hope in the changes taking place. The 

recognition of the health conditions, removal of toxic waste and the water conditions 

in Bhopal time and again has shown that these would be taken into consideration, if 

any such incident happens in the future. In terms of public participation, the new 

millennium has been stronger, more confident and demands respect for keeping the 

movement alive. It targets Dow’s direct interests, its corporate social responsibility 

drives, its research and development projects, publicity campaigns such as “The Human 

Elephant” and makes all attempts to move beyond being episodic.284 Lastly, there is 

something that people must consciously remember:  

 

The Bhopal’s of India cannot be sacrificed to build the Bangalore’s and 

Bombay’s, the development of the country cannot be based on the blood of its 

vulnerable citizens and its privileged class need to be the conscious – keepers 

for the country with Bhopal being the gentle reminder and a cruel legacy of its 

negligence.  

  

																																																								
284 Shalini Sharma, ‘Indian Media and the Struggle for Justice in Bhopal’ Social Justice Vol. 41 No. 1/2 (135-136) 152. 
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NUCLEAR ENERGY AND ALIGNED APSECTS OF 

ENVIRONMENTAL CONCERNS 
- SHATAKSHI TRIPATHI285 AND TIVRA TRIPATHI286 

 

ABSTRACT 

 

The role of atomic energy in the development of a nation is prima facie a subject 

matter of vital necessity. India paved its path in the early 1968 at Jaduguda with just 

four operating mines, the requirement of the whole nation was met. The inquisitive 

aspect is not only limited to chemical mystic of the elements but also involves various 

other considerations, the exact deposit venue and the allocation, with high probability 

of affecting a thousand lives including the forest dwellers as well as the land 

concerned, the clearance and permission procedures for mining, processing and 

dealing with disposal. The Constitutional provisions under the Seventh Schedule of 

List I, Union List, point 6 elaborates and states- “Atomic energy and mineral resources 

necessary for its production” along with point 54 which states –“Regulation of mines 

and mineral development under the control of the Union is declared by the Parliament 

by law to be expedient in the public interest”, which indicates that the Statutes which 

shall be formulated, will be in proximity with the grundnorm and harmoniously 

constructed . 

 

Keywords-Mining, Nuclear, Environment, Energy, Licensing. 
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INTRODUCTION 

 

The formation of Atomic Energy Commission in 1948 was impressive and the work 

of Rare Metal Survey Unit which is renamed as Atomic minerals Directorate for 

Exploration and Research was formed by the Government of India in order to locate 

good uranium deposits, the first amongst all was Singhbhum Thrust Belt. The primary 

concern is the nature in which Uranium is present in India it is small, lean in tenor and 

complex in mineralization which is again a web of technical considerations and 

therefore the use of Survey Mining Geology Program is used.  

 

The research and development sect of India is now actively involved in finding new 

processes for bio-leaching, bio-beneficiation in uranium mineral beneficiation, 

focusing on time-specific projects. The Department of Atomic Energy has set a target 

of reaching to the production of 20,000 MWe of nuclear power by the year 2020, with 

self-reliance in basic raw-materials as a new dominant paradigm for the same goal. 

 

Uranium mining involves technical steps that need to be cautiously applied for 

maintaining environment sustainability and rights of people. A quote from Atharva 

Veda seems apt in this respect –  

 

“Oh Earth, whatever we dig out from you must have to be filled up again, and restored as fast 

as possible. Oh Pure one we do not intend to hit you at your heart of hearts” 

 

The quest for more deposits to meet the national requirement reached Telangana 

where an expert panel on Forests of the Ministry of Environment, Forest and Climate 

Change recommended in –principle approval for the DAE, for the survey and 

exploration of Uranium in the 83 km Tiger Reserve, the proposal being considered it 

was recommended for “in-principle approval” considering that it is of national 

perspective with clear statement of it being deficient in several aspects.  

 

The tension prevalent in the Amrabad Tiger Reserve where the State officials have 

been adamant in not allowing anyone for the uranium exploration though the proposal 

is two-three years old, in Telangana clearly stated by Principal Chief Conservator of 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|219 

Forests P K Jha denied any action until and unless a full approval reaches them via 

the National Tiger Conservation Authority. 

 

In all this, the tribals of Chichu are facing eviction on the cost of uranium exploration 

which has consequently angered the campaigners who have constantly accused the 

whole system for its hypocrisy. Tribal people have been managing their life and are 

dependent on the natural flora and fauna, since millennia. The paper shall discuss the 

significant aspects of atomic energy (nuclear mining) in correlation International 

perspectives and environmental effects. 

 

An attempt towards the goal of sustainability  

 

Basic science suggests and offers two types of reaction in order to produce energy 

from Uranium, precisely the metaliferrous minerals, namely fission and fusion , India 

has been used to the technology of fission where in a nuclear reactor the uranium fuel 

is assembled in a manner where a controlled fission chain reaction is achievable , the 

heat created by 4 percent of  U-235 atoms is producing steam which enables the 

turbine to spin in order to drive a generator consequentially producing electricity . 

 

India is one of the countries who have attained acquaintance in all the stages involved 

in the nuclear fuel cycle including exploration, mining, extraction from the core, 

conversion with the help of fuel fabrication, reprocessing for the use in second stage 

and last but not the least waste management. Nuclear technology and science has a 

wide spectrum in usage, especially in industry , medicine and agriculture but the most 

dominating has been the production and generation of electricity. 

 

A rising economy requires a continuous supply of energy; however, India’s available 

sources of energy are not sufficient. India requires new sources and is focusing on 

nuclear energy, maintaining that nuclear reactors become cost effective after some 

years of operation.287 

 

 

																																																								
287 Anil Kakodkar, Technology Options for Long-Term Nuclear Power Deployment, Nu-Power, 22-28,(2009). 
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The journey was embarked just after the independence of India in the year 1947, with 

the modest start in 1948 via the Atomic Energy Commission, later in the year 1954 

the Department of Atomic Energy was set up, with now a number of wide spectrums 

the whole self-reliance model is achieved, it is multi-dimensional and multi-

disciplinary with 63 other organizations under DAE.  

 

India has Research and Development in Nuclear Sciences and Engineering, 

Exploration and Mining of Radio-isotopes, Nuclear Energy Department and 

implementation, application of Nuclear Energy, Bio-Agricultural Research, Medical 

Sciences and more. 

 

With the statute of Atomic Energy Act, there are two stages, first being the PHWRCs 

which are imported as LWRs implemented by the NPCIL, the second is known as the 

Fast Breeder Reactors, which is implemented by the BHAVINI (Bhartiya Nabhikiya 

Vidyut Nigam Limited). Both of these are owned by the Union Government and are 

in conformity with the said Act. 

 

Though India is thriving to make electricity easily accessible by the use of uranium 

and thorium, later being present in abundance. There is a side of it which cannot be 

neglected, the emissions of carbons making planet 3 suffer, rising exponentially since 

the start of 20th century. This drastic and alarming state has made it mandatory for 

the global community to take actions, policies to reduce greenhouse gas (GHR) 

emitted from various sectors. The landmark Paris Agreement on Climate Change at 

the Conference of Parties (COP) 21 in December 2015 has suggests milestones which 

are achieved. 

 

The member States have pledged voluntarily to the framework of United Nations 

Convention on Climate Change secretariat for implementing the strategies which will 

consequently reduce the carbon emissions which shall be in close proximity with the 

Nationally Determined Contributions (NDC), the other major concern remains of the 

global warming where the Indian  sub-continent has also taken onus for Common but 

Differentiated Responsibilities(CBDR) and Respective Capabilities(RC) in order to 
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minimize the dependence on fossil fuels with reference to its lower per capita 

emissions , yet expansion of the lower carbon sources of energy.  

 

India’s NDC has proposed goals for intensifying its economy and simultaneously 

reducing the carbon emissions by 33-35 percent by the year 2030 by increasing the 

clean energy electricity capacity to 40 percent. The TIAM Model which is an integrated 

model combining energy technology with climate module for achieving integrated 

economic activity with climate friendly outputs without burdening on the fossil fuels 

which are now scarce and are  rare. The end-use demand is to be achieved via cost-

optimal level of energy conversion. 

 

As per its reference scenario, India’s total installed capacity of nuclear power in 2050 

is estimated at 43 GW. Low Carbon Scenario 1 and 2 predict a total installed capacity 

for nuclear power of 142 GW and 156 GW, respectively. These estimates are 

contingent on a dramatic shift away from thermal power and towards nuclear-based 

generation. 

 

The Energy and Resources Institute (TERI) has also published a report with inputs 

from the World Wide Fund for Nature (WWF) India. Titled, 100% Renewable Energy 

by 2050, the report examines the possibilities of a near-100 percent renewable energy 

scenario for India by the middle of the century.288   

 

Interestingly, the reference scenario, which makes projections for growth in nuclear 

capacity along with fossil fuels and renewable, estimates that total electricity 

generation (centralized and decentralized) will grow by eight times the 2011 levels in 

2051, at a compound annual growth rate (CAGR) of 5.3 percent per annum.289  The 

total electricity capacity of India is thus estimated at nearly 2,000 GW in 2051, a more 

ambitious estimate than other studies for the same period. Nuclear capacity is 

expected to increase to over 100 GW, indicating far higher rates of growth than 

business-as-usual (BAU). 

 

																																																								
288 https://www.teriin.org/sites/default/files/pressrelease/PR-WWF-TERI-Report_20131224111420.pdf 
289 TERI - WWF, 2013. The Energy Report India -100% Renewable Energy By 
2050. http://awsassets.wwfindia.org/downloads/the_energy_report_india.pdf 
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The now-defunct Planning Commission had also produced an online tool called India 

Energy Security Scenarios (IESS) 2047 in 2015, developed in consultation with the 

UK DECC, TERI, C-Step and Prayas Energy. The tool shows various combinations 

of energy demand and energy supply pathways available for India and the potential 

impact of following certain pathways on the energy system and carbon emissions.  

 

The model allows users to interactively make energy choices and view the resultant 

outcomes in terms of carbon emissions, import dependence and land use. The 

demand and supply scenarios have been projected under four different scenarios: 

 

• ‘Least Effort’ Scenario; 

• ‘Determined Effort’ Scenario; 

• ‘Aggressive Effort’ Scenario; 

• ‘Heroic Effort’ Scenario.290  

 

Nuclear Power – Decarburizing the environment 

 

Climate change arising out of Green House Gas Emissions is the most important 

challenges that the world is facing. The climate changes are expected to have 

catastrophic effects, with crop losses, sea-level rise, extreme weather events and other 

losses predicted by various models. Nuclear power is environmentally benign and the 

life cycle Greenhouse Gas emissions of nuclear power are comparable to that of wind 

and solar photo-voltaic power.  

 

Nuclear power contributes significantly in decarburizing the power sector and 

arresting climatic changes. Nuclear power, being a compact source of energy requiring 

lower quantities of fuel in comparison to coal based thermal power station. Therefore, 

the transport infrastructure needed for nuclear fuel is very small. 10,000 MWe nuclear 

power capacity needs only about 300-350 tons of fuel per annum, as against 35-50 

million tons of coal needed for a coal fired thermal power station of the same capacity. 

It works to about a shipload or 20 trainloads per day. The pressure on rail, port and 

																																																								
290 Planning Commission Online Tool, India Energy Security Scenarios 2047. Available from http://iess2047.gov.in/ 
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other infrastructure will be immense when large thermal capacity is added, apart from 

emissions arising out of transporting such large quantities of coal. 

 

Future Plans Future Plans and Projections DAE/NPCIL vision is to achieve 20,000 

MWe by the year 2020. The XI Plan proposals envisage setting up of 8 indigenously 

designed 700 MWe PHWRs, and 10 9 Light water Reactors of about 1000 MWe each, 

based on imports. In addition, pre project activities for setting up of 4 FBRs and an 

Advanced Heavy Water Reactor (AHWR) are also planned to be taken up in the XI 

Plan (2007-2012). The 4 FBRs will be taken up in the XII Plan (2012-2017). Larger 

capacity Nuclear Power Plants can be set up based on imports, subject to 

developments on international cooperation.  

 

The possible nuclear power capacity beyond 2020 has been estimated by Department 

of Atomic Energy (DAE) is shown in the table. In energy terms, the Integrated Energy 

Policy of India estimates share of nuclear power in the total primary energy mix to be 

between 4.0 to 6.4% in various scenarios in the year 2031-32. The study by the 

Department of Atomic Energy (DAE), estimates the nuclear share to be about 8.6% 

by the year 2032 and 16.6% by the year 2052.  

 

The following information regarding the programs which are being implemented by 

the Government to make atomic energy available in more areas- 

 

• Proposals for nuclear power development in the Ninth Five Year Plan include 

2x500 MWe plant at Tarapur (TAPP 3&4), additional 2x220 MWe Unit at 

Kaiga (Kaiga 3&4) and commissioning of the Detailed Project Report (DPR) 

for the 2x1000 MWe Nuclear Power Station at Kudankulam in Tamil Nadu 

with Russian assistance, apart from completing and commissioning the 

ongoing projects of a total capacity of 880 MWe, comprising the Kaiga Atomic 

Power Project Units-1 & 2 (2x220 MWe)and Rajasthan Atomic Power Project 

Units-3&4 (2x220 MWe).291  

 

 

																																																								
291 http://dae.nic.in/?q=node/171 
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According to the Bhabha Atomic Research Center, it is the area of 30 km which is 

significant for the environment monitoring program from which the key pollutants 

around the nuclear facilities is regularly supervised, monitored and regulated by the 

Environment Survey Laboratories in which the sophisticated Gamma Spectrometers 

and Tritium Counters detect extremely low levels of radioactivity. Compliance of the 

radioactive exposure limits set by the Atomic Energy Regulatory Board (AERB) are 

the main objectives for ensuring the well-being of public at large and persons who are 

working in the vicinity.292  

 

It is not the process which is mandated after the construction of the power plant but 

years before the construction of the plant and its future consequences based on 

radioactivity of the natural elements like Uranium, Potassium (K-40) and Thorium 

which are present in the environment in addition to Concentration of   Radio-nuclides 

such as Sr-90, Cs-137 which are released in the environment through nuclear test 

which is also called Global weapon fall-out. 

 

Social sustainability and benefit-sharing involve more than just compensation for land 

use. Also simply doling out cash to local communities is not a sustainable solution. 

Compensating local communities for external damage caused to their habitat and 

creating alternate capital resource (in the form of physical and social infrastructure) 

for these communities have to come out of the benefits derived from mining 

operations through a proper benefit-sharing system. Through local area development, 

mining companies must make sure that local communities are left with other forms 

of capital or resources once the mine is depleted.  

 

To that extent, local area development becomes a corporate business obligation 

(CBO) as distinct from corporate social responsibility (CSR) which has an element of 

charity implicit in it. In other words, financial resources spent on environmental and 

social responsibility must be a component of the costs of doing business. In the 

absence of a fair and equitable benefit-sharing arrangement which seems to be the 

case in some developing societies, the gains from mining are disproportionately 

																																																								
292 http://www.barc.gov.in/pubaware/enr.html. 
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appropriated by a small group of people (mine owners). In such a situation it is not 

surprising that “social license to mining” is under severe strain. It is in the interest of 

the mining industry to ensure that benefits are equitably shared with local communities 

and the negative effects of mining on environment are mitigated to the maximum 

possible extent.  

 

A good governance system is also essential in order to meet successfully the economic, 

environmental and social challenges thrown up by mining. Besides, given the role that 

‘greed’ plays in human affairs and the historical pattern of behaviour of the mining 

industry, the importance of good governance for the sector can’t be overemphasized. 

Governance in relation to mining refers to the exercise of political and administrative 

authority for the management of the (mineral) sector’s affairs “Sustainability” is now 

part of the modern lingua franca and increased public scrutiny of mining activities 

even in remote areas, through persistent media coverage, judicial examination, analysis 

and activism of non-government organizations and other public interest groups and 

in some cases violent agitation by indigenous communities, is putting the pressure on 

the mining industry world-wide to adopt transparent sustainability agendas for their 

operations.  

 

There is also a growing belief that a sustainable development approach is not only the 

right thing to do, but it “has the potential to add or destroy value for mining 

companies at a number of different stages via companies’ commodity exposure, 

country exposure, mine development, operations and government procedures”293  

(Jansen et al., 2006). In environmental management in mining, disposal of mine wastes 

(including overburden, waste rock and solid tailings) is a significant issue. According 

to Stewart and Petrie (2000), generation of waste, both its quality and quantity, is “a 

direct function of technology choice” and “improvements in environmental 

performance are realized primarily by changes in technology ― not simply in hardware 

choice, but also operating and management practices.”294    

 

																																																								
293 Jansen, H., M. Tyrrell and A. Heap.Towards Sustainable Mining – Riding with the cowboys, or 
hanging with the Sheriff?, Global Portfolio Strategist, Citigroup Global Markets, (14th March 2006). 
294 Stewart, M. and J.G. Petrie, Planning for Waste Management and Disposal in Minerals 
Processing – A Life Cycle Perspective  in Alyson Warhurst and Ligia Noronha (Eds.) 
Environmental Policy in Mining: Corporate Strategy and Planning for Closure, Lewis Publishers, 
London, UK, pp. 145–174(2000). 
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Proactive environmental management would require mines to adopt technologies and 

mining practices that can tackle, to the extent possible, environmental problems 

(including waste generation) at the source and to adopt a holistic approach that applies 

to the entire mine lifecycle, from exploration, through extraction to closure and 

rehabilitation. Some significant recent changes in technology have been spurred by 

public concerns over adverse environmental effects and strict environmental 

regulations (in many countries) for mitigation of these effects.295  

 

International Perspectives 

 

Mining is not constricted towards domestic laws and territorial framework but also 

includes international agreements, treaties, conventions and so on. Mining done in the 

host country, contracts related to it, global hard and soft laws play a crucial role in the 

same sector. Very much carrying out the regulatory, normative and legal framework 

are within the industry and customary rules need to be coherent with international 

laws and norms, as well as customary rules practiced in the country. Sometimes, there 

is a probability of having gaps in the legislations or the work of the agencies in the 

same sector which may lead to typical issues like human rights violations, livelihood, 

health and environment where protection of those involved in the sector is a major 

challenge. With the widening of the Right to life is impeccable, the way the Courts 

and the Agencies have acted in the interest of those who are affected. All in all 

promoting sustainability, environment protection, economic and social development 

is what one should aim for. 

 

The normative framework of mining is also shaped by international law, including 

international investment treaties, human rights laws and standards, and environmental 

conventions and treaties. Bilateral investment treaties, while important for attracting 

investment into host countries by protecting investors, have resulted, in some cases, 

in situations where investors’ rights may be protected at the expense of the public 

interest and human rights in the host country.  

																																																								
295 Warhurst, A. Mining, Mineral Processing and Extractive Metallurgy: An Overview of the Technologies and their 
impact on the Physical Environment  in Alyson Warhurst and Ligia Noronha (Eds.) Environmental Policy in Mining: 
Corporate Strategy and Planning for Closure, Lewis Publishers, London, UK(2000). 
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Thus, countries such as Ecuador, India and Indonesia have started assessing, revising 

and renegotiating or cancelling investment treaties they are party to. International 

human rights instruments include both hard laws and soft laws. The core instruments 

for the protection of human rights – the International Covenant on Civil and Political 

Rights and the International Covenant on Economic, Social and Cultural Rights, as 

well as the ILO Convention No. 169 on the Rights of Indigenous Peoples, are key 

international law instruments relevant for mining. The main relevant soft law 

instruments are the United Nations Declaration on the Rights of Indigenous Peoples 

and the UN Guiding Principles on Business and Human Rights.  

 

Governments should make their domestic laws and regulations consistent with their 

international human rights commitments; they should also seek to incorporate 

principles and guidance from soft laws into their legal and regulatory framework to 

protect people affected by mining.296  

 

The most widely used definitions of ‘sustainable development’ was formulated by the 

Bruntland Commission in 1987.It is that pattern of development which “meets the 

needs of the present without compromising the ability of the future generations to 

meet their own needs”. According to the Brundtland Commission, the definition of 

“sustainable development” is that pattern of development which ‘meets the needs of 

the present without compromising the ability of the future generations to meet their 

own ‘needs’. It has been contemplated that the intra-generational equity is maintained. 

The specific use of words like ‘needs’ and ‘limits’ have a major effect on environment 

in considering the extent to which the environment can meet the present needs.297  

 

The principle of the precautionary approach to human health, natural resources and 

ecosystems A precautionary approach is central to sustainable development in that it 

commits States, international organizations and the civil society, particularly the 

scientific and business communities, to avoid human activity which may cause 

																																																								
296 Managing mining for sustainable development: A source 
book(April,2018),https://www.undp.org/content/dam/undp/library/Sustainable%20Development/Extractives/U
NDP-MMFSD-LowResolution.pdf 
297 https://www.iisd.org/topic/sustainable-development 
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significant harm to human health, natural resources or ecosystems, including in the 

face of scientific uncertainty.298  

 

Human health, environment protection and sustainable utilization of the limited 

natural resources are inclusive of the accountability factors, the assessment of the 

future consequences is a mandate of the States, the irretrievable harm should be 

avoided to the maximum extent. Thus, the precautionary approach must be adopted 

even if the risk is assumed and scientifically assured. Economic protectionism must 

not affect the implementation of precautionary approach. Interested parties, Non-

State actors and public at large are all vitally significant participants, directly or 

indirectly. 

  

																																																								
298 United Nation Johannesburg Declaration on Sustainable Development: Report of the World Summit on 
Sustainable Development (26 August – 4 September 2002) United Nations, New York, available from 
http://www.un-documents.net/aconf199-20.pdf 
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CONCLUSION 

 

Boards, State and District-level: 

 

1. Task Forces on Illegal Mining) has been created It is the appropriate 

authority and the Ministry which is responsible to maintain a balance and 

supervise co-ordination while the wings/departments are functioning in the 

same direction but differentiated paths , rather than sticking to their 

responsibilities they detract from this obligation and thus, erode from the 

sense of onus ,what is termed as “blame games” in order to dilute the 

concentrated responsibility and duty leading to “institutional Confusion”.299 

Instances of illegal mining in the State of Odisha and Karnataka are practical 

examples, especially the incident at Bellary in Karnataka where the Officials 

turned a blind eye towards the illegal mining operations. 

 

2. The lack of technical and skilled manpower and human resource in both 

State and Central agencies along with lack of capacity for monitoring larger 

mines is one of the compounding factors which needs to be checked and 

regulated. 

 

3. Governance failure-A loose structure of coordination committees (such as 

the State Coordination-cum-Empowered Committees, State Geological 

Programming to bring about coordination between State and Central 

Bureaucracies but those are inadequate to address the problem of ground-

level coordination required on a regular and continuous basis. 

 

4. Duality and Multiplicity- The overlapping between environmental 

governance in mining sector namely the Environment Protection Act covers 

the mandate of Environment Impact Assessment results in a formulation of 

an EMP which is to be implemented by the mining project. The 

implementation is monitored by a regional office of MoEF in the State. The 

																																																								
299 Bhushan, C. and Zeya Hazra,Rich lands poor people – Is ‘sustainable’ mining possible?, Centre for Science and 
Environment, New Delhi, August 2008 
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Forest Conversation Act also faces overlapping provisions which lead to 

unnecessary delay and duplication. 

 

5. The Samantha judgment300 is one of the pronouncements where the Apex 

Court intervened and gave directions for the protection of the environment 

and maintaining the social integrity. The orders passed in Kudremukh case301 

and Lafarge case related to illegal mining in Karnataka were based on the 

recommendations of the Central Empowered Committee (CEC) which was 

a body instituted by the Supreme Court were amongst many orders and 

judicial pronouncements which exhibited judicial activism leading to judge-

driven implementation were widely celebrated and followed in the purview 

of public policy and environment concerns. Thus, the balance of power and 

check and balance doctrine is fully exhibited. 

 

6. Responsibility- It has been mentioned earlier that besides regulation, the 

government also has an important role in creating an enabling environment 

for socially and environmentally responsible development in mining areas. 

An important aspect of this role is to ensure that mining enterprises, as a 

part of their environmental and social responsibility, incur expenditure on 

creating alternate (man-made or constructed) assets in their respective 

mining project areas in order to replace the natural capital (mineral 

resources) damaged by mining operations. In India, the government has not 

taken this responsibility seriously, neither does the current mining law 

(MMDR Act 1957) provides for any legal requirement on the subject. In the 

Draft Mining Bill (MMDR Bill 2011), there are a few provisions concerning 

mining enterprises’ obligation to undertake socio-economic development 

work in mining areas. 

 

  

																																																								
300 Samatha Vs. State of A.P. & Ors, JT (1997) 6  S.C. 449(India). 
301 Kudremukh Iron and Ore Company Ltd., T.N. Godavarman Thirumulpad Vs. Union of India (UOI) and Ors, 
JT(2007) 2 SC270(India). 
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ROLE OF FORENSIC SCIENCE IN CHANGING THE 

WORLD OF INVESTIGATIVE SOLUTION OF CRIME IN 

INDIA: A REVIEW OF VARIOUS FORENSIC SCIENCE 

TECHNIQUES 
- SHWETA AGGARWAL302 AND TAUSEEF AHMAD303 

 

ABSTRACT 

 

The present world is world of advance science and technology due to which there has 

been enormous change in globe. This technology has given an effective and precise 

tool for the purpose of criminal investigation and also immensely contributing in the 

process of administration of justice. Presently, the courts are heavily depending upon 

evidences obtained through the forensic techniques to find the truth because the 

information which has been obtained from these techniques is accurate and can be 

relied upon it and it is very easy to store, search and analyse great amount of genetic 

data. The results of these techniques are being widely used in criminal justice system 

as well as in civil cases also. The main purpose of this article is to discuss how forensic 

science is relevant in criminal investigation and what are the statutory provisions 

regarding forensic science. This article also discusses various techniques of forensic 

science which are used in criminal investigation. 

 

  

																																																								
302 Research Scholar, Jamia Milia Islamia, New Delhi. 
303 Ph.D. Scholar, Jamia Milia Islamia, New Delhi. 
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INTRODUCTION 

 

Crime is an inevitable part of human society. From the knowledge of human 

civilization, the concept of crime has been known to man. Historically the concept of 

crime was not so wide as compared to modern concept. As society evolves the method 

of committing crime evolve. Earlier people did not have so much means but as 

technology develops people use different methods for committing crime. So there is 

need of evolving law to deal with such cases and the concept of forensic science 

emerges. 

 

Judiciary has responsibility to interpret law so that it provides justice. Therefore, it is 

duty of judiciary for providing justice, they use forensic science techniques and 

consider expert opinion so that they provide good justice and know who real culprit 

is. 

 

For this, it is necessary that enforcement agencies have to be used new techniques in 

solving such crimes. If they does not use this, it is difficult to ascertain or to detect the 

perpetrators of such crimes and face difficulties in investigation.   

 

Originally, the criminal justice   system fully depended on the testimony of eyewitness 

to the crime at that time no forensic techniques used by judiciary and investigating 

agency. The dependence on “eyewitness” did not prove to be effective, as they were 

found to turn hostile, due to threat to life or lure of money, due to which there is lack 

of reliability and no justice provided to victim and people loss their faith in justice. 

The crime investigators resorted to “third degree methods” for examination of the 

suspect to reveal the truth, which, due to the cultural change and values accepted 

generally, were considered cruel, as many innocent people also suffered and 

sometimes inadvertently. In the meantime, lot of scientific research and development 

took place, and it was then visualized that the modern scientific techniques could 

provide quick solution to a majority of problem of human being, and therefore, crime 
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investigation of “forensic science” got evolved and these evidences are more 

reliable.304 

 

MEANING OF FORENSIC SCIENCE 

 

Forensic science is science used for the purpose of the law and thus any branch of 

science used in the resolution of legal disputes is forensic science. In the broadest 

sense, forensic science is any science used in the resolution of legal conflicts. The word 

“forensic” is rooted in Latin word ‘forensis’. The dictionary meaning of word the 

“forensic” is “relating to court or law” or “relating to court of law”. But in legal 

terminology it may mean “the science which deals with the principles and practice of 

different branches of science which elucidates doubtful questions in court of justice”. 

It is a science composing of those matters which may be considered as common 

ground to both the scientists and the legal practitioners.305 

 

Forensic Science is basically the application of science to law. Forensic science is used 

to investigate criminal cases involving a victim, such as assault, robbery, kidnapping; 

rape, murder and civil cases such as forgeries, fraud, or negligence. Forensic science 

also determines as to whether laws or policies have been dishonoured in the marketing 

of items relating to food and drink, manufacturing of medicine, agricultural particular 

use, automobile discharge observance, consumption water cleanliness, and monitoring 

international secret nuclear weapons etc. The first aspect of applied Forensic Science 

commence with the recognition or individualization might merely be probable after 

conducting chemical or scientific Test. Kinds of evidence that requires testing to 

ensure correct recognition comprise bloodstains, body fluid, drugs, arson accelerants 

and other chemicals. The recognition of unidentified material or object may be 

attained through comparing their characteristics with those of the known standard 

and established criteria or data base information306.  

 

 

 

																																																								
304Conceptual Analysis of Forensic Science and Its Relevancy in Crime Investigation,  
http://shodhganga.inflibnet.ac.in. 
305 Deepak Rattan and Mohd.  H. Zaidi, Application of Forensic Science in India and world 28 (1ed. 2008). 
306 Conceptual analysis of forensic science and its relevancy in crime investigation, http://shodhganga.inflibnet.ac.in. 
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In the Forensic examination of fiber and hairs, determination of fiber type, form, due 

composition, elucidation of colour, species or anatomical origins utilizes class 

characteristics for such identification307. 

 

ROLE OF FORENSIC SCIENCE 

 

In Investigation - Forensic Science plays an important role in investigation of crime. 

It is used to investigate criminal cases such as robbery, assault, murder, kidnapping, 

rape etc. and  civil cases such as fraud, negligence, forgery etc.  

 

Relevancy in investigation- 

	
1. In criminal cases, there is requirement for application of forensic science because 

in India acquittal rate is more than conviction rate. It is only due to improper 

investigation and the main reason of it is lack of forensic techniques knowledge. 

Our investigating agency has not so much knowledge regarding these techniques 

as compared to criminals due to which there is no evidence against them and they 

easily acquit. 

 

2. Such technological knowledge and awareness of an average man has increased 

tremendously in modern era. Therefore, to combat the modern day criminal it is 

need for development of new scientific techniques. 

 

3. In earlier time, mostly the criminals were local in country so there is no need of 

such forensic techniques but with huge multiplication of modern society, both 

national and international criminal have entered in to arena of crime. 

 

4. Forensic science is better evidence as compared to another because there is less 

chance of fabrication of evidence and these evidences are more reliable. 

 

 

 

																																																								
307 B.R. Sharma, Forensic Science in criminal investigation and trial 2 (5 ed. 2014). 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|235 

 

5. Forensic techniques give answer of three essential question in process of criminal 

investigation which is necessary for detection of criminal and in proper 

investigation- 

 

• When was crime committed? 

• How has been crime committed? 

•  Who committed the crime? 

 

For this, investigating agency use different techniques such as toxicology, DNA 

profiling, personal identification, fingerprint, ballistic and firearm identification, soil 

examination, identification and association of human hair, blood, serum, hair, saliva 

etc. 

 

In Trial 

	
• Forensic science can provide such evidences or proof which link crime with 

criminal so that it is beyond reasonable doubt in most of case.. 

• Expert opinion in identification of hand writing or in any other case 

• More authentic and more reliable 

• No chances of influence of another party on forensic evidence 

• Less chances of fabrication 

• Helps in cross examination of evidence 

 

DIFEERENT TECNIQUES IN FORENSIC SCIENCE AND THEIR 

RELEVANCY IN CRIMINAL JUSTICE SYSTEM 

	
1. FINGERPRINTING    

  

 The identification of criminals through fingerprints was the first important break-

through in the scientific investigation of crime. Following are reasons of importance 

of fingerprints in criminal investigation- 
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• Unique308 

Ridge pattern of each finger has individuality. The patterns of finger vary from one 

individual to another. Not only from one individual to another individual but are they 

different in the same individual on each finger. Duplication of pattern has never been 

observed and nor the same has been expected. There are very few chances that the 

patterns of two persons are same. Pattern of finger vary in twins also. Therefore it is 

more reliable evidence considered in court. 

 

• Permanent309 

The fingerprints of an individual do not change throughout his life. They remain even 

after the death of the individual ever till the epidermal skin is destroyed by fire, 

putrefaction or is eaten by insects or other creatures. 

 

For example, in a murder case the body of the victim was partially burnt and buried. 

The same was discovered many days after the murder. The body was completely 

disfigured and could not be identified. The investigating officer got removed the 

remaining skin pieces from the tips of the fingers through a doctor. He sent them to 

fingerprint bureau along with the one authentic print of the deceased available on his 

will. The bureau confirmed the identity of the deceased. The digital skin pieces were 

recovered and sent to the finger print bureau.  

 

The fingerprints of the deceased tallied with the fingerprints of the convict, available 

in the records, the permanence of fingerprints permits identification of an individual 

even after many years, if his finger print record is available. Many criminals have been 

identified through this medium after years of absconding. 

 

How it is relevant-          

 

A criminal uses his hands in the commission of crime. When he committed any crime 

whether it is murder, theft or any other crime He leaves marks at the scene of 

																																																								
308 Development of Forensic Science and Criminal Prosecution- India, www.ijsrp.org/research-paper-1214/ijsrp-
p3674. 
309 Ibid. 
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occurrence or on the objects which come in contact in the commission of crime. By 

using forensic technique, we get fingerprints of that person which helps in solving 

crime.  

 

Through fingerprints it is easy for investigating agency to solve mystery of case. From 

this, it is easy to know who committed the crime. The identification through 

fingerprints is certain and infallible because no person can deny his or her fingerprints 

and it is not possible to forge the fingerprints.           

 

In Bazari Hajam v. King Emperor310, the question arose whether it will be safe to 

act on the uncorroborated testimony of the fingerprints and declare the guilt of the 

accused.  

 

On this point Bucknill, J., observed thus: ―I think that apart from the fact that I 

should be rather sorry without any corroborative circumstances to convict a person 

of a serious crime solely and entirely upon similarity of thumb marks or finger prints, 

the very fact of the taking of a thumb-impression from an accused person for the 

purpose of possible manufacture of the evidence by which he could be incriminated 

is in itself sufficient to warrant one in setting aside the conviction upon the 

understanding and upon the assumption that such was not really a fair trial.” 

  

The above view was disapproved of by Schwabe, C.J. in Public Prosecutor v.  

Kandasami Thevan311 although the point did not directly arise in the case as there 

were thumb-impressions of the accused in evidence other than that taken by the judge 

in court for comparison with the thumb-impressions in the document alleged to have 

been forged. 

 

Critical analysis 

	
• Fingerprint is only corroborative evidence. No one can punished solely only on this 

basis that his fingerprints occur at that place. There may be chances that fingerprints 

are of innocent person. It is not 100% proof for conviction. 

																																																								
310 Bazari Hajam v. King Emperor AIR 1922 Pat.73:23 Cr. L.J 638. 
311Public Prosecutor v. Kandasami Thevan  AIR 1927 Mad. 696:27 Cr. L. J 1251. 
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• There can be mistake by administrator in process of printing. 

• There can be mistaken by expert in identification. 

• There may be error in taking fingerprints. 

• There may be chances of forged fingerprints. 

• Fingerprints depend on ink and there may be chances of error. 

• Due to data of fingerprint of accused person there is infringement of his right to life 

and right to privacy. 

• Due to some error in fingerprints, there may be chances of torture to innocent person 

 

2. TRACK MARKS 

 

The culprit approaches, stays and then leaves the scene of occurrence. He leaves track 

marks on and around the place in the form of prints and impressions (collectively 

called ―marks‖) of feet, shoes, tires, hoofs and the like. The evidence often connects 

the criminal with the crime conclusively. It should, therefore be properly understood, 

collected, evaluated and presented in the courts. The track marks establish not only 

the presence of the culprit at the scene of crime but also give the number of 

participants312.   

 

The evidence is helpful in tracking down the criminals to their houses or hide-outs, 

especially in India where most of the people live in rural areas. The roads in the 

country side are not metal led. Besides, the criminal, ordinarily, follows untraded 

routes; fields, garden and stream beds. He leaves track marks on routes used before 

and after the commission of the crime. The nature of the vehicle used in the 

commission of crime whether it is a cycle, scooter, car, bus, truck, tractor, rickshaw, 

bullock cart or a buggie can be ascertained. It is sometimes possible to identify the 

individual vehicle also. In some cases animals are involved in crimes sometimes.313 

 

For example, a horse or a camel may be used for transport; a cow, a buffalo or a 

bullock may be stolen or a dog or a tamed wild best , like a snake or a tiger may be 

																																																								
312  B.R. Sharma, Forensic Science in criminal investigation and trial 2 (Universal Law Publishing Company, 5 ed. 
2014). 
313 B.R. Sharma, Forensic Science in criminal investigation and trial 2 (Universal Law Publishing Company, 5 ed. 2014). 
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used to destroy or kill a human-being or a domestic animal. The type of the animal or 

the beast can be found out from the track marks. Foot Wear marks includes the marks 

of shoes, sandals, chappals, socks and the like. The footwear may be factory- made or 

hand made314. 

 

3. DNA PROFILING 

 

One of the latest growing and most reliable modes of investigation in forensic science 

is DNA profiling. DNA is the abbreviation of the term, “Deoxyribose Nucleic Acid”. 

It is an organic substance which is found in every living cell and which gives an 

individual genetic blue print. DNA can be obtained from a wide variety of sources 

like, blood, semen, bone, saliva etc.315 

 

Evidentiary Value of DNA Test in Criminal Investigation 

 

The value of DNA evidence in criminal investigation is anticipated to play a greater 

role in coming years. This scientific breakthrough contributed immensely in 

establishing the involvement of a person in a crime or excluding a person falsely 

suspected. It has been undergone a detailed scientific examination as no other 

scientific method of investigation has proved its worth in terms of its accuracy. Like 

finger print evidence, application of DNA evidence is also a best option for the 

prosecutors for the identification and apprehension of most violent perpetrators and 

criminals. At the same time, DNA aids the search for truth by exonerating the 

innocent. Advances in technology would definitely lead to novel use of DNA evidence 

in criminal investigation and court trials. 

 

It is imperative that the evidence presented before the court is accurate and reliable 

and it helps the court in reaching a final conclusion. In India, cases like Priyadarshini 

Mattoo, Naina Sahani, Rajiv Gandhi assassination, N.D. Tiwari have been solved 

either based on the results of DNA testing alone or along with other corroborative 

evidence. Although DNA test has been accepted in many Courts in India including 

the Supreme Court in several cases, there is no specific legislation which is present in 

																																																								
314 Ibid. 
315 Ibid. 
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India which can provide specific guidelines to the investigating agencies and the court, 

and the procedure to be adopted in the cases involving DNA as its evidence. It is 

therefore, left to the discretion of the judges whether the DNA tests under Section 45 

of the Indian Evidence Act, 1982 to be accepted or not. 

 

The Indian Evidence Act, 1872 and Code of Criminal Procedure, 1973 lack the 

appropriate provisions to deal with the scientific tools as well as the forensic science 

related issues. Due to which, an investigating officer faces lots of challenges in 

collecting evidences involving modern mechanism to prove the accused person guilty. 

Section 53 of Code of Criminal Procedure1973, authorizes a police officer to get the 

assistance of a medical practitioner in good faith for the purpose of the investigation. 

But, it doesn’t enable a complainant to collect blood, semen etc. for bringing the 

criminal charges against the accused.  

 

The amendment of Cr. P. C. by the Cr. P. C. (amendment) Act, 2005 has brought two 

new sections which authorize the investigating officer to collect DNA sample from 

the body of the accused and the victim with the help of medical practitioner in rape 

cases. These sections allow examination of person accused of rape by medical 

practitioner and the medical examination of the rape victim respectively. As said 

earlier, the admissibility of these evidences has remained at the discretion of the judges 

as the opinion of the Supreme Court and various High Courts in various decisions 

remained rather conflicting.  

 

Judges do not deny the scientific accuracy and conclusiveness of DNA testing, but in 

some cases they do not admit these evidences on the ground of legal or constitutional 

prohibition and sometimes the public policy which we shall elaborate under the 

heading of ‘judicial approach’ at the end of this article. 

 

The first paternity dispute in India, which was solved by DNA fingerprinting test, was 

the case of Kunhiramanv v. Manoj316in the Court of the Chief Judicial Magistrate of 

Thalassery. The Chief Judicial Magistrate held that: “according to Section 45 of the 

Indian Evidence Act, the expert opinion is admissible, the DNA evidence is also a 

																																																								
316II (1991) DMC 499. 
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scientific examination and opinion of expert in the matter of Cellular and Molecular 

Biology is admissible just like opinion of chemical analyst or fingerprint expert”.317 

 

This verdict was challenged in the High Court but the High Court upheld the verdict 

of the Thalassery Court stating that the results of DNA test by itself could be deciding 

paternity. There are many such paternity related cases where DNA technology has 

been used. In 2008 the Delhi High Court set the precedent by allowing a child 

maintenance suit which was earlier dismissed by a trial court and held that “the 

parentage of the child can only be determined by a DNA test (names have been kept 

anonymous by the court due to privacy reasons).  

 

The liability to pay maintenance under section 125 CrPC can be avoided by the 

Petitioner with respect to this child only if it is established that he is not the biological 

son of the Petitioner”.  The decision received mixed responses from various parts of 

the society. On one hand it was criticised stating that this would have an adverse effect 

on the child’s psychology and on the other hand, it was appreciated and supported by 

saying that the DNA test should be allowed in the cases involving child maintenance. 

The court needs to examine the DNA evidence appropriately before admitting it as 

evidence in both civil and criminal suits.  

 

The recent landmark judgement of Supreme Court refusing to overturn the High 

court decision ordering veteran Congress leader N.D. Tiwari to undergo the DNA 

test clearly shows the court’s acceptability of such evidences. In view of this decision 

of the Supreme Court, it would be interesting to see how other Indian courts consider 

DNA evidence in future. 

 

Many developed countries have been forced to change their legislation after the 

introduction of the DNA testing in the legal system. The latest position in India is that 

there is no specific law on the subject of DNA evidence though DNA testing has got 

the legal validity in 1989.   There are certain provisions which are present in the Indian 

Evidence Act, 1872 such as section 112 which determine child’s parentage and states 

that a child born in a valid marriage between a mother and a man within 280 days of 

																																																								
317Lily Srivastava, Law and Medicine 131 (Universal Law Publishing Company, 2010). 
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the dissolution of the marriage, and the mother remaining unmarried shows that the 

child belongs to the man, unless proved otherwise but again no specific provision 

which would cover modern scientific techniques.318  

 

DNA analysis is of utmost importance in determining the paternity of a child in the 

cases of civil disputes. Need of this evidence is most significant in the criminal cases, 

civil cases, and in the maintenance proceeding in the criminal courts under Section 

125 of the Cr. P. C.   The Law Commission in its 185th report has also recommended 

the inclusion of DNA testing in the Indian Evidence Act by amending its Section 112 

which is as follows319: 

 

With reference to proof of paternity, in sec. 112, apart from the sole exception of ‘on-

access’, other exceptions by way of blood-group tests, DNA have been proposed but 

subject to very stringent conditions.    Further, the benefit of the presumption as to 

paternity in case of those born during the continuance of a marriage or within two 

hundred eighty days of dissolution, is now extended not only to children of voidable 

marriages which are avoided but to children of void marriages where a declaration of 

nullity is obtained, provided such children are, under their respective personal laws, 

treated as legitimate. 

 

Critical Analysis 

	
• It violates rights of privacy and right against self-incrimination. 

• DNA profiling bill fails to deal with cases of twins because twins have same DNA. 

• There may be chances of misuse of DNA data. Through this data they know their 

family background or his medical history which violates his rights of privacy. 

• There is no proper procedure for taking consent of accused or suspect or victim. 

• It violates article 14 right to equality because it makes discrimination who is guilty 

and who is not. 

• Due to online data , it is difficult for them to start new life. Anyone can check 

their background due to which there is failure of reformation concept. 

•  

																																																								
318Indian Evidence Act, 1872. 
319 Law Commission of India, 185th Report on Review of the Indian Evidence Act, 1872 (March, 2003). 
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• There is no any safeguard to prevent illegal collection and use of that data and no 

safeguard to prevent proposed body from misusing it. 

• No mechanism by using which citizen or under trial prisoner makes appeal for 

second sample or again test. 

• No mechanism under which volunteer can withdraw their data 

• If data is given to third party then there is proper procedure to obtain consent of 

that person whose data is given, if such third party is no authorized agency and 

we have no such procedure. 

• The data should be destroyed after purpose has been served and the time frame 

has been expired. 

• These techniques are misused by people to check paternity. 

 

4. NARCO ANALYSIS TEST 

 

Narco-Analysis is a process whereby a subject is put to sleep or put into semi 

somnolent state by means of chemical injection and was then interrogated while in 

this dream like state, or the process of injecting a ‘truth serum ‘drug into a 

patient/suspect to induce semi consciousness, and then interrogating the patient 

/suspect. This process has been utilized to enhance the memory of a witness320. 

 

Evidentiary Value 

 

Narco Analysis Test does not have any evidentiary value in India as the statement 

made by a person undergoing this Test shall be considered as a forceful statement 

under Article 20 of the Constitution of India. If a statement is made by a person under 

the influence of any threat, drugs, alcohol or anything that takes of a person’s 

consciousness, then no evidentiary value can be given to such a statement and it will 

not have any legal support. 

 

 

																																																								
320Modern Techniques in Forensic Science and Their Utility in Criminal Justice System: An Overview, 
http://shodhganga.inflibnet.ac.in.  
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Even though the Indian Courts have refused to accept Narco analysis as evidence so 

far, such test is being carried out by the Investigators. The investigators conduct such 

test to extract the truth from the accused which may help them to speedy discover 

substantial evidence in solving the cases. 

 

Narco analysis was not very popular in India till recent past though it has been 

introduced in only few years back as a new interrogation technique by various 

investigative agencies in India.  It was first used in the Godhra carnage probe in 2002. 

Narco Analysis test has played a key role in handling criminal cases in India. For 

example in the sensational cases of Mumbai serial train blasts, blasts in Delhi, 

Malegoan and Hyderabad and in various sensational cases of National and 

International ramifications. In most of these cases, the revelations made by using the 

Narco analysis test helped the investigating team to collect incriminating information 

favouring probative truth and consequently recoveries have been made in large 

number of cases. 

 

There is no scientific evidence which substantiates that the Narco Analysis test is a 

fool proof test and has a hundred percent accuracy. There can be instances like the 

person undergoing the test gives false statements. It is often unsuccessful in eliciting 

truth as it is not being used to compare the statement already given to the police before 

use of drugs. It will not yield any desired result in case of evasive and untruthful 

person.  Hence, admissibility of such evidence in the Court would not be possible 

unless in passes some other tests.  

 

It is clear that the information collected under Section 27 of the Indian Evidence Act 

is admissible in Court as the deposition made will be considered as voluntary 

deposition. But such evidence will not be acceptable in the Court if there is a slightest 

doubt about coercion of intimidation, harassment or torture by the Police. Also if the 

deposition has been made under the influence of threat, drugs or through any forceful 

manner, then the Article 20(3) will be violated and the information will be 

inadmissible. The application of narco-analysis test involves the fundamental question 

pertaining to judicial matters and human rights. “There has always been a genuine 

issue like encroachment of an individual's rights, liberties and freedom. Subjecting the 
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accused to undergo the test, as has been done by the investigative agencies in India, is 

considered by many as a blatant violation of Article 20(3), which says, “no person 

accused of any offence shall be compelled to be witness against himself”321. 

 

The Indian judiciary has not shown much reliance on the Narco-analysis test and given 

its varied responses in many cases ranging from outright disapproval to reluctant and 

latent encouragement. The High Courts have been lackadaisical in dealing with this 

issue in many cases as in one hand, it favoured by saying that it is a permissible practice 

in conformity with Part III of the Constitution and on the other hand, declared 

unambiguously that it is against the fundamental human rights of the accused.  

However, in M.C. Shekharan v. State of Karnataka322, the Kerala High Court cleared 

its stand emphatically that it is against the fundamental rights of the accused. 

 

In the case of State of Bombay v.Kathi Kalu Oghad323, the 11 judge-bench observed 

that “It is well established that clause (3) of Article 20 is directed against self-

incrimination by the accused person. Self-incrimination must mean conveying 

information based upon personal knowledge of the person giving the information and 

cannot include merely the mechanical process of producing documents in court which 

may throw a light on any of the points in the controversy, but which do not contain 

any statement of the accused based on his personal knowledge”. 

 

As crimes going hi-tech and criminals becoming professionals, the use of narco 

analysis can be very useful, as the conscious mind does not speak out the truth, 

unconscious may reveal vital information about a case. Few democratic countries 

including India use narco analysis. This has come under increasing criticism from the 

public and the media in our country. Narco analysis is not openly permitted for 

investigative purposes in most developed democratic countries. In India, the narco 

analysis test is done by a team comprising of an anesthesiologist, a psychiatrist, a 

forensic psychologist, an audio-videographer, and supporting nursing staff. The 

forensic psychologist will prepare the report about the revelations, which will be 

accompanied by a compact disc of audio-video recordings. The strength of the 

																																																								
321 Is Narco Analysis is a Reliable Science? – Present legal scenario in India, 
http://www.legalserviceindia.com/article/l176-Narco-Analysis.html. 
3221980 Cri LJ 31. 
323AIR1961SC1808. 
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revelations, if necessary, is further verified by subjecting the person to polygraph and 

brain mapping tests. Narco analysis is steadily being mainstreamed into investigations, 

court hearings, and laboratories in India, but it has serious scientific, legal, and ethical 

questions. 

 

While Narco analysis yielded an immense amount of information, it also triggered off 

many question as several critics shared profound sense of scepticism over the 

administration of serum on the witness to extract truth. Narco analysis is considered 

as a tool or aid in collecting and supporting evidence. However doubts are raised 

whether it amounted to testimonial compulsion in judiciary and violation of human 

right, individual liberty and freedom. The legality of applying this technique during the 

investigation to extract the truth has raised many concerns like encroachment of an 

individual rights, liberties and freedom.   

 

 Lawyers are divided on whether the results of Narco analysis and P300 tests are 

admissible as evidence in courts, as they claim that confessions made by a 

semiconscious person is not admissible in court. A Narco analysis test report has some 

validity but is not totally admissible in court, which considers the circumstances under 

which it was obtained and assessed its admissibility. Results of such tests can be used 

to get admissible evidence, can be collaborated with other evidence or to support 

other evidence. But if the result of this test is not admitted in a court, it cannot be 

used to support any other evidence obtained in the course of routine investigation. 

 

Constitutional Validity 

 

Article 20(3) of the Indian Constitution deals with crime investigation and trail. It 

embodies the principle of protection against compulsion of self-incrimination.  The 

main characteristic features of this principles are:- the accused is presumed to be 

innocent, the burden of proof is on the prosecution to establish guilt and the accused 

cannot be forced to make any statement against his will. 

 

These propositions originated from the presumption that if compulsory examination 

of an accused were to be permitted then force and torture may be used against him to 

trap him into fatal contradictions. The privilege against self-incrimination thus enables 
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to maintain human privacy and observe civilized standards in the enforcement of 

criminal justice. Art. 20(3) which embody this privilege read, "No person accused of 

any offence shall be compelled to be a witness against himself". 

 

With the use of narco analysis test, various questions arises pertaining to judicial 

matters and also to human rights. The legal position of applying this technique as an 

investigative tool raises issues like encroachment of an individual’s right, liberties and 

freedom. The right against forced self-incrimination is widely known as Right to 

Silence as enshrined in the Cr.PC. However, as part of reforming the criminal justice 

system in India, the Malimath Committee324 and Madhava Menon Committee325 

had recommended for the active participation of the accused during the investigation 

of the offences. According to the Reports, silence maintained by an accused, during 

interrogation, in response to questions should be held adversely against the accused 

but the recommendations made by the Committee in this regard have been rejected 

by the Government of India. 

 

There have been several ruling (Telgi case etc.) by Courts from time to time upholding 

the validity of the Narco analysis test in collection of evidence and admissibility of 

evidence. The Karnataka High Court in Selvi v. State of Karnataka326equated the 

compulsion requirement of Article 20(3) with ‘duress’ involving serious physical harm 

or threat, and found that the mild pain from the administration of an injection 

necessary to induce the Narcoanalysis test did not reach the requisite level of hurt to 

constitute compulsion. 

 

Another observation regarding the legal validity of narco analysis is that it is used an 

aid for collecting evidence and helps in investigation and thus does not amount to 

testimonial compulsion. Thus it does not violate the constitutional provision regarding 

protection against self-incrimination. In a 2006 judgment in the case of Dinesh 

Dalmia v.State327, the Madras High Court held that subjecting an accused to narco 

analysis is not tantamount to testimony by compulsion. The court said about the 

																																																								
324 Government of India, Report: The Malimath Committee on Criminal Justice Reforms (Ministry of Home Affairs, 
2003). 
325 Government of India, Report: The Madhava Menon Committee on National Policy on Criminal Justice (Ministry 
of Home Affairs, 2007). 
3262004(7)KarLJ501. 
3272006 Cri LJ 2401. 
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accused: “he may be taken to the laboratory for such tests against his will, but the 

revelation during such tests is quite voluntary.” 

 

The Delhi High Court upheld the constitutional validity of Narco Analysis test in the 

case of Shailendra Sharma v. State &Anr328.saying that “it is lawful aid to 

investigation”. The Court however clarified that the police or the prosecution could 

not use self-incriminatory statements, if any by an accused during the test, against him 

or her. The petitioner-accused submitted that the test was third degree psychological 

test and violated Article 20(3) of the Constitution. Rejecting the plea, the Court stated 

that the test was also inconformity with Section 53 (examination of accused by medical 

practitioner at the request of the police officer) of the Cr.PC. 

 

Another land mark case regarding narco analysis test was decided by the Hon’ble 

Bombay High Court in the matter of Ramchandra Ram Reddy v. The State of 

Maharashtra329. The case was not restricted to Narcoanalysis alone and it covered two 

other tests such as P-300 and Lie Detector Test. The contention raised by the 

petitioners in this case were that Narcoanalysis involved invasion of the body and 

amounted to compulsion and thus violated Art.20(3). The Judge added the dimension 

from the point of Article .51A and said: 

 

We have to look at this aspect of holding test in a very broad prospective. The 

protection or the cover granted by the fundamental right appearing in Clause (3) of 

the Constitution is complete and invariable. The question is what is sought to be 

provided by guaranteeing such right and it is undisputed that what is sought to be 

protected is the protection of human rights and dignities. It is also to be considered 

in the light of other equally important provisions of the Constitution. Article 51(A) 

which has been added to the Constitution by subsequent amendment provides via 

Clause (1) which says that it shall be the duty and the duty cannot be properly done 

by the State, if unnecessarily large protection is spelt out from other provisions like 

Article 20 (3).  

 

 

																																																								
328WP (Crl.) 532 of 2008. 
3292004BomCR(Cri)657. 
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Prevention of crime is a sole prerogative of the State and the punishment of the crime 

if proved is also the duty of the State. Feters on these duties can be put only in extreme 

cases where the protection of fundamental rights weighs more than the fundamental 

duty casts on the State. However, we need not further dilate on this aspect for the 

reason that in our opinion administration of these tests against the will of the person 

to whom it is sought to be administered does not violate the guarantee of Article 20(3) 

as in the first two cases it is not a statement and that it is not incriminatory in any 

manner. It is the last case where it is a statement and unless it is shown to be 

incriminating to a person making it, it does not give rise to the protection under Article 

20(3) 

 

The majority of High Courts failed to even address the issue of the right to privacy 

and those that did only made blanket assertions that the right is not absolute or that 

Narco analysis and other tests did not infringe on the right. Similarly the High Courts 

did not address the issue of whether Narco analysis amounted to torture or cruel, 

inhuman or degrading treatment, despite the fact that at least some of the petitioners 

raised this issue. 

 

However, the Supreme Court noted its dissent very sharply on the stance of the lower 

Courts through its orders on various cases like M.P.Sharma v. Satish 

Chandra330,Nandini Satpati v. P.L. Dani331, State of Bombay v. Kathi Kalu 

Oghad332and Selvi & others v. State of Karnataka333.  Overall, the Supreme Court 

rightly rejected the High Courts’ reliance on the supposed utility, reliability and validity 

of narco analysis and other tests as method of criminal investigation. The Supreme 

Court carried out a detailed analysis of the various constitutional rights at stake, 

namely rights against self-incrimination and substantive due process rights, a step that 

the High Courts were reluctant to take. 

 

 

 

																																																								
330AIR 1954 SC 300. 
331AIR 1978 SC 1025. 
332AIR1961SC1808. 
333AIR2010SC1974. 
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In M.P. Sharma’s case334, the Supreme Court gave a wide interpretation to the rule. 

The Court observed that “to witness” means “nothing more than to furnish evidence 

and this could be done through lips, or by production of thing or document or by 

making intelligible gestures as in the case of dump witnesses in the Court or out of 

the Court”. 

 

The Apex Court in Nandini Satpati’s case335 held that “the accused or witness has 

the rights to silence during the course of investigation”. It stated that “no one can 

forcibly extract statements from the accused, who has the right to keep silent during 

the course of interrogation investigation). By the administration of these tests, forcible 

intrusion into one‘s mind is being restored to, thereby nullifying the validity and 

legitimacy of the Right to Silence”. 

 

The narco-analysis test violates Article 20(3), as the modus operandi of this test totally 

relying upon administration of drugs, which suppress reasoning power without 

affecting memory and speech. If the conclusion from the accused is derived from any 

physical or moral compulsion, including hypnotic state or the trance-state of mind, it 

should be rejected by the court. 

 

In State of Bombay v. Kathi Kalu Oghad336the Apex Court decreed that the right 

against self-incrimination was omnipresent i.e. it was not only restricted to 

examination in Court, but applied to the process of investigation as well. It further 

held that information provided by the accused not based upon his personal knowledge 

cannot be held to be self-incriminatory. It stated that “it is well established that clause 

(3) of Article 20 is directed against self-incrimination by the accused person. Self-

incrimination must mean conveying information based upon personal knowledge of 

the person giving the information and cannot include merely the mechanical process 

of producing documents in court which may throw a light on any of the points in the 

controversy, but which do not contain any statement of the accused based on his 

personal knowledge”. 

																																																								
334M.P.Sharma v. Satish Chandra AIR 1954 SC 300. 
335Nandini Satpati v. P.L. Dani AIR 1978 SC 1025. 
336AIR1961SC1808. 
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In Selv’s case337 Supreme Court took a remarkable step by holding that compulsory 

brain-mapping and polygraph tests and narcoanalysis were in violation of Articles 

20(3) and 21 of the Constitution. The key sentence is in Paragraph 220 of the judgment 

as follows: 

 

“In constitutional adjudication, our concerns are not confined to the facts at hand but extend 

to the implications of our decision for the whole population as well as future generations.” 

 

The Supreme Court read Article 20(3) in a wider manner. The Court stated that the 

protective scope of Article 20(3) extends to the investigative stage in criminal cases 

and when read with Section 161(2) of the Code of Criminal procedure, 1973 it protects 

accused persons, suspects as well as witnesses who are examined during the 

investigation. The Court further stated that “the test result cannot be admitted as 

evidence if they have been obtained through the use of compulsion.  

 

Article 20(3) protects an individual’s choice between speaking and remaining silent, 

irrespective of whether the subsequent testimony proves to be inculpatory or 

exculpatory. Article 20(3) aims to prevent the forcible ‘conveyance of personal 

knowledge that is relevant to the facts in issue. The result obtained from each of the 

impugned tests bears a ‘testimonial’ character and they cannot be categorised as 

material evidence”. 

 

The Supreme Court relied extensively on American Jurisprudence and the American 

notion of substantive due process to declare that the process was unconstitutional and 

was hit by Article 20(3) and Article 21 of the Constitution. The Court held the right 

against self-incrimination ought to be examined in respect of its relationship with the 

multiple dimensions of ‘personal liberty’ under Article 21, which is inclusive of 

guarantees such as the ‘right to fair trial’ and ‘substantive due process’. 

 

The court rejected the argument of “compelling public interest”, especially against 

terror suspects. It held Articles 20 and 21 to be non-derogable and under the 

																																																								
337Selvi & others v. State of Karnataka AIR2010SC1974. 
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Constitution they could not be suspended even during a state of emergency. Thus, it 

held that the impugned tests could not be conducted on terror suspects against their 

consent. The Court further observed that “if we were to permit the forcible 

administration of these techniques, it could be the first step on a very slippery-slope 

as far as the standards of police behaviour are concerned. In some of the impugned 

judgments, it has been suggested that the promotion of these techniques could reduce 

the regrettably high incidence of `third degree methods' that are being used by 

policemen all over the country. This is a circular line of reasoning since one form of 

improper behaviour is sought to be replaced by another.  

 

What this will result in is that investigators will increasingly seek reliance on the 

impugned techniques rather than engaging in a thorough investigation. The 

widespread use of `third-degree' interrogation methods so as to speak is a separate 

problem and needs to be tackled through long-term solutions such as more emphasis 

on the protection of human rights during police training, providing adequate resources 

for investigators and stronger accountability measures when such abuses do take 

place”. 

 

Terming it as a circular logic, the court refused to uphold the constitutionality of the 

tests on this ground. In holding that the tests amounted to “cruel, inhuman or 

degrading treatment”, thus contravening Article 21, the court stated that the threshold 

for proving the same was lesser than that of proving “torture”. 

 

The court made it clear that even when a person gives consent to undergo any of these 

tests, the results by themselves cannot be admitted as evidence because the person 

does not exercise conscious control over the responses during the administration of 

the test. However, any information or material that is subsequently discovered with 

the help of voluntarily administered test results can be admitted in accordance with 

Section 27 of the Evidence Act, it held. For this purpose, the court made it mandatory 

to follow strictly the guidelines laid down by the National Human Rights Commission 

(NHRC) in 2000 for administering the polygraph test and wanted similar safeguards 

to be adopted for conducting the narcoanalysis test too. 
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The NHRC's guidelines are as follows: 

 

(i) No lie detector tests should be administered except on the basis of consent 

of the accused. An option should be given to the accused whether he wishes 

to avail himself of such test. 

 

(ii)  If the accused volunteers for a lie detector test, he should be given access 

to a lawyer, and the physical, emotional and legal implication of such a test 

should be explained to him by the police and his lawyer. 

 

(iii)  The consent should be recorded before a judicial magistrate. 

 

(iv) During the hearing before the magistrate, the person alleged to have agreed 

should be duly represented by a lawyer. 

 

(v) At the hearing, the person in question should also be told in clear terms 

that the statement that is made shall not be a “confessional” statement to 

the magistrate but will have the status of a statement made to the police. 

 

(vi) The magistrate shall consider all factors relating to the detention, including 

the length of detention and the nature of interrogation. 

 

(vii) The actual recording of the lie detector test shall be done by an 

independent agency (such as a hospital) and conducted in the presence of a 

lawyer. 

 

(viii) A full medical and factual narration of the manner of the information 

received must be taken on record. 

 

Chief Justice Balakrishnan, who authored the judgment, cited Justice Aharon Barak 

of the Supreme Court of Israel, in defence of the Bench's ruling against coercive 

methods to obtain information from suspects. He cited Justice Barak as having said: 

“... This is the destiny of democracy, as not all means are acceptable to it, and not all 
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practices employed by its enemies are open before it. Although a democracy must 

often fight with one hand tied behind its back, it nonetheless has the upper hand. 

Preserving the ‘Rule of Law' and recognition of an individual's liberty constitutes an 

important component in its understanding of security.”338 

 

Critical analysis 

	
• It is not hundred percent accurate.  

• It violates article 20(3) Right against self-incrimination because it includes personal 

knowledge of accused and compelling the person to give statement that is likely 

to prove his guilty and its violate his dignity. 

• It is not work on hardened criminals 

• It is short cut method for police to investigate the case. 

• It violates rights of silence of accused. 

• It not only violates the rights of the accused, but also rights of victim and witnesses 

• There is no proper procedure for taking consent of that person. 

• It is not reliable and there may be chances of loopholes. 

 

The Narco analysis test became popular in India when the Bombay High Court 

allowed to conduct the Narco analysis test in the case of CBI v. Abdul Karim Ladsab 

Telgi339 in 2002. While allowing the test, the Court observed that subjecting an accused 

to certain tests like narcoanalysis does not violate the fundamental right against self-

incrimination as 'certain physical tests involving minimal bodily harm' like narco 

analysis and brain mapping did not violate article 20(3). Though the test yielded 

immense amount of information, doubts were raised about it value as evidence. 

 

In Santokben Sharmanbhai Jadeja v. State of Gujarat340, the Court while upholding 

the order for conducting a Narco Analysis on the accused Santokben Sharmanbhai 

Jadeja, observed that 'when after exhausting all the possible alternatives to find out 

the truth and nab the criminal/accused and when it is found by the prosecuting agency 

that there is no further headway in the investigation and they are absolutely in dark, 

																																																								
338Public Committee Against Torture in Israel v. Israel, 53(4) P.D. 817, at p. 845. 
3392005 Cri LJ 2868. 
3402008 Cri LJ 68. 
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there is a necessity of such a test. On the basis of revelations and/or the statement 

recorded while conducting/performing the Narco Analysis Test, prosecuting agency 

may have some clues which would further help and/or assist the Investigating Agency 

to further investigate the crime and at this stage, there will not be any bar of Article 

20(3) of the Constitution of India and merely conducting/performing of a Narco 

Analysis Test on the accused, the protection guaranteed under Article 20(3) of the 

Constitution of India is not violated.  

 

As stated above, only and only at the stage when the prosecuting agency is likely to 

use such statement as evidence and if it is inculpating and incriminating the person 

making it, it will attract the bar of Article 20(3).' 

Considering the view taken by the Courts in the above cases, it can be seen that the 

Court has made an attempt to strike a balance where although the Court does not 

have the power to direct the giving samples, it may draw an adverse inference if it is 

not given. 

 

5.  POLYGRAPH OR LIE DETECTOR TEST 

 

The term ‘Polygraph literally means ‘many writings’ therefore the name refers to a 

process in which selected psychological activities are recorded. The very fundamental 

principle underlying.  Polygraph is that when a person lie he becomes nervous, which 

in turn causes mental excitation. To conceal the excitement which the person 

attempts, adrenal glands are stimulated to secrete Adrenalin, which on entering the 

blood stream, sets up the blood pressure and rate of pulse and respiration. All these 

psychological changes when recorded are collectively called Polygram, which is 

analysed and evaluate to find out whether during the lie detection test, the subject 

experienced emotional stress with any of the questions asked.341 

 

6. BRAIN MAPPING OR P300 TEST 

 

This technique is also known as ‘Brain wave finger printing’. In this technique, the 

suspect is first interviewed and interrogated to find out whether he is concealing any 

																																																								
341 B.R. Sharma, Forensic Science in Criminal Investigation and Trial 2 (5 ed. 2014). 
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important information. Then sensors are attached to the head and the person is made 

to sit in front of a computer monitor. He is then shown and made to hear certain 

images and voice. The sensor attached to head monitors and records electrical activity 

and P300 waves in the brain, which is produced only if the subject has  link with 

stimulus. The subject is not asked any question.  

 

To put it simply, it simply means that brain finger printing matches the information 

stored in the brain with that of the related crime and crime scene. In case of an 

innocent person no such P300 waves would get registered during the test.342 

 

7. BRAIN FINGERPRINTING  

 

Brain Fingerprinting is yet another latest innovative computer technology to recognize 

the criminal accurately and scientifically by measuring brain-wave responses to crime-

relevant words or pictures presented on a computer screen. Brain fingerprinting is 

based on the finding that the brain generates a unique brain wave pattern when a 

person encounters a well-known use of functional magnetic resonance imaging in lie 

detection derives from the studies suggesting that persons asked to lie show different 

patterns of brain activity than they do when being truthful343.  

 

STATUTORY PROVISIONS IN INDIA 

 

Criminal Procedure Code, 1973344 

 

Section 53 and Section 53A of Cr.PC, 1973 provides for DNA test impliedly and they 

are extensively used in determining complex criminal problems and it helps in criminal 

investigation. Section 53 provides for the "examination" of accused by medical 

practitioner at the request of police officer if there are reasonable grounds to believe 

that an examination of his person will afford evidence as to commission of offence. 

Section 53 A specifically deals with examination of person accused of rape by Medical 

Practitioner.  

																																																								
342 Ibid. 
343 Ibid. 
344 Criminal Procedure Code, 1973, No. 2 Acts of Parliament, 1974. 
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Sec. 54 of the Criminal Procedure Code, 1973 further provides for the examination of 

the arrested person by the registered medical practitioner at the request of the arrested 

person. The law commission of India in its 37th report stated that to facilitate effective 

investigation, provision has been made authorizing an examination of arrested person 

by a medical practitioner, if from the nature of the alleged offence or the 

circumstances under which it is alleged to have been committed, there are reasonable 

grounds for believing that an examination of the person will afford evidence. 

 

Section 164A deals with medical examination of rape victim by registered medical 

practitioner employed in a hospital run by the government or a local authority and in 

the absence of such practitioner by any other registered medical practitioner. The 

provisions of the Section 291 are confined to expert evidence given by a medical 

practitioner as a witness. 

 

Section 293 which deals with report of certain Government scientific experts provides 

that his report may be used in evidence 

 

Under Indian Evidence Act, 1872345 

 

Section 3 of Indian Evidence Act explains evidence. It includes oral as well as 

documentary evidence. After the Information Technology Act, 2000 it also includes 

electronic evidence.  

 

Section 45 of the Indian Evidence Act provides for opinions of experts.  Opinions of 

experts are relevant and admissible. Where the court has to form an opinion upon 

science or as to identity of hand writing or finger impression, the opinion of expert 

upon that point is relevant facts. 

 

Section 29 of the Act provides that if any evidence is obtained under compulsion then 

it is not admissible as per law. Narco analysis test when ordered to be conducted on 

																																																								
345 Indian Evidence Act, 1872, No. 1 Acts of Parliament 1872. 
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an accused is, compulsion and as much information received on conducting such test 

should also be held to be inadmissible. 

 

Under Constitution of India 

 

Article 20(3) deals with Right against Self Incrimination. As per this Article, no person 

accused of any offence shall be compelled to be a witness against himself.346 In Kathi 

Kalu Oghad347, the Supreme Court had held that what distinguished a compelled 

fingerprint scan from compelled self-incriminatory testimony was the issue of volition. 

One's fingerprint pattern was independent of one’s volition while testimony (spoken 

or written) was not. In linking violation with changeability the court seems to adopt 

the crime control model as the basis of the Article 20 (3). 

 

As per Article 21, every person has right to privacy and lives with dignity.348 In cases 

of paternity issues, the Supreme Court in its latest judgement in Rohit Shekhar v N.D. 

Tiwari349 held that in ordering a DNA test for determination of paternity does not 

infringe the right to privacy of an individual. Moreover, this right has not been 

recognized as an absolute right and is subject to interest of society which shall prevail. 

The betterment of the society is the first preference and it becomes the fundamental 

duty of a citizen to help in bringing out the truth in investigations, even if the same 

requires a scientific test in the nature of DNA analysis. 

 

In this regard, it is noteworthy that the Orissa High Court in Thogorani Alice K. 

Damayanti v State of Orissa & Others350 specifically stated that, “The only restriction 

according to us for issuing a direction to collect the before passing such a direction 

the court should balance the public interest vis-à-vis the rights under Article 20 (3) 

and 21 of the Constitution in obtaining evidence tending to confirm or disapprove 

that the accused committed the offence- - - - in balancing this interest considerations 

of the following matters would be relevant : 

 

																																																								
346 INDIA CONST. art. 20, cl. 3. 
347 The State of Bombay v. Kathi kalu Oghad AIR 1961 SC 1808. 
348 INDIA CONST. art. 21. 
349 (2012) 12 SCC 554 
350 2004  Cr.L.J. 4003. 
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(i)  the extent to which the accused may have participated in the commission of 

the crime; 

 

(ii)  the gravity of the offence and the circumstances in which it is 

committed; 

(iii)  age, physical and mental health of the accused to the extent they are 

known; 

(iv)  whether there is less or intrusive practical way of collecting of 

evidence tending to confirm or disapprove the involvement of the 

accused in the crime. 

(v)  the reasons, if any, for the accused for refusing consent. 

 

Smt. Selvi and Others v State of Karnataka351 in this case the Supreme Court was 

called upon to determine the constitutionality of the compulsory administration of the 

narco analysis test. The Supreme Court has to resolve the issue, which involved 

preserving the balance between the concerns of investigation and the preservation of 

human liberties. In this case of Supreme Court declared that the compulsory 

administration of narco analysis and other impugned test as unconstitutional and 

violative of Article 20(3) and Article 21 of the Constitution.  

 

The three judge bench consisting of the then Chief Justice K.J. Balakrishnan, Justice 

R.V. Ravindranan and J.M. Panchal, held that no individual should be forcibly 

subjected to narco analysis whether in context of criminal cases or otherwise as it 

would amount to an unwarranted intrusion into personal liberty. In a very significant 

case involving the issue of recognition of human dignity and right to life and personal 

liberty it was stated that every act which offends or impair human dignity would 

constitute an inroad into the right to life and it would be prohibited by Article 21 

unless it is in accordance with the procedure established by law”. 

 

  

																																																								
351 (2010 )7 SCC 263. 
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ANALYSIS 

 

REGARDING INFRINGEMENT: - Forensic science techniques like DNA, 

narco analysis etc. infringe right of privacy and right against self-incrimination. As our 

criminal justice system follows due process model, according to which we presume 

accused is innocent, not guilty. But in these techniques we forced the accused to give 

evidence which means we assume he is guilty. Through this is not only infringes 

accused rights but also due process model. 

 

REGARDING RELEVANCY- Forensic science plays an important role criminal 

investigation. Through this it is easy for investigating agency to solve the case. 

Forensic evidence is more reliable because there are very few chances of forged 

evidences and it is not easy to fabricate evidences. In earlier time it is very difficult to 

convict the person due to lack of evidences but now due to forensic techniques it is 

easy to ascertain evidences and know the real culprit. But forensic evidence is not sole 

evidence. Accused is not convicted only on basis of forensic evidence. Reason is that 

these techniques do not give 100% accuracy. There are chances of mistake or error 

and our criminal justice system is based on principle that no innocent person should 

be convicted. So, conviction should not be sustained only on basis of forensic 

evidence. 
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SEXUAL ASSAULT 
- KRITIKA OBEROI352 

 

ABSTRACT 

 

In this paper I am going to explain many things about “Sexual Assault”. As we know 

that India is a country which is famous for many things like cultural heritage, tradition, 

civilization, religion and geographical features from ancient times. In India crime is 

increasing day by day. It is becoming a burning problem in our society. Mostly the 

crimes are planned against girls and women. Female is a character which plays very 

important and different roles in our society but still they have to face such types of 

crimes. In my paper I am going to highlight the meaning, types and effects of sexual 

assault. Females are considered as a weaker section of society. They have no value as 

men because our society is male dominant society. Sexual assault can take many 

different forms such as child sexual abuse and sexual harassment. The thinking of our 

society is they worship the goddess but on the other hand male are treating females as 

a playing doll. Men play with the modesty of women. While doing rape they do not 

think about the age of the females. In my paper I am also highlighting about the 

consent. In present time people are scared to give birth to girl child because of 

increasing crimes. I am also taking the help of leading cases in my paper.          

KEYWORDS: Assault, Sexual, Female, Violation, Women and death etc. 

  

																																																								
352 Student, B.A. LL.B, Royal College of Law (Affiliated to Choudhary Charan Singh University). 
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OVERVIEW 

 

Females are not weak they are stronger than males. Males plans to do the sexual assault 

on other females, they did not even think that they also have sisters and mother at 

their homes. I am highlighting certain things. These are as follows:- 

 

• Sexual assault 

• Consent 

• Types of sexual assault 

• Effect of sexual assault 

• Steps to solve the problem of sexual assault 

• Factors responsible for sexual assault 

• Gender inequality 

• Safety laws 

 

Please don’t teach your daughter about dressing sense and act properly in society. 

Kindly teach your son to be in control and change his mentality while watching a 

female.  

INTRODUCTION 

 

Sexual assault is form of crime which is prepared against females. Females have half 

power of country to make country more powerful. The main reason for the crimes 

against women is gender discrimination. Female plays a very important role in the 

growth of a family. She is playing different roles at same time she is a mother, 

daughter, wife and daughter-in-law etc. a woman gives birth to a baby that means she 

gave birth to our future.  

 

We have passed four periods that is Vedic period, post Vedic period, medieval period 

and British period. In the present time we are living in independent and contemporary 

India. Vedic and British period was the best period for women. At that time women 

gets proper respect as men. We the people of India use to say that this country is 

known as “Bharat-Mata” but we never realized the value of this word.  “Bharat-
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Mata” means a mother of every citizen of India and it is our duty to save and care the 

country.  

 

We go to temple to worship goddess and in society we don’t know how to respect a 

woman. This a very famous saying said by “Pandit Jawahar Lal Nehru” is “to 

awaken people, it is the women who must be awakened. Once she is on the move, the 

family moves the society moves and the nation moves”. When the “Dr. Manmohan 

Singh” was the Prime Minister of India, on the eve of independence days he said few 

words that is “we must end the crime of female foeticide and eliminate gender 

disparity. We have dream of an India in which every woman can feel safe, secure and 

empowered.  

 

We assured our mother, sisters and daughters a life dignity and personal security and 

every young woman should be educated and skilled to make them capable of guiding 

a new generation. It is a responsibility of every male citizen to respect women. In the 

present time males are becoming devils they do know who is daughter, mother and 

wife they only think about their lust. From taking birth to get married women face 

many types of difficulties and discriminations. After getting married they face 

difficulties related to dowry and after sometimes the demand of a baby boy. Due to 

these problems some of them suicides, murdered or got changed by in-laws.        

 

Meaning of Consent 

 

Consent is defined as it takes between two or more people to agree for something. If 

a person allows to happen something between two person. It means an unequivocal 

voluntary agreement when the woman by words, gestures or any form of verbal or 

non-verbal communication, communicates willingness to participate in specific sexual 

act.  

 

Meaning of Sexual Assault 

 

Sexual assault means an act in which a person intentionally sexually touches another 

person without the consent of that person. It also means to physically forces a person 

to engage in a sexual act against means a person who makes gestures or any 
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preparation intending or knowing it to be likely that such gestures or preparation will 

cause any person present to apprehend that he who makes that gestures or preparation 

is about to use criminal force to that person is said to commit an assault.  

 

Sexual assault is a form of sexual violence, which later takes form of sexual violence, 

rape, child sexual abuse and torture etc. Sexual assault simply means unwanted sexual 

contract. It only takes place when there is no consent of a person. This term is used 

to describe a broad range of sexual crimes committed against a person. Sexual assault 

also includes threats. It means to force a person with threats or to scares a person with 

weapons to do wrongful things. It is also a sexual violence. Mostly women are the 

victims of sexual assault. Men and transgender are also but mostly it is committed 

against the women.   

 

TYPES OF SEXUAL ASSAULT 

 

There are many types of sexual assault. Some of them are as follows: 

 

• Child sexual assault:- 

Child sexual abuse is a form of sexual assault on child in which an adult or older 

person abuses for sexual stimulation. There are also types of child sexual abuse 

these are asking or pressuring a child to engage in sexual activities, displaying 

pornography to child, sexual contact against a child. These effects on a child in 

the form of depression, stress, anxiety, physical injury which increases the risk 

for future etc. 

 

• Domestic violence:- 

Domestic violence means a violence done against the women in her domestic 

life after her marriage at her matrimonial home and parental home. It is 

correlated with sexual assault. A woman shall not be abused emotionally, 

physically, psychological and financially but it can also be done sexually. 

 

• Groping:-  

Groping means to touch a person in a sexual way without the consent of a 

person. It may occur under or over the clothing. 
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• Outraging modesty of a woman:- 

Section 354 of I.P.C deals with the assault or criminal force to woman with intent 

to outrage her modesty. It is also a criminal offence and it is punishable with 

imprisonment for description for a term which may extend to 2 years or with 

fine or with both. It means to use a criminal force to any woman which intends 

to outrage the modesty of a woman. 

 

• Rape:- 

Section 375 of I.P.C deals with the offence of rape.  Rape means sexual 

intercourse with a person without the consent. A man is said to commit rape if 

he is doing wrongful activities which is without her consent, when her consent 

is obtained by the use of criminal force, when her consent is obtained by false 

promise to marry, when her consent is obtained because she is unsound mind 

or intoxication. Section 376 I.P.C deals with the punishment of rape. A person 

who commits rape shall be punished with rigorous imprisonment for description 

of time which shall not be less than 7 years and it may extent to imprisonment 

for life and shall also be liable to fine. 

 

• Sexual harassment:- 

Sexual harassment means bullying, intimidation of a sexual nature. It can take 

the serious form of abuse. Some forms of sexual harassment overlaps with sexual 

assault. Section 354A I.P.C deals with sexual harassment and punishment of 

sexual harassment. A person who commits the offence of sexual harassment 

shall be punished with the imprisonment which may extent to three years or with 

fine or with both. Sexual harassment means the physical contact and advances 

or demand or request for sexual favors, showing pornography 

 

• Mass sexual assault:- 

Mass sexual assault means the sexual assault committed in public places and in 

the areas which are fully crowded. Large number of men involves in this in large 

groups. They roam near the woman to assault her. They use to do groping 

manual penetration and frottage. In some cases they also use to do rapes. 
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FACTORS RESPONSIBLE FOR SEXUAL ASSAULT:- 

 

These are the following factors which are responsible for sexual assault:- 

 

• Illiteracy:- 

Illiteracy is the first factor of sexual assault. Illiteracy means lack of education. 

When a person is less educated then he doesn’t know the meaning of anything. 

They don’t have the value of women and girls. Their thinking is girl is a play doll, 

they only used for sexual activities and domestic works. 

 

• Gender discrimination:- 

Gender discrimination is a second factor of sexual assault. It means that people 

use to do discrimination between girls and boys. Females are treated as the 

weaker section of society that is why they face these things.   

 

• Addiction:- 

Addiction is a third factor of sexual assault. Addiction of drugs and alcohol is 

dangerous to health. If a person is a habitual drinker than he use to do these 

sexual activities. They don’t know anything because of consumption of alcohol. 

Easy availability of addicting substances (especially alcohol, bhang and ganja) is 

also responsible. 

 

• Aggression:- 

Aggression is the fourth factor of sexual assault when a person is filled with the 

aggression then he commits various sexual activities. If the person is the enemy 

of the father of the girl or husband of a woman the form that he use to rape the 

girl or woman because of aggression.   

 

• Pornography:- 

Pornography is a fifth factor of sexual assault. Men use to see porn movies than 

the lust is developed in their minds and they need to sex. Because of lust they 

do not see the age of women only they see women. Porn movies are easily 

available on internet then people watch it.  
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EFFECTS OF SEXUAL ASSAULT:- 

 

Sexual violence is a serious problem that can give harmful effects to the victims and 

their families. These are the following effects of sexual assault. 

 

• Post-trauma stress disorder:- 

After being sexually assaulted it is a very traumic condition. The person feels low, 

stressed and anxiety etc. It is very difficult for victim to survive.  

 

• Depression:- 

Depression is a very common effect which is faced by the victims of sexual assault. 

It is emotional effect on the victim of sexual assault mostly it is in child victims. 

They get feared from the trauma. It is a very common effect. It is a mood disorder 

that occur when the person become sad and hopeless. It effects on the behavior 

of a person.  

 

• Physical injury:- 

Sexual assault, rape results in the physical trauma. The physical injury should not 

always seen on body in some cases it is internal injury also. It results a person into 

headaches, chronic pain, sleeplessness, poor physical health etc.  

 

• Infections:- 

Sexual intercourse results into infection that is sexually transmitted infection. It is 

a bacterial or viral infection passed from one person to another through veginal, 

anal or oral contact.  

 

• Financial effects:- 

A sexual assault victim cannot able to job because she is a victim. No one allows 

her for job. If in case she continues job then she cannot able to work due to 

depression and stress. She is not a mentally fit woman. 

 

 

 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|268 

 

GENDER INEQUALITY 

 

In India there are so much gender discrimination issues. According to section 8 of 

Indian Penal Code it defines gender that means the pronoun “he” and its derivatives 

are used of any person whether male or female. It is a global problem in present day. 

However, women are reaching in every profession but still they have to face gender 

inequality and discrimination. 

 

The reason for discrimination between men and women is thinking of our society 

because our society is a male dominating society from pre-historic times. The 

discrimination also leads in social, economic and cultural inequalities. Women have to 

face certain challenges. Our society is also taking steps for human development. The 

government organizations are arranging the proper debates, presentation and 

conferences on gender inequality.  

 

Various conventions are passed by the United Nations like convention on political 

rights of women, 1953; the Nationality of Married women, 1957; declaration on 

elimination of discrimination of discrimination against women, 1967; convention on 

elimination of all forms of discrimination against women, 1979; etc. If we see in our 

Indian Constitution, Article 14 explains about the equality before law. It provides for 

equality before law and equal protection of laws irrespective of sex, race, religion etc. 

According to Article 51(c) it provides that it is the fundamental duty of every citizen 

to respect the women. 

 

STEPS TAKEN TO SOLVE THE ISSUES OF SEXUAL ASSAULT:- 

 

These are the following steps taken to solve the issue of sexual assault:- 

 

• Awareness:- 

We have to spread awareness between the people on sexual harassment and sexual 

assault. it may be prevented by secondary school, college, workplace and public 

education program. The proper camps will be arranged in public places for 

awareness. 
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• Stop gender discrimination:- 

To stop sexual assault against women, we have to stop gender discrimination and 

we have to spread the equality between men and women. Awareness of gender 

equality should be done by parents and teachers in school and colleges, employers 

at work place. 

 

• Proper Treatments for mental illness:- 

Patient suffering from mental illness can get proper treatment for that. They can 

get protected environment where their improvement should takes place. 

 

• Less use of alcoholic substances:- 

Less use of the alcoholic substances like bhang, alcohol and ganja etc. especially 

in young people. There should be decrease in the alcohol outlets. The age of 

purchasing alcohol should be raised.    

 

• Media:-  

Media should create the new messages and videos to prevent Violence against 

women. Awareness should be done by the help of serials and short documentary 

movies.  

 

• Block porn sites:- 

Porn sites should be blocked. It should be strictly prohibited. The videos develop 

the lust between men and force them to do such types of activities. 

 

• Women help lines:- 

24/7 help lines should be made for women like Maitri (a New Delhi based NGO). 

Victims of violence can directly go to the hospitals and get access 24/7 help lines 

numbers. The Legal Services also should be made to help the victims for legal 

suggestions. Special cells in police stations with the help of ladies police officers 

should be made and latest gadgets should be used like CCTV footage and phone 

help lines etc. 
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• Social organizations:- 

NGO, social activities, village panchayats needs to be involved to the act come to 

their notice. Such organization also provides leadership in the local community to 

oppose Violence against women. Their duty will be to conduct seminars on the 

Violence against women and establish NGO. Spread awareness through NGO’S 

and seminars. Workshops street plays, short documentary films can be organized 

in school, colleges, workplace and gatherings. 

 

SAFETY LAWS MADE FOR WOMEN AND GIRLS:- 

 

There are many laws made for women. Such are as follows:- 

 

• Guardians & wards act, 1890 

• Indian Penal Code, 1860 

• Christian marriage act, 1872 

• Indian evidence act, 1872 

• Married women’s property act, 1874 

• Workmen’s compensation act, 1923 

• Indian successions act, 1925 

• Immoral traffic (prevention) act, 1956 

• Dowry prohibition act, 1961 

• Commission of sati (prevention) act, 1987 

• Cinematograph act, 1952 

• Births, deaths & marriage s registration act, 1886 

• Minimum wages act, 1948 

• Protection of children from sexual offences act, 2012 

• Child marriage restraint act, 1929 

• Muslim personal law (shariat) application, 1937 

• Indecent representation of women (prevention) act, 1986 

• Special marriage act, 1954 

• Hindu marriage act, 1955 
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• Hindu succession act, 1956 

• Foreign marriage act, 1969 

• Family court act, 1984 

• Maternity benefit act, 1961 

• Code of criminal procedure, 1973 

• Hindu adoption and maintenance act, 1956 

• Medical termination of pregnancy act, 1971 

• National commission for women act, 1990 

• The pre-conception and pre-natal diagnostic techniques (prohibition of sex 

selection) act, 1994 

• Protection of women from domestic violence act, 2005 

• Sexual harassment of women at workplace (prevention, prohibition and 

redressal) act, 2013 

• Indian divorce act, 1969 

• Equal remuneration act, 1976 

• Hindu widows remarriage act, 1856 

• Muslim women (protection of rights on divorce) act, 1986 

 

LEADING CASES 

 

• Case related to Marriage ceremonies (section 7):- 

Shaurao Shankar Lokhande VS State Of Maharashtra [AIR 1965 SC 1564] 

that merely  going through certain ceremonies with the intention that parties are 

taken to be married will not make them ceremonies prescribed by law or 

approved by any established custom. 

 

• Case related to Outraging modesty of women:- 

People’s Union For Democratic Rights VS Police Commissioner [(1989) 4 

SCC 730], some laborers including a women taken to a police station for some 

work. When they demanded wages, they were beaten up. The women stripped 

bare and thrashed. The matter came up before the Supreme Court in a writ 

petition under Article 32 of the Constitution. The Supreme Court held that 
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offence under section 354 IPC was established with reference to woman and 

awarded compensation to be recovered from the salary of guilty officers. 

 

• Case related to Domestic Violence:-  

Madhuri M.  Chitnis VS Mukund  M. Chitnis [(1992 cri LJ 11)(Bom)], it was 

held that the  meaning and definition of cruelty given in section 498A is not 

vague. The ordinary dictionary meaning of cruelty does not apply to section 

498A, which has been inserted in the statute with the purpose of meeting a social 

challenge to save the married woman from ill-treatment and to ensure that 

women live with dignity in their matrimonial homes. 

 

• Case related to Rape:-  

Satpal Singh VS State of Haryana [(2010) 8 SCC 714] it was settled that 

consent implies the exercise of free and untrammeled right to forbid or withhold 

what is being consented to. It is always a voluntary and conscious acceptance of 

what is being consented to. It is always a voluntary and conscious acceptance of 

what is proposed to be done by another and concurred in by the former. An act 

of helplessness in the face of inevitable compulsions is not consent in law. 

 

• Case related to Gang Rape:- 

Pramod Mahto VS State of Bihar [(1987) 2 SCC 27] four person forced entry 

into a house and were charged with rapping a young unmarried girl. Medical 

evidence supported the fact of rape. The conviction of all of them was upheld 

without it being necessary to show whether all of them or who among them 

participated in the crime.  

 

The court observed: 

 

“This explanation has been introduced by the legislature with a view to effectively deal with 

growing menace of gang rape. In such circumstances, it is not necessary  that  the prosecution 

should adduce clinching proof of a completed act or rape by each one of the accused on the victim 

or on each one of the victims where there are more than one in order to find the accused guilty 

of gang rape and convict the under section 376 of IPC.” 

 



       
      Corpus Juris                                                                                                 ISSN: 2582-2918  
      The Law Journal   website: www.corpusjuris.co.in	

	  CORPUS JURIS|273 

 

CONCLUSION 

 

Lack of education, poverty mental illness is a very big cause of the sexual assault 

against women. Women are not safe anywhere even they are not safe in their houses. 

Aggression is also a big cause of sexual assault against women. Men aggression and 

lust is hidden no one can understand that easily. Sexual assault against women can 

easily destroy a victim’s life. We hear new that a woman is raped or met with violence. 

In our society every forth woman is a victim of sexual assault. Discrimination of 

gender should be decreased. It is a big threat to women and our nation because women 

do not get proper respect. Every woman is scared to go outside. They go outside but 

the fear of mishap is always in their hearts. We have to take step with unity to remove 

gender discrimination and spread equality with holding hand with each other. We have 

to decrease sexual assault.   
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THE DESIRABILITY OF AN ALL INDIA JUDICIAL SERVICE 
- RONES V. ANIL353 

 
ABSTRACT 

 

The idea of an All India Judicial Service which was put forward by the 14th Report of 

the Law Commission of India,354 in 1958, has been a much debated topic ever since. 

The idea aims to create a centralized cadre of judicial officers of the rank District 

Judge and above. The exact nature of this centralization is not clear because most 

supporters of the idea of the AIJS have never really articulated their vision in much 

detail.355 Various Chief Justices’ Conferences also contributed to the idea of the 

AIJS.356  

 

During the Emergency, the Indira Gandhi government brought in the 42nd 

Amendment which sought to include the concept of All India Judicial Service in 

Article 312.357 Even after the constitutional amendment no steps were taken further 

for the establishment of the same. Later the National Judicial Pay Commission, a.k.a. 

the Shetty Commission Report also supported the idea of creation of such All India 

Service. With the turn of the century, it was the Department Related Parliamentary 

Standing Committee on Personnel, Public Grievances, Law and Justice which 

supported the creation of the AIJS in several of its reports assessing demands for 

grants.358   

 

The idea of All India Judicial Service is deemed as a panacea for all the ailments of the 

judicial wing. Yet no action is taken to realize this idea. This paper is a humble attempt 

to analyse the idea of All India Judicial Service and to point out the advantages and 

disadvantages in implementing the same. 

  

																																																								
353 Student, B.A. LL.B, School of Law, Christ (Deemed to be University). 
354 Law Commission of India, Reforms of the Judicial Administration (Report No. 14(1), 1958) 164. 
355 A Primer On The All India Judicial Service, Vidhi Centre For Legal Policy, 2019. 
356 Chief Justices’ Conference (1961); Chief Justices’ Conference (1963); Chief Justices’ Conference (1965). 
357 The Constitution (Forty-Second Amendment) Act, 1976. 
358 Ibid. 
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Article 312 of the Indian Constitution provides for the creation of All India services 

which includes All India Judicial Services. For the creation of the same a resolution 

passed by Rajya Sabha supported by not less than two thirds of the members present 

is necessary. The provision also stipulates that the All India Judicial Service shall not 

include any post inferior to the rank of District Judge.  

 

The clause 4 of the provision also contains a mysterious provision as well. It gives 

legal backing for the amendment of Chapter VI of Part VI and also provides that no 

such amendment shall be considered as an amendment under Article 368359. The 

meaning and implication of this clause is still unknown. As the creation of an All India 

Judicial Service still remains as an idea this provision has not been challenged before 

the court yet nor has court clarified it’s implication. Thus the question whether an 

amendment of constitution to introduce an All India Judicial Service is subject to 

judicial review or not remains unanswered. This paper is structured into two parts. 

 

Part 1 focuses on the positive impacts which AIJS would make on the administration 

of justice in our country if at all introduced. It takes into consideration various factors 

such as remuneration, promotion, competition, quality of service etc.  so as to analyse 

the desirability of AIJS.  Part 2 identifies the disadvantages of implementing such a 

centralised system. AIJS is a much debated topic. Many argue that given the socio 

economic and political circumstances the All India Judicial Service lost it’s desirability 

as problems and circumstance which led to the demand of AIJS no longer exist. And 

even it is implemented such a system should not violate the basic structure of the 

constitution, separation of powers, or any other well settled constitutional principles. 

Also such a move must not lead to total confusion and must be compatible to Indian 

circumstances.  

 

  

																																																								
359 Article 312 of Indian Constitution. 
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 AIJS; THE NEED OF THE HOUR ? 

  

Many consider the idea of AIJS as a panacea for the ailments of the subordinate 

judiciary. The advocates of AIJS put forward several arguments in favour of that. 

Firstly they argues that it will do away with the archaic and opaque collegium system 

in which judicial appointments are done by the senior judges of the Supreme Court. 

The word 'Collegium,' consisting of the Chief Justice of India and four senior most 

puisne judges of the Supreme Court, has, for the first time, been used in the Third 

Judges' Case in the context of the appointment of judges of the superior courts, 

although no such a word can neither be found in Article 124(2) nor in Article 217(1) 

of the Constitution of India360.  

 

This system has led to many problems including nepotism. Collegium system is one 

of the most criticised practice followed by the apex court. The appointments to the 

High Courts and the Supreme Court as well as the transfer of judges are determined 

by the senior most judges of the apex court in an arbitrary and non-transparent 

manner. Many hopes that the creation of such an All India Service will put an end to 

the collegium system. If at all AIJS is implemented the appointments to the High 

Courts and Supreme Court can be done on the basis of seniority and service record 

and thus bringing in transparency in appointments. 

 

Secondly they points out that such a system would help to monitor the vacancies 

effectively across the country. They argue that there is no uniformity now in 

determining the ratio between the required number of judges to the population. Case 

backlog and an unreasonable case-loads are symptoms of the problem with judicial 

vacancies. Unfortunately, even a basic requirement such as a binding protocol for high 

courts and the Supreme Court, to ensure that movement of files at each level of the 

judicial appointments process ensures punctual appointments has not been created till 

date.  

 

																																																								
360 M. Ershadul Bari, Collegium System of Appointment of Superior Courts' Judges Established in India by 
Way of Judicial Interpretation and the Aftermath: A Critical Study, 2013 Lawasia J. 1 (2013).       
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A monitoring system for judicial vacancies and appointments must be created in a 

manner so as to have the notification for the new appointee issued at least one month 

prior to the retirement or transfer of the incumbent361. This solution can be met by 

the creation of AIJS. 

 

 The third advantage of implementing AIJS is that it will raise the prestige of judicial 

service among the public. In fact judicial service is one of the most underrated 

professions in India. It does not enjoy the prestige enjoyed by other All India Services 

such as IAS, IPS, IFS etc. While these services are highly desirable among the public, 

the youth are reluctant to join the judicial services which in turn reduces the quality of 

the service.  

 

Almost 10 lakh candidates apply for the Central services whereas only a few thousands 

prefer judicial services. The public deems the Central service to be more prestigious 

than the judicial service. Many myths which are associated with the judicial service 

also lowers its prestige in the eyes of common public. An introduction of All India 

Service will remove such myths and the public would deem judicial service at par with 

the central services. Thus more candidates would be attracted to it which in turn 

increase the quality of the service.  

 

Fourthly the supporters of AIJS argue that constitution of the same will also increase 

the quality of the judicial officers so appointed. They points out two reasons for the 

same. They points out the higher amount of competition as the first reason. As an all 

India examination is conducted more candidates will attempt the examination. More 

the competition more is the quality. Thus an all India exam will extract the best 

candidates for the appointment to the judicial offices. But the present system where 

respective High Courts supervise the selection process seems to have failed in 

extracting the best law graduates for the appointment to the judicial offices.  

 

The following illustration will explain the reason for such failure. Let’s take two states 

A and B. Assume that state A gives extreme importance to legal education and has 

successfully generated a pool of efficient law graduates. Also imagine that State B who 

																																																								
361 Journal of the Indian Law Institute, Vol. 58, No. 1 (January - March 2016), pp. 115-126  
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has given least importance to legal education has generated a pool of unworthy law 

graduates as the standard of education imparted to them was very poor. Lets say the 

total number of vacancies in each state is 100. Now if the examination is conducted 

separately by respective individual High Courts all the unworthy law graduates of State 

B will be appointed to all the judicial offices of State B. At the same time remaining 

qualified law graduates from State A who failed to clear judicial services of their own 

state will be left out thus compromising the quality. The situation would be more 

disastrous if the judicial vacancies of State B is much more than State A.  

 

Supporters of AIJS consider the quality of centralised training and probation as the 

second reason for the possible increment of quality in the service. Since AIJS aims to 

create a common cadre it will also create a central and uniform training and probation 

system. Even though at present a National Judicial Academy exists in Bhopal, Madhya 

Pradesh only selected judicial officers across the country are imparted judicial training 

there. Judicial education and training is a costly venture.  

 

It requires huge space and investment in infrastructure, maintenance, travel and 

ancillary costs for trainees and trainers, etc362. The respective High Courts supervises 

the probation of judicial officers at present.  In order to preserve the impartiality of 

the education, such expenses would have to be met by the State. This system creates 

mainly two problems. Firstly different states follows different standards of judicial 

training. Result being that some states produce efficient judicial officers whereas in 

other states quality is compromised.  

 

Creation of AIJS will bring forth a uniform standard of judicial training. Secondly 

problem is that quality of High Court supervised training centres are much less than 

National training centres for central services. Quality with respect to training, 

infrastructure, etc., of National training centres such as Lal Bahadur Shastri National 

Academy of Administration, Sardar Vallabhbhai Patel National Police Academy etc 

far exeeds the quality of State Judicial Services Academies. Several reasons are 

attributed to this state of affairs, with insufficient fund allocation by the respective 

																																																								
362 Geeta Oberoi, Role of Judicial Education in India, 35 Commw. L. Bull. 497 (2009).  
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states being the primary reason. There is no doubt that the most successful of the 

barristers and pleaders would not accept judgeships.  

 

The fact remains that those who are less successful and have less ambition would still 

be better trained for the work than those who are now employed363.  

  

Remuneration system followed at present is regarded as the fifth reason why AIJS 

should be implemented. There is no uniform remuneration prescribed for subordinate 

judges currently. While there are minimum pay scales, this does not affect the extra 

benefits bestowed upon the subordinate judges in some States364. Some States give 

extra emoluments over and above the basic pay scale in view of the variation of quality 

of life from place to place, and from State to State, both quantitatively and 

qualitatively. This runs in complete contrast to the idea of a uniform salary for the 

High Court Judges and for Administrative Service members, who should also be 

subject to the same reasoning but are in fact not.  

 

An appropriately designed remuneration system is required for the recruitment, 

retention, and motivation of judges to ensure proper administration of justice365. It 

was observed long back that for the same or similar work, judicial officers are 

remunerated differently - this incongruity has to be removed for the betterment of the 

services366. Implementation AIJS will solve this dilemma.  

 

Moreover, the situation worsens when it comes to promotions, where allegations that 

the rules relating to promotion have been altered innumerable times in a short span 

are made frequently. In some States, the condition is in such dismay, that no law or 

rules of promotion are in existence and promotion is governed by the reports of 

committees and resolutions367. Such arbitrariness has left room for nepotism where 

relatives and favoured persons are only promoted to the higher positions.  This setup 

runs in the teeth of the idea of uniformity, consistency, and the rule of law, as it 

																																																								
363 E. J. Trevelyan, Training of District Judges in India , 17 L. Q. Rev.  77 (1901).  
364  All India Judges Association v. Union of India, (1993) 4 SCC 288.  
365  SECOND JUDICIAL PAY COMMISSION, Consultation Paper, 7, 15.1 (July, 2018). 
366 Shivam Kaushik & Anushri Singh, All India Judicial Services: Problems and Prospects, 11 NUJS L. Rev. 1 
(2018).      
367  Vinay Kumar v. High Court of Gujarat, Special Civil Application (SCA) No. 8793/2015, 
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provides wide discretion to committees in determining the criteria for promotion, 

which can be easily modified by any subsequent resolution.  

 

There is no uniform set of rules or guidelines for promotion and each appraisal 

committee of the High Court during its tenure evolves its own criteria on which 

judicial officers are evaluated for promotion. The variance would become more 

evident when promotion criteria of different High Courts are juxtaposed. This 

practice has an overwhelmingly negative impact on the aspirations and avenues of the 

promotion of judicial officers, as the criteria can be changed abruptly and frequently, 

affecting their legitimate expectations368. Introduction of AIJS would a panacea to this 

crisis.  

 

AIJS; A FUTILE ATTEMPT ? 

 

Many consider the idea of AIJS as a panacea for the ailments of the judiciary. But at 

the same time many argues that AIJS is an unnecessary mechanism and would not 

bring in any additional benefits but chaos. The people who argue against AIJS also 

put forward studies undertaken by various NGOs and other institutions which proves 

by data that problems which led to the demand of an All India Service does not exist 

anymore.  

 

Vidhi Centre for Legal Policy argues that that many of the justifications for the 

creation of the AIJS no longer exist. Many States are able to ensure timely and efficient 

recruitments. The States which are unable to tackle their vacancy problem efficiently 

enough, may be facing other difficulties such as lack of courtrooms or lack of 

administrative capacity. These are problems that will not be solved through the 

creation of an AIJS. It may be more prudent to diagnose the underlying problems in 

individual states that are falling behind in appointments369.   

 

 

																																																								
368 Shivam Kaushik & Anushri Singh, All India Judicial Services: Problems and Prospects, 11 NUJS L. Rev. 1 
(2018).  
369 A Primer On The All India Judicial Service, Vidhi Centre For Legal Policy, 2019. 
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Along with these there are other problems to consider. The question that how do a 

common national exam test the knowledge of the candidate with respect to local 

language, local customs and local legislations of each state remains unanswered. At 

present each High Courts structure the examination so as to analyse the knowledge of 

the candidates in local language, local customs and local legislations. Without knowing 

these a judicial officer will not be able to impart justice as most cases involve evidences 

local language, use of local custom, local legislations etc. Supporters of AIJS argue that 

training with respect to local language, custom and legislations can be given during the 

probation period at the National Judicial Academy.  

 

They also argue that such training has been successfully imparted to central service 

personnel’s such as IAS, IPS etc. But the fact is that judiciary operates in a much 

different way than the executive wing. Often a bureaucrat belonging to central services 

does not interact with the general public. Even for interacting with the public, they 

require only minimal knowledge in the local language and legislations. Most the files 

handled by these officers will be in English and there are translators for that purpose 

as well. But job profile of a judicial officer is much different. He requires high amount 

of knowledge in local language, customs and legislations due to the following reasons. 

Firstly most of the oral evidences and arguments in a trial court are deposited in the 

local language.  

 

Secondly a judicial officer must be well versed in local legislations without which he 

can’t give instant orders or take other judicial actions. Obviously a judicial officer 

require more knowledge in law than a bureaucrat. A judicial officer is a specialist 

whereas a bureaucrat is a generalist. Also the customs followed from immemorable 

times are considered as established law. Teaching the thousands of customs followed 

across the country to the young judicial minds within the short span of one year is 

almost impossible.  

 

Another disadvantage of implementing AIJS is that it will again trigger the debates on 

federalism, independence of judiciary and separation of powers.  Under Article 235 of 

Indian Constitution the control over subordinate courts with respect to posting and 

promotion is vested upon the respective High Court. Creation of AIJS would mean 

taking away of these powers and responsibilities from High Courts. In addition to this 
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those who oppose the idea of AIJS also allege that giving authority to UPSC to 

supervise the selection process would violate the fundamental constitutional doctrine 

of separation of powers. Article 50 of Indian Constitution clearly states that the 

judiciary must be separated from the executive in the public services. Conferring 

authority over an executive body like UPSC might infringe the concept of 

independence of judiciary.  There is an apprehension of clash between these two 

constitutional organs i.e., High Court and the Public Service Commission in the 

selections of the judicial service of the state370. The question whether taking away such 

powers of High Court and conferring them to the UPSC violate the federal nature and 

doctrine of separation of powers will have to be answered by the apex court.  

 

With respect to the aspect of a uniform system in effectively monitoring the judicial 

vacancies across the country, the Vidhi Centre for Legal policy points out that it is 

only some High Courts which are unable to fill vacancies for the post of District 

Judges.  As per widely reported statistics in the media, there is a shortage of 5,000 

vacancies at this level of the judiciary371. Therefore, even if an AIJS was to 

hypothetically be created as per Article 312, only a small percentage of the 5,000 

vacancies would be filled. Just the creation of AIJS alone will not solve the problem. 

There will be other problems such as inadequate infrastructure, economic restraints 

etc. faced by individual High Courts and until and unless such problems are solved 

the problem of vacancies will also remain unsolved.  

 

Similarly, on the issue of ensuring better remuneration and pay, there now exists a 

system of National Judicial Pay Commissions making recommendations to improve 

pay and service conditions, although it is up to states to implement their 

recommendations. Even presuming an AIJS is created, it is most likely that the Central 

Government will benchmark the pay for such a service against the pay for officers in 

the central bureaucracy. Thus, there may not be a large variation in the pay for a future 

AIJS. Lastly, on the issue of increasing representation of marginalized communities 

within the judiciary by reserving certain number of posts for certain communities, it 

																																																								
370 Journal of the Indian Law Institute, Vol. 34, No. 1 (January-March 1992), pp. 125, 132 
371  Sriharsha Devulapalli , Vishnu Padmanabhan , ‘What is clogging up India’s district courts?’ The Livemint, 
24 July 2019 <https://www.livemint.com/news/ india/what-is-clogging-up-india-s-district-courts-
1563952086072.html> accessed on 26 November 2019.  
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is clear that many States are already reserving posts for marginalized communities and 

women372. 

 

To conclude, until and unless a pragmatic normative structure for AIJS is provided, 

the debates on an All India Service will continue to be alive. The time is ripe to take a 

decisive action regarding the implementation of AIJS. Of course AIJS is not a panacea 

to all problems faced by the judiciary at present, but it forms the heart of a reform. It 

is only a means to achieve the end and not an end in itself. The end is and always has 

been to ensure the rule of law and to secure legal remedies for individuals in the most 

efficient way373.  

 

  

																																																								
372 A Primer On The All India Judicial Service, Vidhi Centre For Legal Policy, 2019. 
373 Shivam Kaushik & Anushri Singh, All India Judicial Services: Problems and Prospects, 11 NUJS L. Rev. 1 
(2018) 
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THE GROUP OF COMPANIES DOCTRINE IN INDIAN 

MILIEU 
-IFRAZUNNISA KHAN374 

 

ABSTRACT 

 

Arbitration is a creature of a contract between the parties. Further, the arbitral realm 

is one of consent, whereby two or more parties mutually consent to entrust one or 

more private persons to resolve their present or future disputes outside state judicial 

systems. In this context of mutual consent between signatory parties to an agreement 

to refer disputes between them for arbitration, the group of companies doctrine 

emerges as an anomaly whereby parties which are non-signatories to an arbitration 

agreement, can also be enjoined to arbitration.  

 

The group of companies doctrine differs from ‘traditional’ remedies such as piercing 

the corporate veil, which are adopted to extend the scope of an arbitration agreement, 

and the jurisdiction of an arbitral tribunal thereunder, to non-signatory third parties. 

It has its genesis in factors such as intention of the non-signatory parties to be bound 

by arbitration agreements or the contracts underlying them, the factors which 

evidence such intention and evolves from the need to enjoin those group companies 

which are necessary for the purposes of dispute resolution, especially in context of 

layered transactions in a constantly evolving, cross border, commercial world. 

 

However, while the group of companies doctrine finds recognition in the Indian 

jurisdiction, it has not been received well in other jurisdictions which refuse to endorse 

its existence or application. This article examines the concept of group of companies 

doctrine, the positions adopted in this regard by the Supreme Court of India in some 

of its recent judgments and the contrasting approach adopted in other jurisdictions. 

  

																																																								
374 MCL, University of Cambridge. 
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INTRODUCTION 

 

Arbitration is a creature of a contract between the parties375. Further, the arbitral realm 

is one of consent, whereby two or more parties mutually consent to entrust one or 

more private persons to resolve their present or future disputes outside state judicial 

systems.376 Section 7 of the Indian Arbitration and Conciliation Act, 1996 (“Act”) 

defines an arbitration agreement to be an agreement between parties to submit to 

arbitration all or certain disputes which have arisen, or which may arise between them 

in respect of a defined legal relationship, whether contractual or not. As per Section 2 

of the Act, a “party” means a party to the arbitration agreement.  

 

In the context of mutual consent between signatory parties to an agreement to refer 

disputes between them for arbitration, the group of companies doctrine emerges as 

an anomaly whereby parties which are non-signatories to an arbitration agreement, 

can also be enjoined to arbitration. The group of companies doctrine differs from 

‘traditional’ remedies such as piercing the corporate veil, which are adopted to extend 

the scope of arbitration agreement, and the jurisdiction of an arbitral tribunal 

thereunder, to non-signatory third parties. This article examines the concept of group 

of companies doctrine and the positions adopted in this regard by the Supreme Court 

of India in some of its recent judgments.  

 

The Doctrine & Its Emergence 

 

The group of companies doctrine provides for a group company either availing itself 

of, or being bound by, an arbitration agreement to which it is a non-signatory, but 

which has been executed by one or more other companies belonging to the same 

group.377    

 

 

																																																								
375 Stewart McClendon & R.E. Goodwin, International Commercial Arbitration in New York 3 (1986) 
376 Alexandre Meyniel, That Which Must Not Be Named: Rationalizing the Denial of U.S. Courts With Respect to the 
Group of Companies Doctrine, ARB. BRIEF Vol. 3 No. 1 (2013) 
377 Gizem Halis Kasap, Etching the Borders of Arbitration Agreement: The Group of Companies Doctrine in 
International Commercial Arbitration under the U.S. and Turkish Law,  University of Bologna Law Review Vol.2 
No.1 (2017) 
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The doctrine arose from the interim award of the International Chamber of 

Commerce (“ICC”) in the seminal case of Dow Chemical France & Others vs. Isover 

Saint Gobain378 (“Dow Chemicals”). In Dow Chemicals, the company, Dow 

Chemical (Venezuela) entered into a contract with Boussois-Isolation, whose rights 

and obligations were subsequently assigned to Isover Saint Gobain. Thereafter, Dow 

Chemical (Venezuela) itself subsequently assigned the said distribution agreement to 

Dow Chemical A.G., a subsidiary of Dow Chemical Company. Subsequently, a second 

distribution agreement was executed by Dow Chemical Europe (a subsidiary of Dow 

Chemical A.G.) with three other companies whose rights and obligations were 

subsequently assigned to Isover Saint Gobain, with distribution of products being 

undertaken by Dow Chemical France. Both the foregoing distribution agreements 

contained an ICC arbitration clause. When disputes arose, arbitration proceeding were 

commenced against Isover-Saint-Gobain by not only by Dow Chemical A.G and Dow 

Chemical Europe, but also by their parent company Dow Chemical Co. and Dow 

Chemical France. One of the objections raised by Isover Saint Gobain was the 

invoking of arbitral proceedings by non-signatory parties to the said distribution 

agreements.  

 

In its interim award in the Dow Chemicals case, the ICC held that notwithstanding 

the distinct judicial identity of each company, a group of companies together 

constitutes one and the same entity for the purposes of jurisdiction of the arbitral 

tribunal and adjoining the group companies to arbitration agreements to which they 

were not signatory. Further, it was held that the arbitration clause, if expressly accepted 

by certain companies of the group, binds the other group companies by virtue of their 

role (if any) in the conclusion, performance or termination of the contracts containing 

the said arbitration clause. Another key aspect to adjoin the non-signatory group 

companies to arbitration, was the mutual intention of all parties to the proceedings, 

whereby it appeared that these parties were either parties to the contracts or concerned 

by the contracts and the disputes arising under them. 

 

																																																								
378 ICC Case No. 4131, Interim Award of 23 September, 1982 
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The approach in Dow Chemicals was novel in establishing the group of companies 

doctrine, whereby the tribunal expanded the scope of an arbitration clause and their 

jurisdiction, to the parent, sister and subsidiary companies on the basis of three 

factors, namely the economic reality of the group, the mutual consent of the parties 

and their participation in the negotiation, performance, or termination of the 

contract.379 The ICC award was affirmed by the Paris Court of Appeals in 1983380 

which held that the arbitrators were justified in their award basis their consideration 

of mutual intention of parties to bind the non-signatory group companies to the 

arbitration as well.  

 

Distinguishing Piercing the Corporate Veil and the Group of Companies 

Doctrine 

 

The main difference between the two concepts of piercing the corporate veil and the 

group of companies doctrine is the necessary presence of intent of the non-signatory 

parties to be bound by an arbitration agreement, which is evidenced by such parties’ 

participation in the negotiation, performance, or termination of the underlying 

contract. It does not mean that all non-signatory companies belonging to the same 

group can be bound to and by an arbitration agreement but only includes and binds 

those group companies which fulfil the necessary requisite of intent.  

 

Further, the doctrine does not ignore the distinct legal personalities of each company 

but rather promulgates that while maintaining their separate personalities, all group 

companies collectively form a part of a single unit. Conversely, the piercing of veil 

doctrine is non-consensual in nature, does not require the presence of intent and 

ignores the distinct legal personality of the companies belonging to the same group.381  

 

Key Judgments of the Supreme Court  

 

The group of companies doctrine has been recognised and applied by Indian courts 

in the recent past. In Chloro Controls India Private Limited vs Severn Trent Water 

																																																								
379 id. 
380 98 Revue de l'arbitrage (1984) 
381 Juan Marcos Otazu, The Law Applicable to Veil Piercing in International Arbitration, McGill Journal of Dispute 
Resolution, Journal of International Arbitration, Vol. 5, No. 2 (2018) 
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Purification Inc. and Ors.382 (“Chloro Controls”), the Supreme Court of India held 

that ordinarily, arbitral proceedings are conducted between persons who have been 

parties to the arbitration agreement as well as the substantive contract underlying it 

from the outset. However, the Supreme Court held that there can be circumstances 

whereby a party can claim or be made a party to arbitration proceedings, provided a 

heavy onus lies on such party to evidence that, in fact and in law, it is claiming 'through' 

or 'under' the signatory party as contemplated under Section 45 of the Act. Further, 

the Supreme Court held that for binding non-signatory party, their consent evidenced 

by intention to be bound, must be proven and only in exceptional circumstances, can 

group companies be bound without their consent. Such circumstances will be 

examined by the Court by examining these exceptions from the touchstone of direct 

relationship to the party signatory to the arbitration agreement, direct commonality of 

the subject matter and the agreement between the parties being a composite 

transaction. 

 

This approach was followed by the Supreme Court in Cheran Properties Limited vs. 

Kasturi and Sons Limited and Ors.383 (“Cheran Properties”), whereby the Court held 

that in circumstances involving a group of companies and multiple layers of 

transactions within the same group, there may be an intent to bind both signatory and 

non-signatory entities within the same group of companies. By application of the 

group of companies doctrine, the Court held that the aim of the doctrine is to fulfil 

the mutually held intent between parties and to unravel the true essence of business 

arrangement from a layered structure of commercial transactions. In this, the Court 

reiterated that factors such as the relationship between signatory and non-signatory 

parties, the commonality of subject-matter and the composite nature of the 

transaction are to be taken in consideration. 

 

In continuation of its foregoing approach, the year 2019 was witness to two judgments 

by Supreme Court of India whereby the Supreme Court in Reckitt Benckiser vs. 

Reynders Label Printing384 (“Reynders Label”) and Mahanagar Telecom Nigam Ltd. 

																																																								
3821 SCC 641 (2013) 
383 16 SCC 413 (2018) 
384 7 SCC 62 (2019) 
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vs. Canara Bank385 (“MTNL”), reinforced the parameters of application of the group 

of companies doctrine in Indian arbitration context.  

 

In Reynders Label, the issue before the Supreme Court involved was whether 

Reynders Etiketten N.V, a company established under the laws of Belgium, be 

enjoined to proposed arbitration proceedings, even though it was not a signatory to 

the arbitration agreement between Reckitt Benckiser (appellant) and Reynders Label 

Printing India Private Limited (respondent) but only belonged to same group of 

companies as the respondent company, namely the Reynders Label Printing Group. 

Following its judgments in Chloro Controls and Cheran Properties, the Supreme 

Court considered, by examination of correspondence, whether Reynders Etiketten 

N.V had displayed an intention to consent to the said arbitration agreement or had 

been involved in the negotiation or execution of the said agreement. The Supreme 

Court, while disposing the appeal, held that Reynders Etiketten N.V was neither the 

signatory to the arbitration agreement nor did have any causal connection with the 

process of negotiations preceding the agreement or the execution thereof, whatsoever. 

As such, the Court held that in absence of the foregoing circumstances, Reynders 

Etiketten N.V, being a non-signatory to the arbitration agreement, cannot be bound 

to the arbitral proceedings.  

 

In the MTNL, Mahanagar Telecom Nigar Limited had placed bonds, in the form of 

fixed deposit, with Can Bank Financial Services Ltd. ("Canfina") under a 

memorandum of understanding. Subsequently, the said bonds were purchased from 

Canfina by its parent company, Canara Bank. In the arbitral proceedings proposed, 

the primary objection raised by Mahanagar Telecom Nigar Limited and Canara Bank, 

was that Canfina was not a signatory to the arbitration agreement and as such, cannot 

be impleaded in the arbitration proceedings.  

 

The Supreme Court in MTNL, while upholding the group of companies doctrine, laid 

down and reinforced the circumstances in which the group of companies doctrine can 

be invoked to bind a non-signatory party to arbitration proceedings, namely: (a) if 

there is a direct relationship between the signatory party and the group company; (b) 

																																																								
385 Mahanagar Telecom Nigam Ltd. vs. Canara Bank, 995 SCC OnLine (2019) 
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direct commonality of the subject matter; (c) the composite nature of the transaction 

between the parties, such as an inter-linked transaction or where the performance of 

the agreement may not be feasible without the aid, execution, and performance of the 

supplementary or the ancillary agreement executed with the non-signatory party; and 

(d) where there is a tight group structure with strong organizational and financial links, 

so as to constitute a single economic unit, or a single economic reality. In such a 

situation, signatory and non-signatory parties can be bound together under an 

arbitration agreement. With these parameters reinforced, the Supreme Court held that 

since Canfina was a wholly owned subsidiary of Mahanagar Telecom Nigar Limited, 

and was the original subscriber to the bonds, Canfina was undoubtedly a proper and 

necessary party to the arbitration proceedings.  

 

Applicability in Other Jurisdictions 

 

The group of companies doctrine has not been in favour with judicial authorities in 

certain jurisdictions. For example, the English Court was unequivocal in its 

disapproval of the doctrine in Peterson Farms Inc. v. C & M Farming Ltd.386, whereby 

it stated that arbitral tribunal’s application of the doctrine and its approach thereof, 

was seriously flawed and that determining parties to an arbitration agreement was a 

matter of substantive law and not procedural law. Thereby, it held that where an 

arbitration agreement or the contract underlying it, is subject to English law, the ICC 

does not have any jurisdiction for application of the group of companies doctrine.  

 

Similarly, the Swiss Courts have not expressly endorsed the application of the group 

of companies doctrine in various judgements387. The Courts of United States have also 

been hesitant to adopt the group of companies doctrine. For example, the Second 

Circuit in Sarhank Group vs. Oracle Corp 388, on appeal, vacated the arbitral award 

passed on the essentially the group of companies doctrine, by holding that determining 

whether a non-signatory party can be bound by an arbitration agreement can only be 

on the basis of American contract law or the law of agency, and that the enforcement 

of the arbitral award passed would be in contravention of public policy.  

 
																																																								
386 Peterson Farms Inc. vs. C & M Farming Ltd., 1 LLR 603 (2004) 
387 X Ltd. vs. Y & Z SpA, Case 4A_128/2008/ech (Tribunal Fédéral: 2008) 
388 Sarhank Group vs. Oracle Corp., 404 F.3d 2d (Cir.:2005) 
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CONCLUSION 

 

The recent judgments by Supreme Court in MTNL and Reynards Label reaffirm a 

pro-arbitration outlook adopted by the Indian judiciary in context of enjoining group 

companies to arbitration proceedings by adopting the group of companies doctrine.  

 

However, the Supreme Court has also adopted a cautionary and pragmatic outlook by 

clearly delineating the circumstances and the requisites essentially required for a Court 

to enjoin non-signatory group companies to arbitration agreements in complex, 

layered transactions. As such, the recent judgments are significant as they reawaken 

interest in applying the group of companies doctrine in the Indian milieu and 

reaffirming an additional remedy to the diaspora of traditional remedies such as 

piercing the corporate veil and estoppel, in the context of impleading non-signatory 

but necessary parties in arbitration proceedings. 
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WHETHER A SINGLE COLOUR CAN BE USED AS A 

TRADE MARK? 
- KSHITIJ CHAUHAN389 

 

ABSTRACT 

 

The above mentioned question has been debated by different business houses in the 

court of law over time , and yet it’s still a complex situation to consider colour as a 

trade mark or not ,when it comes to registration of colours as trademarks , courts stick 

to the statutory requirement stated under law that in order to get trade mark registered 

it should be distinct and not generic in nature. According to the UK Trade – mark 

Act section 1390  states the requirement of a trade mark to get registered which includes 

conditions like a trade mark should be represented in a clear and precise manner. The 

second most important condition that is required for a trademark to get registered is 

a trade mark may, in particular, consist of words (including personal names), designs, 

letters, numbers , colours, sounds or the shape of goods or their packaging. 

 

Over time and time business houses have been subject to legal conflicts when it comes 

to the registration of colour as a trademark some of the most prominent examples of 

such business houses are Christian Louboutin ,Cadbury, Red Bull, and many more. 

  

																																																								
389 Student, MBA (Law), School of Business Management, NMIMS. 
390 http://www.legislation.gov.uk/ukpga/1994/26/section/1 
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INTRODUCTION 

 

In the case of Christian Louboutin 

 

Christian Louboutin went through a nine year legal battle to claim its rights over the 

red colour soles of its shoes which is now being used as trademark by the shoe 

designer. The legal battel started when an invalidation claim was made by the Dutch 

retailer Van Haren on the registration of the red soles as the trade mark for the shoes.  

 

It was the year 2009 when Christian Louboutin first filed for the registration of the 

red soles as the trademark for the shoes the contentions made by the party was that 

the mark consist of a red colour that is pantone 18-1663TP which is being applied on 

the soles of the shoes and the contour of the shoes is not the part of the trademark. 

The opposite party that is Van Haren raised an objection that it is infringement of 

trademark legislation , since  registration was limited to a two-dimensional figurative 

mark that consists of a red coloured surface. 

 

Apparently, this claim made by the opposite party was being rejected by the Dutch 

court the ratio decidendi for this judgement was that the part on which this colour has 

been applied makes it distinct and makes it valid for trade mark registration. If we try 

to analyse this judgement of the court then we can see that the provision of shape of 

goods have been applied to this case. The contention made by Christian Louboutin 

was that the trademark registration is only for the red colour sole which makes it 

distinct in nature and when it comes to the contour of the shoes it can be of any 

colour. 

 

Aftermath of the judgement 

 

After passing this judgement the question that arises is whether the exception set out 

in Article 3(1)(e)(iii) of Directive 2008/95391  applies to that mark and stayed the 

proceedings and requested a preliminary ruling from the CJEU as it was unsure 

																																																								
391 https://www.lexology.com/library/detail.aspx?g=f999ca56-e55a-4034-a8fa-ab1cdc5d6f52 
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whether the concept of ‘shape’, within the meaning of that provision, is limited solely 

to three-dimensional properties of a product. 

 

The European court of justice stated that the main thing is not the shape of the good, 

the main thing in this legal dispute is that the contour is not the part of the trademark 

and that is the deciding factor of the case the CJEU upheld the decision of the Dutch 

court is as per the provisions EU trademark legislation and Christian Louboutin will 

be given trademark registration  for its red colour shoe soles. 

 

Situation in India 

 

In India when this dispute related to red soles emerged it led to series of litigations in 

the Delhi high court. The main factors that were being discussed in this case was that 

according to the Indian trademark laws a single colour does not qualifies to be 

registered as trademark and the statute itself talks about the combinations of colours 

to be registered as trademark. But, there was a twist in the tale when the high court 

still gave the decision in the favour of the plaintiff that is Christian Louboutin. 

 

The court here stated that the red soles is being identified as a trademark by the 

worldwide customers of the plaintiff and hence is eligible for registration and also 

awarded punitive damages to plaintiff for the damages caused by the defendant. Since 

the defendants trademark was phonetically and visually similar to that of the 

plaintiff.392  

  

Brief History of the Cadbury Case 

 

Just like Christian Louboutin, Cadbury also had to go through a decade long legal 

battel. But the decision of the court was not in the favour of the chocolate company. 

If we look down at the history of the company the chocolate company was founded 

in the year 1824 that is 195 year ago. In the starting years Cadbury used to sell tea, 

coffee and drinking chocolates to the higher class of the society because of the high 

cost of production. 

																																																								
392 https://spicyip.com/2018/08/delhi-hc-awards-punitive-damages-for-infringement-of-christian-louboutins-red-
sole-trademark.html 
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Over time, Cadbury started manufacturing chocolate bars, it was 1849 when Cadbury 

introduced its very first chocolate. The major breakthrough of the company took place 

in 1854 when the chocolate company received a royal warrant and became the 

manufacturers of cocoa and chocolates to Queen Victoria. 

 

In 1905 Cadbury launched its Dairy Milk chocolate bar in a purple packaging and 

reason stated to use specifically purple packaging was in the honour of the queen.  

 

Origin of the legal battle  

 

The entire legal dispute of Cadbury is based on the purple shade used in the packaging 

of the chocolates, the shade of purple used by the chocolate manufacturer is pantone 

2685C which is a darker variant of purple colour. In this legal battel Cadbury faced 

major opposition from two of its market rivals, that is, Nestle and Milka. The main 

contention made by the two chocolate brands that the use of a single colour in a 

predominant manner cannot be allowed to be registered as colour is generic in nature 

and does not have any sort  of distinctiveness. 

 

The first application for trademark registration was made by Cadbury in the year 1995 

the application consisted following contents , “The mark consists of the colour purple 

(Pantone 2685C) as shown on the form of the application, applied to the whole visible 

surface, or being the predominant colour applied to the whole visible surface, of the 

packaging of the goods.” But the trademark was only registered for chocolate in bar 

or tablet form.  

 

The Second Coming  

 

Apparently, in 2004, the chocolate manufacturer made another application for 

alteration in its existing trademark and again claimed a trademark on the purple shade 

of pantone 2685C not only for its chocolates but for its cakes and drinking chocolates 

as well. As the application was made to the UK Intellectual Property Office, the 

application was made available for reviewing in the public domain , this is the point 

where Nestle being one of the major competitors.  
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The arguments made by Nestle were as follows: - 

 

a.  The mark cannot be distinguished between two or more brands. 

 

b. Since the mark could take numerous forms of appearance, it is not a ‘sign’ 

(as per the legal provisions related to trademark laws) 

 

c.  The mark is excluded from registration because it does not have a distinctive 

character. 

 

This legal battle was partly won by Cadbury as they got the purple shade pantone 

2685C trademarked for their chocolates as the chocolates produced by the company 

was packed in this shade since 1914 and people have started recognising this shade’s 

association with Cadbury chocolates and hence it shall be registered as trademark. 

Aggrieved from this decision, the opposite party filed a law suit.  

 

This case was dismissed. Judge Colin Birss delivered a judgement in 2012 and said, 

“Since on the evidence, the public associates the colour purple itself with Cadbury’s 

chocolate, Cadbury is entitled to a registered trademark for that colour on the relevant 

goods.”393  

 

The final blow for Cadbury  

 

Cadbury made another attempt to register its purple colour trade mark that is pantone 

2685C for drinking chocolates , cakes and other confectionary products as well, in 

order to achieve this objective the chocolate company made an application to the UK 

Intellectual Property Office stating that there are certain alterations that are needed to 

be done in the existing trademark. The application made to the registrar included that 

the existing trademark is the series of two trademarks. First the colour purple applied 

to the  visible surface of  packaging and secondly the shade pantone 2685C being 

applied predominantly on the surface of the packaging.  

																																																								
393 http://trademarkspatentslawyer.com/trademark-dispute-colour-purple-cadbury-vs-nestle/ 
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The registrar responded to the application within a month’s time and stated that such 

request cannot be entertained as it is against the provisions of the “UK Trademark 

Act, 1994” and is clearly infringing section 44 of the statute which prohibits any 

alteration made to the trademark any alteration to the existing trademark will be 

allowed only in special circumstances, not satisfied from this decision of the registrar 

the chocolate company appealed to this order in the UK high court in 2015, the appeal 

made by the aggrieved party was dismissed by the high court and the court upheld the 

decision of the registrar. 

 

Cadbury made a second appeal to this decision and this time there were three 

submissions made by Cadbury, UK Intellectual Property Office and its competitor 

Nestle. 

 

The UKIPO made the submission that Cadbury’s approach will make the system of 

trademark registration unworkable as the law forbids the right to make any alteration 

in the trademark and Nestle on the other hand made the same submissions as earlier 

since the first dispute that is colour shade pantone 2685C cannot be trademarked as 

there is no distinctiveness in that trade mark.  

 

The view point of Justice Floyd was, “The appeal was consistently expelled. While one 

can feel compassion toward Cadbury that it is its adherence to the Guidance which 

has offered ascend to the break of these necessities, it would be a conceivably 

extensive advance to enable the subsequent absence of lucidity to be perused, rather, 

as an endeavour to enrol various imprints. I concur with the enlistment center that 

such a way to deal with understanding would offer ascent to grave challenges for the 

assessment of trademarks. It must be for the candidate to state obviously the kind of 

restraining infrastructure for which he battles” 394 

 

 

  

																																																								
394 https://www.worldtrademarkreview.com/brand-management/significant-blow-cadbury-uk-court-appeal-
decision-puts-purple-colour-trademark 
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View - points of other lawyers 

 

1.  Chris McLeod, partner and trademark attorney at Elkington agrees with the 

decision and stated, “This is a significant convoluted case and clearly the 

contest between the gatherings has been running for quite a while. Despite 

the issues over the span of assessment, I believe that most professionals 

would acknowledge that they need to demonstrate when documenting a UK 

application that it is for a progression of at least two imprints.  

   

  That was not the situation here. Moreover, with respect to the lucidity and 

accuracy issue, I concur that the UKIPO's direction drove Cadbury to 

change the imprint portrayal to a structure which was acknowledged 

however needed clearness and exactness. Notwithstanding, I can see that 

utilizing this a premise on which to acknowledge that the application 

comprises of a progression of imprints would get into a situation.”395  

 

2. Rebecca Anderson-Smith, a trademark Attorney at Mewburn Ellis states "a 

critical blow" to Cadbury in light of the fact that it "leaves the enlistment 

open to assault by Nestlé and other outsiders for being invalidly enrolled". 

Agreeing with that view is Sharon Daboul, another trademark lawyer at 

Harbottle and Lewis, who says that Cadbury's purple shading trademark is 

presently "helpless", growing: "Contenders, for example, Nestlé may now 

consider their alternatives as far as dropping the enrolment inside and out. 

Besides, this will probably make it harder for Cadbury to prevent others from 

utilizing the shading purple for chocolate, and asserting a restraining 

infrastructure on the specific shade, at the same time, if they have gained the 

essential altruism in the UK, there could be a contention under the law of 

'going off'. 

 

 

 

																																																								
395 https://www.worldtrademarkreview.com/brand-management/significant-blow-cadbury-uk-court-appeal-
decision-puts-purple-colour-trademark 
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Situation in India 

 

According to Indian law, Cadbury has a trademark for its colour purple that is pantone 

2685C only for its chocolates because it has been using this colour since 1915 and 

people have recognised purple shade packaging of chocolates belongs to Cadbury but 

this trademark of colour shade pantone 2685C is not extended to its other products 

like cakes, drinking chocolates and other confectionary products. “As per the Indian 

trademark law single colour cannot be trademark but colour combinations can be 

trademarked the only exception in providing colour trademark to Cadbury chocolates 

is because of use of this shade for a long period of time and the recognition it got 

from the consumers.” 396 

 

In the case of Red bull 

 

Red bull is the only case of its kind in which the combination of colour were not being 

granted trademark by the EU court of justice. As far back as this Australian caffeinated 

drink, hit the market in 1987, individuals all over the place, shoppers or non-buyers 

could right away relate it to a tall and thin blue-silver can. As of late, after a progression 

of fruitless interests, the CJEU at last, on account of Red Bull GmbH v. EUIPO 

maintained the EU General Court's choice and expressed that this unique shading mix 

isn't qualified for an exchange mark. 

 

Background of the case  

 

Red bull effectively got two of its exchange mark enlisted under class 32 of the Nice 

Classification1; one out of 2002 and the other in 2010 for the shading blend blue-

silver. To, show that this exchange mark supported in the particular character obtained 

by the caffeinated drink, it submitted depictions expressing "Security is asserted for 

the hues blue (RAL 5002) and silver (RAL 9006).  

 

 

																																																								
396 http://www.mondaq.com/india/x/814512/Trademark/Protection+Of+Color+Under+The+Trademark+Law 
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The proportion of the hues is roughly half." (About the primary imprint enrolled in 

2002) and "The two hues will be applied in equivalent extent and compared to one 

another, Blue (Pantone 2747C), silver (Pantone 877C)." (Concerning the subsequent 

imprint enlisted in 2010). It was distinctly in 2013, that the court's entryways were 

thumped by a Polish Company, Optimum Mark, expressing that both the exchange 

characteristics of Red Bull are invalid. It fought that the main imprint ought to be 

proclaimed invalid as it neglected to meet the prerequisites under “Article 7(1)(a) 

Regulation 2017/1001 (EUTMR)”397  since its realistic portrayal didn't deliberately 

organize the hues by partner them in a foreordained and uniform manner.  

 

Further, the portrayal according to which the proportion of shading seemed to be 

'around half', considered various mixes, with the outcome that shoppers would not 

have the option to make further buys with sureness. Concerning the second imprint 

notwithstanding the ground raised above of neglecting to meet the prerequisites under 

Article 7(1) (a) EUTMR, the word 'compared' was fought to have bunch implications 

and the portrayal of the trademark didn't show the kind of game plan where the two 

hues would be applied to the merchandise and was subsequently not independent, 

clear and exact.  

 

Prior to moving toward the CJEU, the case went through various entryways, 

beginning with the EUIPO Cancellation division, which proclaimed both the imprints 

to be invalid as they were not adequately spoken to in an unmistakable and exact way. 

Later the choice was requested before the First Board of Appeal of EUIPO which 

chose to reject the interests totally. Lastly, before coming to CJEU, it was offered 

under the steady gaze of the EU General Court, which upheld the decision  given by 

the Cancellation Division. 

 

Appeal made by the Red Bull 

 

The appeal by the Red Bull before the CJEU was based on five grounds- 

 

																																																								
397 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R1001&from=EN 
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1. The principles of equal treatment and proportionality in connection 

with Article 4 and Article 7(1)(a) EUTMR, 

2. Article 4 and Article 7(1)(a) EUTMR, 

3. The principle of respecting legitimate expectations 

4. The principle of proportionality, and 

5. Article 134(1) and Article 135 of the Rules of Procedure of the 

General Court. 398 

 

Both the parties contended on all the five grounds, after which the CJEU recorded its 

findings on every one of them exclusively; nonetheless, it is the second ground of 

offer which shaped the foundation of the judgment, wherein Red Bull expressed that 

the General Court has blundered in deciphering the instance of Heidelberger 

Bauchemie399  by holding that imprints which contain a unique mix of hues ought to 

in explicit express the spatial course of action of the hues being referred to, and 

accordingly presumed that the realistic portrayal of the characteristic of red bull in the 

present case was not exact and appropriately spoken to.  

 

As per red bull, the previously mentioned judgment ought to have been deciphered 

with regards to conditions of that case just and ought to have not been applied here. 

The CJEU held that dependent on points of reference and the case translated by the 

General Court, plainly the enrolment of an imprint which takes into account a majority 

of multiplications that are neither decided ahead of time nor uniform, is contradictory 

with “Article 4 of Regulation No 207/2009”.  

 

In spite of the fact that the imprints in the present case were particular they neglected 

to meet the criteria of Article 4 of Regulation No 207/22009, and hence the General 

Court didn't fail in dismissing this ground of claim. With respect to the main ground 

the court held that the General Court has encroached neither the rule of 

proportionality nor the standard of equivalent treatment.  

 

																																																								
398http://curia.europa.eu/juris/document/document.jsf?text=&docid=216554&pageIndex=0&doclang=EN&mod
e=req&dir=&occ=first%26%238706%3B=1&cid=4908078 
399 Heidelberger Bauchemie (C‑49/02) 
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The fourth ground of claim was dismissed on its ground being acceptable as another 

request, as a supplication raised without precedent for an intrigue under the watchful 

eye of this Court must be dismissed as prohibited. Further, since the initial four 

ground of advance was dismissed, the last ground didn't remain under the steady gaze 

of the court dependent on the perception on account of Internationaler Halston's v. 

Commission, C‑554/118400  wherein it was held that "Where the various grounds of 

an argument have been dismissed, any type of request looked for concerning the 

supposed unlawfulness of the General Court's choice on costs must be dismissed as 

unacceptable according to that arrangement" 

 

  

																																																								
400 Internationaler Hilfsfonds v. Commission, C‑554/11. 
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CONCLUSION 

 

The CJEU by upholding the decision of the General Court has clarified for once and 

all that in cases concerning trade mark of abstract colour combinations, merely 

showing distinctiveness added by it to the product is not enough, as these marks can 

result in numerous combination of colours and create confusion for customers. This 

judgment is a turning point for such cases as it not only clarified, that till the time a 

colour mark can be subjected to myriad formations and interpretations which are 

neither predetermined nor static in all situations it would not be compatible with the 

EUTMR but also took away the rights of red bull to file a trade mark infringement 

suit for these marks.  

 

It can, however, still resort to the passing off remedy under common law. This 

judgement also acquired the attention of everyone that in order to get a colour 

combination trademark the ratio of colours should be mentioned in clear and precise 

manner. Merely juxtaposing the colours will not amount to valid trademark 

registration. 

 

 


