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MEDIATION: NO LONGER THE POORER COUSIN  
 -ANOOKSHA RATRA* 

 

ABSTRACT 

 

The author of this article attempts to trace the development of commercial 

mediation in India, challenges faced and the adeptness of the current statutory 

framework to support the growing need and demand of mediation.  

 

“An ounce of mediation is worth a pound of arbitration and a ton of litigation.” 

- Joseph Grynbaum.  

 

For long, mediation has been treated as a meagre distant relative of litigation and 

arbitration. The oft adopted adversarial approach of dispute resolution, tainted by 

the hunger of revenge, poses a substantial threat to the growth of mediation in 

India. A staggering figure of 4.4 crore pending cases in the Indian courts bears 

testament to the same. However, a wind of change can be felt in the search for an 

appropriate mode of dispute resolution pertaining to commercial matters.  

 

Key Words: Mediation, Singapore Convention, Cross- Border Mediation,  

Institutional Mediation.  

 

  

 
* Advocate enrolled with the Bar Council of Delhi. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|2 

INTRODUCTION 

It has become imperative for the 

parties to a commercial dispute, to 

not just opt for ADR as an 

‘alternative’ method of dispute 

resolution but to consider the ‘most 

appropriate method’ that is best 

suited to their needs.1 While litigation 

and arbitration continue to be 

favoured as the mode of dispute 

resolution, choosing a mode that 

allows flexibility to the parties to 

mould it around their case, is more 

likely to produce the desired 

outcome.2 Successful mediations and 

settlement agreements are, by 

character, self-executing. This is 

because parties in a business 

relationship who have willingly 
 

1 Justice Sundaresh Menon, Chief Justice of Supreme 
Court of Singapore, ‘Mediation and Rule of Law’, 
Keynote address at the Law Society Mediation 
Forum, 10 March 2017. Available at:  
https://www.supremecourt.gov.sg/Data/Editor/
Documents/Keynote%20Address%20- 
%20Mediation%20and%20the%20Rule%20of%20La
w%20(Final%20edition%20after%20delivery%20%2
0090317).pdf  
2 Jeffrey Scott Wolfie, ‘Across the Ripple of Time: 
The Future of Alternative (Or, Is It Appropriate) 
Dispute  Resolution’  (2001)  36(4)  Tulsa 
 L  Rev  785.  Available  at:  
https://digitalcommons.law.utulsa.edu/cgi/viewco
ntent.cgi?article=2325&context=tlr&httpsredir=1
&referer= 4 Eg. Med-Arb, Arb-Med-Arb clauses 
etc.  

arrived at a mediated settlement, 

would expectedly, in most cases, not 

wriggle out of their obligations as this 

would undoubtedly jeopardise their 

relation with the opposite parties as 

well as their reputation in the 

commercial world.  

 

Further, the incorporation of 

mandatory mediation clauses instils 

confidence and a degree of certainty 

among the parties at arriving on a 

possible settlement, which in turn 

helps keep the business relationship 

afloat. Thus, mediation clauses are 

widely incorporated as a pre-cursor to 

litigation and are in line with arbitral 

clauses in a contract.4  

 

Jurisprudence  

In India, the current legal framework 

just falls shy of a separate Mediation 

Act. However, laudable efforts have 

been made to recognise mediation as 

a front-runner in dispute resolution 

processes. The terms, conciliation and 

mediation are often used 
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interchangeably. Even the 

UNCITRAL Model Law on 

International Commercial 

Conciliation, 2002 defines 

‘conciliation’ to include mediation.3  

However, India desisted from 

adopting the same and clarified that 

‘mediation’ and ‘conciliation’ are not 

synonymous4. In preparation of the 

amendment to the Model Law in 

20185, the Commission decided to use 

the term ‘mediation’ instead of 

‘conciliation’ in an effort to adapt to 

the actual and practical use of the 

terms and with the expectation that 

this change will facilitate the 

promotion of and heighten the 

visibility of the Model Law. However, 

this change in terminology does not 

 
3 Art. 1(3), UNCITRAL Model Law on International 
Commercial Conciliation. Available at: 
https://uncitral.un.org/sites/uncitral.un.org/files/m
edia-documents/uncitral/en/03-90953_ebook.pdf   
4 UNGA, United Nations Commission on 
International Trade Law, Sixty Third session, Vienna, 
7-11 September 2015, A/CN.9/WG.II/WP.191. 
Available at:  
https://undocs.org/en/A/CN.9/WG.II/WP.191   
5 Art. 1(3), UNCITRAL Model Law on International 
Commercial Mediation and International Settlement  
Agreements Resulting fromMediation, 2018.  Available  at:  
https://uncitral.un.org/sites/un
citral.un.org/files/media-
documents/uncitral/en/annex_
ii.pdf   

have any substantive or conceptual 

implications. Currently, the provisions 

of the Arbitration and Conciliation 

Act, 1996 apply for mediation as the 

courts can effect a compromise 

between the parties and follow such 

procedure as may be prescribed. 

Settlements made under Section 30 of 

the Act are enforceable as ‘consent 

awards’.6 

 

Court-referred mediation takes place 

under the aegis of Section 89 read 

with Order X Rule 1A of the Code of 

Civil Procedure, 1908. The Court can 

direct the parties to the suit to opt for 

any of the modes of settlement 

outside Court as specified in Section 

89 (1) of the CPC including 

settlement through Lok Adalat or 

mediation. Order XXXIIA of the 

Code also recommends mediation as 

a mode of dispute resolution. After 

the parties effectively arrive at a 

settlement, the court issues a final and 

binding decree granting enforceability 

 
6 Sec. 74, Arbitration and Conciliation Act 1996. 
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to the settlement.7  Moreover, in 

exercise of its powers under Part X 

and Section 89 (2) (d) of CPC, the 

Hon'ble High Court of Delhi has 

framed the Mediation and 

Conciliation Rules, 2004.  

 

Mediation also finds its roots under 

statutes like the Commercial Courts 

Act, 2015 which necessitates parties 

to exhaust the remedy of pre-

institution mediation before 

institution of a commercial suit.8 If 

the parties successfully arrive at a 

settlement, it would be enforceable as 

a consent award under the Arbitration 

Act.9 In tandem with the provisions 

of the Commercial Courts Act, the 

Central Government formulated the 

Commercial Courts (Pre- Institution 

Mediation and Settlement) Rules, 

2018.10 Other statutes such as the 

Industrial Disputes Act, 1947,13the 

 
7 Afcons Infrastructure Ltd v. Cherian Varkey Construction 
Co (P) Ltd., (2010) 8 SCC 24; Order XXIII, R. 3, 
Code of Civil Procedure 1908.   
8 Sec. 12A Commercial Courts Act 2015.  
9 Ibid, Sec. 12A(5).   
10G.S.R.606(E), New Delhi, 3 July 2018 13 Sec. 4, 
Industrial Disputes Act 1947. 14 Sec. 442, 
Companies Act 2013.  

Companies Act, 2013, 14 Consumer 

Protection Act, 2019,11  Micro, Small 

and Medium Enterprises (MSME) 

Development Act, 200612 also provide 

for mediation; however, their 

applicability is restricted to specific 

cases.   

 

Institutional Mediation  

The legislative landscape lacks the 

prevalence of rules to govern private 

mediation offered by mediators or 

institutional mediation centres, 

beyond the reference of the court. In 

light of the above, there have been 

suggestions by the Srikrishna 

Committee, to review the 

institutionalisation of arbitration 

mechanisms so as to incorporate 

‘Med-Arb’ or ‘Arb-Med’ clauses in the 

procedure of arbitral institutions in 

India.13 The Committee went on to 

 
11 Sec. 37, Consumer Protection Act 2019.  
12 Sec. 18, Micro, Small and Medium Enterprises 
(MSME) Development Act, 2006.  
13 Ministry of Law and Justice, Government of India, 
Report of the High Level Committee to Review the 
Institutionalisation of Arbitration Mechanism in 
India, 30 July 2017, p. 85 Available at: 
https://legalaffairs.gov.in/sites/default/files/Report
-HLC.pdf  18 Ibid, p. 87.  
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suggest that each arbitral institution 

must mandatorily maintain a 

mediation cell, with a panel of 

mediators, where parties must be 

prompted to resort to mediation, 

within a limited time frame.18   

 

However, the prospects of private 

mediation are disheartening. A 

separate and comprehensive law 

governing private mediation in case of 

contractual disputes is still awaited. 

This is because, court- mandated 

mediations/ pre-cursors to litigation, 

lack the free consent and willingness 

of the parties to mediate, thereby 

leaning towards ineffectiveness. 

Further, the resultant settlement 

under the  

 

Commercial Courts Act would be 

enforceable as a ‘consent award’ 

under the Arbitration Act.14 

Accordingly, the threats of challenge 

of the award on various grounds 

enlisted under the Arbitration Act as 

 
14 Sec.12A (5), Commercial Courts Act 2015.  

well as resistance to enforcement of 

arbitral awards would continue to 

haunt. Moreover, several rules such as 

the Civil Procedure Alternative 

Dispute Resolution and Mediation 

Rules, 200315 do not apply to private 

mediations. No status is provided to 

‘private mediators’ as the term, 

‘mediator’, itself denotes mediators 

operating under the court’s mediation 

scheme.16 Private mediations received 

a huge blow when the Delhi High 

Court in Shri Ravi Aggarwal v. Shri Anil 

Jagota observed that settlement 

agreements arising out of private 

mediations are not enforceable as 

settlement agreements arising out of 

conciliations under Part III of 

Arbitration Act.17  

 

Cross- border Settlements  

Prior to the advent of a statutory 

framework in the international 

 
15 Law  Commission  of  India,  headed  by  Justice  M.  Jagannadha  Rao  Available  at:  
http://chdslsa.gov.in/right_menu/rules_regulationsl
sa/pdf_files/cpadrm-rules-2003.pdf    
16 Sriram Panchu, ‘Mediation Practice & Law: The 
Path to Successful Dispute Resolution’, (2nd edn, 
Lexis Nexis 2015) 321.  
17 Shri Ravi Aggarwal v. Shri Anil Jagota, 2009 SCC 
OnLine Del 1475.  
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regime, mediated settlements were 

generally enforceable as any other 

contract. The exceptions lie where 

mediation was undertaken within 

arbitration or litigation proceedings 

and is, therefore, enforceable as an 

arbitral award or court judgment.  

 

In India, such settlement agreements 

are enforced in the following manner:  

a. Court proceedings in tandem 

with the dispute resolution 

clause provided in the 

agreement  

b. Enforcement proceedings of a 

consent award18  

c. Remedies under any enabling 

statute19   

The enforcement via the 

aforementioned methods appear to be 

deceptively simple but is marred with 

 
18 Sec.30, Arbitration and Conciliation Act 1996.  
19 Eg: Art, 32- 33, People’s Mediation Act, 2010, 
Available at: 
https://www.ilo.org/dyn/natlex/docs/ELECT
RONIC/85806/96276/F1660942158/CHN85806.
pdf> ; Art 217, Swiss Civil Procedure  Code 2008,  
Available at:  
https://fedlex.data.admin.ch/filestore/fedlex.data.ad
min.ch/eli/cc/2010/262/20210101/en/pdf-
a/fedlex-dataadmin-ch-eli-cc-2010-262-20210101-en-
pdf-a.pdf.  

limitations. Enforcement by way of 

litigation entirely defeats the purpose 

of mediation. It is disheartening for 

the parties having gone through the 

route of mediation, only to be thrown 

back into the circuit, finding 

themselves riddled with the risks 

associated with litigation and 

arbitrations, which they were 

attempting to subvert in the first 

place. Similarly, for settlement 

agreements effectuated under the 

Arbitration and Conciliation Act, 

1996, the terms agreed take the nature 

of an arbitral award, opening attack to 

various challenges of its enforcement 

provided under the Act. It must be 

ensured that the agreement is in fact 

prima facie enforceable as an award. 20  

 

Therefore, to bring about uniformity 

and ease of enforcement, the 

Singapore Convention was adopted 

 
20 Yaraslau Kryvoi and Dmitry Davydenko, ‘Consent 
Awards in International Arbitration: From Settlement 
to Enforcement’ (2015) 40(3) Brooklyn J of Intl L 
827, 831, Available at:  
https://brooklynworks.brooklaw.edu/cgi/viewconte
nt.cgi?article=1108&context=bjil  
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on 20 December 201821. India signed 

the Convention in August 2019.27 The 

Convention binds contractual parties 

to recognise and enforce settlement 

agreements resulting from mediation 

in international commercial disputes.28   

 

Unlike other agreements, such as the 

New York Convention, the Singapore 

Convention does not operate on the 

basis of reciprocity. The travaux 

preparatoires of the Singapore 

Convention suggest that a reciprocity 

reservation on the lines of the New 

York Convention was discussed, but 

did not garner enough support from 

the member states.22 It was 

deliberated that in a scenario where 

 
21 Available at: 
https://uncitral.un.org/en/texts/mediation/convent
ions/international_settlement_agreements . 27 United 
Nations Treaty Collection, ‘Commercial Arbitration 
and Mediation: United Nations Convention on 
International  Settlement  Agreements 
Resulting  from  Mediation’. 
Available at: 
https://treaties.un.org/pages/ViewDetails.aspx?src=
TREATY&mtdsg_no=XXII-
4&chapter=22&clang=_en. 28 United Nations 
Convention on International Settlement Agreements 
Resulting from Mediation 2020, (A/73/17), 
Preamble.  
22 Report of Working Group II (Dispute Settlement) 
on the work of its sixty-eighth session, New York, 5–
9 February 2018, (A/CN.9/934), para. 81. Available 
at:  https://undocs.org/en/A/CN.9/934 . 30 Ibid.  

reciprocity reservation was allowed 

and a state formulated a reciprocity 

requirement, it would give rise to 

‘legal uncertainties’.30 It was 

mentioned that if a State were to 

formulate a reciprocity reservation 

along the lines of article I(3) of the 

New York Convention, parties would 

not be certain whether the convention 

would be applicable as it would not 

necessarily be feasible to identify a 

country of origin of the settlement 

agreement.23   

 

Several voices favoured the 

applicability of the enforcement 

provisions similar to that of the New 

York Convention as it would simplify 

the implementation of the instrument 

as a practice had already developed on 

those matters under the said 

Convention. It was advocated that the 

objective of the instrument should be 

to facilitate cross-border enforcement 

rather than to provide a regime for 

 
23 Ibid, para 83.  
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enforcement of settlement 

agreements in general.24  

 

However, this view was met with 

dissent and it was pointed out that 

settlement agreements could not be 

meted the same treatment as arbitral 

awards as it was not always easy to 

identify the factor connecting 

settlement agreements to a specific 

place or legal seat.25 Thus, the scope 

of the Singapore Convention was 

enlarged and made applicable to 

mediations conducted over various 

jurisdictions, irrespective of whether 

the Convention has been signed or 

ratified. Moreover, it allows the 

contracting parties a free hand at 

choosing a jurisdiction to arrive at a 

settlement, even if it is a non-

reciprocating jurisdiction. Thus, 

enforcement of mediated settlements 

would receive lesser resistance 

 
24 Report of Working Group II (Arbitration and 
Conciliation) on the work of its sixty-third session, 
Vienna 7– 11 September 2015, (A/CN.9/861), para. 
34. Available at:  
https://undocs.org/en/A/CN.9/861.  
25 Ibid, para 35.  

contrary to that which emerges from 

the New York Convention.  

 

The Singapore Convention provides 

for reservations that the parties can 

undertake which limit the scope and 

applicability of the Convention.26 

Under the first reservation, parties 

may preclude the application of the 

Singapore Convention, to a 

settlement agreement to which it is a 

party or any governmental agency is a 

party.35 This reservation allows the 

States to grant immunity to their 

governments or governmental 

agencies for reasons involving 

national security or public policy.27  

 

The second reservation is for parties 

to ‘opt-in’ or apply the Convention to 

the extent they have agreed upon in 

the settlement agreement.28 However, 

 
26 Art. 8, United Nations Convention on 
International Settlement Agreements Resulting from 
Mediation, (A/73/17). Available at:  
https://uncitral.un.org/sites/uncitral.un.org/files/si
ngapore_convention_eng.pdf. 35 Ibid, Art 8 (1) (a).  
27 Shweta Sahu and Nikita Pattajoshi, ‘Mediation: The 
New Trump Card In Commercial Dispute 
Resolution?, 1 NUJS JODR 1 (2021), p. 89.  
28Supra Note 35, Art 8(1) (b). 38 Supra Note 36, p. 90.  
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there lie certain ambiguities as to the 

stage at which the parties indicate the 

‘opt-in’. It leaves open a wide door 

for the mediator to identify the 

intention of the parties, placing undue 

burden.38  

 

Article 5 of the Convention provides 

grounds for refusal to grant relief. 

Quantitatively, the number of 

grounds provided are more than that 

of the New York Convention with a 

higher degree of specificity.  

 

This provides a higher threshold of 

breach that needs to be established 

and thus limits the scope of resistance 

to the enforcement. Typically, since 

the parties have consented and 

willingly arrived at the mediated 

settlement arising out of the 

agreement, the scope for refusal to 

enforce is low and enforcement is 

high. Moreover, usage of the terms 

such as ‘serious’, and ‘material’ to 

qualify breach, limits the scope of the 

ground. The ground of ‘due process’ 

has not been enlisted under the 

Convention au contraire to the New 

York Convention, to keep the scope 

of refusal to enforcement as narrow 

as possible. Further, the Convention 

wipes out the scope of annulment 

proceedings prior to enforcement of 

the settlement based on issues of 

‘seat’ and ‘venue’ as seen in 

arbitrations. It can be safely assumed 

that the ease of enforcement and its 

narrow scope of refusal under the 

Convention, will provide parties the 

slight push they might need to opt for 

and enforce mediated settlements.   

 

The Road ahead  

In order to bring India on the 

mediation plane in the world, a 

uniform statute is required to resolve 

disputes through mediation. Further, 

institutional mediation or private 

mediations along with training of 

professionals is desirable to tackle the 

issues head front. Additionally, a 

regulatory body which lays out the 

specific qualifications of the 
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mediators   and reviews the 

performance of exiting mediators will 

help in strengthening the regime.   

 

The reference of the highly sensitive 

Ayodhya dispute29 to mediation by 

the Hon'ble Supreme Court of India 

has brought the mediation process to 

the attention of the people. Further, 

in the matter of MR Krishna Murthi v. 

New India Assurance Co. Ltd30., the 

Supreme Court, asked the 

government to consider the feasibility 

of enacting an Indian Mediation Act 

to take care of various aspects of 

mediation in general.   

 

In January 2020, the hon'ble Supreme 

Court of India set up a panel make a 

draft legislation, giving legal sanctity 

to disputes settled through mediation, 

which would then be sent to the 

government as a suggestion from 

 
29 M. Siddiq (D) v. Mahant Suresh Das, Civil Appeal 
No. 10866-10867 of 2010, Order dated March 8, 
2019.  
30 Krishna Murthi v. New India Assurance Co. Ltd, Civil 
Appeal Nos. 2476-2477 of 2019.  

apex court.31 An 'Indian Mediation 

Act' as suggested by the Hon'ble 

Supreme Court is indeed a promising 

proposal in India.  

 

The changing trend, worldwide, can 

be seen from the adoption of the 

2021 Swiss Rules32, SIMC Covid19 

Protocol33 and the LCIA Mediation 

Rules.34 India must also act quickly to 

adopt change and fervently root for 

mediation.

 
31 Available at: 
https://economictimes.indiatimes.com/news/politic
s-and-nation/supreme-court-forms-committeeto-
draft-mediation-law-will-send-to-
government/articleshow/73394043.cms?from=mdr .   
32 Art. 19(5) and 19(6), Swiss Rules of International 
Arbitration, 2021.  
33 May 2020. Available at: http://simc.com.sg/simc-
covid-19-protocol/ .  
34 Effective from 1 October 2020. Available at: 
https://www.lcia.org/lcia-rules-update-2020.aspx .  
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COVID-19 AND THE PLIGHT OF PRISONERS: 

CONSTITUTIONAL AND JUDICIAL RESPONSE 
     -DR. SHARAFAT ALI* & MOHD ZAMA# 

 
 

ABSTRACT 
 

Recently, the world has witnessed deadly communicable respiratory disease called 

COVID-19 caused due to Novel Coronavirus. The outbreak was first reported in 

the Chinese city of Wuhan in December, 2019. The World Health Organization 

has officially declared COVID-19 as pandemic on 11th March 2020 and it has 

spread across the world. While battling against the COVID-19 in an 

unprecedented manner, the majority of the countries all over the world have 

declared lockdown and the people are advised to stay indoors and maintain the 

norms of social distancing and self-isolation. As lockdown continues, a sizable 

population is already locked inside the jails and many countries including India 

have decided to unlock the prisoners as a part of their fight against COVID-19. 

There is a very high risk of an outbreak of corona virus inside the jail and the 

health and safety of the prisoners remain a big challenge before the prison 

administration. The big question is why it took a pandemic to consider and look 

into the plight of prisoners inside the jail. Prison administration is the last pillar of 

the criminal justice system and ensures the discipline among the inmates inside the 

jail. This paper examines the plight of the prisoners inside the jail in the light of 

constitutional and legal framework including International Law. The role of the 

judiciary has also been examined. 

Key Words: Prison Administration, COVID-19, Social Distancing, Self-

Isolation, Open Jail, Human Rights. 

 
* Principal, Siddhartha law College, Dehradun. 
# Assistant Professor, D.E.S.’s Shri Navalmal Firodia Law, College, Pune. 
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INTRODUCTION 
 

“It is said that no one truly knows a nation until one has been inside its jails. A 

nation should not be judged by how it treats its highest citizens, but its lowest 

ones.” 

-Nelson Mandela 

 

The prison system has been in 

existence since time immemorial. It is 

often referred to as the ‘tail end’ of 

the criminal justice system. As per the 

Merriam Webster Dictionary, prison 

is defined as “a place of confinement 

especially for law breakers”.35 Earlier, 

prisons were regarded as places where 

the prisoners were subjected to 

various kinds of punishment, the 

most important being corporal 

punishment. But, in today’s era of 

human rights’ jurisprudence, prisons 

are seen in a more liberal light and are 

considered to be reformative homes 

or correctional facilities, where the 

conditions of prisoners are improved 

and finally prisoners are brought back 

into main stream society. Since they 

 
35 For details see: https://www.merriam-
webster.com/dictionary/prison (Last visited on 
May, 25th 2020) 

are public institutions, it is necessary 

that they work in consonance with the 

rule of law and basic law of the land, 

including but not limited to the 

Constitution. 

 

Upon the official declaration of  

(COVID-19) as a pandemic on March 

11, 2020 by the World Health 

Organization (WHO) , a majority of 

countries including India, the United 

States of America, Australia and 

Canada have declared lockdown and 

people are advised to stay indoors, 

maintaining the norms of social 

distancing and self-quarantine. In the 

light of this, prisoners form a category 

of people who are already locked 

inside jail and it impossible for the 

inmates to guard themselves against 

the onset of COVID-19. The health, 
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safety and security of the prisoners 

remain big challenges for the prison 

administration. 

 

Prisons in India are already 

overcrowded, understaffed, 

unhygienic and in no way sufficiently 

equipped to deal with the pandemic. 

According to the National Crimes 

Records Bureau Report 2018, the all- 

India average rate of occupancy in 

Indian Prisons is 117.6%, which is 

more than the actual capacity of 

prisons. Figures are more serious in 

Uttar Pradesh where the occupancy 

rate is 176.5%, the occupancy rate in 

the Sikkim is 154.3% and in Delhi, it 

is 153.3%.36 Therefore, with this level 

of overcrowding in the prison, it is 

unimaginable to enforce the norms of 

social distancing and self-quarantine 

among the inmates inside the jail. 

Moreover, the risk of an outbreak of 

the disease during a pandemic 

remains extremely  high and therefore 

 
36 Prisons Statistics in India, the National Crime 
Record Bureau Report, 2018. Ministry of Home 
Affairs, Government of India. 

urgent steps must be taken by the 

prison administration to curb the 

spread of the pandemic and thereby 

ensuring the health and safety of the 

prisoners. 

 

The Government of India has also 

invoked the Epidemic Diseases Act37 

to contain the spread of coronavirus 

and has issued certain guidelines 

including social distancing, self-

isolation and wearing a mask while 

going outside. As the Indian prisons 

are already heavily congested, it is 

practically impossible to enforce the 

norms of social distancing and self-

isolation inside the jail. It is common 

knowledge that the prisons in India 

have been coping with a number of 

problems including overcrowding, 

inadequacy of staff and lack of proper 

care and ill treatment of prisoners 

since a while. The National Crimes 

Record Bureau, 2018 confirms the 

confinement of over 4.5 lakh 

prisoners in jails across the country, 
 

37 The Epidemic Diseases Act, 1897 (Act No. 3 of 
1897) 
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while, the capacity at the end of 2017 

was 3.19 lakh. The reason for the 

same was that a majority of the 

prisoners belonged to the under-trial 

category and the jails were already 

accommodating way above their 

official capacity.38 Therefore, an 

analysis of this given data clearly 

depicts the very sorry state of affairs 

of the present prison administration 

in India. In fact, it would not be 

inaccurate to state that unfortunately 

the crucial jail administration is one of 

the most overlooked aspect of the 

criminal justice system. 

 

CONSTITUTIONAL AND 

LEGAL STANDING 

 

The Constitution forms the 

Grundnorm and is unquestionably the 

basic law of the land. It is imperative 

that other laws also must be in 

harmony with the philosophy and 

values laid down in the Constitution. 

 
38 Prison Statistics in India, the National Crime 
Record Bureau, 2018. Ministry of Home Affairs, 
Government of India. 

Though the Constitution of India 

does not directly have specific 

provisions governing jail 

administration, there are certain 

provisions that indirectly cover 

prisons. Under the Indian 

Constitution, law and order39 is a state 

subject and so is the prison 

administration including 

reformatories40. As regards the 

regulation of prison administration, 

the Prison Act41 and the jail manuals 

published by different States are 

binding.   

 

Prison is defined under section 3 (1)42 

of the Prison Act as, “any place such 

 
39 First entry of List II of Seventh Schedule of the 
Constitution of India provides for public order as a 
state subject. 
40 Fourth entry of List II of Seventh Schedule of the 
Constitution of India provides for Prisons and 
reformatories as state subject. 
41 Prison Act, 1894 (Act No. 9 of 1894) 
42 Section 3 (1) “prison” means any jail or place used 
permanently or temporarily under the general or 
special orders of a State Government for the 
detention of prisoners, and includes all lands and 
buildings appurtenant thereto, but does not 
include— (a) any place for the confinement of 
prisoners who are exclusively in the custody of the 
police (b) any place specially appointed by the State 
Government under section 541 of the Code of 
Criminal Procedure, 1882 (10 of 1882) or (c) any 
place which has been declared by the State 
Government, by general or special order, to be a 
subsidiary jail. 
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as lands or buildings under the order 

of the state government for the 

detention of the prisoners”. A 

subsidiary jail can additionally also be 

created at any place by the state 

government by general or special 

order. In India, prisons have been 

broadly categorized into three 

categories. These include central jails, 

district jails and sub-jails. Although 

the prison is a State subject, the 

Union Government while 

acknowledging the importance of the 

system has been providing the 

requisite support, including 

rehabilitation and reformation of the 

prisoners to the State government.  

 

After independence, the Parliament of 

India has enacted the Transfer of 

Prisoners Act43 that provides for 

removal from one State to another of 

persons incarcerated in prisons. 

Section 344 of the Transfer of the 

 
43 The Transfer of Prisoners Act, 1950, No. 29, Acts 
of Parliament, 1950 (India).  
44 Section 3. Removal of prisoners from one State to 
another.—(1) Where any person is confined in a 
prison in a State,— (a) under sentence of death, or 

Prisoners Act provides for transfer of 

prisoners from a prison in one State 

to the prison in another State. 

Another important legislation dealing 

with the prisoners is the Repatriation 

of Prisoners Act45 passed by the 

Parliament of India in 2003. It 

provides for the transfer of certain 

prisoners from India to another 

Country or from another to India. 

 

The Constitution of India does not 

expressly deal with the prison system 

and the rights of the prisoners. But 

there are certain rights available to the 

prisoners. Article 1446 enshrines the 

principles of equality before the law 

 
(b) under, or in lieu of, a sentence of imprisonment 
or transportation, or (c) in default of payment of a 
fine, or (d) in default of giving security for keeping 
the peace or for maintaining good behaviour; the 
Government of that State may, with the consent of 
the Government of any other State, by order, provide 
for the removal of the prisoner from that prison to 
any prison in the other State. (2) The officer in 
charge of the prison to which any person is removed 
under sub-section (1) shall receive and detain him, so 
far as may be, according to the exigency of any writ, 
warrant or order of the court by which such person 
has been committed, or until such person is 
discharged or removed in due course of law. 
45 The Repatriation of Prisoners Act, 2003,  No. 49, 
Acts of Parliament, 2003 (India). 
46 The Constitution of India, art. 14. “The State shall 
not deny to any person equality before law or the 
equal protection of laws within the territory of 
India”. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|16 

and the equal protection of the law. 

Equality connotes that the state shall 

not enact any law discriminating 

among the individuals on the grounds 

of religion, race, caste, sex or place of 

birth.47 Over the years, the judiciary 

has given various dimensions to the 

notion of equality by way of 

interpretation of law and judicial 

ruling. Positive discrimination in favor 

of downtrodden and the lower strata 

is an exception that has been culled 

out by the lawmakers. Considering 

the unequal development of different 

sections, this was a necessity. Justice 

Bhagwati in E P Royappa Case48 has 

elaborated on equality and in doing so 

has opined that, “Equality is a 

dynamic concept with many aspects 

and dimensions and it cannot be 

‘cribbed, cabined and confined’ within 

traditional and doctrinaire limits.” 

Therefore, the notion of equality is 

dynamic and changes over time. 

Prison authorities cannot discriminate 

even amongst prisoners and their 
 

47 Ibid. 
48 E P Royappa v. State of Tamil Nadu (1974) 4SCC 3. 

classification must be reasonable, just 

and fair. 

 

Article 2149 of the Indian Constitution 

protects the life and liberty of the 

individuals and therefore, to protect 

the life of the inmates inside the jails, 

it is incumbent upon the state to 

contain the spread of novel corona-

virus within the prison and take 

appropriate action for safety, security 

and health of prisoners. The Supreme 

Court in Consumer Education and 

Research Centre v. Union of India50 has 

declared the right to health as an 

integral part of the right to life under 

Article 21 of the Indian Constitution. 

The Constitutional Court in Francis 

Coralie Mullin Case51 has emphatically 

declared that “right to life includes 

the right to live with human dignity”. 

This ruling throws light on the fact 

that mere animal existence does not 

 
49 The Constitution of India, art. 21. “No person 
shall be deprived of his life or personal liberty except 
according to the procedure established by law.” 
50 Consumer Education Research Centre v. Union of India, 
AIR 1995 SC 922. 
51 Francis Coralie Mullin v. The Administrator, Union 
Territory of Delhi, AIR 1981 SC 746. 
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qualify as a right to life under the 

Indian Constitution. Keeping this in 

mind, the prisoners are entitled to live 

a healthy and dignified life even inside 

the jail. 

 

A healthy society is a sine qua non for 

the overall development of the nation. 

Article 4752 of the Indian Constitution 

also gives instructions to the state to 

take appropriate steps to raise the 

level of nutrition and the standard of 

living and to improve public health as 

among its primary duties. Although, 

the state is not bound to enforce 

Directive Principles of State Policies 

and on account of their 

unenforceability, their non-

implementation cannot be challenged 

in the court of law, but they still are 

fundamental in the governance of the 

country and the state should 

 
52 The Constitution of India, art. 47. Duty of the 
State to raise the level of nutrition and the standard 
of living and to improve public health. The State 
shall regard the raising of the level of nutrition and 
the standard of living of its people and the 
improvement of public health as among its primary 
duties and, in particular, the State shall endeavour to 
bring about prohibition of the consumption except 
for medicinal purposes of intoxicating drinks and of 
drugs which are injurious to health. 

implement them while enacting 

different laws. Moreover, the very 

purpose of the welfare state would be 

defeated if the provisions of directive 

principles of state policies are not 

acknowledged by the state effectively. 

Hence, the Constitution of India, 

directly or indirectly, has touched 

upon the prison administration and 

the rights of those who have been 

confined inside the jail even in the 

Directive Principles of State Policy.  

 

INTERNATIONAL 

PERSPECTIVE DURING 

COVID-19 PANDEMIC 

 

Covid-19 has impacted the prisoners 

globally. Undoubtedly, the pandemic 

is the greatest challenge we have 

witnessed after the World War-II and 

has its impact all over the world. The 

spread of COVID-19 and affected 

patients have been reported from 

across the world. In a bid to address 

the issues of COVID-19, World 

Health Organization has declared it as 
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public health emergency of 

international concern and issued 

advice and precautions to be taken for 

the public at large.53 International 

organisations such as the United 

Nations Office on Drugs and Crime, 

World Health Organisation, the 

United Nations AIDS and the Office 

of the High Commissioner for 

Human Rights have passed a joint 

statement on COVID-19 in prisons 

and other closed settings such as 

reducing overcrowding in places of 

detention, ensuring access to 

continued health services inside the 

jail, have respect for human rights of 

the prisoners, adherence to the 

United Nations rules and guidelines.54 

 

Further, there are many important 

international documents that have 

discussed prison administration and 

 
53 For detail see: 
https://www.who.int/emergencies/diseases/novel-
coronavirus-2019/advice-for-public (Last visited on 
May 11th 2020) 
54 For detail see: https://www.who.int/news-
room/detail/13-05-2020-unodc-who-unaids-and-
ohchr-joint statement-on-covid-19-in-prisons-
and-other-closed-settings (Last visited on May 15th 
2020) 

prison justice, including the rights of 

the prisoners. All the countries across 

the globe are encouraged to pass 

suitable legislation through their 

central law making body following 

these international norms.  

 

Article 25355 of the Indian 

Constitution empowers the 

Parliament of India to incorporate the 

provisions of International Law into 

the Municipal Law of the Country. 

 

The Universal Declaration of Human 

Rights (UDHR)56, which is an 

important instrument in the history of 

human rights movement, was adopted 

by the United Nations General 

Assembly in Paris on 10th December, 

1948. The Universal Declaration 

Human Rights, for the first time, has 

acknowledged the importance of 

 
55 The Constitution of India, art. 253. “Legislation for 
giving effect to international agreements, Parliament 
has power to make any law for the whole or any part 
of the territory of India for implementing any treaty, 
agreement or convention with any other country or 
countries or any decision made at any international 
conference, association or other body.” 
56 The Universal Declaration of Human Rights, 1948. 
(General Assembly Resolution No. 217 A) 
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human rights including prisoner’s 

rights and laid down basic principles 

to be universally accepted. Article 557 

of the UDHR has denounced torture, 

inhuman or degrading treatment or 

punishment of any individual. Article 

958 has declared arbitrary arrest or 

detention as unlawful. Article 11 (1)59 

deals with the principle of 

presumption of innocence i.e. 

everyone is innocent unless his guilt is 

proved by law in a public and open 

trial. 

 

Additionally, the International 

Covenant on Civil and Political Rights 

(ICCPR)60 was adopted by the United 

Nations General Assembly and came 

into force on 23rd March, 1976. The 
 

57 The Universal Declaration of Human Rights, 1948. 
art. 5. No one shall be subjected to torture or to 
cruel, inhuman or degrading treatment or 
punishment. 
58 The Universal Declaration of Human Rights, 1948. 
art. 9. No one shall be subjected to arbitrary arrest, 
detention or exile. 
59 The Universal Declaration of Human Rights, art. 
11 (1).  Everyone charged with a penal offence has 
the right to be presumed innocent until proved guilty 
according to law in a public trial at which he has had 
all the guarantees necessary for his defense. 
60The International Covenant on Civil and Political 
Rights Adopted and opened for signature, ratification 
and accession by General Assembly resolution 2200A 
(XXI) of 16 December 1966 entry into force 23 
March 1976. 

ICCPR is another historic 

international instrument that has 

codified many legal principles 

including the rights of the prisoners. 

Article 6 (1)61 of the ICCPR has 

recognized the right to life as an 

inherent right and the state must 

protect it. Under no circumstances 

can a person can be deprived of his 

life arbitrarily. Article 762 of the 

ICCPR provides that no one can be 

subjected to the inhuman treatment 

or torture. Further, Article 1063 of the 

same, makes special provision for the 

 
61 The International Covenant on Civil and Political 
Rights, art. 6 (1). Every human being has the inherent 
right to life. This right shall be protected by law. No 
one shall be arbitrarily deprived of his life. 
62 The International Covenant on Civil and Political 
Rights, art. 7. No one shall be subjected to torture or 
to cruel, inhuman or degrading treatment or 
punishment. In particular, no one shall be subjected 
without his free consent to medical or scientific 
experimentation. 
63 The International Covenant on Civil and Political 
Rights, art. 10 (1) All persons deprived of their liberty 
shall be treated with humanity and with respect for 
the inherent dignity of the human person. (2) (a) 
Accused persons shall, save in exceptional 
circumstances, be segregated from convicted persons 
and shall be subject to separate treatment appropriate 
to their status as un convicted persons; (b) Accused 
juvenile persons shall be separated from adults and 
brought as speedily as possible for adjudication. (3) 
The penitentiary system shall comprise treatment of 
prisoners the essential aim of which shall be their 
reformation and social rehabilitation. Juvenile 
offenders shall be segregated from adults and be 
accorded treatment appropriate to their age and legal 
status. 
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treatment of those who are indicted 

for committing offences and declares 

that they must be treated with 

humanity. It has also been mentioned 

that convicted prisoners should be 

separated from under-trial prisoners. 

There must be no question of the 

compromise of dignity of prisoners. 

 

The Convention Against Torture64 is 

another international instrument 

adopted by the United Nations 

General Assembly that completely 

discards the inhuman and degrading 

treatment of any individual including 

prisoners. Article 265 of the 

Convention66 mandates all state 

 
64Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment 
Adopted and opened for signature, ratification and 
accession by General Assembly resolution 39/46 of 
10 December 1984. 
65 Article 2 (1) Each State Party shall take effective 
legislative, administrative, judicial or other measures 
to prevent acts of torture in any territory under its 
jurisdiction. (2) No exceptional circumstances 
whatsoever, whether a state of war or a threat of war, 
internal political instability or any other public 
emergency, may be invoked as a justification of 
torture. (3) An order from a superior officer or a 
public authority may not be invoked as a justification 
of torture. 
66 Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment 
Adopted and opened for signature, ratification and 
accession by General Assembly resolution 39/46 of 
10 December 1984. 

parties to take appropriate steps to 

prohibit the acts of torture in the 

territory of their jurisdiction. It 

further provides that extreme 

circumstances such as war, internal 

disturbance or other public 

emergencies cannot be the 

justification for torture of any 

individual on the part of the state. 

Article 467 of the Convention68 directs 

the state party to declare torture as 

penal offences taking into account the 

gravity of the act through appropriate 

legislation. India is one of the few 

countries that have not ratified the 

UN Convention against Torture. The 

Government of India must first ratify 

the Convention and the Parliament of 

India should enact a suitable 

 
67 Article 4 (1) Each State Party shall ensure that all 
acts of torture are offences under its criminal law. 
The same shall apply to an attempt to commit torture 
and to an act by any person which constitutes 
complicity or participation in torture. (2) Each State 
Party shall make these offences punishable by 
appropriate penalties which take into account their 
grave nature. 
68Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment 
Adopted and opened for signature, ratification and 
accession by General Assembly resolution 39/46 of 
10 December 1984. 
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legislation against torture at the 

earliest. 

 

The United Nations General 

Assembly has adopted the UN 

Standard Minimum Rules for the 

Treatment of Prisoners (also known 

as Mandela Rules) in 201569. Basically, 

these rules are nothing but a 

compilation of certain principles and 

work as a model system for 

contemporary penal institutions. In a 

nutshell, the rules provide for the 

dignity of the prisoners, impartial 

application of rules, separation of 

prisoners on the basis of sex, age, 

criminal record etc. It is high time 

that the Mandela rules must be 

incorporated in the domestic system 

of all countries including India. 

 

JUDICIAL RESPONSE 

 

Taking into account the plight of 

prisoners and the quantum of threat 
 

69 The United Nations Standard Minimum Rules for 
the Treatment of the Prisoners, 2015 (also known as 
Mandela Rules) were adopted by the UN General 
Assembly Resolution 70/175 on 17 December 2015. 

to the life and health of the prisoners, 

the Supreme Court of India in a suo 

motu action, has issued certain 

guidelines and directed the States and 

the UTs to release the prisoners of 

certain categories on “interim bail” 

and “emergency parole”, although it is 

a welcome step to de-congest the 

overcrowded jails but this interim 

measure is not going to work unless 

and until there is a long-lasting 

solution addressing the pathetic 

conditions of the prisoners inside the 

jail. The Apex court has 

acknowledged that there is an 

imminent need to take prompt 

actions to arrest the spread of 

Coronavirus inside the prisons.70 

 

Many states including Maharashtra, 

Karnataka, Rajasthan and Delhi have 

recorded Coronavirus (COVID-19) 

cases inside the jails and have started 

the process of releasing of the 

prisoners, with certain exceptions. 

Authorities in the State of 

 
70 Suo Motu Writ Petition (Civil) No. 1 of 2020. 
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Maharashtra have released more than 

7,200 prisoners in the entire state, 

either on temporary bail or on parole 

with an intention to decongest the 

jails due to the outbreak of COVID-

19.71 In fact, the Maharashtra 

Government has amended the 

Maharashtra Prisons Rules enabling 

the prison authorities to release the 

prisoners who have been punished 

for lesser and non-heinous crimes 

that provide less than seven years of 

maximum imprisonment. Amending 

the Prisons Rules is a stepping-stone 

at a time when there is potential 

threat to the life of the prisoners 

amidst the current coronavirus 

pandemic.72 

 

In the State of Uttar Pradesh, 889 

prisoners have been released on 

 
71 The Times of India, 17th May 2020 available at 
https://timesofindia.indiantimes.com/city/mu
mbai/covid-19-maharashtra-release-7200-
prisoners-to-curb-
overcrowding/articleshow/75785553.cms (Last 
visited on May 20th 2020) 
72 For detail see: 
https://indianexpress.com/article/india/mahar
ashtra-prison-rules-amended-to-enable--
emergenc-parole-to-convicts-during-pandemic-
6402298 (Last visited on July 23rd 202) 

parole and 7816 prisoners have been 

released on interim bail following the 

order of lower courts across the state 

in a bid to decongest the jails.73 

 

In India, the constitutional courts 

have already passed so many 

judgments and assured many rights to 

the prisoners. In State of Andhra 

Pradesh v. Challa Ramkrishna Reddy74 

the Apex court has declared the right 

to life and liberty under article 21 of 

the Indian Constitution is also 

available to prisoner including a 

convict and under trial. The Court 

further opined as, “A prisoner, be he 

a convict or under trial or a detenu, 

does not cease to be a human being. 

Even when lodged inside a jail, he 

continues to enjoy all his fundamental 

rights including right to life 

guaranteed to him under the 

 
73 The Hindustan Times, 3rd April 2010 available at 
https://www.hindustantimes.com/lucknow/in-
up-889-prisoners-released-on-parole-7-816-on-
interim-bail/story-
wQ4mPLZxrmpNv4EJ2fHp2N.html (Last visited 
April 10th 2020) 
74 State of Andhra Pradesh v. Challa Ramkrishna Reddy, 
AIR 2000 SC 2083. 
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Constitution.”75 In Prem Shankar 

Shukla Case76 the Supreme Court 

speaking through Justice Krishna Iyer 

has declared that the handcuffing is 

an inhuman practice and thereby 

restricting the power of prison 

authorities while handcuffing the 

under trials and further declared that 

even the prisoner is a person and not 

an animal. The Apex Court speaking 

through Justice P N Bhagwati 

Hussainara Khatoon Case77 has declared 

that free legal aid to the poor 

prisoners is an essential element of 

just, fair and reasonable procedure 

and it is incumbent upon the state to 

provide speedy trial to the accused.  

 

The Apex Court in Shri Rama Murthy 

Case78 has discussed the issue of 

uniform jail manual for entire 

country. The Court has also ordered 

the government of India to frame the 

 
75 Ibid. 
76 Prem Shankar Shukla v. Delhi Administration, AIR 
1980 SC 1535. 
77 Hussainara Khatoon v. Home Secretary, State of Bihar, 
AIR 1979 SC 1369 
78 Shri Rama Murthy v. State of Karnataka, AIR 1997 
SC 1739 

rules and regulations in the form of 

jail manual to be implemented all over 

the country. The Ministry of Home 

Affairs, Government of India has 

approved the Model Jail Manual in 

2016. The Model Jail Manual 2016 is 

more robust and humane in nature 

and provides for the medical care and 

education of the prisoners. 

Considering the needs of modern 

times, the Model Jail Manual 2016 

also provides for vocational training 

and skill development programme for 

prisoners and also touches upon the 

computerization of prisons. Hence, 

the Judiciary in India has done its part 

in addressing the plight of the 

prisoners through various rulings. 

Unfortunately, the administration 

could not rise to the occasion while 

addressing the issues related to the 

rights of the prisoners. 
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CONCLUSION AND RECOMMENDATIONS 

 

Prisoners are also human beings; therefore, it is the duty of the state to protect 

their constitutional and legal rights. The Prison Act, 1894 is completely outdated, 

based on colonial mindset and is devoid of the very notion of the rule of law. It 

holds no relevance in the contemporary era of human right jurisprudence. 

Therefore, there is a need to overhaul the Prison Act, 1894 and bring it in 

consonance with jurisprudence of articles 14, 19 and 21 of the Indian Constitution.  

 

Moreover, the Parliament of India must acknowledge the United Nations Standard 

Minimum Rules for the Treatment of Prisoners, 2015 through a suitable legislation 

for the protections of the prisoners. 

 

While the prisoners are being released, all the prisoners must be properly screened 

and the prison administration should prioritize old persons, pregnant women and 

those who are suffering from major ailments. The police must be vigilant enough 

to keep watch on those released but should not harass them unnecessarily. Mass 

testing must be conducted in prisons where the outbreak of the Coronavirus has 

already been reported to understand the true prevalence of the Covid-19 in prisons 

and the symptomatic patients must be quarantined and treated accordingly. 

 

The idea of an open jail must be considerd and the same should be set up for 

convicts, barring those who have been convicted for heinous crimes including 

terrorism and offences against state. The All India Committee on Prison Reforms 

constituted in 1980 has also recommended setting up and developing open jails 

across the country. The concept of open jail has been successful in the state of 

Rajasthan where the inmates are allowed to stay with their families and earn their 
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livelihood inside the jail. In fact, a lesson from COVID-19 can make the prison a 

better place for the prisoners in future. 
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THE IMPLICATIONS OF BLOCKCHAIN TECHNOLOGY 

ON CORPORATE GOVERNANCE IN INDIA 
-SRI VAISHNAVI, M.N.* AND KANUPURI SRI HAMSA# 

 

ABSTRACT 

 

The main idea of the present article is to focus on the core concepts of Blockchain 

Technology by which the researchers aspire to the show the real time implications 

on Corporate Governance in India. The aim is to do the same by bringing a 

comparison between two scenarios i.e., Corporate Governance with Blockchain 

Technology and Corporate Governance without Blockchain Technology. 

 

Upon drawing out the scenarios, the authors understood that real compatibility of 

Blockchain Technology on Corporate Governance in India is still a concept of 

discussion and a factor of Blockchain Technology is still in the grey area. This 

finding is arrived at specially considering the recent Bill which is pending before 

the Parliament of India. The said Bill aims to ban Cryptocurrency and the 

Regularization of Digital Cash. Keeping that in mind, the plausible thing the 

authors appreciate various merits and demerits of Blockchain Technology in order 

to actively record our conclusions. This assists in determining the system of 

Corporate Governance in India in the absence of Blockchain Technology.  

 

Further light is also thrown on the continuously evolving nature of blockchain and 

a new precept for corporate governance. The various scams, landmark case laws 

mentioned in this paper make it evident that corporate governance as an aspiring 
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Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|29 

system of the future needs to unlearn in various aspects and blockchain technology 

as a means helps corporate governance to unlearn them.  

 

Key Words: Blockchain Technology, Corporate Governance, cryptocurrency, 

implications.  

 

 

  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|30 

INTRODUCTION 
 

Technology is the key to almost all 

the major aspects in this ever-

evolving world. A revolutionary in the 

arena of Technology, Steve Jobs, said, 

“The creative industries tend to 

dismiss technology as just something 

to buy and not understand how hard 

it is and how creative it can be as 

well.”79 The year 2000 has changed a 

lot and the foundation as a key to this 

major milestone of potential 

technology has started ever since the 

1990s. 

Coming to the present-day scenario, 

people are curious for the knowledge 

and access to various technological 

gizmos, which make complex 

problems into simpler ones. 

Blockchain Technology, for one, is 

another milestone in the larger 

scenario of technology that can 

achieve many things. For example, 

cryptocurrency has been so far the 

one of the most successful products 

 
79 Steve Jobs, Steve Jobs Quotes, AZQuotes, 
https://www.azquotes.com/quote/1086609.  

from the core concept of blockchain 

technology. 

 

Even the view of the Hon’ble 

Supreme Court of India has been 

neutral in this regard of implementing 

the blockchain technology because 

the idea is novel and no such case has 

directly been addressed before the 

Supreme Court. However, in the 

Landmark Case, Internet and Mobile 

Association of India v. Reserve Bank 

of India, the Supreme Court of India 

has observed that cryptocurrency is 

capable of being accepted as a valid 

payment in the country and has also 

further observed that there is no 

apparent “proportional damage” to 

the RBI (Reserve Bank of India) 

regulated entities.80 

 

Another contradicting turn of events 

from the end of Legislature in this 

regard is the Banning of 

Cryptocurrency and Regulation of 

Official Digital Currency Bill 2019 
 

80 Internet and Mobile Association of India v. 
Reserve Bank of India, 2020 Indlaw SC 234 (Ind). 
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which is pending for approval before 

the Parliament of India. With these 

circumstances, it can be inferred that 

the judiciary is optimistic about the 

usage of cryptocurrency in the Indian 

Economy under the able regulation of 

the Reserve Bank of India whereas 

the legislature seems to oppose 

cryptocurrency. 

 

BLOCKCHAIN TECHNOLOGY: 

A STEP TOWARDS HORIZONS 

 

On a broader perspective, one might 

say that this is a stepping-stone for 

the greater good of the nation. Fred 

Ehrsam, who is an American Co-

Founder of Cryptocurrency 

Investment Firm, Paradigm, stated 

that “Everything will be tokenized 

and collected by a blockchain one 

day”, wherein the concept of 

blockchain technology is such that 

pieces of secured information is 

stored on a larger database for equal 

access to every individual related to 

it.81  

 

For example, if we take 

cryptocurrency and when we see a 

transaction between two individuals’ 

i.e., A and B, other authorised parties 

might be able to see the transaction 

but they will never be able to initiate 

or complete it without multiple owner 

permissions. To elaborate the same 

concept in a detailed manner, we can 

say that blockchain is a system where 

larger information is stored in various 

blocks and is put together in chains 

wherein each transaction is given an 

immutable cryptographic signature 

also known as hash.82 

 

This is a decentralised form of 

database, managed by Distributed 

Ledger Technology.83 This 

Distributed Ledger Technology 

(herein after referred to as DLT) has 

 
81 Fehrsam, https://www.fehrsam.xyz/   
82 What is Blockchain?, Euromoney, 
https://www.euromoney.com/learning/blockchain-
explained/what-is-blockchain.   
83 Id. 
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to be applied to the system of 

corporate governance for brighter 

results. Louis.V.Gerstner, who has 

served as Chief Executive Officer 

(hereinafter referred to as CEO) at 

IBM till the year of 2002, had once 

stated “the real mechanism for 

corporate governance is the active 

involvement of the owners.”84 

 

Now, Blockchain Technology is an 

incredible factor in succouring to the 

saying of Gerstner who, like every 

other techie, wanted to contribute and 

develop the concept of corporate 

governance. When we observe 

corporate governance in general, we 

realise that it is an existing framework 

for all the companies for the 

successful performance of the 

company and blockchain technology, 

helps corporate governance to 

achieve the crucial aims of the 

company. 

 

 
84Louis Grestner, Lifehack Quotes, Hippo Quotes, 
https://www.quotemaster.org/Corporate+Governan
ce#&gid=1&pid=3. 

CORPORATE GOVERNANCE: 

A SYSTEM OF CHECKS AND 

BALANCES 

 

Corporate Governance helps the 

companies by various factors, some 

being, risk mitigation and compliance, 

thereby also increasing the 

stakeholder’s value of the company 

and increasing the organisational 

efficiency.85 In the crucial economic 

situations of the company, the 

concept of corporate governance shall 

play a pivotal role in upholding the 

goodwill of the company at that point 

of time. 

 

Also, corporate governance would be 

a self-sustaining aspect in the 

company whenever it goes through 

the process of a merger and 

acquisition wherein the specifics of it 

would include a deal lifecycle which 

changes with every different company 

concerned considering the fact that 
 

85Namrata Sen Chanda, Corporate Governance In 
India- Why is it so critical?, Proschool, 
https://www.proschoolonline.com/blog/corporate-
governance-india.  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|33 

every company getting acquired or 

acquiring would be having different 

objectives and purposes of their 

companies. 

 

On a broader version of the very 

concept of corporate governance, we 

say that corporate governance is a 

system of internal framework whose 

primary objective is to ensure the 

interests of all the stakeholders of the 

company such as the shareholders, 

customers, governments etc.86 In 

India, there are many legislations 

which would ensure a good corporate 

governance in general and many 

committees were formed to assess the 

need for the corporate governance.87 

 

It is also necessary for us to 

understand the fact that the perfect 

corporate governance was built by the 

core fundamentals of 4 P’s which are 

the People, Process, Performance and 

 
86James Chen, Corporate Governance, Investopedia 
(4th July, 2021), 
https://www.investopedia.com/terms/c/corporateg
overnance.asp#citation-1.  
87 Id. 

Purpose and there are high 

probabilities that company might be 

in a better position when these 

fundamentals were followed.88 The 

two sides of the results would be 

either a good-governed company or 

one that is inadequately governed.  

 

For instance, when we observe the 

Enron scandal, we can clearly state 

that the corporate atmosphere itself in 

Enron was deplorable, let alone the 

corporate governance. The Board of 

Directors of Enron had given up 

many rights of their company and had 

allowed their Chief Financial Officer 

(hereinafter referred to as CFO), 

Andrew Fastow, to do business with 

Enron.89 Unfortunately, what 

happened was these private 

partnerships had hidden all the debts 

and liabilities of Enron from time to 

time. 

 

Also, notably, the malicious act of the 

CFO would have resulted in the 
 

88Id.  
89Id. 
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reduction of profits for the company. 

This scandal led to the introduction 

of the Sarbanes-Oxley Act in the 

United States of America (USA), 

which ensured stringent measures 

from then on.90 On a brighter note, a 

company with a good corporate 

governance would turn out very 

useful for the society and itself 

wherein the best example would be 

PepsiCo which had consistently 

followed good corporate governance 

which can be better observed from its 

proxy statement.91 

 

Another instance when the 4 P’s were 

not followed and the company faced a 

situation was in the case of 

Volkswagen AG wherein it is quite 

evident of the fact that a company 

with under-performing corporate 

governance can risk its integrity, 

 
90Will Kenton, Sarbanes-Oxley (SOX) Act of 2002, 
Investopedia (4th February, 2020), 
https://www.investopedia.com/terms/s/sarbanesoxl
eyact.asp.  
91 Ben Maiden, PepsiCo finds governance success 
through evolution, Corporate Secretary (18th 
December, 2020), 
https://www.corporatesecretary.com/articles/shareh
olders/32385/pepsico-finds-governance-success-
through-evolution.  

reliability and various obligations to 

the shareholders of the company, 

combining which can have actual 

damage to the company in various 

regards.92 

 

It is to be observed that the objective 

of any company is to make profits in 

a very legal manner. The real problem 

does come up when the company or 

the corporate governance in the 

company tolerates or abets the illegal 

activities in the company which can 

project to the society as a scandal and 

eventually come out as a scandal too 

like the one which rocked 

Volkswagen AG starting in 

September 2015.93 

Popularly known as the “Dieselgate”, 

which conveyed us the fact that the 

automaker i.e., Volkswagen AG had 

been intentionally and in a structured 

manner, rigged engine emission 

equipment in its cars in order to 

change pollution tests results in 

America and Europe wherein, 
 

92 Supra Note 86. 
93 Supra Note 86. 
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interestingly, Volkswagen’s 

(hereinafter referred to as VW) stock 

shed nearly half its value in the days 

following the start of the scandal and 

its global sales in the first full month 

following the news fell 4.5%.94 

 

The reason for this scandal is due to 

the improper method of following the 

4 P’s wherein the people i.e. the 

shareholders of the company didn’t 

have any voting rights even when they 

are 90% in the total supervisory board 

and moreover, VW’s board structure 

is unique when compared to the 

normal company i.e. the company has 

a two-tier board system, one being the 

management board and the other 

being the supervisory board.95 

 

The supervisory board was meant to 

oversee management and approve 

corporate decisions, but it lacked 

doing so because the board was not 

independent. It consisted a large 

portion of shareholders, thereby, 
 

94 Supra Note 86. 
95 Supra Note 86. 

creating a scenario where there was 

no real independent supervisor. This 

eliminated the true purpose of the 

board, which was to monitor the 

management and the operation of the 

employees within the company, which 

includes rigging emissions.96 

 

BLOCKCHAIN TECHNOLOGY: 

CORPORATE GOVERNANCE 

IN INDIA 

 

With the development of blockchain 

technology at its saturation level, then 

we can also come to the result that 

what Fred Ehrsam said was true. 

However, Blockchain Technology is 

still at the nascent stages and there is 

a lot of time as well as scope of 

development for blockchain 

technology but we have a few ideas 

combined with the advantages of 

blockchain technology that will be a 

positive implication on the 

constructive concept of corporate 

governance. 

 
96 Supra Note 86. 
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Since the concept is in the basic 

stages of development, let us keep 

internet as a pre-requisite for 

blockchain technology and with the 

internet as a supportive web, 

blockchain is an amalgamation of 

three basic technologies which are 

cryptography, smart contracts and 

DLT wherein these are all 

independent technologies and they 

can be used independently in stand-

alone applications, or jointly with the 

others.97 

All these technologies existed even 

before the concept of blockchain was 

introduced but the amalgamation 

itself can be viewed as blockchain at 

present. The best interpretation for 

the blockchain technology is to view 

blockchain technology as a business 

model amalgamating these 

component technologies with an 

innovative and secure design wherein 

the success or failure of a given 

 
97 Vedat Akgiray, Blockchain Technology and 
Corporate Governance, Organisation for Economic 
Co-operation and Development (6th June, 2018), 
https://www.oecd.org/officialdocuments/publicdisp
laydocumentpdf/?cote=DAF/CA/CG/RD(2018)1/
REV1&docLanguage=En.  

design shouldn’t be attributed to any 

single component technology or vice-

versa.98   

 

A blockchain network is always a 

decentralized one with a peer-to-peer 

(hereinafter P2P) network of 

transaction confirmations and 

ownership transfers without an 

intermediary component or network 

wherein computers use the three basic 

technology components to confirm 

the transactions that are then written 

into blocks, and chains of such blocks 

form a ledger using DLT and this 

data, once recorded is permanent and 

requires the permission of the 

previous hashed users to view it or 

change it.99 

 

The usage of blockchain technology 

in India can be observed in the best-

case scenario of Know Your 

Customer (hereinafter referred to as 

KYC) protocol wherein the trails of 

blockchain were run by the National 
 

98 Id. 
99 Id. 
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Stock Exchange (hereinafter NSE) in 

2017 involving the country’s leading 

banks.100 Also, KYC was made 

mandatory by the Reserve Bank of 

India to all the entities governed by it 

or under it, after which, many leading 

banks and companies started to ask 

for KYC.101 

 

Many service-based companies such 

as Swiggy also started complying with 

the norms of RBI for KYC soon after 

the basic blockchain trail for KYC 

protocol took place by the NSE.102 

This is the juncture in this paper 

where we believe that, India as a 

fastest developing country, has made 

its first step towards blockchain 

technology. However, including 

blockchain technology in corporate 

governance will certainly have its own 

advantages. 

 
100 Id. 
101 Master Direction-Know Your Customer (KYC) 
Direction, 2016 (Updated as on May 10th, 2021), 
RBI/DBR/2015-16/18, Master Direction 
DBR.AML.BC.No.81/14.01.001/2015-16. 
102 Harsh Upadhyay, Swiggy launches its own wallet- 
Swiggy Money, Entrackr (26th December, 2019), 
https://entrackr.com/2019/12/swiggy-launches-its-
own-wallet-swiggy-money/.  

BLOCKCHAIN TECHNOLOGY 

AS A MECHANISM TO 

ENHANCE CORPORATE 

GOVERNANCE 

 

As Blockchain Technology uses 

advanced arithmetic and creative 

software rules to manage databases it 

is exceedingly difficult for attackers to 

modify or alter the information. Any 

transaction information that has been 

validated and become part of a block 

is highly difficult, if not impossible, to 

modify. Considering the required 

transparency in the system of 

blockchain technology, the users have 

an ideal and adequate amount of 

access to the details of transactions, 

further protecting them from any 

unnecessary altering or modifications.  

Blockchain's inherent qualities are 

difficult to duplicate by any other sort 

of technology now available, which is 

why it is frequently referred to as a 

revolutionary and 

innovative technology. When the 

traits of decentralization, 
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immutability, transparency, and 

security are combined, the result is 

the concept of "trustlessness." Due to 

blockchain, the confidence that is 

traditionally required of vendors to 

offer their services is no longer 

required.  

 

Blockchain is a decentralized 

technology, which means it is not 

controlled by a single entity. Instead, 

any transaction completed on the 

network is confirmed via consensus 

procedures across a network of 

nodes. In this circumstance, all 

network participants should accept 

unanimously to create a new block 

and do so while maintaining the 

network's integrity. Another essential 

blockchain attribute is immutability. It 

refers to how data on the blockchain 

remains unchangeable once it has 

been recorded and processed, 

ensuring that it is safe from any 

modifications or attacks. Since 

altering data on a single block would 

necessitate a significant amount of 

computer power. Each block also 

contains a hash of the previous block, 

forming a chain that extends all the 

way back to the first block. As a 

result, records are irreversible and 

cannot be altered. This means that 

decentralized threat data can be made 

accessible in the case of cybersecurity. 

While some may argue that in-depth 

studies and reports provide sufficient 

assurance that security solutions are 

working as they should, prejudice may 

play a role because these businesses 

are investing for the analysts, 

clearances, and other 

acknowledgements in the first place. 

Due to the transparency of 

blockchain, any bias may be avoided. 

 

There's no denying that blockchain is 

transforming our understanding of 

cybersecurity. In the cybersecurity 

community, transparency is only one 

of the numerous ways that blockchain 

may benefit security companies, 

regular end users, and even 

governments. It's not every day that 
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we come across technologies that can 

both ensure the validity of assaults 

and make them public. Security 

companies will be able to provide 

concrete evidence to back up their 

claims of performance or efficacy, 

and individuals will be able to use this 

information when selecting a 

cybersecurity solution thanks to 

blockchain. 

 

Blockchain Technology as a 

mechanism helps to reduce 

administrative burden and fraud or 

selling of data regarding confidential 

matters outside the company while 

ensuring increased efficiency. Many 

long-standing issues connected to 

corporations' or companies’ failure to 

retain precise and appropriate records 

of who owns their shares could be 

solved by using blockchains to record 

stock ownership.103 Future addition 

may allow blockchains to store self-

 
103MARCEL KAHAN & EDWARD B. ROCK, 
INDEX FUNDS AND CORPORATE 
GOVERNANCE: LET SHAREHOLDERS BE 
SHAREHOLDERS, 
https://www.bu.edu/bulawreview/files/2020/1
0/KAHAN-ROCK.pdf 

executing smart contracts, such as 

employee stock options or incentives 

held by outside investors. These smart 

contracts could be used in areas like 

pre-contractual financial distress 

resolution. 

 

For as long as financial markets have 

existed, numerous examples of illegal 

behaviour ascribed to banks, 

exchanges, and regulators have tended 

to undermine public faith in them. 

Some of the instances of such corrupt 

actions may range from NASDAQ 

odd-eighths scandal104 in 1994 and the 

after-hours mutual fund trading 

scandal in 2003105 to many other 

enormous scandals in 2020.106 In this 

case, blockchains have the potential 
 

104Michael Schroeder, Nasdaq: An Embarrassment 
Of Embarrassments, Bloomberg (November 7, 
1994,), 
https://www.bloomberg.com/news/articles/199
4-11-06/nasdaq-an-embarrassment-of-
embarrassments 
105 The Sad But Overblown Mutual Fund Scandal, 
Forbes (Nov 4, 2003), 
https://www.forbes.com/2003/11/04/cx_da_110
4topnews.html?sh=54ff789061db  
106FORTUNE EDITORS, The biggest business 
scandals of 2020 (December 27,  2020), 
https://fortune.com/2020/12/27/biggest-
business-scandals-of-2020-nikola-wirecard-
luckin-coffee-twitter-security-hack-tesla-spx-
mcdonalds-ceo-ppp-fraud-wells-fargo-ebay-
carlos-ghosn/ 
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to give unparalleled transparency, 

allowing investors to recognize the 

ownership positions of debt and 

equity investors (including that of the 

firms' managers) and reducing the 

possibilities for income-oriented or 

corrupt regulatory actions, exchanges, 

and corporations that are publicly 

traded. Legacy platforms are quickly 

becoming obsolete, and digital 

companies are starting to offer simple 

yet revolutionary financial services. As 

a result, large financial institutions are 

collaborating with technology firms in 

order to maintain their market 

dominance. However, the reality is 

that "scale benefits are dwindling in 

importance, while quality of service is 

increasing in importance and the 

transaction cost, efficiency, good 

accessibility, accountability, and 

protection against "being scammed" 

are all factors that influence quality. 

All of these are possible with 

blockchain technology. 

 

In a traditional corporate entity, the 

Annual General Meetings (AGMs) are 

often regarded as tedious yearly 

routines, and its vital fundamental 

duties, such as providing information, 

providing a forum, and making 

decisions, have been de facto lost. 

Furthermore, the AGM has 

operational weaknesses, particularly 

when shareholders vote remotely. It 

helps to protect the interest of the 

shareholders as they can discuss on 

topics like upcoming business events, 

growth of the company etc., in order 

review and sustain the growth of the 

company. Blockchain technology acts 

as an important mechanism to 

modernize AGM’s as it has the 

potential to significantly reduce 

shareholder voting costs as well as 

company organization costs. 

Furthermore, blockchain technology 

can help accelerate the decision-

making and promote quick and 

efficient shareholder participation. 

Furthermore, the key challenges with 

current intermediary chains and 
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remote voting systems are 

transparency or accountability, 

verification or authentication, and 

identity - all of which are strongly 

attributable as the benefits of 

blockchain technology.  

 

The most important issue to answer 

before investing in a blockchain 

project is if there is an issue or pain 

point that has to be addressed, as well 

as a business case for doing so. The 

strategic value of blockchain, like any 

other foundational technology, can 

only be recognized if economically 

feasible solutions are applied at scale. 

According to a McKinsey analysis of 

over 90 blockchain use cases, the 

initial impact will be seen through 

improvements on productivity. 

Existing processes can be made more 

cost-effective by minimizing 

middlemen or the regulatory burden 

of record-keeping transaction 

reconciliation.107 Revenue generation 

 
107 Brant Carson, Giulio Romanelli, Patricia Walsh 
and Askhat Zhumaev, Blockchain beyond the hype: 
What is the strategic business value?, McKinsey 

and capital alleviation are second-

order benefits, which will eventually 

lead to the development of new 

products or business models and 

revenue streams, but not in the near 

future.108 

 

Smart Contracts are helpful in saving 

time, reducing transaction costs and 

making a secure transaction. A smart 

contract is a part of computer code 

that can be used to analyse, execute, 

and enforce a contract. It can be used 

to exchange money, property, shares, 

or anything else of value in an open, 

crisis-free manner without the need 

for a mediator. They cut the cost of 

verification and enforcement in half. 
109Also, Stakeholder engagement is a 

highly sought part of corporate 

governance, and blockchain 

technology is a great instrument for it. 

 
Digital (June 19, 2018), 
https://www.mckinsey.com/business-
functions/mckinsey-digital/our-
insights/blockchain-beyond-the-hype-what-is-
the-strategic-business-value# 
108 Id. 
109 What are smart contracts on blockchain?, IBM, 
https://www.ibm.com/in-en/topics/smart-
contracts 
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There are several similar merits of 

using blockchain technology for 

corporate governance wherein one of 

them is that traditional auditing will 

be greatly reduced by blockchain 

accounting systems, forcing audit 

companies to reconsider their roles. 

The need for litigation and the 

predicted expenses of financial stress 

be avoided if smart contracts are 

properly implemented. Many 

challenges associated with firms' 

failure to retain accurate and timely 

records of who owns their shares 

could be solved by using blockchains 

to register stock ownership. The 

potential of blockchain for trust and 

security could make statutory flings 

from firms to corporate registries and 

information interchange between the 

two easier. Blockchain technology has 

an integrated trust component, which 

means that someone does not want to 

show up in person to establish their 

identification, thereby giving them a 

digital identity, which is all we wish 

for during the evolution of a techie 

world. Piracy may be prevented in any 

business, including people, 

manufacturing, services, and 

conglomerates protecting the 

intellectual property rights of the 

concerned party.  

 

The world changes with time and so 

our needs. From the first time the 

cave man invented wheels110 to the 

latest and advanced smart cars111, 

humans are always known to be 

evolving and dynamic. The 

Researchers after properly 

understanding and analyzing the 

concept of blockchain technologies 

and its implications on corporate 

governance would say that it is a tool 

to ensure and enhance corporate 

governance and is beneficial for not 

only the government, but also for the 

other stakeholders of the company. 

 
110Megan Gambino, A Salute to the Wheel, 
SMITHSONIANMAG.COM (JUNE 17, 2009), 
https://www.smithsonianmag.com/science-
nature/a-salute-to-the-wheel-31805121/ 
111 7 Mind-Blowing Smart Car Technologies That 
Will Hit the Road Soon, Wired Shopper (May 13, 
2021), https://thewiredshopper.com/7-mind-
blowing-smart-car-technologies-that-will-hit-
the-road-soon/  
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LEGAL ASPECTS AND 
IMPLICATIONS OF 
BLOCKCHAIN TECHNOLOGY 
ON CORPORATE 
GOVERNANCE   
 

At present, blockchain in India is not 

governed or regulated by a particular 

law. Nevertheless, its applications can 

be governed based on sector, for 

instance, Insurance Regulatory and 

Development Authority of India 

(IRDAI) and SEBI regulates the 

blockchain tech in capital markets 

while cryptocurrency is regulated by 

RBI. Also, different applications are 

regulated by different laws. For 

example, Smart Contracts must be in 

accordance with related provisions of 

Indian Contract Act, 1872112 to be 

enforced and valid. Section 10113 

outlines the characteristics of a legal 

contract, which must be met by a 

smart contract in order for it to be 

considered valid and binding. This 

obligation is in addition to any sector-

specific rules that the government 

 
112 Indian Contact Act, 1872. 
113 Indian Contact Act, 1872, s. 10. 

may establish to support smart 

contracting (such as those that may 

apply to insurance contracts). The 

Section 10-A of the Information 

Technology Act, 2000 114(herein as IT 

Act) deals with “the validity of 

electronic contract and execution.” 

 

For authorization and restricted 

access, smart contracts use 

electronic signatures. Despite the fact 

that IT Act allows digital signatures to 

be used to authenticate documents 

and comprises laws governing 

certifying agencies' authority, 

procedures for granting licenses, and 

responsibilities, this Act does not 

clearly ban the use of self-generating 

digital signatures via blockchain 

technology. Furthermore, because 

there is no option for express 

recognition of the same, any contract 

created with blockchain technology 

that needs a sign to authorize it is 

technically invalidated.115 

 
 

114 Information Technology Act, s.10-A. 
115 The Information Technology Act, s. 5. 
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Nevertheless, of the fact that there are 

no legal provisions for protecting data 

privacy and security, the company or 

the corporate entity must follow the 

general principles and laws governing 

cyber security and privacy in India. 

Due to the fundamentally 

decentralized nature of blockchains, 

challenges with enforcement will 

arise. The amendment to the IT Act 

in 2008 safeguarded privacy as a 

statutory right. A business entity or 

corporate body may be held 

accountable for damages under 

Section 43-A of the IT Act if it fails to 

“develop and maintain reasonable 

security methods and procedures in 

connection to sensitive personal data 

or information (SPDI).”116 According 

to Section 72-A of the IT Act, “any 

disclosure of personal information in 

violation of contractual commitments 

is punishable by imprisonment for 

not more than three years or a fine of 

not more than 500,000 rupees or 

both” which can be avoided by the 

 
116 The Information Technology Act, s. 43-A. 

company adopting blockchain 

technology.117 

 

The Information Technology 

(Reasonable Security Practices and 

Procedures and Sensitive Personal 

Data or Information) Rules, 2011 

(SPDI Rules) were published on April 

13, 2011 set forward a broad 

framework to protect sensitive data.118 

“Regulatory sandboxing has been 

implemented by numerous sectoral 

regulators in India to promote and 

encourage innovation (including the 

use of blockchain technology) in their 

respective sectors. The Insurance 

Regulatory and Development 

Authority of India (Regulatory 

Sandbox) Regulations, 2019119 were 

introduced by IRDAI and went into 

effect on July 26, 2019, for a period of 

two years.”120 While the “RBI released 

its final recommendations for the 

 
117 The Information Technology Act, s. 72-A. 
118 Information Technology (Reasonable Security 
Practices and Procedures and Sensitive Personal Data 
or Information) Rules, 2011, R.3. 
119 The Insurance Regulatory and Development 
Authority of India (Regulatory Sandbox) Regulations, 
2019. 
120 Id 
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Enabling Framework for Regulatory 

Sandboxing on August 13, 2019, the 

Framework for Regulatory Sandbox, dated 

5 June 2020, was also introduced by 

SEBI.” 121Each of the aforementioned 

sandbox regulations specifies 

qualifying requirements, application 

procedures, the scope of flexibilities, 

and the period of trial, among other 

things.  

BLOCKCHAIN TECHNOLOGY: 
A WEAPON AGAINST 
CORRUPTION  
 
In ICICI Bank Videocon Bribery 

case,122 in 2020, after filing a criminal 

case for money laundering based on a 

FIR lodged by the CBI against the 

Kochhar’s, Videocon's Dhoot, and 

others, the Enforcement Directorate 

arrested Deepak Kochhar in 

September 2020. Videocon Industries 

 
121 Enabling Framework for Regulatory Sandboxing 
on August 13, 2019, the Framework for Regulatory 
Sandbox, 5 June 2020, SEBI, 
https://www.sebi.gov.in/legal/circulars/jun-
2020/framework-for-regulatory-
sandbox_46778.html  
122 Deepak Virendra Kochhar v. Directorate Of 
Enforcement, CRIMINAL BAIL APPLICATION 
NO.1322 OF 2020. 

wired Rs. 64 crores to Nupower 

Renewables Pvt Ltd (NRPL) on 

September 8, 2009, according to the 

federal investigation agency, out of a 

loan sum of Rs. 300 crores sanctioned 

by an ICICI Bank panel led by 

Chanda Kochhar (wife of Deepak 

Kochhar). After the loan was 

disbursed, the cash were transferred 

the next day. NRPL, formerly known 

as Nupower Renewables Limited, is 

owned by Deepak Kochhar (NRL). 

 

In February 2018, the Punjab 

National Bank (PNB), one of the 

nation's leading public-sector lenders, 

was caught up in a Rs. 11,400 crore 

transaction fraud scandal, popularly 

known as PNB-Nirav Modi Scam123 

The bank discovered and reported 

$1771.69 million in "fraudulent and 

illegal transactions" in one of its 

Mumbai branches to the Bombay 

Stock Exchange (approx.). PNB then 

filed two cases with the CBI alleging 

fraudulent transactions totalling Rs. 
 

123 Government of India v. Nirav Deepak Modi, 
decided on 25-02-2021. 
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11,400 crores between billionaire 

diamantine Nirav Modi and a 

jewellery firm. This was on top of the 

Rs. 280 crore fraud case for which 

Nirav Modi was already being 

investigated by PNB. Modi is facing 

two separate criminal charges. The 

CBI case concerns a large-scale fraud 

against PNB involving the fraudulent 

acquisition of "Letters of 

Understanding," while the 

Enforcement Directorate is looking 

into the laundering of the proceeds of 

that fraud. 

 

In Satyam Scandal, “Satyam was a 

well-known publicly traded company 

and also won the Golden Peacock 

Global Award for corporate 

governance at one point. 

Nevertheless, through deceptive 

accounting practises, the firm 

collaborated with auditors to deceive 

investors, regulators, the board of 

directors, and other stakeholders. 

When the company acknowledged to 

misrepresenting accounting practises, 

the scam was discovered, and 

regulators like SEBI stepped in and 

took action. Satyam's attempt to 

invest Rs. 7,000 crores in Maytas 

Properties and Maytas Infrastructure 

sparked the controversy. Raju's 

relatives were the owners of these 

enterprises. On December 16, 2008, 

the board of directors approved the 

investments, although the investors 

were against them. Funds and 

financial assets were overstated, while 

debts were understated, causing the 

firm's records to be tampered with. 

As a consequence, Company was sued 

in a number of ways by the 

investors.”124 

 

The Satyam board's decision was 

overturned after the Maytas deal and 

following lawsuits. The World Bank 

prevented Satyam from performing 

any business for eight years, and four 

 
124 HT Correspondent, New Delhi Satyam scam: All 
you need to know about India's biggest accounting 
fraud, Hindustan Times (April 9, 2015), 
https://www.hindustantimes.com/business/sat
yam-scam-all-you-need-to-know-about-india-s-
biggest-accounting-fraud/story-
YTfHTZy9K6NvsW8PxIEEYL.html 
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independent directors resigned. 

Corporate India reacted angrily to the 

Satyam scandal, with many calling for 

swift regulatory changes. The CII 

(Confederation of Indian Industries), 

the National Association of Software 

and Services Committee, and the 

SEBI Committee on Disclosure and 

Accounting Standards, among others, 

have begun looking into policy 

changes concerning the Audit 

Committee, Shareholder Rights, and 

Whistle-blower Policy. These 

committees prepared a variety of 

recommendations that were 

eventually considered by the 

legislature.”125 

 

There are several other scams like 

NASDAQ odd-eighths scandal in 

1994126, the technology stock IPO 

scandal (2002),127 the after-hours 

mutual fund trading scandal (2003),128 

 
125 Id 
126 Supra 26 
127 BEN GEIER, What Did We Learn From the 
Dotcom Stock Bubble of 2000?, TIME (MARCH 
12, 2015 ), 
HTTPS://TIME.COM/3741681/2000-
DOTCOM-STOCK-BUST/  
128 Supra 27 

the LIBOR manipulation scandal 

(2011)129 and the foreign exchange 

front-running scandal (2013)130 

among others that have been 

occurring since the beginning and 

usage of blockchain technology would 

be a great way to prevent such 

corruption and fraud while promoting 

the interest of the parties by making 

secured transactions.

 
129 James McBride, Understanding the Libor 
Scandal, Council on Foreign Relations (October 
12, 2016), 
https://www.cfr.org/backgrounder/understa
nding-libor-scandal 
130 Katie Martin, Caroline Binham  and Kadhim 
Shubber, Forex scandal comes down to case against 
the ‘Cartel’, Financial Times (OCTOBER 7 2018), 
https://www.ft.com/content/1b63dd84-c8bc-
11e8-ba8f-ee390057b8c9  
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CONCLUSION 
 

There are many implications that blockchain technology necessarily has on the 

broader concept of corporate governance, one such being DLT which is the most 

advanced concept of secrecy of information considering the fact that the 

information is the key to all global innovations. Unfortunately, we have observed 

that the broader concept of the blockchain technology is still under development 

and has vast horizons of developmental goals to achieve.  

 

Therefore, there are still many disadvantages and uncertainties with regard to 

blockchain technology wherein blockchain does not use a distributing computing 

system and is a decentralized network which depends on individual nodes which 

may or may not function properly at a given scenario or time considering the fact 

that the individual nodes are compiled together in a network from various places. 

Also, the issue of scalability increases with the number of increasing nodes in the 

network which ultimately slows down the very purpose of the blockchain 

technology aiding the governance of a corporate entity. 

 

Adding on to that, every time the DLT is used the energy consumed is very high 

owing to the fact that every individual node in the network might not be in the 

same place considering the fact that the data is spread through the network from 

an offline database. However, considering the scenario in India still we could 

assertively state that cryptocurrency as a branch of blockchain technology has its 

own disadvantages, some being the probability of higher losses, a lot of black-

market activity and cyber-hacking, all happening when the RBI guidelines still 

exists.  
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Resultantly, the legislature being quite aware of the forthcoming consequences of 

the cryptocurrency had been working on the Banning of Cryptocurrency and 

Regulation of Official Digital Currency Bill, 2019, thereby realising the real-time 

necessity of regulating the official digital currency. We observed that the 

blockchain technology is secure and a necessary upgradation for corporate 

governance. 

 

At the summing-up of the paper, we understand that blockchain technology itself 

is evolving and is of course, a new precept for corporate governance to learn and 

the various scams, landmark case laws mentioned in this paper make it evident that 

corporate governance as an aspiring system of the future needs to unlearn in 

various aspects and blockchain technology as a means helps corporate governance 

to unlearn them. 
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EVOLUTION OF RIGHTS OF MARRIED WOMEN AGAINST 

DOMESTIC VIOLENCE 
-BHUVANESHWARI JAISWAL* & MUSKAN BAIS# 

 

ABSTRACT 

 

Domestic violence occurs in all countries around the world. This is a serious social 

and public health issue that includes the problem of physical and sexual violence, 

emotional abuse, and controlling behaviors by intimate partners. In India, domestic 

violence against women has become an important issue for discussion in the 

present scenario. On this issue, media and politicians place great attention due to a 

progressive rise in trends of violence against women.  Domestic violence is a 

pattern of behavior, which involves violence or abuse by one person against 

another in a domestic relationship. This study reveals the presence of domestic 

violence in Indian society. 

 

An analysis has been made to study the presence of domestic violence even after a 

large number of laws implemented in society. However, despite an increasing 

number of laws being implemented like Section 304-B and 498-A, Section 125 

Code of Criminal Procedure 1973, The Dowry Prohibition Act 1961, Hindu 

Marriage Act 1995, Muslim Women (Protection of Rights on Divorce) Act, 1986, 

The Medical Termination of Pregnancy Act, 1971 and so on, but the condition of 

women has not improved. 

 

 
* Student, B.A. LL. B (Hons.), Renaissance Law College. 
# Student, B.A. LL. B (Hons.), Renaissance Law College. 
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Therefore, The Protection of Women from Domestic Violence Act 2005, was 

passed by the Indian parliament to protect women from Domestic Violence. This 

Act contains provisions that protect the fundamental rights of women against men. 

This law provides civil remedies to the victims of domestic violence and will assure 

peaceful coexistence among family members. 

 

In addition, the authors have tried to analyze the current situation of women in the 

midst of the COVID-19 pandemic, specifically since ‘Stay at home' has become a 

common mantra of governments and public health organizations. The authors 

have identified the current condition of women around the world during the 

lockdown and the picture seems far from rosy.  

 

The government seems to have failed in planning for the impact on such aspects 

during the worldwide lockdown. The authors finally concluded the paper by 

addressing domestic violence as a serious and urgent issue not only for the 

government but also for society. If the same is not done, the problem will only get 

worse. It also needs to be considered that no crime from the society can be 

completely eradicated, however it can be systematically overcome with stringent 

reforms and mechanisms. 

  

Key Words: Domestic Violence, COVID-19, Empowerment, Government, 

Reforms.  
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INTRODUCTION  

 

“There is one universal truth, 

applicable to all countries, cultures 

and communities: violence against 

women is never acceptable, never 

excusable, and never tolerable”. 

 

India has slighted the problem of 

domestic violence since eons with the 

state condoning it as a "private" 

matter. Though it is not committed 

against women only, but it has been 

the most ubiquitous constant in the 

life of women. One of the most 

blatant expressions of patriarchy is 

also known as “intimate terrorism”. 

The prevalence of social norms and 

cultural & religious dogma is the 

primary reason that has the rooted 

tendency of “keeping women in their 

`places”. This has led to the division 

in gender roles and power dynamics. 

 

According to the World Health 

Organization, globally, more than one 

in three women experienced physical 

and sexual violence during their 

lifetime.  According to the Crime in 

India Report 2018, published by the 

National Crimes Research Bureau 

(NCRB), every 1.7 minutes a crime 

was registered against women in 

India, every 16 minutes rape was 

committed and in every 4.4 minutes a 

girl is subjected to domestic violence. 

From March 24 till April 1, just the 

early days of the pandemic, the 

National Commission for Women 

(NCW) has received 69 domestic 

violence complaints and it is 

increasing day by day. It is evident 

that addressing domestic violence has 

become an important subject not only 

for government, but also for society.  

 

As far as legal development is 

concerned, there was an initial 

demand to enact a law to prevent 

dowry-related violence as a large 

number of women were dying in their 

marital homes due to dowry 

harassment. Due to this, Section 498 

A was inserted as a specific criminal 
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offense in the IPC by the amendment 

in 1983, which specifically deals with 

cruelty to women married by her 

husband or family. After this, 

Protection of Women from Domestic 

Violence Act was passed in 2005 

which provides more effective 

remedies for women facing violence. 

Unfortunately, even after the efforts 

of legislation, the law has not been 

enforced effectively by the states. 

 

HISTORICAL BACKGROUND 

 

In Indian society, the ideal picture of 

a woman has always remained as a 

devotee to serve her husband and is 

regarded as her husband's life long 

companion. Furthermore, she is also a 

mistress of her husband's household 

and a real partner in all his activities, 

including religious sacrifices. In 

traditional times it was thought that 

women have bad tendencies and 

because of these evil inclinations and 

birth, they should be kept under the 

control of men at all stages of their 

lives. Only those women were 

considered as ideal women who do 

not attempt to break these bonds of 

control. However, women's salvation 

and happiness revolve around their 

virtues and purity as daughters, wives, 

and widows. These are some of the 

subjects that were appropriated only 

for laws in ancient Sanskrit texts. 

 

It is sagaciously said in Hindu 

mythology that God remains only 

where women are respected. Among 

the Four yugas, the position of 

women underwent a drastic change. 

During Satyuga, there were all four 

pillars of dharma and during this 

period, women were treated as better 

halves or Grah-Lakshmi. The veil 

tradition was not followed during this 

phase. In the Vedic era, in fact, 

women were given the opportunity to 

participate equally in religious debates 

with privileged positions. Then, 

during Tretayuga, the world witnessed 

Sita's abduction, which resulted in the 

end of Ravana. During this phase, 
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only three pillars of Dharma survived. 

After tretayuga, Draupadi was 

publicly humiliated and this resulted 

in the biggest war the world had 

witnessed, Mahabharat. Now in the 

present era, out of four pillars of 

dharma only one pillar of dharma is 

left and the position of women has 

deteriorated immensely.  

 

India has also witnessed women being 

deprived of all rights of equality and 

becoming objects merely for lust and 

enjoyment. With the spread of 

education and awareness of their 

rights, women initiated to recognize 

their role in the national movement 

and reformation of new India. For the 

empowerment of women, Indian 

freedom fighters and Britishers have 

put a lot of efforts and the 

contribution of Raja Ram Mohan 

Roy, Dayanand Saraswati, Mahatma 

Gandhi, Annie Besant, Rani Lakshmi 

Bai, and Swami Vivekananda cannot 

be forgotten. It is truly said – “If you 

educate a man you educate an 

individual, but if you educate a 

woman you educate a family (nation) 

”. 

 

The bundle of rights, immunities, and 

privileges confer upon Indian women 

during the post-independence era. 

The founders of the Constitution 

were also aware of the worst status of 

the women. There have been 

legislations enacted keeping the same 

in mind. This includes the Dowry 

Prohibition Act, the Hindu Marriage 

Act, Muslim Women (Protection of 

Rights on Divorce) Act,1986, the 

Commission of Sati (Prevention) 

Act,1987, etc. All the three organs of 

State fully contributed in 

strengthening the status of women. 

 

The UN Declaration on the 

Elimination of Violence against 

Women (1993) states that; “violence 

against women is a manifestation of 

historically unequal power relations 

between men and women, which have 

led to domination over and 
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discrimination against women by men 

and to the prevention of the full 

advancement of women, and that 

violence against women is one of the 

crucial social mechanisms by which 

women are forced into a subordinate 

position compared with men .” 

 

Domestic violence disturbs the peace 

of the family and is a conflict between 

couples. This form of violence is 

extremely undignified and is a gross 

violation of Article 21 of the Indian 

Constitution. What is worse is that 

this kind of atroticious behaviour has 

been perpetuated since times 

immemorial and therefore does not 

remain an entirely new concept. With 

the development of India, 

unfortunately we are also witnessing a 

hand in hand mutation of domestic 

violence as the same is manifesying in 

new forms, types, magnitudes, etc. 

 

CONCEPT OF DOMESTIC 

VIOLENCE AND ITS 

DEVELOPMENT 

A). An Introduction Of “The 

Protection of Women from Domestic 

Violence Act, 2005” 

 

Legislative History: 

 

“On the one hand, women are 

worshipped, respected and considered 

to be an embodiment of all virtues 

and tolerance, but on the other hand, 

she is exploited, tortured and 

oppressed by a male-dominated 

society." 

 

It was not earlier than the 1970s that 

true concerns for women introduced 

to take center stage. The feminist 

movement had a broad reckoning that 

equal fundamental rights and the 

universal franchise in granting 

political representation to women had 

been hollow and inadequate. The rise 

to the New Women’s Movement was 

coupled with a wave of changes in the  

national and international landscape.  
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With the background of general 

dissatisfaction with what the 

government had done for women in 

the country, the issue of violence 

against women attracted wide-scale 

attention. The media had a major role 

to play in the same. Subsequently, the 

heart-wrenching Mathura Rape Case 

(1972) resulted in nationwide protests 

pushing the government to take 

responsibility for crimes committed 

by its agents.  

 

 During this period, the instances of 

kitchen fire death were on a 

progressive rise. It was soon 

associated with the non-transfer of 

money or any valuable asset during or 

after the occurrence of marriage, as 

dowry. Consequently, such instances 

were commonly dubbed as ‘dowry 

deaths’ and ‘bride burnings’. Such 

incidents and the nationwide activism 

of women rights activists across the 

country drew the attention of 

policymakers to the myriad forms of 

violence faced by women in society, 

which were never addressed by any 

women's movement despite its central 

importance in the sociopolitical 

landscape of society. The issue of 

violence provided a ‘common ground 

for mobilization’ in the New 

Women’s Movement.  What 

happened in the 1980s was the 

"golden age" of feminist politics in 

India, replete with a host of women-

centric legislation. 

 

In the 1980s, the emphasis of the 

women's movement shifted to 

legislative reform. Apart from 

disputes over the Shah Bano case and 

the Uniform Civil Code, the rapidly 

increasing cases of rape, violence, and 

dowry-related crimes highlighted 

more efficiently the need to reform 

the laws that especially address 

women's issues. Not earlier than 

2005, the term ‘domestic violence’ did 

hold the legal parlance, With the 

adoption of Sections 498A and 304B 

of the Indian Penal Code in 1983, a 

step in this direction was taken. The 
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enactment of section 498A and 

section 304 B of Indian Penal Code 

deals with cruelty and offense of 

Dowry deaths respectively. A 

sentence of 5 years of imprisonment 

for a criminal offense of cruelty and 

for the dowry death minimum of 7 

years imprisonment which may 

extend to life imprisonment if the 

offender found guilty.  

 

Section 498A which is a landmark 

point and has played significant role 

in the women’s movement faced 

criticism on several points about 

preventing the issue of violence 

against women. The term cruelty, felt 

restrictive, which went beyond the 

scope of economic and sexual 

violence. Moreover, the legislation 

also excluded cases of violence 

happening in a woman’s home. 

Further, the Family Courts Act of 

1984 transferred cases of cruelty from 

the jurisdiction of magistrate courts to 

family courts so that women could 

deal with divorce and maintenance 

proceedings under one roof. The 

main concept governing the family 

courts was 'protection of family 

structure' and not punishment. 

Therefore, violence was validated to a 

certain extent to prevent the family 

from breaking up in such cases.  

 

As there was no specified legislation 

defining domestic violence as a 

separate offence, Section 304B define 

dowry death and Section 498A have 

been introduced to develop a legal 

framework for the protection of 

women against domestic violence. 

Section 498A of Indian Penal Code 

define cruelty against the wives and 

made the offence a non-bailable 

offence which is punishable up-to five 

years. But there was a major defect in 

the implementation of the said 

section. The framers of the section 

while framing was quite negligent 

towards process of filing FIR and did 

not pay much attention towards the 

problems that a woman may face in 

approaching the police officers to file 
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First Information Report. After the 

enactment of these sections, the 

number of cases under these 

provisions increase with the 

successive years but its 

implementation was not so effective. 

The rate of conviction with respect to 

the cases filed under Section 498A 

were very less. There was a study by 

Centre for Social Research, Delhi 

(CSR) 2005 which revealed that out of 

the 100 cases that are filed under 

498A for investigation, the conviction 

placed only in two types of cases, 

when the women died and when the 

case filed under section 498A has 

been filed along with section 304B 

which define dowry death and Section 

302 which define murder. Generally, 

there was no conviction for the cases 

filed only under section 498A. So, 

without any tangible benefits seem to 

be emerge from the legislation, it is 

quite difficult to believe in the 

efficiency of the same.  

 

A bill was introduced by the Lawyer’s 

Collective showing more interest in 

the protection of women rather than 

an increased emphasis placed on the 

punishment to the perpetrator. The 

intention was to nip the problem in 

the bud. And in 1994, the first draft 

of the Civil Law on Domestic 

Violence was placed before the 

National Commission for Women. 

Considering all social and political 

aspects, the proposed bill was put 

under the purview of civil law instead 

of under criminal law. Falling under 

the ambit of criminal law would have 

made the access to law by women 

quite difficult. This bill was 

considered to be a changing stone for 

the development of the civil law on 

protection of women against 

domestic violence as unlike the other 

laws fall under Indian Constitution, 

this bill approached women 

respondents in capacity of them being 

citizens. 
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A number of concerns were raised by 

women groups during the draft 

process of the new act. A 

controversial debate arose over 

whether the new law should be 

gender neutral, or whether it was to 

include men who were victims of 

domestic violence. The consensus 

emerged that gender neutrality would 

defeat the law's objective on domestic 

violence.  The violence faced by 

women was a gender phenomenon, 

resulting in gender inequalities 

reinforced. It was thus necessary that 

the legislation be designed specifically 

for women. Another concern raised 

by women's groups was whether the 

law was meant to cover up female 

offenders of violence as well. There 

were several cases of mothers-in-law 

and sisters-in-law inflicting violence in 

matrimonial homes. 

 

 However, it was concluded that the 

law was primarily for the protection 

of women and therefore such 

legislation should not under any 

circumstances become an instrument 

of abuse against those for whom it 

was established in the first place. 

On 8 March 2002, eight years after 

the draft of the Domestic Violence 

Bill was introduced by Lawyer's 

Collective, the government 

introduced a separate bill in the Lok 

Sabha called the 'Protection of 

Domestic Violence Bill, 2001'. 

Regretably, instead of protecting 

women against domestic violence, this 

new bill was directed towards 

preserving the family structure. 

 

The bill suffered a setback on several 

fronts. The rights of the aggrieved 

persons were ignored and there was 

no mention of the time frame for 

completing the legal procedures. 

These provisions were examined by 

the Parliamentary Standing 

Committee and the opinion of the 

National Commission for Women 

was also sought. The draft bill 

received cabinet approval in June 

2005. After both houses passed and 
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obtained presidential consent, the bill 

entered the statute book as the 

Protection of Women from Domestic 

Violence Act. It came into force on 

26th October 2006. 

 

B). The Realization of The Need for 

The Protection of Women from 

Domestic Violence:  

 

So far as India is concerned, the 

Shastras emphasized, “Gods reside 

only at the place where the women 

are respected”. However, women still 

suffer from discrimination, 

exploitation and victimization by the 

male dominated society generally. 

 

In India, there are numerous laws 

relating to women in the areas of 

personnel, labor, service, criminal and 

social economic matters. The 

constitution of India, the fundamental 

law of the land itself, is founded on 

the principle of equality of status and 

opportunity, which is one of the four 

pillars of the Constitution. Before 

advertising to some of the loopholes 

and lacunae in the existing laws, it 

would be proper to refer to some of 

the most important laws pertaining to 

women. 

 

The noble objects of securing equality 

of status and opportunity, equality 

before the law and equal protection of 

the laws as enshrined in the 

Constitution have not imposed their 

status on the contemplated lines. 

There are certain issues and 

challenges relating to women, which 

are conspicuous even after 74 years of 

independence and working of the 

Constitution. 

 

A look at the above provisions shows 

that the Constitution of India is 

gender-sensitive, and has provided for 

adequate protection to the women, 

apart from protective discrimination 

in their favor.  An analysis of the laws 

made after 1950 shows that the state 

has make a sincere effort to 

implement majority of these 
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provisions even though their 

implementation has not been so 

effective.  As far as omission is 

concerned, there are many. There was 

no law governing crimes such as 

domestic violence and sexual 

harassment of working women and 

other forms of violence against 

women. 

 

It became evident to mention that the 

United Nations Declaration on The 

Elimination of Violence Against 

Women defines violence against 

women as “any act of gender-based 

violence that result in, or is likely to 

result in physical sexual or 

psychological harm or suffering to 

women, including threats of such acts, 

coercion or arbitrary deprivation of 

Liberty, whether occurring in the 

public or private life.”   

Accordingly, it includes, but is not 

limited to physical, sexual and 

psychological violence, but may 

include;  

(a) In the family, including battering, 

sexual abuse, marital rape, female 

genital mutilation and other 

traditional practices detrimental to 

women, non- spousal violence and 

violence related to exploitation; 

 (b) Within the general community, 

including rape, sexual exploitation, 

sexual harassment and intimidation at 

work, trafficking in women and 

forced prostitution in educational 

institutions and elsewhere; and 

 (c) Physical, sexual and psychological 

violence perpetrated or exempted by 

the state, wherever occurs.   

 

Sexual harassment of women at 

workplace is horrendous in recent 

times. Such harassment, which is 

considered as an apparent form of 

violence against women, is not 

confined to workplace alone and 

touches their privacy and home. No 

specific legislation was enacted in 

India in this regard, although it has 

become a signatory to the Convention 

on the Elimination of All Forms of 
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Discrimination against Women 

(CEDAW), which directs the member 

nations to prevent this evil.  

 

Apart from this a number of women 

and other organizations and 

individuals have also urged that 

separate courts are set-up to settle 

family disputes in an amicable and 

prompt manner. The Law 

Commission, in its 59th report, 

emphasized that a different approach 

has to be taken from ordinary civil 

proceedings to deal with a dispute 

relating to family Courts. But the 

Alternative Dispute Resolution, that 

features reconciliation facilities to 

parties for an amicable settlement. 

Because matrimonial cases are too 

sensitive an area to be left to and dealt 

with the adversary system of trials 

where parties view each other as an 

enemy or opponents. It was felt the 

approach was wrong. The result was 

the passing of the Family Court Act, 

1984. The Act provides for 

simplification of procedures and 

access to justice to women without 

interference of any person or 

professional.  

 

The Family is aided by court 

counselling, diagnostic and treatment 

facilities that are better suited to the 

family law administration and the 

legal interrelation of a member of the 

family involved in dealing with very 

delicate and intricate problems and to 

provide the kind of understanding 

that many of our illiterate poor 

women need. Family Court Act, 1984 

is merely a procedural law and doesn’t 

in any way affect the substantive law. 

It only attempts to regulate and 

modify the procedure in the Family 

Court. 

 

So, looking above violence and 

harassment against women, it is 

necessary to enact an effective law for 

more effective protection of the rights 

of women guaranteed under the 

Constitution and other allied as well 

as related laws. So, the need of the 
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present era is to provide effective law 

to protect women from violence. 

 

ANALYSIS 

 

Analysis of Laws for Women: 

 

Domestic violence is undoubtedly a 

human right issue and a serious 

hindrance to development. This has 

been accepted by both the 1994 

Vienna Agreement and Beijing 

Platform Action (1995) . 

 

Based on the National Crime 

Victimization Survey (NCVS) 

administered by the Bureau of Justice 

Statistics, a report published in 

December 2018, results showed only 

47% of cases of domestic violence or 

intimate partner violence were 

reported to the police. That means 

less than half of these cases were 

reported and the rest has not even 

been reported. 

 

The United Nations Committee in the 

Convention on the Elimination of All 

Forms of Discrimination against 

Women (CEDAW), in its General 

Recommendation No. XII (1989), 

recommended that States Parties 

should act to protect women against 

violence of any kind specifically 

occurring within the family, at 

workplace or in any other area of 

social life.  

 

Incidences of wife beating, 

harassment by husband and in-laws, 

dowry deaths, suicides, kitchen 

accidents occur on a large scale and 

victims are not able to raise their 

voice and neither are they able to 

protest against violence. The 

violations of their rights are still not 

considered as a gross violation of 

human rights. Even now the exact 

statistics of wife beating or dowry 

deaths are not known.  Many of these 

cases go unreported. Even in very few 

cases where women approach the 

police for their safety, the attitude of 
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the investigation and law enforcement 

machinery is very harsh. Preventing 

delays in reaching the scene of crime 

and a hateful style of gathering 

relevant evidence often creates 

countless barriers to the arrest and 

prosecution of cases against spouses 

and in-laws. 

 

Under Article 142 of the Constitution 

of India, the Supreme Court has used 

its extraordinary power in Vishaka v. 

State of Rajasthan, AIR 1997 SC 3011 

to emphasize the need for such a law 

to prevent such harassment appearing 

in unwelcome sexually determined 

behavior such as physical contact and 

advances, seeking sexual favors, 

sexually coloured comments, and 

pornography, etc. This may lead to 

violation of rights under Article 14, 

15, 19 and 21 of the Constitution. In 

this leading case, the Supreme Court 

set out the number of guidelines 

amounting to judicial legislation in the 

hope that the parliament would pass 

legislation, which is still required. 

Correspondingly, rape is the most 

heinous crime committed against 

women by men and a woman is often 

ostracized by society, e.g., Tuka Ram 

vs. State of Maharashtra, AIR 1979 

SC 185. The judgment resulted in the 

mass movement of activists across the 

country for more stringent laws. 

 

As far as the Dowry Prohibition Act, 

1961 and the related provisions in 

Indian Penal Code like sections 304 B 

and 498 A are concerned, one can 

safely conclude that they have had no 

effect on the practice of giving and 

taking dowry. Reiterating the rider 

voiced in the case of K. Prema S. Rao 

v. Yadla Srinivasa Rao by the 

Supreme Court, “the Legislature has 

by amending the Penal Code and 

Evidence Act made Penal Law more 

strident for dealing with punishing 

offences against married women.  

Such stringent laws would have a 

deterrent effect on the offenders only 

if they are so strigently implemented 
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by the courts to achieve the legislative 

intention.” 

 

There are a number of international 

instruments, which recognize State 

responsibility for the protection of 

the girl child. The girl child’s right to 

survive and protection is reflected, 

inter alia, under Article 3 of the 

Universal Declaration of Human 

Rights 1948, Article 6 of the 

International Convention on Civil and 

Political Rights and, most 

importantly, under the Convention on 

the Rights of the Child.  

 

The condition of women has not 

improved despite a large number of 

laws being implemented. Even 

though the Constitution of India 

provides equality of status and 

opportunity for all its citizens, Indian 

femininity is still bound by the chains 

of religious customs and traditions. 

 

Furthermore, we have some allied and 

relevant Laws, likewise Section 304-B 

and 498-A, 112 and 113-B of the 

Indian Evidence Act, Section 125 

Code of Criminal Procedure 1973, 

The Dowry Prohibition Act 1961, 

Hindu Marriage Act 1995, Muslim 

Women (Protection of Rights on 

Divorce) Act, 1986, The Medical 

Termination of Pregnancy Act, 1971, 

The Maternity Benefit Act, 1961, 

Immoral Traffic (Prevention) Act, 

1956, The Commission of Sati 

(Prevention) Act, 1987. 

Finally, the important thing so far is 

that it also needs to be considered 

that no crime from the society can be 

completely eradicated; it can be 

curbed with stringent reforms and 

mechanisms. 

 

The Protection of Women from 

Domestic Violence Act, 2005 is 

passed by Parliament in response to 

the worldwide demand for such 

legislation. The hope is  that this 

legislation will stop the cases of 

domestic violence and will assure 
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peaceful coexistence among family 

members. 

 

In order to ensure in essence, the 

exercise of human rights and 

fundamental freedoms of women in 

the society at large, special emphasis 

must be given on imparting education 

to women and parallel awareness of 

their rights. Correspondingly, 

pedagogy should be aimed at 

imparting awareness about rights as 

well along with academics. And a 

regulatory force should be introduced 

at both national and international 

levels.  

 

The Current Situation of a Woman 

in India: 

 

Prime Minister Narendra Modi 

announced a nationwide lockdown to 

combat the COVID-19 pandemic, 

which adversely affected the 

vulnerable sections of society, such as 

migrant workers and the homeless; it 

is evident that the government has 

failed to plan for its impact on such 

vulnerable section of society. Such a 

sudden announcement further put at 

risk the women who were forced to 

face steady, emotional or physical 

violence at home or live-in abusive 

environments with little access to 

redress. 

 

As the virus spreads easily through 

physical contact from person to 

person, we need to practice the art of 

social distancing and avoid public 

places. People are scooped up in their 

houses, some of them are happily 

enjoying the quality time with their 

family, but for some others who have 

problems at their home this might be 

a nightmare.  For such emergency 

event funds of an appropriate amount 

must be channelized. 

 

In March 2020, WHO launched the 

COVID-19 Solidarity Response Fund 

in association with the United 

Nations Foundation (UNF) and the 

Swiss Philanthropy Foundation (SPF). 
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People and organizations that want to 

help fight the pandemic and support 

WHO and partners can now donate 

through the COVID-Solidarity 

Response Fund. Donations received 

through the fund will go towards such 

activities: suppress transmission, 

reduce exposure, counter 

misinformation, protect the 

vulnerable, reduce mortality and 

morbidity and accelerate equitable 

access to new covid 19 tools.  

 

Fueled by mandatory stay-at-home 

rules, social distancing, economic 

uncertainties and anxieties caused by 

the coronavirus pandemic, domestic 

violence has increased globally. 

Instances of domestic violence under 

lockdown rapidly increase throughout 

the world, with even the United 

Nations having called for urgent 

action, and for governments to “put 

women’s safety first as they respond 

to the pandemic” Secretary General 

António Guterres wrote on Twitter. 

The UN’s Sexual and Reproductive 

Health Agency (UNFPA) has 

estimated that there will be 31 million 

more cases of domestic violence 

worldwide if the lockdowns continue 

for another six months.  

 

As regards reference to overseas 

trends, China has seen the number of 

domestic violence cases reported to 

local police tripled in February.  In 

the United States, National Domestic 

Violence Hotline reports that 

“perpetrators are threatening to throw 

their victims out on the street so they 

get sick.” More developed nations 

such as in the United Kingdon, calls 

to the national abuse hotline went up 

65 percent. In fact, UK’s largest 

domestic abuse charity, Refuge, has 

reported a 700% increase in calls to 

its helpline in a single day, while a 

separate helpline for the perpetrators 

of domestic abuse seeking help to 

change their behavior received 25% 

more calls after the start of the Covid-

19 lockdown. In Brazil, where the 

federal government has not issued 
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stay-in orders, demand for the state-

run drop center has seen a 40 to 50 

percent increase. The French police 

reported a nationwide spike of about 

30 percent of domestic violence. 

Similarly and unsprisingly, India is 

showing symmetrical trends, 

especially when it is infamous for 

being the fourth worst country (after 

the United Arab Emirates, Qatar and 

Saudi Arabia) for gender equality (in 

terms of perception). 

 

 Cases of domestic violence are 

increasing day by day during the 

Corona virus lockdown period, with 

the National Commission for Women 

of India (NCW) launching a 

WhatsApp helpline number on 

Friday, April 10 to report the case, 

where one in six new complaints were 

made over a relaunched WhatsApp 

number. For some time that 

WhatsApp number had been out of 

use, suggesting there could have been 

more complaints that never got 

through. The National Commission 

has recommended two methods of 

communication for Women (NCW), 

which relies on women to report 

domestic violence to their fixed 

helpline numbers and through posts, 

which have been closed since the 

lockdown. The Commission then 

disseminated the email address and 

complaints were received on its online 

portal and social media. On the other 

hand, only one-third of women have 

access to the internet in India. In 

India 2015-2016 National Family 

Health Survey (NFHS) in which only 

One-third of women said they had 

experienced domestic violence, 

however less than 1 percent of them 

sought help from the police . 

 

During lockdown in Punjab, domestic 

violence cases going up from 3,287, 

to 3,993, The state police has 

formulated a special strategy to 

resolve cases of domestic violence 

within 24 hours.  In Odisha, amid the 

ongoing nationwide lockdown there is 

a steep rise in domestic violence 
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cases, due to this, the Odisha State 

Commission for Women (OSCW) has 

issued a WhatsApp helpline number 

to address issues related to violence 

against women. These figures go on 

to show how widely prevalent private 

violence is and how serious and 

urgent an issue it is, requiring our 

collective attention as a society. It is 

clear that addressing domestic 

violence has become an urgent issue 

because it is a public health crisis and 

criminal act, not only for the 

government but also for society. 
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CONCLUSION 

 

It is an irony of our country's fate that we are unable to understand that - "injustice 

anywhere is a threat to justice everywhere". Even in our Manu Smriti, it is said 

from time immemorial that - in Hindu society, women are always under the 

protection of the other. Thus, freedom is always violated. During her maternal 

visit, her father protects her, after marriage by her husband, and on being widowed 

by her son. There is a difference between the theoretical and practical position of a 

woman in our society. 

 

Domestic violence against women is a problem worldwide. It affects women of all 

castes, ethnic groups, classes and nationalities. It is a problem especially for 

married women and on a broader level is a serious problem for the society. 

Violence affects the lives of millions of women worldwide in all socio-economic 

and educational classes. The society is in a process of continuous development. 

Such imbalances will take decades to recover, therefore, need to be uprooted 

before they germinate. Education of both men and women will change attitudes 

and perceptions. It is not easy to erase the deep-seated cultural value or change the 

tradition that eliminates discrimination. 

 

In the final analysis, we come to a perspective that sexual violence is a violation of 

human rights, which needs to be reconciled to both men and women, who believe 

in justice for all citizens irrespective of their class, race, racial, religious and ethnic 

background. From childhood until the end of life, women have to be in control of 

father or husband or son. The subordinate status of women combined with 

sociocultural norms possessing an inclination towards patriarchy and masculinity 

can be considered as an important factor determining domestic violence. The 
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outcomes include health concerns, injury, death, sexual and reproductive health, 

social and economic costs, etc. Researchers are finally proving the alternative 

hypothesis that domestic violence is the cause of increased mortality in married 

women. 

 

Despite many efforts on women empowerment and prevention of crimes, we are 

not able to face the present pathetic condition of women. The pace of 

empowerment is very slow, which needs to be intensified. This can be done 

through the dissemination of information about issues related to its development, 

fair and speedy trials of such matters, delivering and executing decisions by the 

courts on time to achieve full justice. 
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PRIVATE SETTLEMENT OF CLAIMS UNDER IBC – A 

COMPARATIVE STUDY WITH UNITED STATES OF 

AMERICA 
-HARSH SUNIL ANDANI* 

 

ABSTRACT  

 

This paper aims to throw light on the procedure of private settlement of claims 

under the Insolvency and Bankruptcy Code. The Code theoretically does not 

permit an individual creditor to settle with the debtor, upon the initiation of the 

CIRP process, since doing so would defeat the very object of the Code. In this 

paper, the author analyses the Lokhandwala decision along with the withdrawal 

application permitted under Article 142 of the Indian Constitution and identifies 

the position of Section 12A of the Code and pre-admission withdrawal under Rule 

8 of the Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 

2016. To conclude, the author opines that a provision akin to Rule 3006 of the 

Federal Rules of Bankruptcy Procedure of the United States must be present in the 

Indian context to allow a creditor to approach the court without the requisite 

majority. This move shall be beneficial for all stakeholders involved. In the light of 

recent cases such as Siva Industries and Holdings of June 2021 with respect to the 

one-time settlement offer, addressing the position of Section 12A has become all 

the more necessary.  

 

Key Words: Bankruptcy, Withdrawal of Claims, NCLT, Financial Creditors, 

Article 142. 
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INTRODUCTION 

 

The Insolvency and Bankruptcy Code 

(IBC), 2016 came into effect from 

28th May, 2016. The legislation seeks 

to consolidate and unify the laws 

pertaining to Insolvency and 

Bankruptcy. The legislation is 

expected to improve the ease of doing 

business in India since resolving 

Insolvency is a key criterion in the 

survey conducted by the World 

Bank131 and facilitates a quicker and 

efficient mechanism for debt 

recovery. The Code has come into 

place to fix the fragmented 

framework that yielded poor results 

for the creditors and stressed-out 

businesses that were seeking an exit. 

India always has had a problem of 

non repayment of Debt and Non 

performing assets. The previous 

Governments even sought to make 

reforms by coming out with 

 
131 NS Vageesh, New bankruptcy code will improve India’s 
ease of doing business ranking, BUSINESS LINE 
https://www.thehindubusinessline.com/money-and-
banking/new-bankruptcy-code-will-improve-indias-
ease-of- doing-business-ranking/article8001013.ece. 

SARFAESI (Securitization and 

Restructuring of Financial Assets and 

Enforcement of Security Interests) 

Act, and RDDBFI Act (Recovery of 

Debts Due to Banks and Financial 

Institutions). This act established the 

Debts Recovery Tribunal (DRT) and 

the Debt Recovery Appellate 

Tribunal. The DRT was very quick 

and efficient in its early days of 

establishment, however, the DRT like 

many of the Government initiatives in 

this sector, lost its edge with time and, 

the time taken for recovery also 

increased through these tribunals. 

Hence, the legislation needed to come 

up with some other Code for efficient 

disposal of Debts and for time bound 

recoveries. 

 

Efforts at insolvency law reform 

began in late 2014 when the Ministry 

of Finance constituted the 

Bankruptcy Law Reform Committee 

(BLRC) under the chairmanship of 

Mr T.K. Viswanathan. The finance 

minister reiterated the Government's 
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commitment to insolvency reform in 

his 2015-16 budget speech when he 

identified having a new insolvency law 

as one of the key priorities for the 

year. The BLRC submitted its report, 

including a draft of the Insolvency 

and Bankruptcy Bill, 2015 (Bill) on 

November 4, 2015, which was 

introduced in the Lok Sabha in 

December 2015, with a few 

amendments. The Bill was 

subsequently referred to a Joint 

Parliamentary Committee, which 

submitted a detailed report, including 

a revised draft of the Bill. The IBC 

that was eventually passed was the 

version proposed by the Joint 

Parliamentary Committee.132 This is 

how the Insolvency and Bankruptcy 

Code (IBC) came into being and has 

since been amended many times till 

date. The IBC seeks to consolidate 

the laws relating to insolvency and 

bankruptcy resolution for corporates, 

 
132 India: Insolvency And Bankruptcy Code 
https://www.mondaq.com/india/InsolvencyBankru
ptcyRe-structuring/627706/Insolvency-And-
Bankruptcy-Code 
 

limited liability partnerships, 

partnership firms, individuals and 

other body corporates as may be 

notified by the Central Government 

from time to time. Once, the 

Insolvency and Bankruptcy Code 

came into place the debt recovery 

proceedings gathered pace and the 

recoveries have been quicker and 

more efficient ever since. 

 

It took around 3-4 years on an 

average for an Indian company to 

undergo the Insolvency Resolution 

Process and the IBC mandated the 

time period for the Resolution 

Process to a maximum of 180 days, 

extendable by 90 days, to facilitate an 

efficient recovery mechanism.  

 

To first understand the outline of the 

Code by way of an illustration. If a 

creditor files an insolvency petition 

for an amount above Rs. 10,00,000 

(Ten Lakhs Rupees), the creditor can 

either be a financial creditor or an 

operational creditor. Financial 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|75 

creditor is the type of creditor who 

provides money and finances to the 

Corporate Debtor. Operational 

Creditor is a second type of creditor 

who provides goods and services to 

the Corporate Debtor and is yet to be 

paid for his goods and services. Upon 

the filing of an insolvency petition, an 

Interim Resolution professional is 

appointed. This professional further 

makes a public announcement and 

forms a Committee of Creditors 

(CoC) which primarily consists of 

Financial Creditors. In order to 

ensure that all stakeholders’ rights are 

ensured, a collective and inclusive 

insolvency resolution process is there. 

The Code mandates the Public 

Announcement to be made under 

Section 15. A committee of creditors 

is constituted under Section 21 after 

collation of claims by the Interim 

Resolution Professional.  

 

The CoC then votes for the IRP to be 

made the Resolution Professional or 

appoint someone else as the 

Resolution Professional. Once the 

Insolvency Petition is admitted, there 

is a moratorium period of 180 Days, 

whereby the Corporate Debtor cant 

be sued for any debt, taxes or 

penalties to be levied. During the 

Moratorium period, the Resolution 

Professional takes over the 

management of the company, and 

runs the company, whereby the entire 

management of the Corporate Debtor 

is suspended. Further, the RP 

(Resolution Professional) applies for a 

Resolution Plan, so as to restructure 

the Corporate Debtor in such a way, 

that the debts of the creditors are 

paid, and the Corporate Debtor 

remains as a going concern. The plans 

that are appropriate are put to a vote 

by the RP to the CoC. The plan that 

gets more than 75% or more votes, is 

selected as the Resolution Plan, and 

the RP restructures the company in 

accordance with that plan. However, 

if no plan is selected within 180 days, 

extendable by a further 90 days, The 

Corporate Debtor undergoes 
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liquidation and the proceeds out of 

the liquidation process are distributed 

amongst the creditors in a hierarchy 

which is called the waterfall 

mechanism, where all different types 

of creditors are paid in proportion to 

their priority in the waterfall 

mechanism list. The priority list under 

the waterfall mechanism is as follows- 

 

● First, the dues towards the 

insolvency professional 

including fees and other costs 

incurred in the insolvency 

resolution process; 

● Second, secured creditors who 

chose to not enforce the 

security they hold and the dues 

owed to workmen;  

● Third, employee wages;   

● Fourth, unsecured creditors; 

● Fifth, dues owed to the 

government and residual debts 

to creditors even after the 

enforcement of security;  

● Sixthly, any other outstanding 

debt;  

● Finally, shareholders, with 

preference shareholders’ rights 

taking precedence 

 

This Committee of Creditors 

comprises of all the financial creditors 

of the Corporate Debtor and 

therefore it only makes sense if an 

individual creditor is not allowed to 

privately settle the matter after the 

Insolvency Resolution machinery has 

been put into force. 

 

In the decision by the Supreme Court 

of India in Lokhandwala Kataria 

Construction Private Limited V/s Nisus 

Finance & Investment Manager LLP133, 

the Court allowed for Private 

Settlement post the initiation of the 

Resolution Process. Post this 

decision, the Insolvency Law 

Committee was constituted on 16th 

November, 2017 to make suggestions 

with regards to issues arising out of 

the implementation of the IBC Code. 

 
133 Lokhandwala Kataria Construction Private Limited V/s 
Nisus Finance & Investment Manager LLP Civil Appeal 
No. 9279 of 2017 
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Consequently Section 12A was 

inserted in the Code in order to 

remove the hindrance in withdrawal 

of application after the Resolution 

process has been put into force. 

 

The Paper shall discuss the situation 

existing before Section 12A was 

inserted and dwell into the intricacies 

of the Lokhandwala case and outline 

the pros and cons of having a 

separate provision for settlement in 

the Code. 

 

PRE-ORDINANCE SITUATION 

 

Under Rule 8 of the Insolvency and 

Bankruptcy (Application to 

Adjudicating Authority) Rules, 2016, 

the Adjudicating Authority may 

permit withdrawal of the Application 

for Initiation of Resolution Process 

made by a Financial Creditor, an 

Operational Creditor or a Corporate 

Applicant on a request made by the 

Applicant before the admission of the 

application.134 

 

The intention of the Code was 

discussed in the case of Mother Pride 

Dairy India Pvt Ltd v. Portrait Advertising 

& Marketing Pvt. Ltd 135where the 

Tribunal rejected the withdrawal 

application observing that it is not 

possible for an application to be 

withdrawn after it has been admitted 

since other creditors are entitled to 

raise their claims after the Public 

Announcement has been made under 

Section 15. 

 

It was observed in Parker Hannifin 

India Private Limited v/s Prowess 

International Private Limited136, that after 

an application under Section 7, 9, or 

10 has been admitted, it acquires the 

character of a ‘representative suit’ and 

therefore cannot be withdrawn on the 

 
134 Rule 8, IBC (Application to Adjudicating 
Authority Rules) 2016. 
135 Mother Pride Dairy India Pvt Ltd v. Portrait Advertising 
& Marketing Pvt. Ltd Company Appeal (AT) 
(Insolvency) No.94 of 2017 
136 Parker Hannifin India Private Limited v/s Prowess 
International Private Limited I.A. No. 226/KB/2017 
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basis of a compromise agreed 

between the creditor and the debtor 

as it would affect the rights of the 

other creditors to file their claims. 

The lis no longer remains only 

between the Operational Creditor and 

the Debtor and therefore they alone 

do not have the right to withdraw the 

application.137 

 

A similar position was taken by the 

Kolkata bench of the National 

Company Law Tribunal in Aryan 

Mining & Trading Corporation (P) Ltd. 

versus Ganesh Sponge (P) Ltd138 stating 

that Rule 8 of the Application to 

Adjudicating Authority Rules clearly 

permits withdrawal of an application 

under the Code only before its 

admission and in the present case, the 

petition had been indisputably 

admitted and therefore no permission 

for its withdrawal could be granted. 

 
137 Scope of Settlement under the insolvency and 
Bankruptcy Code, 
https://indiacorplaw.in/2018/07/scope-settlement-
insolvency-bankruptcy-code-2016.html 
138 Aryan Mining & Trading Corporation (P) Ltd. versus 
Ganesh Sponge (P) Ltd 

In all of these cases, the court rejected 

the claim of the Creditors who 

wanted to withdraw their petitions 

because there was a lacunae in the 

law. Rule 8 of Application to 

Adjudicating Authority Rules only 

provided for withdrawal before an 

admission has been made. Rule  

verbatim read as- 

 

“Withdrawal of application.—The 

Adjudicating Authority may permit 

withdrawal of the application made 

under rules 4, 6 or 7, as the case may 

be, on a request made by the 

applicant before its admission”. 

 

Thus, it has been rightly held in the 

aforementioned cases that the 

Tribunal has no jurisdiction or power 

to allow the withdrawal upon 

admission by invoking the Rule 8 of 

the Application to Adjudicating 

Authority Rules. 

 

The petitioners further argued that 

the Tribunal coul allow them to 
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withdraw their petitions in accordance 

with Rule 11 of the National 

Company Law Tribunal Rules , 2016 

which verbatim read as-  

 

“Inherent Powers.- Nothing in these 

rules shall be deemed to limit or 

otherwise affect the inherent powers 

of the Tribunal to make such orders 

as may be necessary for meeting the 

ends of justice or to prevent abuse of 

the process of the Tribunal”139 

 

However, the Tribunal rejected the 

arguments of the Creditors who 

would want to withdraw the petition 

in accordance with thar provision. 

There was a difference in opinion 

when Lokhandwala Kataria Construction 

Private Limited V/s Nisus Finance & 

Investment Manager LLP 140came up 

before the Supreme Court. 

 

 

 
139 National Company Law Tribunal Rules 
140 Supra 3 

ANALYSIS OF THE 

LOKHANDWALA 

JUDGEMENT 

 

In the aforementioned case, the Nisus 

Finance and Investment Managers 

LLP filed and Insolvency proceedings 

against the Lokhandwala 

Construction Pvt Ltd as a financial 

creditor under Section 7 of the Code. 

However, after NCLT Mumbai had 

accepted the application and had 

passed orders for commencement of 

the resolution process, both the 

parties mutually agreed to settle the 

matter within themselves and 

thereafter an appeal was filed by 

Lokhandwala Pvt. Ltd. before the 

NCLAT (Appellate Body) to allow for 

withdrawal of application by Nisus 

LLP. The NCLAT dismissed the 

application owing to no specific 

provision under the Code which 

allows for withdrawal of application 

after its admission. The Court further 

stated that the Rule 11 of the NCLT 

Rules, 2016 cannot be exercised in 
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this case. Rule 11 is about the 

inherent powers of the Tribunal 

which states that nothing under the 

rules would limit or affect the 

inherent powers of the Tribunal to 

make such orders as would be 

necessary in interest of justice or to 

prevent abuse of the process. 141 

 

Thereafter, the Corporate Debtor 

made an appeal to the Supreme 

Court. The Supreme Court partly 

upheld the order passed by the NCLT 

in as much as lack of inherent power 

with the NCLAT in the present case 

since the application was already 

admitted, however the Supreme Court 

by invoking its discretionary power 

under Article 142 of the Constitution 

of India, allowed for the private 

settlement between the parties by 

taking consent terms on record.142 A 

similar approach was taken by the 

 
141 Supra 9 
142 Sharad Tyagi & Kartik Arora, India: IBC: Latest 
Position On Withdrawal Of An Application By Creditor(s) 
Post Settlement , MONDAQ, 
http://www.mondaq.com/india/x/728650/Insolven
cy+Bankruptcy/IBC+Latest+Position+On+Withdra
wal+of+An+A 
pplication+By+Creditors+Post+Settlement 

Supreme Court in the case of Mothers 

Pride Dairy India Private Limited v. 

Portrait Advertising and Marketing Private 

Limited143 where a settlement between 

parties was allowed by exercising the 

inherent power available to the 

Supreme Court under Article 142. 

 

Article 142 of the Constitution of 

India read as- 

“(1) The Supreme Court in the 

exercise of its jurisdiction may pass 

such decree or make such order as is 

necessary for doing complete justice 

in any cause or matter pending before 

it, and any decree so passed order so 

made shall be enforceable throughout 

the territory of India in such manner 

as may be prescribed by or under any 

law made by Parliament and, until 

provision in that behalf is so made, in 

such manner as the President may by 

order prescribe. 

 (2) Subject to the provisions of any 

law made in this behalf by Parliament, 

the Supreme Court shall, as respects 

 
143 Supra 5 
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the whole of the territory of India, 

have all and every power to make any 

order for the purpose of securing the 

attendance of any person, the 

discovery or production of any 

documents, or the investigation or 

punishment of any contempt of 

itself.” 

 

Firstly, it is pertinent to analyze 

whether the Supreme Court was 

correct in exercising its discretionary 

power under Article 142 of the 

Constitution. Article 142 of the 

Constitution of India empowers the 

Supreme Court to pass such orders as 

may be necessary for doing complete 

justice.144 The law under Article 142 

has been best laid down in the case of 

Supreme Court Bar Association v. Union of 

India145 which states that such a 

constitutional power cannot be 

controlled by any statutory provisions 

but if exercise of such powers is 

inconsistent with what has been 

 
144 Article 142, The Constitution of India 
145 Supreme Court Bar Association v. Union of India 
AIR 1998 SC 1895. 

expressly provided under a statute 

expressly dealing with the subject in 

issue, then such an exercise of power 

is not meant to be carried out. In this 

case, where the IBC Code only allows  

for withdrawal of application only 

before its admission, Supreme Court’s 

order to allow for withdrawal in this 

case is clearly against the law. Instead 

of providing complete justice as 

envisioned under Article 142, it has 

done complete injustice to the other 

creditors who had the right to submit 

their claims after the admission of the 

application.146 

 

Secondly, a major issue that arose 

from this judgement was as to 

whether the Relevant Rules should be 

amended so as to include such 

inherent powers in case the matter is 

settled between  the parties. The Apex 

Court held in the case of Uttara Foods 

and Feeds (P) Ltd. versus Mona 

 
146 Shefali Chawla, The Frenzy Of Private Settlement 
Under The Insolvency And Bankruptcy Code, 
INSOLVENCY AND BANKRUPTCY BOARD 
OF INDIA, 
https://ibbi.gov.in/2ndPrizeShefaliChawlaNLIUBho
pal.pdf. 
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Pharmachem147 that the Government 

should amend the relevant provisions 

regarding the inherent power of the 

Tribunals to allow withdrawal of 

applications in case the matter has 

been settled between the parties. 

Since Rule 8 of the Application to 

Adjudicating Authority does not allow 

for exercise of the Tribunal’s inherent 

power to permit withdrawal of 

application after it has been accepted 

by the Adjudicating Authority, 

appeals against the orders of NCLAT 

were being filed  at the Supreme 

Court which can only exercise its 

power under Article 142.148 

 

The Lokhandwala judgement by the 

SC is not even a long-reasoned 

judgement. It only consists of 6 

paragraphs, whereby it acknowledgets 

the correctness of the NCLAT in 

establishing that the NCLT cant allow 

 
147Uttara Foods and Feeds (P) Ltd. versus Mona 
Pharmachem Civil Appeal No. 18520 of 2017 
148 Singh & Associates, Effect of settlement between the 
parties after admission of application under IBC code: an 
Update, MANUPATRAFAST, 
https://www.manupatrafast.in/NewsletterArchives/l
isting/Insolvency%20Singh%20Associates/2017/No
v/Insolvency-Vol%20I%20Issue%20VI.pdf 

the withdrawal post admission under 

inherent powers, and further allowed 

such withdrawal under Article 142 of 

the Constitution of India, without 

much of a reasoning for the same. 

After the Lokhandwala judgement by 

the Supreme Court, some things were 

clearly established as a position of 

Law. 

 

● Rule 8 of the Application to 

Adjudicating Authority Rules 

did not allow the creditors to 

withdraw the petition after 

being admitted. 

● Rule 11 of the National 

Company Law Tribunal Rules 

didn’t give the NCLT/NCLAT 

the inherent power to do 

anything as far as withdrawal of 

the Insolvency Petition post 

the admission is concerned 

● Any creditor, who wanted to 

withdraw the petition post its 

admission had to take the route 

of the Supreme Court via 

Article 142. 
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This new route created by the 

Supreme Court exercising the powers 

established under Article 142, was in a 

way causing to plug down a lacunae 

left by the legislation in such cases 

where the withdrawal was supposed 

to be made. However, this was 

causing the SC to be burdended with 

such cases, and the lacunae had to be 

filled itself, as such exercise of power 

under Article 142 in my opinion is not 

a very correct use of power, since the 

established position of law is that this 

Article shouldn’t be allowed to 

override any statute. In this case, the 

court is technically not overriding any 

statute, as the statute has no clear 

standing on the case in issue, ie. The 

withdrawal of insolvency petitions 

post admission. However, it is not the 

Apex court’s job to fill the lacunae 

left by the legislation, it is the job of 

the legislation itself to fill such a 

lacunae, and thus a new law was 

required for the same. 

 

Subsequently, the Ministry of 

Corporate Affairs vide Notification 

No. 35/14/2017 dated November 

16th, 2017, constituted an Insolvency 

Law Committee to look out for issues 

that might be hindering the efficiency 

of the Resolution Process and 

resolving them. The Report by the 

Insolvency Committee suggested an 

amendment to Rule 8 of the 

Application to Adjudicating Authority 

Rules. The Report stated that the 

Code expressly talks about withdrawal 

of application in case it has not been 

admitted but there is no provision in 

the Code that expressly talks about 

the withdrawal of an application after 

the Resolution Process has been 

invoked. The Report observed that 

there were instances wherein 

withdrawal of application was allowed 

even though CIRP had been into 

action. Since the design of the Code is 

to ensure that all the creditors who 

have the capability and willingness to 

restructure their liabilities must be 

made part of the resolution process 
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and thus once the resolution process 

is initiated, it no longer remains a 

matter only between the applicant 

creditor and the debtor and is in fact 

inclusive of all the creditors of the 

debtor.149Therefore it is the intent of 

the Code to discourage individual 

settlements between the applicant 

creditor and the debtor, which 

exclude other creditors. 

 

With regards to the multiple 

judgements relating to the issue, a 

pattern had emerged wherein a 

settlement may be reached between 

the Debtor and all the Creditors and 

not just the Applicant Creditor. 

Review of such judgements alongside 

reading the intention of the Code, led 

the Committee into agreeing that the 

relevant rules may be amended to 

provide for withdrawal of application 

even after admission of the 

application if the Committee of 

Creditors approved of such an action 
 

149 Report of the Insolvency Law Committee, 2018, 
https://abcaus.in/wp-
content/uploads/2018/04/REPORT-OF- THE-
INSOLVENCY-LAW-COMMITTEE.pdf. 

by 90% voting share. It was suggested 

however that Rule 11 of the NCLT 

Rules may not be invoked at this stage 

of the Resolution Process. 

 

POST-ORDINANCE SITUATION 

 

After the recommendations made by 

the Insolvency Committee, the 

Insolvency and Bankruptcy Code 

(Amendment) Ordinance, 2018 was 

promulgated on June 6th, 2018.150 

Section 12A was inserted into Code 

for withdrawal of applications after 

they have been admitted.  Section 

12A has to be read in accordance with 

Rule 30A of the CIRP Regulations. 

 

Section 12A of the Insolvency and 

Bankruptcy Code reads as the 

following- 

“The Adjudicating Authority may 

allow the withdrawal of application 

admitted under section 7 or section 

9 or section 10, on an application 

 
150 Kanika Sood, Scope of Settlement under the Insolvency 
and Bankruptcy Code, 2016, INDIACORPLAW 
https://indiacorplaw.in/2018/07/scope-settlement-
insolvency-bankruptcy-code-2016.html. 
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made by the applicant with the 

approval of ninety per cent. voting 

share of the committee of creditors, 

in such manner as may be 

prescribed.”151 

 

And further the Rule 30A of the 

INSOLVENCY RESOLUTION 

PROCESS FOR CORPORATE 

PERSONS (CIRP Regulations, 2016) 

Reads as the following-  

“30 A. Withdrawal of application. (1) An 

application for withdrawal under section 

12A may be made to the Adjudicating 

Authority –  

(a) before the constitution of the committee, 

by the applicant through the interim 

resolution professional; 

(b) after the constitution of the committee, by 

the applicant through the interim resolution 

professional or the resolution professional, as 

the case may be:  

 

Provided that where the application is made 

under clause (b) after the issue of invitation 

for expression of interest under regulation 

 
151 Insolvency and Bankruptcy Code 

36A, the applicant shall state the reasons 

justifying withdrawal after issue of such 

invitation. 

(2) The application under sub-regulation (1) 

shall be made in Form FA of the Schedule 

accompanied by a bank guarantee- 

(a) towards estimated expenses incurred on 

or by the interim resolution professional for 

purposes of regulation 33, till the date of 

filing of the application under clause (a) of 

subregulation (1); or 

 (b) towards estimated expenses incurred for 

purposes of clauses (aa), (ab), (c) and (d) of 

regulation 31, till the date of filing of the 

application under clause (b) of sub-regulation 

(1). 

 (3) Where an application for withdrawal is 

under clause (a) of sub-regulation (1), the 

interim resolution professional shall submit 

the application to the Adjudicating 

Authority on behalf of the applicant, within 

three days of its receipt.  

(4) Where an application for withdrawal is 

under clause (b) of sub-regulation (1), the 

committee shall consider the application, 

within seven days of its receipt. 
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 (5) Where the application referred to in sub-

regulation (4) is approved by the committee 

with ninety percent voting share, the 

resolution professional shall submit such 

application along with the approval of the 

committee, to the Adjudicating Authority on 

behalf of the applicant, within three days of 

such approval.  

(6) The Adjudicating Authority may, by 

order, approve the application submitted 

under subregulation (3) or (5).  

(7) Where the application is approved under 

sub-regulation (6), the applicant shall 

deposit an amount, towards the actual 

expenses incurred for the purposes referred to 

in clause (a) or clause (b) of sub-regulation 

(2) till the date of approval by the 

Adjudicating Authority, as determined by 

the interim resolution professional or 

resolution professional, as the case may be, 

within three days of such approval, in the 

bank account of the corporate debtor, failing 

which the bank guarantee received under 

sub-regulation (2) shall be invoked, without 

prejudice to any other action permissible 

against the applicant under the Code.”152 

 

The Section reads that the 

Adjudication Authority may allow the 

withdrawal of applications admitted 

under Section 7, 9 or 10 with 

approval of 90% voting share of the 

Committee of Creditors (CoC). So it 

can be inferred from bare perusal of 

the Section 12A and Rule 30A, that if 

the creditor choses to withdraw the 

Insolvency Petition, before the CoC 

has been appointed, he requires no 

approvals of any kind and can 

withdraw it by applying to the tribunal 

via the IRP. However, if the CoC is 

appointed, the withdrawing creditor 

needs 90% of the CoC to the consent 

to the same, after giving his reasoning 

for the withdrawal. Further, he is also 

supposed to pay a bank guarantee for 

the expenses borne as per the Rule. 

 

In a recent case of Vijender Kumar 

Singla v. Oriental Bank of Commerce153 , 
 

152 Insolvency Resolution Process for Corporate 
Persons Regulations, 2016 
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withdrawal of application was allowed 

even after the admission of the 

application filed by the Financial 

Creditor, as a settlement had been 

reached upon by the Corporate 

Debtor and the Financial Creditor 

wherein such a withdrawal was 

approved by 100% voting shares of 

the Committee of Creditors. It was 

clarified by NCLAT in the case of 

Arjun Patel vs. JK Lakshmi Cement 

Ltd.154 that Section 12A would only be 

applicable when the application for 

insolvency resolution has not been 

challenged and then if it is admitted, it 

should qualify the criteria laid down 

under the provision. 

 

According to the Press Information 

Bureau, the withdrawal of application 

would only be permissible before the 

stage of Invitation for Expressions of 

Interest.155 This means that no such 

 
153Vijender Kumar Singla v. Oriental Bank of Commerce 
Company Appeal (AT) (Insolvency) No. 143 of 2018 
154Arjun Patel vs. JK Lakshmi Cement Ltd  Company 
Appeal(AT) (Insolvency) No. 264 of 2018. 
155 Press Information Bureau, Ministry of Corporate 
Affairs, President Approves Promulgation of the Insolvency 
and Bankruptcy Code (Amendment)
 Ordinance, 2018, 

withdrawals would be permitted once 

the process of Expression of Interests 

and bid begins. 

 

In the matter of Mr. Vimal 

Chandrunwal v. Brilliant Alloys 

Private Limited, NCLT, Chennai vide 

its order dated 01.11.2018, refused to 

admit the application filed by the RP 

for withdrawal of the application filed 

after the issue of invitation for EOI, 

stating that Regulation 30A envisages 

that an application for withdrawal 

under Section 12A shall be submitted 

to the RP before the issue of 

invitation for EOI under Regulation 

36A. In view of the aforesaid, Ld' 

NCLT dismissed the application.156 

 

However, in this regard, the Hon'ble 

Supreme Court vide its order dated 

14.12.2018 in Brilliant Alloys Pvt. Ltd. 

v. Mr. S. Rajagopal & Ors., 

 
https://ibbi.gov.in/webadmin/pdf/whatsnew/2018
/Jun/President%20Approves%20Promulgation%20
of%20the%20In 
solvency%20and%20Bankruptcy%20Code%20(Ame
ndment)%20Ordinance,%202018 2018-06- 
06%2021:10:49.pdf. 
156 Mr. Vimal Chandrunwal v. Brilliant Alloys Private 
Limited [MA/536/2018 in CP/582/IB/ CB/2017],  
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SLP allowed a settlement and set 

aside the order of NCLT, Chennai 

stating that, 

 

"...Regulation 30A must be read along with 

the main provision of Section 12A which 

contains no such stipulation. Accordingly, 

this stipulation can only be construed as 

directory depending on the facts of each 

case."157 

 

In view of the above, what can be 

seen and concluded is that the 

Adjudicating Authorities are allowing 

withdrawal of applications filed under 

IBC, not only after issuing an 

invitation of EOI but in some cases, 

even after receiving resolution plans. 

It is without a doubt, evident that 

such a withdrawal is being allowed for 

the maximization of assets of the 

corporate debtor. The Courts of law 

have, over time, distinctly upheld the 

importance of protecting the interests, 

not only of the creditors but also of 

the corporate debtor, wherever 
 

157  Brilliant Alloys Pvt. Ltd. v. Mr. S. Rajagopal & 
Ors., SLP [Civil No. 31557/2018]  

possible. It has been one of the most 

prominent opinions of the Courts 

that ordering Liquidation of a 

corporate debtor is to be treated as a 

last resort and should be avoided to 

the maximum extent possible.158 

 

Thus, the SC again is trying to fill a 

lacunae at a different stage for 

withdrawal of petition and there is no 

established position as far as today. 

The SC has allowed the withdrawal of 

Insolvency petition despite the 

circular of the Press Information of 

Bureau clearly stating, that no such 

withdrawal will be allowed post the 

EoI stage.  

 

In the view of the above judicial 

pronouncements, CIRP Regulations 

were amended, vide Notification 

dated 25.07.2019to allow withdrawal 

 
158 NCLT And NCLAT Allow Withdrawal Of 
Applications Under Section 12A Of IBC Deviating 
From Regulation 30A, A Better Chance At A 
Settlement Between Parties Given More Importance 
https://www.mondaq.com/india/insolvencybankrup
tcy/905760/nclt-and-nclat-allow-withdrawal-of-
applications-under-section-12a-of-ibc-deviating-
from-regulation-30a-a-better-chance-at-a-settlement-
between-parties-given-more-importance 
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of application under section 7, 9 and 

10 of the Code at any time; a) one 

before the constitution of the CoC b) 

after constitution of the CoC but 

before the invitation of the EoI or c) 

after the invitation of the EoI in 

exceptional cases, on application 

made by the applicant.  

 

Therefore, the final law in this 

regard is that in case one is seeking 

for withdrawal of the application 

before it has been accepted by the 

Adjudicating Authority, then the 

relevant provision is Rule 8 of The 

Insolvency and Bankruptcy 

(Adjudicating Authority) Rules, 2016 

and if one is seeking for withdrawal 

of the application after the 

application has been admitted by the 

Authorizing Authority then the 

relevant provision is Section 12A of 

The Insolvency and Bankruptcy 

Code, 2016. 

 

WITHDRAWAL OF CLAIMS 

UNDЕR THЕ US 

BANKRUPTCY CODЕ 

 

Thе provision pеrtaining to 

withdrawal of claims in thе US 

Bankruptcy Codе comеs undеr thе 

Part III of thе codе undеr thе Rulе 

3006. Thе Rulе 3006 providеs for as 

follows- 

 

“A crеditor may withdraw a claim as of 

right by filing a noticе of withdrawal, еxcеpt 

as providеd in this rulе. If aftеr a crеditor 

has filеd a proof of claim an objеction is filеd 

thеrеto or a complaint is filеd against that 

crеditor in an advеrsary procееding, or thе 

crеditor has accеptеd or rеjеctеd thе plan or 

othеrwisе has participatеd significantly in thе 

casе, thе crеditor may not withdraw thе claim 

еxcеpt on ordеr of thе court aftеr a hеaring 

on noticе to thе trustее or dеbtor in 

possеssion, and any crеditors’ committее 

еlеctеd pursuant to §705(a) or appointеd 

pursuant to §1102 of thе Codе. Thе ordеr of 

thе court shall contain such tеrms and 

conditions as thе court dееms propеr. Unlеss 
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thе court ordеrs othеrwisе, an authorizеd 

withdrawal of a claim shall constitutе 

withdrawal of any rеlatеd accеptancе or 

rеjеction of a plan.”159 

 

Bankruptcy Rulе 3006 providеs that “[a] 

crеditor may withdraw a claim as of right by 

filing a noticе of withdrawal.”   

 

If, howеvеr, an objеction is filеd to 

that claim, thе crеditor has votеd on 

thе dеbtor’s plan or thе crеditor has 

“participatеd significantly in thе casе,” 

shе must first sееk lеavе from thе 

court to withdraw thе claim, aftеr a 

hеaring on noticе to thе trustее or 

dеbtor in possеssion and to any 

official committее appointеd in thе 

bankruptcy casеs. 

 

Bankruptcy Rulе 3006 is dеrivеd from 

Rulе 41 of thе Fеdеral Rulеs of Civil 

Procеdurе, which rеquirеs lеavе of thе 

court to dismiss actions that arе 

alrеady “undеrway”. An undеrlying 

(and ovеrsimplifiеd) principlе bеhind 

 
159 Fеdеral Rulеs of Bankruptcy Procеdurе 

Rulе 41 is as follows: oncе an issuе is 

bеforе thе court and litigants havе 

еxpеndеd timе and monеy on thе 

issuе, еach party has submittеd to thе 

court’s jurisdiction and еach party is 

(thеorеtically) еntitlеd to a judgmеnt 

in connеction with thе disputе bеforе 

thе court.160 

 

Claims filеd in bankruptcy casеs arе 

diffеrеnt.  Though somе claims may 

bе significant, othеrs may bе 

nеgligiblе (еspеcially in thе schеmе of 

largе bankruptcy casеs).  Somе claims 

objеctions look vеry much likе full-

blown litigation, whilе othеrs may bе 

“omnibus objеctions” to hundrеds of 

claims (or morе).  Should a crеditor 

assеrting a $100 claim against 

MеgaCorp bе rеquirеd to filе a 

motion, appеar in court, and obtain a 

court ordеr, simply to bе lеt out of a 

bankruptcy procееding whеrе shе has 

cast a votе or whеrе thе dеbtor has 

 
160 Rеflеctions on Bankruptcy Rulе 3006 and Claim 
Withdrawal in Bankruptcy Casеs, https://businеss-
financе-rеstructuring.wеil.com/claims/im-not-a-
crеditor-gеt-mе-outta-hеrе-rеflеctions-on-
bankruptcy-rulе-3006-and-claim-withdrawal-in-
bankruptcy-casеs/ 
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includеd hеr on a schеdulе to an 

omnibus claims objеction?  And this 

is to say nothing of thе difficulty in 

assеssing whеthеr a claimant has 

“participatеd significantly” in thе 

bankruptcy casе.161 

 

On thе othеr hand, Bankruptcy Rulе 

3006 can also sеrvе sеvеral important 

purposеs. Withdrawal of a claim 

rеsults in thе complеtе еxtraction of a 

crеditor from a bankruptcy casе.  Any 

procееdings involving that crеditor 

rеlating to that claim еssеntially 

bеcomе moot.  This can havе sеrious 

implications rеgarding issuе 

prеclusion, rеs judicata, forum 

sеlеction, consеnt to thе court’s 

jurisdiction (and/or its constitutional 

authority to adjudicatе claims), and 

othеr concеrns rеgarding thе 

prеcеdеntial еffеct of a court’s 

judgmеnts. 

 

 
161 Ibid 

For еxamplе, in In rе Applеsееd’s 

Intеrmеdiatе Holdings, LLC162, thе Statе 

of Ohio Dеpartmеnt of Taxation 

(“ODT”) filеd a claim for taxеs, 

pеnaltiеs, and intеrеst allеgеdly 

imposеd pursuant to an Ohio 

statutе.  Thе rеorganizеd dеbtors 

subsеquеntly objеctеd to ODT’s 

claim, arguing that thе tax violatеd thе 

Commеrcе Clausе of thе Unitеd 

Statеs Constitution.  Aftеr еxtеndеd 

motion practicе by both partiеs, ODT 

sought to withdraw its claim with 

prеjudicе, on thе grounds that ODT 

had cancеllеd thе tax assеssmеnt, 

rеndеring thе claim unеnforcеablе 

undеr sеction 502(b) of thе 

Bankruptcy Codе.  Though thе 

dеbtors did not opposе thе 

withdrawal in principlе, thеy sought 

to condition thе withdrawal with 

prеjudicе on languagе providing for 

issuе prеclusion, prеvеnting ODT 

from issuing any othеr rеlatеd tax 

assеssmеnts against any of thе 

rеorganizеd dеbtors.  Thе court 
 

162 rе Applеsееd’s Intеrmеdiatе Holdings, LLC Casе No. 
11-10160(KG) 
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rеjеctеd thе dеbtors’ argumеnt and 

allowеd ODT to withdraw its claim, 

holding that thе constitutional issuе 

bеforе thе court had not bееn 

sufficiеntly litigatеd for prеclusion 

purposеs and that, in any еvеnt, issuе 

prеclusion raisеd sеrious 

constitutional and jurisdictional 

quеstions that thе court had not yеt 

had sufficiеnt opportunity to 

considеr.  Еvеn though withdrawal 

without such conditions would 

prеjudicе thе dеbtors – in that thеy 

had alrеady dеvotеd significant 

rеsourcеs to litigating this issuе – such 

prеjudicе did not risе to thе lеvеl of 

justifying what would havе amountеd 

to a dеtеrmination of constitutional 

issuеs on thе mеrits prior to a “full” 

litigation. 

 

Withdrawal of claims pursuant to 

Bankruptcy Rulе 3006 “rеndеrs thе 

withdrawn claim a lеgal nullity and 

lеavеs thе partiеs as if thе claim had 

nеvеr bееn brought.” 163 

 
163  Rе Cruisеphonе, Inc., 278 B.R. 325, 333 

In many circumstancеs, thеsе policiеs 

sееm fair.  Oncе a crеditor votеs on a 

plan, that crеditor has “skin in thе 

gamе” – to thе еxtеnt that it has an 

intеrеst in thе casе, it has еxprеssеd 

its intеrеst, еithеr by voting for or 

against thе proposеd plan.  Oncе that 

votе is cast, a crеditor should bе 

bound to it.  Similarly, oncе a crеditor 

choosеs to bеcomе “significantly 

involvеd” in thе bankruptcy casе, it 

should bе bound by its dеcision to 

throw its provеrbial “hat in thе 

ring.”  As a mattеr of basic fairnеss, 

crеditors should not bе allowеd to 

stееr a casе in onе way or anothеr and 

thеn unilatеrally “opt out” of thе 

procееdings, rathеr than havе thеir 

claims fully adjudicatеd and rеsolvеd 

in thе bankruptcy casе.  On thе othеr 

hand, whеrе withdrawal raisеs no 

spеctеr of prеjudicе to any party, it 

may bе inеfficiеnt to rеquirе full-

blown motions and hеarings to 

considеr whеthеr claim withdrawal is 

appropriatе.164 

 
164 Ibid 
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Also, Section 706(a) of US 

Bankruptcy Code bestows upon the 

debtor one-time absolute right of 

conversion of a liquidation case to a 

reorganization or individual 

repayment plan case. If the case has 

already once been converted as such, 

then the debtor cannot exercise the 

right. The policy of the provision is 

that the debtor should always be 

given the opportunity to repay his 

debts, and a waiver of the right to 

convert a case is unenforceable. 

Section 706(b) permits the court, on 

request of a party in interest and after 

notice and a hearing, to convert the 

case to one under reorganisation at 

any time. The decision whether to 

convert is left on the sound discretion 

of the court, based on what will most 

inure to the benefit of all parties in 

interest. For instance, in Re Wallace, 
165the bankruptcy court has taken due 

cognizance to the fact that conversion 

of a bankruptcy case to one under 

reorganisation would be a futile, 
 

165 Re Wallace, 191 B.R. 925, 927 (Bankr. M.D.Fla. 
1995 

where there exits circumstance that 

will cause reconversion to bankruptcy. 

 

Thus, it can be said that the American 

regime wouldn’t allow the withdrawal 

by any creditor once it is admitted 

without the approval of the court. 

The American regime doesn’t have 

any requirement of approval from the 

other creditors, provided the court 

allows it upon looking into 

circumstances of the case. The court 

may approve the withdrawal on case 

to case basis. The Indian scenario 

requires consent of 90% of the 

Committee of Creditors in 

comparison. In the American regime 

the court looks out for the interest of 

the other creditors and the debtor and 

then permits the withdrawal on case 

to case basis. In India the creditors 

have the right and power to look out 

for their own interests, however there 

should be a majority of upto a 90% 

for the same to take place.
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CONCLUSION 

 

The insertion of Section 12A is an appreciable initiative on the part of Government 

considering it cleared the air regarding the withdrawal of application after its 

admission by NCLT. One of the positive aspects of this insertion is that the 

Appellate Tribunal would not burden the Supreme Court more with unnecessary 

appeals after dismissal of application. Further, the provision would prevent the 

enterprises from going into liquidation and that would protect them from losing 

investor confidence. Undoubtedly, the relationship between Creditors and Debtors 

would be more harmonized as well by allowing a flexible recourse for settlement of 

dues. This lacunae was supposed to be plugged in by the legislation sooner or later. 

 

Pursuant to the advent of the Section 12 A to the Code, the statics are a proof to 

show that out of 586 cases resolved at the end of December 2018, 63 cases were 

withdrawn under Section 12A.In comparison, resolution plans were approved only 

in 79 cases. Section 12 A of the Code, can also be seen as an opportunity for the 

Financial Creditors, who form the CoC, may agree to such a proposal from the 

corporate debtor if the settlement amount offered is greater than the value, they 

expect to receive through the Insolvency Resolution Process.166 

 

Is it debatable whether Section 12A is beneficial to the resolution process? Section 

12A has proven effective only in situations where the sum in dispute is very small 

or when it is necessary for the corporate debtors to make an attempt to resolve the 

claim with the creditors, and so the creditors receive the entire amount of the claim 

or a better offer than they may get if the comp-any went into insolvency; but, the 
 

166  Sylona Mohapatra and Srishti Kapoor, Section 12A: Obstacles and Opportunites to Resolution, 
https://taxguru.in/corporate-law/ibc-2016-section-12a-opportunities-obstacles-resolution.html 
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aforementioned statistics paint a bright picture of the success of Section 12A, since 

the withdrawals under the Section were almost as much as the approved 

resolutions.  

 

While Section 12A passed the sample of constitutional validity and the Apex Court 

clarified that, even after issuing an Expression of Interest, the Insolvency Petition 

can be withdrawn in exceptional circumstances, but the criteria for deciding 

exceptional circumstances have not been met.  

 

As the situation regarding exceptional circumstances is not clear, the Promoters 

seek in some casesto misuse the power to settle by floating settlement proposals 

after approval of the Resolution Plan by the CoC and Resolution Professional is 

about to submit a Resolution Plan to the Adjudicating Authority and, on refusal by 

the CoC, recourse to Section 60 of the Code on the grounds of arbitrariness, which 

is nothing more than a delaying tactic resulting in violation of t-he very object of 

the Code. Therefore, it is necessary for the Courts or the Competent Authority to 

draw the red line to clarify the stage after which withdrawal/settlement is not 

permissible. Here, Indian legislation could take a piece out of the American book, 

and follow their jurisprudence, and give the Tribunals to decide and assess the case 

on a case to case basis and not apply a straightjacket formula for any scenario.  

 

Further the mandatory requirement of approval of 90% voting shares of the 

Committee of Creditors may be a little too much since every Creditor might have 

his own perspective of restructuring the debt of the Debtor and such a high 

requirement might prejudice the rights of the majority due to disagreement of a 

few. There could also be a scenario where by less than 90% voters would allow a 

withdrawal under 12A to the creditor, seeking a way out. Here, the courts could be 
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empowered to give that creditor an exit depending on case to case basis, and in 

accordance with the benefit of the other shareholders. The creditor who wants to 

withdraw mustn’t be forced to pursue to case and drain his resources, even when 

he doesn’t to, only because he doesn’t fulfil the mammoth 90% consent required 

from the Committee of Creditors.  

 

Thus, in such a scenario, there could be a provision, akin to that of the Rule 3006 

of Federal Rules of Bankruptcy Procedure, which would allow the creditor to 

approach the court without the aforesaid majority, and the court exercising its 

power to grant the creditor the withdrawal for the benefit of everyone involved. 

Such a provision would put some burden on the courts, but it would be beneficial 

for the Creditors as well as the Corporate Debtors.  

 

It can be concluded by saying that Section 12A was a much-needed amendment to 

the IBC to fill the lacunae that had been left earlier, it has been fairly successful till 

now in carrying out its objectives. Withdrawal preadmission would be under Rule 8 

and after admission and after EoI stage would be under Section 12A. The Section 

should be further amended to further demarcate the scope of its power, and also 

relax the majority of 90% needed for approval. 
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THE VIOLATION OF ANIMAL RIGHTS IN CONCRETE 

JUNGLE 
-GAURANGI KHANNA* 

 

ABSTRACT 

 

The welfare body elected by the residents (Resident Welfare Association) of the 

urban cities are unsympathetic towards pet owners and animal lovers, and because 

of this, their bye-laws encompass anti-pet policies. Further, municipalities and other 

government run bodies have been instructed to not indulge in killing, dislocation, 

or abduction of the street dogs; however, they continue to commit aforementioned 

acts of cruelty. They are directed to follow the Prevention of Cruelty to Animal Act 

(PCA), 1960 and Animal Birth Control Rules, 2001 while dealing with stray dogs.  

 

These incidents make individuals succumb to the pressures around them and bend 

to the illogical, irrational, and non-sensical rules made by authorities and private 

bodies like RWAs around them without actually knowing the stance of law on the 

said topic. 

 

Through this paper, the author has attempted to study the impact, reach, and 

shortcomings of a combination of environmental and animal welfare laws while 

promoting justice to the environment for the harm caused to it. The Environment 

(Protection) Act and Wildlife (Protection) Act have stated non-negotiable terms 

which consider it a duty of the citizens of this country to safeguard the animals and 

environment alike. A large population due to the notion that only wild animals 

form a subset of the environment, does not consider pet and stray animals as a part 

of the environment. However, it is crucial to recognise the hardships faced by the 
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pet and stray dogs amidst the lockdown and recognise that they have no one to 

advocate for their rights.  

 

Moreover, studying the impact of environmental and animal welfare laws and 

judgments will not only promote and further environmental justice but will also 

create awareness with respect to the rights available to animals.  

 

Key Words: The Wildlife (Protection) Act, 1972. Environment (Protection) 

Act, 1986. Prevention of Cruelty to Animal Act (PCA), 1960. 

Animal Welfare Board of India (AWBI).  Prevention of cruelty 

against Pet and Stray dogs.  
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INTRODUCTION 

 

While the focus of the masses is 

drawn through media uproar towards 

the violation of the rights of wild 

animals, little or no focus has been 

around the rights and lives of those 

animals on the streets or in 

condominiums. Many cases of animal 

brutality are reported every year; 

however, only a handful of these ever 

reach the court. This lets the 

perpetrators walk away without 

receiving the punishment that they 

deserve since animal cruelty cases are 

considered as trivial or frivolous 

matters. 

 

India, as a country, has given utmost 

importance to wildlife and 

environmental protection programs. 

It has been attempting to achieve an 

environment that is sustainable for 

ages to come for all living species. A 

Sustainable environment is vital and 

required because the conservation of 

the environment and wildlife 

protection will ensure that nature is 

intact for the future inhabitant of the 

earth. These steps and efforts towards 

the protection of nature and animals 

can be traced back all the way to 

colonial times. 

 

The first national animal welfare law, 

for the protection of animals against 

any form of torture, is the Prevention 

of Cruelty to Animals Act (1960) 

which criminalises cruelty to animals. 

It was founded to end the suffering of 

animals due to experimentation and 

the introduction of new drugs by 

Britain on strays and draught animals. 

The Animal Welfare Board of India 

(AWBI) was established by virtue of 

Section 4 of the Prevention of Cruelty 

to Animals Act167 to put an end to 

animal cruelty, discrimination, and 

unfair treatment of animals.  

 

Pursuant to the Supreme Court’s 

judgment of the Animal Welfare Board 

of India (AWBI) vs. People for Elimination 

 
167 Prevention of Cruelty to Animals Act 1960, S 4.  
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of Stray Troubles and Ors,168 AWBI 

released two separate notices for the 

protection of stray and pet animals. 

However, the present laws that 

govern the killing of a stray dog only 

attracts rupees 50 as a fine. In 

contrast, the killing of a pet attracts 

five years in jail which shows that the 

laws are unfair, antiquated, and 

discriminatory.  

 

The author, pursuantly, aims to 

analyse the impact, reach, and 

shortcomings of a combination of 

environmental and animal welfare 

laws while promoting justice to the 

environment for the harm caused to 

it. The extent of this paper is 

restricted to the problems faced by 

stray and pet dogs and not to stray 

animals in general.  

 

The cohabitation of stray and pet 

dogs with people who are not fond of 

dogs within the enclosed 

condominiums has created issues on 
 

168 Animal Welfare Board of India vs. People for Elimination 
of Stray Troubles and Ors, SLP(C) 691 of 2009.  

the rise. However, the residents, as 

well as the welfare body elected by the 

residents (RWAs) of the urban cities 

are unsympathetic towards pet 

owners and animal lovers and because 

of this their bye-laws encompass anti-

pet policies. Due to this, animal lovers 

are faced with everyday battles of 

requiring more space for their pets 

and strays to live and wander around, 

the absence of which is directly 

affecting the health of their pets and 

creating relocation problems for 

strays.  

 

Although, pet lovers are inclined 

towards showing their warmth to 

stray animals by giving them food and 

occasionally shelter, the intolerant 

others are vigilant about the 

likelihood of being faced with medical 

problems like rabies and dog bites. 

This leads to a perpetual rise in the 

conflicts existing between animals and 

humans with every passing day. The 

burden of emphasising on animal 

rights and granting animals a voice by 
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providing clearer laws that ensure co-

existence and interaction with humans 

in an amicable manner is upon the 

judiciary. However, the judiciary 

should well define the scope of the 

law and ensure minimum hindrance in 

the implementation of those laws for 

peaceful co-existence of animals and 

humans.  

 

Additionally, a witness to animal 

cruelty can contact organisations such 

as FIAPO (Federation of Indian 

Animal Protection Organizations) and 

PFA (People for Animals), who offer 

help in such cases. Further, PETA 

(People for Ethical Treatment of 

Animals) is also one such popular 

organisation that has taken up 

multiple initiatives that support 

animal rights and safeguard animals 

subjected to cruelty. Despite efforts 

put in by various organisations in the 

country, it is crucial to have 

exceptionally stringent punishments 

and laws while dealing with the 

perpetrators who attempt to commit 

or commit offences against animals. 

These NGOs are also harassed for 

their attempts to help animals by 

authorities and individuals alike.   

 

However, the majority of the 

population is not aware of such 

organisations and the laws that 

safeguard animals. Further, contacting 

organisations is a lengthy process, 

which is extremely undesirable in 

times requiring instant action. It is 

also advisable that one should be 

knowledgeable of the laws protecting 

the animals in our country.  

 

CLAUSE FOR PAWS  

 

The rules set by the Government of 

India under the Wildlife (Protection) 

Act, 1972, and the Environment 

(Protection) Act, 1986 have stated 

non-negotiable terms, which consider 

it a duty of the citizens of this country 

to safeguard the animals and 

environment alike.  
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Various provisions of law with 

respect to the protection of stray and 

pet animals have been enacted and 

explicitly designed to recognise the 

rights of the animals and adequately 

provide protection to those animals.  

 

Further, severe actions have been 

taken on various occasions, against 

individuals by the judiciary who have 

subjected animals to cruelty. Strict 

actions taken by the court ensures 

solidarity shown on behalf of the 

bench, and it also indicates that the 

cause of protecting the rights of 

animals for their welfare are duly 

supported. The legislature, along with 

the judiciary, has given utmost 

importance to the protection of 

animals against any form of cruelty. It 

has also sympathised with the animals 

as they are not able to express their 

grief and agony the way humans are 

able to, thus, making it extremely vital 

to provide support to animals rights 

in a similar way that humans rights are 

assisted.  

India is amongst many countries that 

have attempted to enact animal 

welfare laws and put it on a map 

amidst other essential laws. The laws 

related to Animal rights were drafted 

along with their necessary provisions 

which are incorporated in the Indian 

Constitution as well. The laws and 

provisions in the Constitution dealing 

with the protection of animals and 

their rights are incorporated under 

Part IV of the Directive Principles of 

State Policy. They are also addressed 

under Part IV-A of the Fundamental 

Duties in the Indian Constitution. 

Therefore, animal cruelty is also 

against Article 51 A (g) of the 

Constitution,169 which provides for 

safeguard and improvement of the 

natural environment and living 

creatures protecting such individuals 

under the Constitution of India.  

 

Additionally, Article 21 of the 

Constitution170 safeguards the right to 

personal life and liberty. A person 
 

169 The Constitution of India 1950, Art 51 A (g).  
170 The Constitution of India 1950, Art 21.    
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who wishes to feed and provide 

shelter to dogs has the same right to 

liberty that the law provides to every 

citizen of India.171 

 

The RWA municipality rules or bye-

laws that may have a potential to 

harm animals violate the terms 

mentioned in circulars sent by AWBI 

and Section 11(1)(a) &  11 (3) of the 

Prevention of Cruelty to Animals 

Act,172 1960 which makes all acts of 

cruelty against animals as a criminal 

offence.  

 

A. Laws For Pet Dogs.  

 
Specific guidelines set out by (AWBI) 

were given to all Residents’ Welfare 

Association in the form of a circular 

on 26th February 2014 to end the 

suffering of pet owners and animals 

residing in gated societies.  This 

 
171 Animal Welfare Board of India, ‘Guidelines on 
stray dogs feeding matter’ 
<https://jaagrutiindia.files.wordpress.com/2010/04
/awbi-guidelines-on-street-dog-feeding_presented-
to-the-high-court-in-february-2010.pdf>  accessed 25 
July 2020.  
172 Prevention of Cruelty to Animals Act 1960, S 
11(1)(a) (‘PCA act, 1960’).   

circular is binding on RWA’s of all 

types of housing, whether private or 

government housing. 

 

The circular dated 26th February 

2014,173 state rules for Society bodies 

like RWA or Apartment Owners’ 

Associations who in the course of 

doing their job do not have a right to 

impose any ban on lift usage174 or 

generate extra fines on residents by 

setting bye-laws which they are not 

authorised or entitled to draft. Such 

an action to draft anti-pet by-laws 

would result in a violation of the 

existing laws.  

 

The following guidelines issued by the 

AWBI discuss the various heads 

under which a pet dog’s rights can be 

violated. 

1. The AWBI is supportive of 

the “Use of parks by pets” 

 
173 Animal Welfare Board of India, ‘Guidelines on pet 
dogs and street dogs’ <http://www.awbi.org/awbi-
pdf/pet_dog_circular_26_2_2015.pdf>  accessed 25 
July 2020.  
174 Shri Ajay Madhusudan Marathe v. New Sarvodaya 
CHS Ltd,  First Appeal No. 676 of 2009 (‘Ajay 
Madhusudhan’). 
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and states that no association 

has any power to create new 

rules that go against the 

interest of animals. Moreover, 

it should be considered that 

pets do not have any other 

means to entertain themselves 

other than physical activity, 

and banning them from 

access to parks is not at the 

discretion of society 

association members. It can 

lead to them having an 

unhealthy lifestyle, and they 

too have a right to life.  

Further, disregarding the 

aforementioned guideline, the 

necessity for the canines to 

exercise, and not providing a 

specifically designated facility 

or a secluded park for the 

exercise of pets is indicative 

of intolerant behaviour 

towards animals by the RWA. 

It puts the pets of others in 

distress. 

2. Seeking to ban pets from 

gardens or parks is short-

sighted. A person may or may 

not have any manner of right 

over the garden or park in 

question. The parks and 

common areas are maintained 

by the body; the land is not 

owned by them.  

3. Additionally, the AWBI’s 

circular to the RWA stated 

that the issue of “Use of 

leash/muzzle by the pet 

owner, defecation by pets in 

community premises, the 

imposition of fines and other 

similar measures” cannot be 

regulated according to their 

whims and fancies.  

The Absence of Central or 

State regulation requiring 

cleaning of pet excreta, 

compulsory leashing of dogs 

by pet owners, and forced use 

of muzzle on dogs, does not 

give the RWA the right to 

impose any rule or bye-law or 

impose charges/fine. 
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However, they can only 

request the owners. Cleaning 

of excreta is not fineable by 

law; however, cleanliness is a 

vital part of hygiene in a 

community living. The entire 

purpose is for a peaceful 

living, and the pet owners are 

also expected to be 

reasonable.  

Further, the leashing of pets is 

advisable; however, all the 

aforementioned rules apply to 

this as well. There cannot be 

an imposition of any bye-laws 

by the association as it is not 

at variance with the laws of 

the country. Even if the said 

bye-laws are accepted by an 

absolute majority, a general 

body cannot adopt illegality. 

Leashing of the pet is 

advisable, making it an 

offence by making up bye-

laws is an unreasonable 

exercise of power. 

4. Law provides for penalties 

against negligent pet owners 

towards the aggrieved parties. 

It is a well-known fact that 

pet owners need to 

compensate for being 

negligent towards the 

aggrieved parties, such as in 

the case of a dog biting, etc. 

However, in the absence of 

such circumstances that have 

not given rise to any 

negligence on the part of the 

owners nor has any harm 

been observed against the 

concerned party, there cannot 

be an imposition of fines by 

the RWA whether or not such 

negligence took place as they 

are not the affected party. 

 

Despite, the law being on the animal’s 

side, there has been a sudden rise in 

the breach of these guidelines, which 

results in clear violation of the law. 

RWA has no authority to draft anti-

pet policies as it does not have any 

sanction of law on bye-laws or rules 
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imposed that are valid according to 

AWBI or under any other statute. 

 

B. Laws For Protecting Stray 

Dogs.  

 

Every individual has a right to 

freedom with respect to profession, 

occupation, and business, which is 

accommodated under Article 19 of 

the Constitution of India.175 It implies 

that in the event that somebody has 

decided to take care of animals as his 

occupation, it is legitimate and he has 

every right to continue with his 

occupation. However, NGOs and 

their volunteers are reportedly 

harassed for their attempts to help 

animals. On the other hand, 

individuals committing acts of cruelty 

against animals have not faced any 

penalty or charges for their ruthless 

actions against stray animals.   

Stray animals are dislocated or even 

killed by municipalities and RWAs 

from their areas after sterilisation, and 

 
175 The Constitution of India 1950, Art 19. 

it is pertinent to know that dogs are 

incredibly territorial, and to dislocate 

them is like taking their home away 

from them.  

 

The following laws discuss the 

various heads under which a stray 

dog’s rights can be violated. 

 

1. The Hon’ble High Court of 

Delhi passed an order176 

asking the police to protect 

dogs and dog feeders and 

made it a culpable offence 

when an individual attempted 

to confine, prohibit or cause 

inconvenience to any person 

feeding a street dog. 

Furthermore, the individual 

causing such inconvenience 

will be charged under Section 

503 and 506 of the IPC177 as 

intimidating, threatening, or 

harassing any person who 

 
176 Animal Welfare Board of India vs. People for Elimination 
of Stray Troubles and Ors, SLP(C) 691 of 2009 
(‘AWBI’).  
177 The Indian Penal Code 1860, S 503,506.  
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feeds animals is liable for 

criminal intimidation. 

2. Dislocation, abduction, and 

killing of stray animals are acts 

held in contempt of the 

Hon’ble Supreme Court’s 

Judgement,178 and also an 

offence under Section 11(1)(a) 

of the Prevention of Cruelty 

to Animals Act, 1960.179 

Further, these acts are a 

culpable offence under 

section 428 and 429 of the 

IPC180 which provides for 

severe punishment to people 

committing such acts of 

cruelty towards stray animals 

or pets.  

3. Various State’s Police acts 

throughout the country 

provide for the protection of 

community animals, for 

instance, the Delhi Police 

Act,1968, sections 73 to 79, 

 
178 Naveena Kamath v.Wilson VT & Anr, Conmt. Pet. 
(C) No.1070/2018 in SLP(C) No.691/2009; Animal 
Welfare Board of India vs. People for Elimination of Stray 
Troubles and Ors, [2017] SLP(C) 15162 of 2015.   
179 PCA act 1960, S 11(1) (a).  
180 The Indian Penal Code 1860, S 428, 429.  

and  99181 gives unique 

powers to police to take 

action in the cases in which 

offence against an animal has 

been committed. 

4. The Animal Birth Control 

(Dog) Rules, 2001 and Stray 

Dog Management rules, 2001 

enacted under the prevention 

of cruelty to animals act, 

provide for sterilisation and 

vaccination as a means of 

stabilising and reducing stray 

dog populations and 

eliminating the risk of rabies. 

However, it prohibits the 

relocation of stray dogs, i.e. 

throwing, or driving them out 

of one area, into another 

making it illegal for an 

individual, RWA, or 

municipality to remove or 

relocate dogs. They have to be 

sterilised and vaccinated and 

returned to the same area. A 

law passed by the Parliament of 

 
181 The Delhi Police Act 1968, S 73-79, 99.  
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India in this regard,182 which 

prohibits abduction, 

dislocation, or killing of all 

dogs is applicable in all states. 

5.  Notifications sent out by the 

Animal Welfare Board of India 

and the Ministry of Public 

Grievances must be accessed in 

case of any query as they 

provide immunity to animal 

feeders. Further, these 

organisations restrict 

government-run organisations 

such as municipalities and 

private organisations like 

RWAs from relocating the 

animals after sterilisation, 

killing, and harassing people 

who feed or help animals.  

 

ANALYSING CASE LAWS FOR 

PET AND STRAY DOGS   

 

Pursuant to the Consumer Court’s 

verdicts strict measures were sought 

in Shri Ajay Madhusudan Marathe v. 
 

182 The Indian Penal Code 1860, S 428, 429; PCA act 
1960, S 11 (1) (a), 11 (3). 

New Sarvodaya CHS Ltd,183 regarding 

violation of the law with respect to 

the imposition of bans on lift usage. 

In the instant case, the society’s 

Resident Welfare Association, where 

the plaintiff resided passed a bye-law 

that the dogs were not allowed to use 

the elevators meant for residents as 

they are not the end consumer. 

Further, usage of an elevator by a dog 

has chances of dog bites along with 

the spread of various types of 

infectious diseases.  

 

The RWA argued that the grounds 

for prohibiting pet dogs from 

entering the lift and passing such 

resolution is that the lifts are 

essentially enclosed from four corners 

with very little space inside. The lift 

has a potential to store bacteria and 

germs in large numbers, which may 

be trapped in the dog’s saliva or his 

fur. As a result, diseases would spread 

like wildfire in the entire community 

and to all the residents through the 

 
183 Ajay Madhusudhan (n8).  
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lifts, thereby affecting the lives of the 

residents. Furthermore, they also 

stated that the dog is not the 

consumer of the services that are 

provided to the resident who is the 

actual consumer of those services.  

 

The court after due deliberation 

decided the case in favour of the 

plaintiff who had filed the complaint 

against the RWA in “Consumer 

Dispute Redress Forum” on the 

grounds that the society bye-laws and 

rules prohibited his pet dog’s entry 

into the lift of the society. It was held 

that the dog will fall under the ambit 

of “consumer” as his master is a 

resident of that “impugned co-

operative housing” society and thus as 

provided under section 2(7) of the 

Consumer Protection Act, 1986,184 

the pet too will be considered a 

“consumer”. Further, the court 

viewed the plaintiff’s plea filed to the 

Consumer Court as legitimate and 

well within his rights. The court stated 

 
184 Consumer Protection Act 1986, S 2(7).  

that the Bombay Veterinary College 

issued a health certificate “stating” 

that the dog is docile, not ferocious, 

and also does not have any 

communicable diseases or is free 

from any disease. It was held that the 

pet also had a valid “Kennel Club of 

India” license and was registered with 

the Municipal Corporation. 

 

This judgment sets a precedent that 

co-operative society cannot prohibit 

the pets of a resident from utilising 

any facilities that are available to the 

owner of the house and the pets can 

utilise such facilities in a similar 

fashion as the owner.  

 

Furthermore, strict measures were 

also sought in cases regarding 

violation of law in cases of extra fine 

by RWA and dislocation, killing, and 

restraint in the feeding of stray 

animals by municipalities. However, 

in the case of Naveena Kamath v. Wilson 

.VT, a petition seeking contempt 

action was filed in the Supreme Court 
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on the allegation of contract culling of 

stray dogs against Mr. George Robert, 

a private contractor and the Chief 

Officer of the municipality of 

Karnataka, Mr Wilson VT.  

 

The petition filed by animal rights 

activist Ms. Naveena Kamath who is 

the applicant in the present case, 

stated that Mr. George was under a 

contractual obligation to dislocate 350 

stray dogs for a sum of Rs. 91,537. 

The contract was between Mr. Wilson 

and George. The petitioners argued 

that all the authorities, including 

panchayats and municipalities, were 

directed to strictly follow the PCA 

Act, 1960 and the Animal Birth 

Control Rules, 2001 by the order of 

the court. These acts prohibit anyone 

from catching and relocating stray 

dogs which result in dislocation of the 

dogs as done by Wilson and George. 

The stray dogs are only allowed to be 

captured for the purpose of 

sterilisation and relocation back to the 

same place from where the stray was 

picked up. 

Furthermore, it was stated that such 

violations of law must be dealt in a 

swift and stern manner as a failure to 

act in that way will depict that the 

orders of the Apex court can be 

trifled with, with no consequences to 

suffer for even the most open and 

egregious defiance.  "The actions of 

the respondents are making a 

mockery of the majesty of this 

Court," it said.   

 

The judiciary has particularly played a 

crucial role with respect to the 

implementation and applicability of 

laws that safeguard the animals and 

the rights granted to them. The 

judiciary has frequently and 

persistently ensured that they are 

present to advocate for the rights of 

animals and that these animals are not 

treated harshly. 

 

Due to this, the two-judge bench 

comprising of Justice NV Ramana 
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and Justice MM Shantanagoudar 

directed all the government-run 

bodies or individuals to follow the 

PCA act and the Animal Birth 

Control act.185 The respondents in the 

present case had deliberately violated 

the rules set by the apex court in the 

former orders sent out which had 

prohibited the dislocation, abduction, 

and killing of stray animals. The court 

held that no "subterfuge or innovative 

methods" to circumvent the order of 

the court will be tolerated.  

 

Additionally, on 8th May 2020, a single 

judge bench comprising of Justice 

S.Gupte sought for the state’s 

response on the free movement of 

veterinary ambulances, feeding strays 

and dog walks amidst the lockdown. 

The registered feeders were facing 

hindrance in feeding the strays by the 

police and so were the veterinary 

ambulances. The High Court of 

Mumbai in response to the PIL 

 
185 Naveena Kamath v.Wilson VT & Anr, Conmt. Pet. 
(C) No.1070/2018 in SLP(C) No.691/2009; AWBI 
(n 10).  

directed that there must be no 

hindrance in the feeding of strays or 

movement of the veterinary 

ambulance during the lockdown.186   

 

Certain sets of Indian legislations are 

robust for preventing cruelty against 

animals, however, the PCA act was 

formulated 58 years ago and hence 

the clause prescribing fine in the PCA 

and IPC (section 429) of a meagre 

amount of Rs.50 on killing of a stray 

dog should be reviewed in the context 

of the present times and must be 

equated with the penalty imposed in 

relation to pet dogs. Further, The 

provisions of laws already enacted at 

the time of partition which has been 

in place for a long time, have now 

become outdated and need to be 

amended at the earliest. These 

amendments in law are required to 

ensure that humans, who claim to be 

superior when compared to these 

innocent lives, do not oppress 

animals. It is of paramount 
 

186Mrs.Vineeta Tandon v. State of Maharashtra & Ors, 
2020 SCC OnLine Bom 638. 
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importance to understand that not 

only humans but also animals are  

inhabitants of mother earth.  

 

Furthermore, Animal welfare law has 

not exactly attained its prime or been 

exercised to its optimum level. 

However, constant efforts on the part 

of the judiciary have been made to 

uphold and support the rights of the 

animals who are prone to violence or 

cruelty by humans. The judiciary and 

legislature are making avid attempts to 

support and advocate for animals 

rights by amending the amount of 

fine levied on killing a stray dog and 

equalise the penalty with that of pet 

dogs since it has become essential to 

guard animals against any kind of 

abusive treatment, confinement, or 

oppression which can be faced by 

such animals at the hand of a human.  

Additionally, the Supreme Court had 

recognised that life of animals and dignity are 

protected under Article 21 of the 

Constitution187, as they too have a right to 

live and for that reason, the stray 

animals can only be culled and not 

killed by means of a contract.

 
187 Animal Welfare Board of India vs. People for Elimination 
of Stray Troubles and Ors, [2017] SLP(C) 15162 of 2015.  
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CONCLUSION 

 

Animals are worshipped in the name 

of religion as any religion’s primary 

teachings revolve around compassion 

and respect for other beings. Yet, 

animal rights are not as prevalent as 

compared to the other issues, which 

are faced by our society presently.  

 

Although measures are taken to make 

sure that animals are treated equally, 

the rights and constitutional freedoms 

granted to humans are hardly 

extended in a similar fashion or 

granted to these animals or laws 

which protect and safeguard these 

animals who have been exposed to 

cruelty. The idea that there can be 

equality among all living creatures is 

to be contemplated as a façade; it is a 

utopian ideology, which is not capable 

of worldly realities.  

 

The wildlife protection causes have 

exhaustively and undeniably enjoyed a 

lot more importance and rights. 

However, these rights are not granted 

or enjoyed by the domesticated pet or 

street animals which leads to an 

overall downfall of animal rights 

causes and has a lot of gaps persisting 

within them. It is vital to acknowledge 

that the existing judgments and laws 

do not engulf all the minute areas of 

law where the Animals rights require a 

clearer scope and implementation of 

the law.  

In a recent incident, a dog was beaten 

to death by the guards of a residential 

condominium in Mumbai.188 The 

focus of the masses was drawn 

towards this incident through media 

uproar and agitated many animal 

activists and animal associations alike. 

However, the perpetrators of this 

heinous crime are walking free since 

no strict action was taken against 

them.  

This incident announces the critical 

requirement for the lawmakers to quit 

 
188 Vijay Singh, ‘Mumbai: Guard booked for beating 
dog to death’ (Times of India, 20 November 2019) < 
https://timesofindia.indiatimes.com/city/mumbai/
mumbai-guard-booked-for-beating-dog-to-
death/articleshow/72134646.cms > accessed 27 
August 2020. 
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lethargy and frame and implement 

extremely stringent laws for the 

betterment and protection of animals 

residing in our country. Further, it 

projects the dire need of having 

wholesome legislation that will 

protect, remove any loopholes, and 

address all aspects of animal rights 

and the depravity that these animals 

face.  

 

Gross violations against animals occur 

every day despite the efforts of the 

Hon’ble Supreme Court and the 

AWBI in safeguarding their rights. 

Neither the existing laws nor their 

implementation is successful in 

preventing such cases. There is a dire 

need for the requirement and 

enforcement of stricter laws and even 

stricter implementation of those laws 

with the rise in the number of 

conflicts between humans and 

animals.  

 

The authorities should educate the 

general public to make an effort in 

desisting them from killing animals. 

Further, the State should monitor that 

the animals are not killed publicly, 

dislocated, or deprived of basic 

necessities like food as it is against 

public order, morality, and health.  

 

The existing laws of India concerning 

the protection of animals against 

cruelty are insufficient and inadequate 

to protect the rights of animals. The 

amount of fine levied on killing a 

stray dog must be revised as the 

discrimination between the value of 

pet dogs and stray dogs which are 

present in the law itself can only be 

rectified by equalising the penalty. 

Even though the Indian judiciary has 

done a tremendous job in filling the 

gaps which exist in these animal 

welfare laws and has time and again 

protected the rights of the animals 

significantly. However, it is crucial for 

the Parliament to step in and amend 

the existing laws to rectify their 

drawbacks. 
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CONSTITUTIONAL 
FUNCTION AND TAXATION 
 

India as a union of states in a quazi 

federal structure as diverse challenges, 

such as a vertical imbalance, where 

revenue accrued is less as compared 

to the governmental spending, which 

can be rectified by reassigning 

responsibilities between centre and 

states. Horizontal imbalance in a 

federal structure 189, states being 

unequal with revenue collection and 

with respect to their population 

strength which greatly hinders their 

ability to provide services.190 

 

A distinctive characteristic of the 

Indian Constitution is that it allows 

for an administrative framework to 

transfer resources from the Central 

Governments to the State 

Governments, in addition to laws 

allowing such transfers. The Finance 

 
189 SHARMA, C. K. (2012), BEYOND GAPS AND 
IMBALANCES: RE-STRUCTURING THE 
DEBATE ON INTERGOVERNMENTAL 
FISCAL RELATIONS. Public Administration, 90: 
99–128. doi: 10.1111/j.1467-9299.2011.01947.x 
190 Supra  

Commission is the agency 

empowered with this responsibility 

under Article 280 of the 

Constitution191, The Finance 

Commission recommends: 

 

• The transfer of the net 

proceeds of taxes to be divided 

between the Union and the 

States, as well as the division of 

the shares of those proceeds 

among the States. 192 

• granting aid to states in need of 

assistance. 193 

• Measures needed to 

supplement the Consolidated 

Fund of a State in order to 

supplement the capital of the 

State's Panchayats and 

Municipalities obligations. 194 

 

 
191 The Constitution of India, 1950 
192https://fincomindia.nic.in/ShowContent.aspx?uid
1=2&uid2=1&uid3=0&uid4=0 
193https://fincomindia.nic.in/ShowContent.aspx?uid
1=2&uid2=1&uid3=0&uid4=0 
194https://fincomindia.nic.in/ShowContent.aspx?uid
1=2&uid2=1&uid3=0&uid4=0 
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Article 270195 mandated that the 

Union and the States share the net 

proceeds of income taxes raised and 

raised by the Union. The 

Consolidated Fund of India does not 

record nor receive any of the 

proceeds allocated to states.  

 

The Indian Federal Structure as 

accustomed itself to a State 

monitored service which is partial or 

fully funded by the Central 

Government, services such as primary 

education, health etc. This was cost 

effective then the Central 

Government setting up structures, by 

paying partially or fully and leaving it 

to the State Government supervision, 

serves many beneficial purposes The 

State Government can tailor the 

service delivery keeping in mind local 

requirements, the existing 

infrastructure of state governments is 

more suited for last mile delivery. The 

central Government instead tried to 

set up a parallel infrastructure, then 
 

195https://fincomindia.nic.in/ShowContent.aspx?uid
1=2&uid2=1&uid3=0&uid4=0 

the High cost would create a vertical 

imbalance.196 

 

An Horizontal imbalance is 

comparison between states, due to 

variety reasons people migrate from 

state to state , or there is inadequate 

growth and revenue generation in 

comparison  to its population growth 

, as  when compared to a state with 

the inverse situation ,the Central 

Government is obligated to serve 

each citizen equally ,hence it also 

considers fiscal deficits in terms of 

population expenditure and there for 

allocates shares as recommended by 

the Finance Commission  to these 

horizontally challenged states.197 

 

The problem arises when the Central 

Government cannot contribute its 

required share, creating imbalances 

vertically and horizontally, this can be 

avoided when the tax collection is 

 
196 supra 
197 supra 
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adequate, regular and correctly 

calculated.198 

 

Income Tax   Litigation in India 

therefore concentrates on regular, 

recuring, stable collection of tax. The 

problem arises in a lengthy and 

drawn-out judicial system of multiple 

appeals process and finality of award 

will take years, this creates the above 

imbalances either leading the budgets 

deficits causing additional distress, or 

decrease in services by stopping them 

or limiting the service. 

 

THE TAX SYSTEM  

 

The Indian legal system devotes a 

significant amount of time to income 

tax cases. Under the Income Tax Act 

1961, the adjudicating and quasi-

judicial appeal agencies, which act as 

fact-finding bodies in a tax 

assessment.199 

 

 
198 ibid 
199 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 

A tax assessment is a method for 

determining a taxpayer's disclosed 

income and the tax due on that 

income. India's tax regime is self-

reporting. Per year, taxpayers must 

file tax returns. The Income Tax Act 

of 1961 lays out the comprehensive 

method for determining income and 

also regulates the collection of taxes 

with regard to —redress of disputes 

arising from assessments, levy of 

penalties, and commencement of 

prosecution proceedings.200 

 

There are five types of assessment: 

1. “Summary assessments as 

under section 143(1), of the 

Income Tax Act.201 

2. Audit assessments section 

143(3) of the Income Tax Act. 
202 

3. Best judgment assessments  as 

under section 144, Income Tax 

Act.203 

 
200 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 
201 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 
202 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 
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4. Re-assessment as under section 

147, Income Tax Act.204 

5. Assessment pursuant to a 

search as under sections 153 A 

and 153 C, Income Tax 

Act.”205 

 

These assessments can cause disputes 

as under of either Civil or Criminal 

nature, a civil dispute. These 

assessments may result in conflicts of 

either a civil or criminal nature, a civil 

dispute. 

 

The procedure for tax assessments206: 

 ‘The Assessing officer draft an 

assessment order  

• if the draft order is accepted 

by the taxpayer: 

• Within one month of receiving 

the acceptance, the 

Assessment officer issues the 

final assessment order; 
 

203 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 
204 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 
205 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 
206 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 

• the taxpayer has 30 days to 

appeal the decision to the 

Commissioner of Income Tax, 

Appeals (CIT (A)) 

• The CIT(A) has the authority 

to affirm, minimise, improve, 

or cancel the measurement. 

While there is no set time 

period for adjudication of an 

appeal, guidance states that it 

could take up to a year. 

• The decision may be appealed 

to the Income Tax Appellate 

Tribunal within 60 days, and 

then to the High Court within 

120 days. If the High Court 

grants a certificate, an appeal 

under the Income Tax Act to 

the Supreme Court may be 

filed within 90 days. If the 

High Court may not grant a 

certificate, a Special Leave 

Petition to the Supreme Court 

can be submitted. 

Or  

• If the taxpayer rejects the 

proposed order 
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•  The Dispute Resolution 

Panel, which is a form of 

alternate dispute resolution 

established by the Finance Act 

2009 and consisting of three 

CITs, has 30 days to file an 

appeal.207 

•  the DRP will give directives 

to the Assessment officer, and 

the Assessment officer should 

perform a final assessment to 

ensure compliance with the 

instructions, within nine 

months. 208 

• Dissatisfied taxpayer, can 

appeal the ruling to the ITAT. 

If the taxpayer is still unhappy 

with the  ruling, they can 

appeal to the High Court, then 

to the Supreme Court, either 

 
207 https://www.mondaq.com/india/income-
tax/284712/dispute-resolution-panel-under-the-
income-tax-act-1961 
208 https://www.mondaq.com/india/income-
tax/284712/dispute-resolution-panel-under-the-
income-tax-act-1961 
208 https://www.mondaq.com/india/income-
tax/284712/dispute-resolution-panel-under-the-
income-tax-act-1961 
208  
 
 

by High Court Permission or 

Special Leave Petition.”209 

 

DISPUTE SYSTEM DESIGN  

 

A process where in more than one 

method of resolving a dispute is 

Dispute System Design.210 The 

Income Taxation system in India over 

the years has incorporated various 

systems and schemes to address an 

overlying interest, collection of tax. 

For all the reasons above, vertical or 

horizontal, the governments during 

crisis which has significant impact on 

economy, the governments have 

concerned themselves of tax money 

being collected immediately, then 

over a period of time to meet its 

obligations. The period after the 2008 

crisis is critical, India introduced a 

Retrospective Tax Act of 2012211, an 

act which would go against Hayekian 

 
209 Tax litigation in India: overview, Practical Law 
Country Q&A 5-624-5046 
210 CATHY A. COSTANTINO & CHRISTINA 
SICKLES MERCHANT, DESIGNING 
CONFLICT MANAGEMENT SYSTEMS: A 
GUIDE TO CREATING PRODUCTIVE AND 
HEALTHY ORGANIZATIONS (1995) 
211 The Finance Act, 2012. 
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construct of Rule of Law212, and 

which was met with great displeasure 

by business, especially foreign entities. 

 The Finance Act of 2011213, by 

amending the income tax act, ensured 

that Dispute Resolution Panel  

exclusively dealt with Transfer 

pricing. both the Dispute Resolution 

Panel and Retrospective Tax Act arise 

from a single tax demand of 

Vodafone’s acquisition of 

Hutchison214. 

 

The Income Tax Settlement 

Commission is another alternate 

method of Dispute resolution which 

was closed down this year,2021. The 

Income Tax Settlement Commission 

was setup in 1976 buts its closing 

down has not gone down well with 

Tax experts, but has been replaced 

with “Vivad Se Vishwas”215 a scheme 

which intends to decrease tax 

 
212https://plato.stanford.edu/entries/rule-of-law/ 
213 The Finance Act,2011 
214 Writ Petition No. 1325 of 2010 
215https://www.incometaxindia.gov.in/Pages/rules/
direct-tax-vivad-se-vishwas-rules.aspx 

litigation and increase of tax  revenue 

for a short period of time. 

The Indian Tax System litigates 

disputes in either criminal or civil 

nature, the overlying interest has been 

to collect tax with spending years or 

large sums to collect it, hence offering 

immunity from prosecution  in certain 

cases, by offering immunity the aim 

was not only decreasing litigation, but 

also an opportunity to those wo have 

avoided the tax system to come with 

in the purview of the taxation system, 

which would increase the tax base. 

  

THE DISPUTE RESOLUTION 

PANEL  

 

The Finance Act of 2009 

Incorporated Section 144C to the 

Income Tax Act,1961216, section 

144c217 envisages a Dispute 

Resolution Panel, where three 

Commissioners of Income Tax as 

appointed by the Central Board of 

Direct Taxes, the exclusively deals 
 

216 The Income Tax Act, 1961 
217 supra 
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with Transfers pricing issues in 

assessments.  

 

Section 144C is utilised when the 

Assessing officer sends the assessee a 

copy of the proposed Assessment 

order, inviting him to agree or object 

to it, as under Section 92CA under 

Sub Section (3), the transfer pricing 

officer passes an order, in which the 

Assessing Officer intends to propose 

variations with respect to Foreign 

entity or a person’s return, as under 

the Income Tax Act. 

 

An  assessee who raised objection   to 

the Assessment Order prior to the 

establishment of Dispute Resolution 

Panel, will have to appear before 

Commissioner of Income Tax Appeal 

CIT (A). However, after the 

establishment of Dispute Resolution 

Panel, the assessee has the choice of 

approaching the Panel in accordance 

with the Assessment officer's Draft 

Order.  the assessee if satisfied with 

the order, should file his approval 

within 30 days of receiving the order. 

The Assessment officer concludes his 

assessment based on the Draft Order 

if  approval is not filed within thirty 

days of such order. 218 

 

If the assessee objections to the 

Assessment officer’s assessment, the 

assessee should intimidate such 

objections to Dispute Resolution 

Panel and the Assessing Officer, the  

procedure before the Dispute 

Resolution Panel is:  

 

• Objections are received by the 

Dispute Resolution Panel, who   

examine the Draft Order, the 

assesse’s objections, the 

assessee's evidence, the 

material considered by the 

Assessment officer relating to 

the draft order.219 

• The Dispute Resolution Panel 

may affirm, lower the price, or 

increase the variance in the 

draft order, but cannot set 
 

218 The Finance Act, 2011 
219 Supra  
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aside any proposed variation or 

give directions to the 

Assessment officer for further 

investigation or  approval of 

the evaluation order. 220 

• The decision rendered will be 

determined by the majority 

opinion of the members.221 

• Only when both the assessee 

and the Assessment officer 

have had the opportunity to 

present their cases will the 

Assessment officer be given 

instructions. 222 

• Following receipt of Dispute 

Resolution Panel 's 

Instructions, the Assessment 

officer will complete the 

assessment in accordance with 

the directions, without 

supplying the assessee an 

additional opportunity to be 

heard, within one month from 

the Panel’s order . 223 

 
220 supra 
221 The Finance Act, 2011 
222 supra 
223 The Finance Act, 2011 

• The Assessment officer is 

bound by the Dispute 

Resolution Panel's Directions, 

and the assessee may appeal 

the Directions to the Income 

Tax Appellate Tribunal.224 

• The Dispute Resolution Panel 

has nine months to complete 

the hearing and provide final 

Directions from the end of the 

month in which the draft order 

was submitted to the 

assessee.225 

• The Bombay High Court, in 

Vodafone India Services Pvt. 

Ltd. vs Union of India and 

Others, shed light on the 

Dispute Resolution Panel: 

"The proceeding before the Dispute 

Resolution Panel is not an appeal 

proceeding but a correcting 

mechanism in the nature of a second 

look at the proposed assessment order 

by high functionaries of the revenue 

keeping in mind the interest of the 

 
224 supra 
225 The Finance Act, 2011 
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assesee. It is a continuation of the 

Assessment proceedings till such time 

a final order of assessment which is 

appealable is passed by the Assessing 

Officer. This also finds support from 

Section 144C(6) which enables the 

Dispute Resolution Panel  to collect 

evidence or cause any enquiry to be 

made before giving directions to the 

Assessing Officer under Section 

144C(5) . The Dispute Resolution 

Panel procedure can only be initiated 

by an assessee objecting to the draft 

assessment order. This would enable 

correction in the proposed order (draft 

assessment order) before a final 

assessment order is passed. Therefore, 

we are of the view that in the present 

facts this issue could be agitated 

before and rectified by the Dispute 

Resolution Panel."226 

 

• The Dispute Resolution Panel 

disadvantage was of limitation 

to transfer pricing. 

 
226 Writ Petition No. 1325 of 2010 

• Though touted as a alternate 

method, it would only become 

another step in appeal in 

matters, where the tax demand 

is higher, litigation continued, 

the Panel could have been 

more empowered in transfer 

pricing cases before it , by 

giving leeway to pay the 

transfer price sums in 

instalment but within the same 

financial year or adjust it 

against future payments while it 

was being accounted.227 

• The Dispute Resolution Panel 

should be envisioned to be 

proactive in Assesse’s ability to 

settle ,which would be possible 

under the Vivad se Vishwas 

Act.  

 

INCOME TAX SETTLEMENT 

COMMISSION  

 

 
227 The Finance Act, 2011 
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In 1971, the Income Tax Act of 1961 

was amended to include Chapter 

XIX-A, which allows for case 

settlement. The Income Tax 

Settlement Commission is formed 

under Section 245B of this chapter's 

Act, and it consists of a Chairman, as 

many Vice-Chairmen, and as many 

other Members as the Central 

Government considers necessary. The 

filing of a case settlement petition is 

governed by Section 245C of the 

Act.228 

 

At any stage of a case involving him, 

an assessee may make an application 

to the Settlement Commission in the 

prescribed form, including a 'full' and 

'true' disclosure of his income that has 

not been disclosed to the Assessing 

Officer, the manner in which such 

income has been derived, the 

additional amount of income-tax 

 
228 https://www.taxmann.com/budget-2021-
22/budget-story/118/discontinuance-of-income-tax-
settlement-commission,-with-immediate-effect--
whether-requires-a-deliberation 

payable on such income, and other 

sources.229 

 

According to section 245D, the 

Settlement Commission shall request 

a report from the Commissioner 

upon receipt of an application, and 

the Settlement Commission may 

either accept or reject the application 

for consideration depending on the 

materials contained in such report and 

having regard to the form and 

circumstances of the case or the 

nuances of the inquiry involved 

therein. Once the request for 

arbitration is approved, the 

Settlement Commission will have 

exclusive authority over the case; no 

other Income Tax tribunal will have 

jurisdiction, and the Settlement 

Commission will be required to make 

a timely determination. 230 

 

Although the matter is pending 

before the Settlement Commission, 

 
229 Income Tax Act,1961 
230 Supra 
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the Assessing Officer is unable to 

proceed with the dispute in any way. 

 

Chapter XIX-A of the Act contains 

the provisions for case resolution. 

This is a whole block of code in and 

of itself. The regulations governing 

the Income Tax Settlement 

Commission are in the form of in 

camera meetings, and the trials are 

not available to the media in order to 

maintain confidentiality. Cases before 

the Settlement Commission cannot be 

compared to other cases before the 

courts in the usual sense. 231 

 

The Settlement Commission's mission 

is to get cases to a conclusion. The 

assessee is the party to the Settlement 

Commission who seeks relief from 

the rigours of levy of interest, 

punishment, and lawsuits that can 

arise in the regular course of tax 

assessments and declaration of proper 

tax based on the applicant's entry 
 

231 https://www.taxmann.com/budget-2021-
22/budget-story/118/discontinuance-of-income-tax-
settlement-commission,-with-immediate-effect--
whether-requires-a-deliberation 

before the Settlement Commission. It 

may be argued that the Settlement 

Committee's proceedings are similar 

to those of an arbitration tribunal in 

that they are held with the aim of 

resolving the dispute. 232 

 

The Settlement Commission dealt 

with various aspects of undeclared 

and underdeclared income, yet in the 

past few years schemes have been 

launched to provide the amnesty from 

prosecution, or providing value to 

banned notes, this raises question of 

the Dispute System Design, whether 

alternate form of conflict resolution 

was adequately serving the system or 

these short term schemes were the 

method to go forward. 

 

BLACK MONEY ACT OF 2015 

 

The goal of this Act was to ensure 

back black money that Indians had 

hidden abroad be accounted and 

taxed. The government passed the 

 
232 supra 
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Black Money (Undisclosed Foreign 

Income and Assets) and Imposition 

of Tax Act, 2015, or the Black Money 

Act, 2015 to bring under its purview 

such sums. 233 

 

As on 1st May of 2015 permitted 

Indians to register overseas properties 

gained from previously undisclosed 

taxable income or benefits and avoid 

prosecution.234 

 

The Act required disclosures to be 

made by September 30, 2015, and the 

related taxes and fines to be paid by 

December 31, that calendar year.  

 

Assesse who make declarations under 

the scheme were forced to pay a tax 

of 30% of the fair market value of 

their undisclosed foreign assets. 

Furthermore, the taxpayers were 

required to pay an equal amount as 

tax in the form of penalty. As a result, 

 
233 https://www.business-
standard.com/article/economy-policy/modi-govt-
launches-sixth-tax-amnesty-despite-muted-show-by-
earlier-schemes-120022600559_1.html 
234 the Black Money (Undisclosed Foreign Income 
and Assets) and Imposition of Tax Act, 2015, 

60 percent of the properties will be 

taxed and fined in particular. a fair 

market price. 235 

 

Analysis – The Act was brought 

about on the understanding 

substantial sums of undisclosed 

income which was kept abroad, this 

scheme removes the adjudicatory 

process involved in the Settlement 

Commission, it was clear declaration 

and a calculated sum deposit which 

guaranteed immunity from 

prosecution subject to terms and 

conditions. 

 

INCOME DECLARATION 

SCHEME, 2016 

 

This was revealed in the 2016 Budget. 

Tax evaders who ad  not reported 

their income or properties in previous 

years ,were asked to pay 30% income 

tax, 25% krishi kalyan cess236, and 

25% penalty. This results in a gross 

 
235 the Black Money (Undisclosed Foreign Income 
and Assets) and Imposition of Tax Act, 2015, 
236The Finance Act,2016  
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tax liability of 45 percent, with 25% 

of 30% tax equalling 7.5 percent each. 

Taxes, on the other hand, could be 

collected in three instalments and 

would be immune from prosecution. 
237 

 

Analysis – this Scheme could be 

considered a particular success as it 

there was Tax collection to the tune 

of 29000 crores, the issue with the 

scheme was of tax income being 

collected over two years, the issue 

also arose of those Assesses or 

Declarants who had declared but 

could not pay in time the said Tax 

amount, the scheme should have 

either been applicable for a longer 

period of time or provided other 

avenues of payment. 

 

PM Garib Kalyan Yojana, 2017: 

 

Following the demonetisation of 

high-value currency in November 

2016, the scheme enabled those 

 
237 Income Declaration Scheme, 2016 

scrapped  Rs 500 and Rs 1,000 notes 

to come forward by payment of  50 

percent combined levy. In addition, 

25% of the funds had to be put into 

the PM Garib Kalyan Yojana, which 

will be locked in for four years. no 

interest can be paid until the money is 

refunded after four years. .238 

 

Analysis – the Scheme was in relation 

to scrapped currency notes, by 

offering a chance to Assess  to gain as 

much as possible from devalued 

notes. The Scheme aimed to directly 

associate hidden wealth with the 

upgradation of the poor, the scheme 

was of Horizontal imbalances with 

respect to person, the principle as 

envisaged under the constitution of 

securing economic justice. 

 

Direct Tax Dispute Resolution 

Scheme, 2016: 

 

 
238 https://www.business-
standard.com/article/economy-policy/modi-govt-
launches-sixth-tax-amnesty-despite-muted-show-by-
earlier-schemes-120022600559_1.html 
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The Direct Tax Dispute Resolution 

Scheme was created by the Finance 

Act of 2016, which permitted 

taxpayers to settle past disputes by 

paying the required tax, interest, or 

penalty on any tax arrears or reported 

tax. The main aim of the scheme was 

to reduce the number of pending 

direct tax cases. The scheme is 

codified in Chapter X of the 2016 

Finance Act. 239 

 

The below are the conditions for 

disqualification from eligibility:  

• “Cases where a prosecution was 

launched prior to February 29, 

2016.  

• Cases where the statement is for tax 

arrears should be searched or 

surveyed.  

• Cases including unreported foreign 

income and assets.  

• Cases focused on details obtained 

under the Double Taxation 

Avoidance Agreement under sections 

90 or 90A of the Income-tax Act, 

 
239 The Direct Tax Dispute Scheme,2016 

where the declaration relates to tax 

arrears.  

• Person told in accordance with the 

Special Courts Act of 1992.  

• Cases protected by the Narcotic 

Drugs and Psychotropic Substances 

Act, the Indian Penal Code, the 

Prevention of Corruption Act, or the 

Conservation of Foreign Exchange 

and Smuggling Activities Act, 

1974.”240 

 

Analysis -as per the Scheme, if the 

contested tax in a quantum appeal 

exceeds Rs.10 lakh, the declarant 

must pay the disputed tax, interest, 

and 25% of the minimum penalty 

leviable. In cases where the contested 

tax in a quantum appeal does not 

surpass Rs.10 lakh, the declarant is 

only liable to pay the disputed tax and 

interest, with no obligation to pay any 

sum in respect of penalty leviable. 241 

 

In respect of tax arrears included in 

the declaration, section 205(b) of the 
 

240 Section 208 of the Finance Act,2016 
241 Income Tax Act,1961 
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Finance Act,242 grants exemption 

from levy or waiver of penalty under 

the Income-tax Act or the Wealth-tax 

Act to the degree the penalty reaches 

the amount of penalty referred to in 

section 202(I) of the Act. Where a 

legal statement under the Scheme is 

made in relation to a quantum appeal, 

the appeal against the penalty 

imposed under Section 271(1)(c) of 

the Income Tax Act243 pertaining to 

the quantum appeal pending before 

the Commissioner (Appeals) is 

deemed to be suspended, and the 

penalty or the balance value of the 

penalty is deemed to be deferred. 

 

The Scheme which was enacted as 

part of the Finance Act of 2016, was a 

promising initiative by the Indian 

government to mitigate direct tax 

claims by allowing taxpayers to settle 

past cases by paying a prescribed tax, 

interest, or penalty. The Scheme's 

implementation was aided by the 

Central Government's timely 
 

242 The Finance Act, 2016 
243 The Income Tax Act,1961 

announcement of the Rules, which 

gave taxpayers a seven-month 

timeframe to take advantage of the 

Scheme244.determines the sum payable 

under the Scheme with reference to 

tax arrears or specified tax. It only 

provides for a dispute resolution 

mechanism in respect of cases for 

which declaration has been made.245 

This scheme was specifically aimed at 

disputes such as the Vodaphone case 
246, but it could not attract large 

dispute applicants to pursue this 

opportunity.  

 

Vivad se Vishwas, 2011: 

 

In return for the settlement of these 

disputes pending before different 

forums, the Direct Tax Vivad se 

Vishwas Act, 2020, waives interest, 

penalty, and conviction.  

 

While payment by March 31,2021, 

would result in a full waiver of 
 

244 Direct Tax Dispute Resolution Scheme Rules, 
2016 
245 supra 
246 ibid 
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interest and tax, an additional 10% of 

the contested balance will be due after 

that date. 247 

In the case of tax arrears involving 

only contested interest or penalty, 

25% of the disputed penalty or 

interest must be paid before settling 

appeals up to March 31, 2020, and 

30% if payment is made after that 

date. 248 

 

The spectrum is then expanded to 

include cases pending in arbitration 

forums and debt relief tribunals. 

Cases involving low-value quest 

conflicts would not be included in the 

process.  

 

The assesses can take part in the 

scheme without having to wait for 

cases to be dismissed by different 

judicial bodies or be fully withdrawn. 

Declarants would only need to 

append the Vivad se Vishwas form 

and the submission on removing 

cases from the commissioner 
 

247 supra 
248 supra 

(appeals), the income tax appellate 

tribunal, the High Court, or the 

Supreme Court.  
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CONCLUSION 

 

The Various schemes are time bound; this was to ensure urgency by part of the 

applicant, Assesses, the overlying interest was of increased Tax Collection, greater 

Tax base and resolution of disputes in shorter time frame. 

 

The greater issue was of expected income being in a state of limbo, due to long 

periods of litigation and not in state coffers created few problems, firstly it affects 

calculations of expected income and their allotment to nation building projects, 

secondly the income not being accrued in time will increase its borrowing, thirdly it 

leads to sunk costs such as cost of hiring lawyers, time of bureaucrats of to follow 

up on such cases. 

 

The schemes were introduced to address the sharp decline in income tax 

collection, growing income inequality, growing increase in contribution from 

central government to state governments. That was the intent of the schemes. 

 

The problem with short term solutions are: 

• Does not offer a long-term option of regular source of tax 

• Does not impede future tax litigation with various appeals process, the 

Dispute system Design, should be to ensure tax compliance with minimum 

litigation. 

• The Income Tax System already having alternate means of conflict 

resolution were shunned by assesses but that does vindicate usage of short-

term schemes, by scraping Income Tax Settlement Commission, an assesses 

would not have any future avenue to settle a tax dispute unless there was a 

scheme. 
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• By closing down the Income Tax Settlement Commission, an assesses 

without avenue to settle will in all probability with a scheme, will not declare 

his fully taxable income hence the Government losses Tax revenue. 

 

Solutions 

• The Dispute resolution panel should extend beyond Transfer pricing, to 

aspects such as interests and penalties. In taxation certainty should be rule, 

by establishing full fledged guidelines on aspects such as penalty and interest 

waiver, the Dispute Resolution Panel would be attractive to Assesses. 

• The Settlement Commission dismantling was a step in the wrong direction, 

the Commission was not effective, but it would be a better option compared 

to short term schemes, repeated short-term schemes ensures the Tax system 

loses value and might instead have a cobra effect as well. 

• A body similar to the Settlement Commission but with greater flexibility to 

entertain cases with shortened procedure would be ideal, the flexibility 

would be on the aspects of assesse coming forward as compared to the 

department Search and Seizures. 

• The various methods of assessment are a bone of contention and should be 

simplified, the simplification would exclude the search and seizure 

assessment, re-assessments and retrospective application should be strongly 

dissuaded, these are source of conflicts which will not yield results, the Tax 

laws should be stable, prospective for reliable tax income. 


