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A COMPREHENSIVE ANALYSIS OF THE LAWS 

RELATING TO MAINTENANCE OF PUBLIC 

ORDER AND TRANQUILLITY 
-RAHUL SANDEEP PAREKH* 

 

ABSTRACT 

 

For a free and democratic society to progress, it is extremely important to maintain public order 

and tranquillity. The onus of protecting citizens and maintaining public order has always and 

will always falls on the State. Maintenance of public order and tranquillity in public discourse 

is the primary objective of any government. The main aim of this research paper is to obtain a 

clear understanding on what constitutes public order and tranquillity, and what are the 

provisions that the CRPC contains to assist in the upkeep of the public peace and tranquillity. 

The paper also focuses on section 144 of the Code, which gives various powers to the Magistrate 

in case of urgent cases of nuisance or apprehended danger. The paper talks about the 

application of this section and the rationale behind applying the section in various instances. 

Furthermore, the paper also briefly parleys the constitutional validity of the section. The paper 

also contains suggestions on how to improve the application of section 144 of CRPC.        

  

Keywords: Public, Peace, Tranquillity, Magistrate, Code of Criminal 

Procedure, Nuisance.  
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INTRODUCTION 

 

For a country to grow, develop and reach new heights of good governance, the 

general public must feel safe and must be able to carry on their daily lives 

without any fear. Public order is defined as a situation where there is an order 

in the state of society and the community and the citizens can peacefully pursue 

their normal activities of life.1 Public tranquillity, on the other hand, is where it 

is tranquil in the area concerned. Public order is a broader concept which 

includes public tranquillity in its ambit.2 For maintenance of public order and 

tranquillity, various provisions in both the Indian Penal Code, 1880 and the 

Criminal Procedure Code, 1973 have been incorporated. The Chapter X of the 

Code of Criminal Procedure (CRPC) along with stating down the legal 

provisions regarding maintenance of public order and tranquillity also lays down 

the duties, powers and functions of the Executive Magistracy and the Police in 

this behalf. This Chapter is divided into 4 parts: Part A, which deals with 

Unlawful Assemblies; Part B, which covers Public nuisances; Part C, which 

provides for Urgent Cases of Nuisance or Apprehended Danger; and finally, 

Part D, which talks about disputes related to immovable property. This paper 

entails a brief analysis of Part B of Chapter X of CRPC, along with a detailed 

analysis of Part C of Chapter X.  

 

PUBLIC NUISANCE  

 

The CRPC contains 10 provisions to deal with public nuisance. Each section 

covers various powers that the Magistrate has to deal with public nuisance 

effectively. Section 133 of the CRPC gives the power to a District Magistrate or 

a Sub-Divisional Magistrate or any other Executive Magistrate specially 

empowered in this of behalf by the State Government to pass a conditional 

order for removal of public nuisance. The Magistrate under this section can pass 

an order to:-  

                                                
1 Kamlakar Shankar Patil v. B. Akashi, (1994) Cr LJ 1870. 
2 Ram Manohar Lohiya v. State of Uttar Pradesh, AIR 1968 All 100.  
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(a) remove any lawful obstruction or nuisance from any public place or 

river/channel used by the public;  

(b)  to cease the conduct of any harmful trade or occupation, or stop the 

selling of any goods that is injurious to the health or physical comfort of 

the community;  

(c)  to prevent or stop the construction of any building that can cause injury 

to persons near such construction;  

(d)  to fence any tank or excavation that may be dangerous to the public; and  

(e)  to destroy, confine or dispose of any dangerous animal.  

 

Section 134, on the other hand, explains the procedure by which such 

notification or service is to be communicated. Section 135 of the Code explains 

the responsibility of the person to whom the service has been communicated. 

It is the responsibility of that person to perform, within the time and in the 

manner specified in the order, the act ordered, or to appear before the court to 

justify why he is not doing so. If he does not carry out the order, then under 

section 136 read with section 188 of the IPC, he can be ordered to pay a penalty 

for the same.  

 

Section 137 of the Code gives the right to the Magistrate to stay the order issued 

under section 133 if it is shown that there is no public right to that particular 

place. Furthermore, the magistrate can also hold an inquiry in the same, and if 

it is shown that there exists a public right, then the Magistrate can proceed with 

the order. If the Magistrate is satisfied that the order, either in its original form 

or subject to such modification as he considers necessary, is reasonable and 

proper, then he can make the order shall absolute without modification or 

otherwise. If the Magistrate is not so satisfied, no further proceedings shall be 

taken in the case. Section 138 gives this power to the Magistrate. Section 139 

and section 140 talks about the appointment of experts to survey the situation 

as explained under section 137 and the power of Magistrate to furnish written 

instructions respectively. 

 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|4 

Section 141 entails that if an order is made absolute under section 136 or section 

136, then the person to whom such notice of order is made has to follow the 

order or he would be liable under section 188 of the Indian Penal Code. This 

section also talks about the powers of the Magistrate to recover the cost of 

removal of such nuisance by calling out a distress sale of the thing so removed. 

Section 142 gives the right to the Magistrate to issue an injunction for immediate 

removal of the nuisance in cases of immediate danger to the public. Section 143 

gives the District Magistrate or Sub-Divisional Magistrate, or any other 

Executive Magistrate empowered by the State Government or the District 

Magistrate in this behalf to pass an order to compel any person to not repeat or 

continue the public nuisance.         

  

URGENT CASES OF NUISANCE OR APPREHENDED DANGER     

 

This part of Chapter X covers the most important and widely used section in 

the CRPC concerning tackling public nuisance. A bare perusal of section 144 

gives an idea about the wide powers that the Magistrate has to tackle cases where 

there is a danger to the immediate public. The section gives power to the 

Magistrate to pass a written order which may be directed against a particular 

individual, or to persons residing in a particular place or area, or to the public 

generally when frequenting or visiting a particular place or area. In emergency 

cases, the magistrate can pass these orders without prior notice to the individual 

against whom the order is directed.3 The order remains in force for 2 months, 

which can be extended by the State government for another 4 months (the sum 

total of six months).  

 

The rationale behind section 144 and its application was given in numerous 

cases over the years. The four reasons under which an order under this section 

may be passed is: 

                                                
3  Apurva Vishwanath  and Shruti Dhapola (2019, December 20), Explained: How Section 144 CRPC Works, The 
Indian Express, Retrieved From: Https://Indianexpress.Com/Article/Explained/What-Is-Section-144-Crpc-
Prohibitory-Orders-India-Caa-Citizenship-Act-6175056/.   
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(1)  Annoyance, 

(2)  Injury to human life, 

(3)  Disturbance of public tranquillity, and  

(4)  Instances of loss and danger to the public.4  

 

With such wide powers given to the Magistrate, various issues and 

disagreements regarding this section have surfaced time and again. One side of 

the argument emphasises on the importance of this section, stating that there 

have always been cases where there is a severe danger to the public and this 

section protects the public from the same. On the other hand, the other side 

argues that such a law is redundant in a free democratic society, which has the 

right to free speech and movement. Furthermore, the constant use of this 

section by the government to clamp down on any protest or gathering has also 

raised eyebrows on the need to regulate this power.5  

 

The early case that dealt with the application of the section was the case of 

Manzur Hasan and Ors. vs Muhammad Zaman And Ors.6 This case elaborated on 

the principles that must be kept in mind before the application of section 144.  

The 4 main principles that need to be kept in mind before the application of 

this section are: 

 

(1) The urgency of the situation must be kept in mind, and this section must 

only be used for maintaining public peace and tranquillity.  

 

(2)  Private rights can be temporarily superseded when there is a clash with 

the general public peace and interest.    

 

                                                
4 Rajyashri B, Analysis Of Section 144 CRPC, Retrived From: 
 Http://Www.Legalservicesindia.Com/Article/1841/Analysis-Of-Section-144-Of-Crpc.Html.   
5 S. Nandhini And Dhinesh (2018), Critical Analysis Of Public Order And Tranquility, International Journal Of Pure And 
Applied Mathematics, Volume 119 No. 17, Pp 278-289.  
6 (1921) ILR 43 All 692.  
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(3)  Where those questions have already been decided by the civil courts or 

by judicial pronouncements, the Magistrate should exercise their power 

under section 144 in aid of those rights and against those who interfere 

with the lawful exercise thereof. 

 

(4) The deliberation should not be that restriction can affect only a minor 

section of the community. If a large section of society is affected, then 

such a situation is permissible to protect the general peace and tranquillity 

of the area. These principles were subsequently approved again in the case 

of Sk. Piru Bux  Ors vs Kalandi Pati Rao & Ors.7 

 

The first major test to section 144 of the CRPC was in the case of Babulal Parate 

vs State Of Maharashtra And Others8 A five-judge bench of the Hon’ble Supreme 

Court refused to strike down the law saying that the Magistrate must maintain 

law and order, and passing an order under this section was nothing but an act 

to discharge that duty. The Court rejected the contention that the law allowed 

the suppression of lawful activity or right for the duty of public authorities to 

maintain order. The constitutional validity of this section came up again in the 

case of Madhu Limaye vs Sub-Divisional Magistrate9; where a seven-judge bench of 

the Court held that though the order of a magistrate can be challenged and pass 

the test of judicial scrutiny, the section itself was not unconstitutional.  

 

The Court further ruled that since Article 19(2) of the Constitution provided 

for ‘reasonable restrictions’, it did not violate the right to freedom of speech and 

expression. The Court rejected the contention that the section “could be 

misused” and stated that such a reason could not justify striking a law down. 

Furthermore, the fact that the High Court under section 435 of the Code read 

with section 439 of the Code made up for the discrepancy that the order under 

section 144 is non-appealable. The High Court could either quash the order or 

                                                
7 1970 AIR 1885. 
8 1961 AIR 884. 
9 1971 AIR 2486. 
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ask the Magistrate for the material facts, therefore ensuring accountability of the 

Magistrate.       

 

On careful analysis of this section, along with the various cases studied, it can 

be concluded that although this power is discretionary, it is an important one 

provided to the Magistrate for maintaining law and order. The constant turmoil 

and cases of riots in the country have made the existence of such a law a 

necessity. Furthermore, the fact that the High Court can quash the order 

provides for the check and balance to ensure stability.       
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CONCLUSION AND SUGGESTIONS 

 

The power of the State to ensure public peace and tranquillity have been 

distinguished time and again on numerous occasions. Various sections of the 

IPC and Chapter X of the Code of Criminal Procedure describe the powers the 

State has to ensure the safety of its citizens. It is thus upon the Magistrate, an 

important organ of the State, to ensure that all the provisions of the Code are 

utilised for suitable causes and in situations that demand such action. Section 

144 of the Code is an argumentative, but significant law that has been inculcated 

to help maintain law and order.  The following recommendations may help try 

to provide for a balance between public order and tranquillity and the induvial 

rights of the citizens: 

 

1.  The section must only be applied in cases of actual danger to public peace 

and tranquillity, and not to crack down on people exercising their right to 

articles 14 and 21 of the Indian Constitution. 

2.  In cases of judicial overreach by the Magistrate, where the preliminary 

situation shows that there is no threat, his order must be deemed to be 

an order having no legal force and an expression of opinion contained 

therein must be deemed to be void of legal force or effect.         

3.   This section is to be applied in cases of urgency and should not be allowed 

to take place of any other provision of law which might be more 

appropriate.  

4.  Before proceeding under this section, the Magistrate should hold an 

enquiry and record the urgency of the matter. Except in cases of utmost 

urgency, the party against whom such order is issued must be allowed to 

present his case in front of the Magistrate and try to prove why such order 

must not be passed.   
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A CRITICAL ANALYSIS OF SINO-INDIA 

GEOPOLITICS 
-GAUTAMI BADA* 

ABSTRACT 

 

The Covid-19 pandemic struck the world quite unexpectedly, adding to which the international 

political tensions between India and China reached new heights as the Galwan Valley 

skirmish brought to light the several geopolitical issues that exist between the two countries. 

This article aims to investigate, analyze,  and explain the Galwan incident by studying the 

economic and political agendas of both the countries, giving due attention to their history and 

ideologies, its reparations on International Law and peace,  the reasons and impact of the race 

to enhance power with regards to the Belt- Road Initiative and India’s response to the same, 

India’s Economic dependence, the pressure at the United Nations Security Council, that shall  

in turn aid the common man to realize the impending power struggle that the region of South 

Asia awaits and how it shall impact him. Lastly, this article shall elucidate the future actions 

that can be undertaken by India and China, enabling the common man to perceive the situation 

in its entirety. 

 

Keywords: International Law and Peace, Sovereignty, Economic And 

Political Development, UN Charter, Foreign Policy, Diplomacy.   
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THE SKIRMISH  

 

Sovereignty and superiority- are two goals that every nation strives towards and 

to ensure that these goals are fulfilled, they undertake several actions that 

inadvertently define who they are. Geopolitics analyses the geographic 

influences on power relations in international relations10 which is of prime focus 

when it comes to the nature of relations that India as a country shares with its 

neighbors in the sub-continent.  

 

Pakistan and China are two such nations that India shares complex history and 

relations with, which from time to time tend to slip out of the hands of 

diplomatic soundness. The event which caught the eye of all the countries across 

the globe was the Galwan valley skirmish, which as many claimed, was “one of 

the deadliest clashes between India and China in more than 50 years”11, sending 

tremors through various layers  of economic, diplomatic and  political 

foundations  between both the countries, on whose shoulders rest the peace 

and balance in South Asia. This article aims to investigate, analyze, and explain 

the Galwan incident by studying the economic and political agendas of both the 

countries, giving due attention to the history and ideologies of the two countries, 

the reasons and impact of the race to enhance power it shall have on 

International law and order, in turn aiding the common man to realize the 

impending power struggle that the region of South Asia awaits and how it shall 

impact him.  Lastly, this article shall elucidate the future actions that can be 

undertaken by India and China, enabling the common man to perceive the 

situation in its entirety.  

 

The skirmish between the two countries took place when the world was reeling 

under the Covid-19 Pandemic (“the pandemic” from hereon), a pandemic for 

                                                
10Daniel H Deudney, Politics and Political Systems- Geopolitics’, BRITTANICA, (Aug 25,2020, 3:00 pm) 
https://www.britannica.com/topic/geopolitics  
11 Ankit Panda, A Skirmish in Galwan Valley: India and China’s Deadliest Clash in More Than 50 Years, THE 
DIPLOMAT, (Aug 25,2020, 3:00 pm),  
https://thediplomat.com/2020/06/a-skirmish-in-galwan-valley-india-and-chinas-deadliest-clash-in-more-than-50-
years/ 
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which China received flak from several countries, as it took root in its territory 

and that it failed miserably to contain it. It was on the 15th and 16th of June 2020 

that the Indian and Chinese forces clashed across the Line of Actual Control ( 

the “LAC” from hereon ), reportedly leading 20 Indian Army soldiers to their 

death and injuring another 76 soldiers, in a standoff that took place with the 

absence of any firearms as per the 1996 agreement between the two countries12. 

The skirmish was a result of the tension that was mounting since May 2020 with 

the Chinese forces reportedly began occupying a significant area on the Indian 

side of the LAC, building tall structures in opposition to the road that its 

counterpart has been developing for better access and transport of its armed 

forces. The response to the encounter was denial of the said incident in the 

valley by the Indian Prime Minister Narendra Modi13, while the China 

proclaimed their sovereignty over the Galwan Valley and Aksai Chin region, 

accusing India to have violated several agreements effected with consensus that 

has consequently harmed not only the relations of the two militaries, but  also 

the feelings of its people.14  

 

THE HISTORICAL BACKGROUND  

 

The year 2020, though marred by the Galwan valley face-off, sees Sino-India 

relations reach a monumental milestone of completing 70 years, dating back to 

the times of Nehru in India. Historically, both the nations have shared their 

cultures and habits, bringing about a sense of homogeneity that helped cement 

their ties in order to mutually benefit each other in the direction of development. 

Ideologies of both the countries drive their foreign policy and their political 

ambition, India being the world’s largest democracy is known for upholding, 

conforming and following the international law, while on the other hand, China 

being  a communist country, has always tried to bring a sense of assertion 

                                                
12 Galwan Valley: Satellite images 'show China structures' on India border, BBC NEWS, (Aug 25,2020, 5:00 pm) 
https://www.bbc.com/news/world-asia-53174887 
13 Ibid. 
14 Riyaz ul Khaliq, Indian troops violated agreements along LAC: China, AA NEWS, (Aug 25, 2020, 6:00 pm) 
https://www.aa.com.tr/en/asia-pacific/indian-troops-violated-agreements-along-lac-china/1879093 
 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|13 

through its conduct in the international arena. Observing and sensing this 

ambition, Nehru took a path that he thought would bring about regional 

stability, security and mutual development, as India was the first democratic 

country to recognize  the People’s Republic of China15 and in its effort to 

validate bona fide intention, India declined the permanent seat of the United 

Nations Security Council (“ UNSC” from here on) offered by the United States 

of America (“ US “ from here on) during the Cold war  and endorsed China for 

the same16.  All was jolly good until the issue of Tibet elevated the tensions, all 

piling up to bringing the countries at loggerheads with each other in the year 

1962, which resulted in a short war with India on the losing side. The events 

that followed were among many of the obstacles in establishing peace and 

security, that were made a reality through vehement deliberation, discussion and 

goodwill offered by both the Governments in the years that followed.  

 

INTERNATIONAL LAW AND PEACE  

 

The Galwan advancements and the sudden skirmish by China can be primarily 

perceived as a means to assert its high-handedness and its identity in the region, 

not only to the world at large but also to its own people, as a counter or defense 

mechanism for the strong criticism it faced for the manner in which it dealt with 

the ongoing pandemic that has certainly and quite adversely paralyzed the globe. 

However, geopolitics and international power struggle is rarely so simple. It is 

far more intricate and pervasive in nature. More importantly, this skirmish is 

among many, that have in the past violated the United Nations Charter (“UN 

Charter” from here on) which is at the heart of international law and order, 

promulgated by the international community after the horrors of two World 

Wars. Chinese infiltrations at the LAC and Indian retaliation is in gross violation 

of Articles 1 and 2 of the UN Charter that lay down the principles of 

                                                
15 India- China Relations, WIKIPEDIA, (Aug 25, 2020, 6:00 pm) 
https://en.wikipedia.org/wiki/China%E2%80%93India_relations#:~:text=India%20and%20China%20are%20two
,years%2C%20friendship%20and%20cooperation%20has 
16 Anton Harder, Not at the Cost of China: India and the United Nations Security Council, 1950, WILSON CENTRE, 
(Aug 25, 2020, 6:00 pm) 
https://www.wilsoncenter.org/publication/not-the-cost-china-india-and-the-united-nations-security-council-1950 
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international peace and security. These articles also lay down that countries shall 

refrain from the use of threat or force against the territorial integrity or political 

independence of any state and shall settle their international disputes by peaceful 

means in such a manner that does not endanger international peace and security, 

and justice.17 This essentially resonates that there is a raw struggle for power 

between two countries that have the ability to change the face of the South 

Asian world, but they choose to endanger the balance of the region that is 

plagued with mounting problems, issues that have manifested with prominence 

in light of the pandemic. The question then arises, “Why is China determined 

in having its way in the world and what does it have to prove?” 

 

History seems to give us some answers in this regard. The 20th century saw the 

rise of the US to become the ‘Superpower’ by defeating the Soviet Union, 

keeping the Europeans and the Asians as close allies, guaranteeing them the 

freedom they so craved, especially after several countries joined the bandwagon 

of independence in the era following the Second World War. This era saw US- 

China relations usher into a partnership that served both their purposes at the 

beginning, however, China made better use of the opportunity in a way that has 

made China the biggest competitor of the US decades later. Chinese ambition 

to global domination that entails to establish a world without the influence of 

the West has been the center of major international developments in the 21st 

century.  

 

ON ITS WAY TO WORLD DOMINANCE  

 

One of the biggest recent developments is the ‘Belt Road Initiative’ of China 

that essentially aims to enhance  the pre-existing Chinese economic influence in 

the world as it includes about 68 countries that shall cough up about 40 % of 

the world’s GDP as of 2017.18  The ‘Belt’ is essentially the economic land  

                                                
17 UN Charter, Article 1 and Article 2.  
18Belt Road Initiative, WIKIPEDIA, (August 28,2020,8:00pm) 
https://en.wikipedia.org/wiki/Belt_and_Road_Initiative 
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passage from China to Eastern Turkey that passes from countries like Pakistan, 

Afghanistan, etc. in turn paving way for heavy investments in these countries, 

that are implied to have strategic importance, especially when it can corner a 

country like India, a country that has the fair capability of putting up a fight with 

a giant like China. The ‘Road’ elementally refers to the Maritime Silk Route in 

major ports of countries like Kenya, Pakistan, Sri Lanka, the Maldives, Malaysia, 

Bangladesh, Myanmar and Cambodia, that unquestionably makes India uneasy 

on the account of rising Chinese dominance in the Indian Ocean that has India 

openly boycott this initiative. The economic expansion specifically in the 

maritime sphere is undoubtedly of strategic importance to China as the prima 

facie regional economic development has also seen Beijing heavily investing in 

smaller economic countries that has effectuated into a ‘Base- buying Spree’. This 

is evident from the fact that China has acquired leasing rights to Pakistan’s 

Gwadar port for 40 years, Greece’s Piraeus port for 35 years, sections of 

Djibouti port for ten years, Sri Lanka’s Hambantota port for 99 years, 20 percent 

of Cambodia’s total coastline for 99 years, and the Maldivian island of Feydhoo 

Finolhu for 50 years,  and to top it all, Beijing is now pressuring Myanmar to 

raise China’s stake from 50 percent to 75 or 85 percent in the Kyaukpyu port 

on the Bay of Bengal, and to lease it for 99 years as well, thus significantly 

increasing Chinese presence in the Indian Ocean apart from the South China 

Sea.19  

 

India’s policies or actions have been more on the reactive side than being 

proactive, even if anticipating a rival’s moves certainly gives an upper hand in 

dealing with any threat, probably because India’s perception of China is far too 

naïve. The advancements  by China in the Indian Ocean has the Indian Navy  

recently unveil a three-pronged strategy despite its reducing share in the 

country’s budget, that entails to stabilize the balance of power in littoral Asia; 

to make the Indian Ocean a fortress by gaining privileged access to bases in 

                                                
19 Mohan Malik, China and India: Maritime Maneuvers and Geopolitical Shifts in the Indo-Pacific,2018, RISING 
POWERS PROJECT, (Aug 27, 2020, 10:00 pm) 
https://risingpowersproject.com/quarterly/china-and-india-maritime-maneuvers-and-geopolitical-shifts-in-the-
indo-pacific/ 
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countries like Indonesia, Mauritius, the Seychelles, Madagascar, Oman, and 

Iran; to conduct joint naval exercises in the East and South China Seas; sign 

logistics exchange agreements with the United States, Singapore, and France to 

gain access to naval bases in the Indo-Pacific, and lastly to launch an ambitious 

naval expansion program.20 Delhi recently released the map of India that 

includes Ladakh with the Aksai Chin region and Arunachal Pradesh and it is 

very predictable that China will not digest this well. It is important to note that 

India is trying its best to retaliate to this passive war with its several economic 

sanctions by way of its imports, ban on several Chinese apps and also by 

acquiring a permanent seat in the UNSC.  

 

INDIA’S FRAGILE ECONOMY  

 

India as a country that is on the brink of a major economic crisis that began way 

back in 2016 with demonetization and that has only intensified in the light of 

the ongoing pandemic, needs to play its cards very carefully so as to not 

endanger itself in the power struggle that is actually between the US and China. 

The Indian public outrage reached new heights following the Galwan attack and 

advocated for economic independence from China. Sadly, the reality is that the 

Indian economic dependence on China is profound to say the least. Can India 

afford to strike China in an economic battle? Will it really hurt China in the first 

place? 

 

Acting in a haste can prove extremely disastrous for the Indian economy as the 

State Bank of India’s economic research report ‘Ecowrap’ elucidates and 

suggests – ‘India has to clearly take a calibrated call in reducing its import 

dependence on China and not through sudden stops’21. The report highlights 

that- ‘in principle, China has spread out in all other categories, including low-

                                                
20 Ibid. 
21 China imports: India should shun knee-jerk reaction, says SBI report, THE HINDU – BUSINESS LINE, (August 
28, 2020, 10:00 am), 
https://www.thehindubusinessline.com/economy/china-imports-india-should-shun-knee-jerk-reaction-says-sbi-
report/article32020355.ece 
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value manufacturing to high-value capital and electrical goods, which are 

exported to India’. The preponderant nature in which India depends on China 

begins from the most basic components like base metals, plastic, mica to organic 

chemicals, machinery, mechanical appliances and electrical machinery, textiles 

and textile articles. To put it in perspective, an alarming 6,844 products were 

imported from China by India that aggregate to $65.3 billion in FY20. 

Commenting on the same, Soumya Kanti Ghosh, Group Chief Economic 

Adviser, SBI, says, “Our dependence on China is huge in these items (telephonic 

and telegraphic equipment and personal computers, solar cells, parts of 

electronic integrated circuits and micro-assemblies, lithium-ion and di-

ammonium phosphate) are as more than 40 per cent of our imports of these 

products come from China, and the import value is more than $500 million. 

Drastic reduction in these areas can only be possible if we source from other 

countries, while building a domestic manufacturing base for these (items).” The 

report further suggested that there was anecdotal evidence that even though 

India has an improved ease of doing business atmosphere, the investors find it 

easier doing business with China as the time taken to meet border and regulatory 

compliance is higher due to which the latter is preferred. The report concludes 

on the note that Indian economy shall take time to make significant changes to 

match China with respect to goods exports. 22 Even if we were to imagine 

reducing the dependence on the Chinese market in the years to come, what 

effect will it have on the poorest of poor in an already dwindling economy like 

India? The present Government efforts of bringing in Foreign Direct 

Investments (‘FDIs’ from here on), or curbing corruption through 

demonetization have failed to show any promising results. The rampant 

changing of the internal status quo of the economy has reduced the production 

capacities while unemployment is at an all time high. All of this suggests a very 

dire future for the Indian public who have been incapacitated to face the reality 

by the constant and untethered use of nationalism by the present Government.  

 

                                                
22 Ibid. 
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THE “VETO” TALE  

 

The closeness that India shares with the US is because both aim to establish 

liberal international order and keep China in check, which essentially what 

infuriates China the most and the wrath of which India seems to face for its bid 

for a permanent seat at the UNSC as China has the ultimate weapon, its ‘Veto’. 

Several instances in the past demonstrate that China is not on board with the 

idea of having another South Asian country at the big table. Beijing has always 

reiterated that it ‘understands and supports India’s aspirations to play a greater 

role in the United Nations, especially in the Security Council’23 while giving no 

substantive assurances for the same. Post the Galwan skirmish, India was 

elected as the Non-permanent member of the UNSC and China did not 

acknowledge the same, suggesting that the issues will take far longer to solve 

than it was anticipated.  

 

  

                                                
23 Vinay Kaura, China on India’s UNSC Bid: Neither Yes Nor No, THE DIPLOMAT, (August 28, 2020, 11:30 pm) 
https://thediplomat.com/2015/06/china-on-indias-unsc-bid-neither-yes-nor-no/ 
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CONCLUSION 

 

In hindsight, all of the above developments paired with the rising instability in 

the region as China continues to exploit weaker political systems of countries in 

the Indian Ocean, exert its power over Taiwan, violate the human rights and 

liberties of the citizens in Hong Kong by way of legislations, legal rulings that 

disqualify  pro-democratic legislators to name some24, while on the other hand, 

India as its counterpart too, has numerous internal issues with the recent CAA 

legislation, J&K unrest etc.  all have a culminating effect in hampering the 

growth of the region and has brought international law in peril. The 

international realm reels under the more pertinent Pandemic and several pre-

existing problems like poverty, war, climate change, racism, women’s ill health, 

that have taken root due to the unaccounted actions or inactions of politicians, 

organizations, corporations, people, that need concerted, collaborated efforts 

by countries like India and China instead of putting the international peace and 

security of not only the South Asian region but also of the world in jeopardy. 

With this spirit, the only fair conclusion that this struggle can have is that both 

the nations must endeavor to address their grievances and disputes by way of 

diplomatic channels fueled by the genuine will of the countries. The Chinese 

attempts to enhance economic and strategic power only seems to grow by the 

day, hence, India must resort to better partnerships across the globe by working 

with countries of the QUAD ( US, Japan, Australia and India itself) to establish 

innovative military and economic undertakings, while also attempting to restore 

its crippling economy by devising a concrete road map to remediate its 

infrastructure, policies, legislations that would enable better FDI entry that shall 

aid in reducing Chinese dependence that is so profoundly entrenched. India also 

needs to become self-sufficient in every way as the political atmosphere 

demands the survival of the fittest only.  

                                                
24 Helier Cheung & Roland Hughes, Why are there protests in Hong Kong? All the context you need, BBC NEWS, 
(August 29, 2020, 10:00 am) 
https://www.bbc.com/news/world-asia-china-48607723 
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This power struggle has paved way through every fault in the relations between 

both the nations and has intensified every aspect of foreign policy of both the 

nations. It is imperative to realize that violence and retaliation shall only put 

their relations on a path that goes only one way, consequently endangering the 

peace and lives of the people in the world. The impending struggle needs to be 

put at rest to focus on a more holistic growth of the two nations and that is only 

possible when the leaders are driven to serve their country wholeheartedly.   
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A DILEMMA: AUTHORSHIP RIGHTS FOR 

WORKS CREATED BY 

ARTIFICIAL INTELLIGENCE 
-POOJA DAMODARAN* 

 

ABSTRACT 

 

The evolving trend of artificial intelligence (“AI”) taking over the world subsequently has 

brought about a dynamic panic to acquire intellectual property (“IP”) protection for the works 

of AI. However, the real dilemma is whether the works crated by AI qualify to be on par with 

the work of natural person.  There have been various arguments placed forth on the debate to 

consider the work of non-living creature to be IP protected. The inputs rendered by the computer 

generated work are ultimately rendered by programmers/natural persons. Thus, the idea of 

expanding IP laws to works created by AI is still on stand-by in many jurisdictions. In 

particular, jurisdictions such as Spain and Germany do not recognise the work created by AI 

to be original. Moreover, they deny the argument that computer generated creative work is 

without the involvement of human intervention. However, arguments such as the machines 

possess ability to learn tools and styles from a wide database of content are convincing 

justifications that work created by AI is capable of receiving authorship rights.  Therefore, the 

discussion whether the work created by AI with or without human interference is the focus of 

the paper. The paper also analyses the dilemma of whether works created by AI deserve IP 

protection and rationale behind the same.  

 

Keywords: Artificial Intelligence, Copyright Laws, Intellectual Property 

rights, Computer Generated. 
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INTRODUCTION  

 

The theory and development of computer systems helps to perform tasks 

normally requiring human intelligence, such as visual perception, speech 

recognition, decision-making, and translation between languages.25 AI is, simply 

put, “the science and engineering of making intelligent machines.”26 

 

Should the intent of creativity to be considered for non-human 

innovations? 

 

The most prominent examples of artificially intelligent machines include Hal 

from 2001 Space Odyssey or the robots from Isaac Asimov are I, Robot series 

of short stories. While self-aware robots remain within the realm of fiction, 

developments in the field of artificial intelligence are advancing. The 

monumental advancement in the field of technology has enabled us to 

differentiate between human and machine generated content. The copyright 

laws have seen an evolution of growth in the past decade. The laws have been 

amended to move away from the conventional originality standards, skill and 

labour.27 Therefore, the global technological advancement requires IP 

protection to be extended to works created by artificial intelligence.  

 

Furthermore, there have been a plethora of debates questioning the non-human 

characteristics in the work created by the “creative machines.”28 These creative 

machines are programmed in such a way that they exhibit learned skills which 

their creators do not possess. There is however a strong apprehension of 

differentiation between man-made machines which generate data based on what 

is been stored and updated versus creative machines which generate new ideas 

                                                
25Oxford Dictionary, 9th Ed, 2018.  
26John Mccarthy, Basic Questions, What Is Artificial Intelligence?, Stanford U., Http://Www-
Formal.Stanford.Edu/Jmc/Whatisai/ (Revised Nov. 12, 2007). 
27Butler, T.L., 1981. Can A Computer Be An Author-Copyright Aspect Of Artificial Intelligence? Comm/Ent LS, 4, 
P.707. 
28Stephen Thaler, Creativity Machine® Paradigm, In Encyclopaedia Of Creativity, Invention, Innovation And 
Entrepreneurship, 451 (Elias G. Carayannis Ed., 2013). 
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through the use of software which mimics the configuration of human neural 

networks.  

 

Major concerns for the IP legislators for not extending the protection to non-

humans are the fact that computers do not emulate elements of intent of 

creativity and that humans do. However, what needs to be considered in this 

instance is the works generated by the creative machines are:29 

 

• Unique Works 

• Level of Complexity  

• Artistic Value  

• Creative Process30 

 

The other common remark of not extending IP protection and ownership to 

creative works by these machines is that they are a mimeo of human intelligence 

and they lack the essence of somatic existence and are often regarded as the 

entities that do not have the a sense of rights in the conventional world in 

comparison to other corporeal beings. The legal personhood depends on where 

an entity has a right to possess the property and the capacity to sue and be sued.  

 

The creative machines are merely regarded as a tool to create any copyrightable 

work and not as an independent creator, however the legal personality also 

needs to be considered and Intellectual Property Law globally needs to lay down 

a set of rules and regulation regarding the ownership of the content generated 

by these creative machines.  

 

 

 

                                                
29Stephen Thaler, Neural Networks That Autonomously Create And Discover, Imagination Engines, Inc., 
Http://Www.Imagination- Engines.Com/Iei_Pcai.Php [Https://Perma.Cc/52TZ-GPNB] (Last Accessed: 
20/07/2020). 
30Gregory N. Mandel, To Promote The Creative Process: Intellectual Property Law And The Psychology Of 
Creativity, 86 Notre Dame L. Rev. 1999 (2011): Http://Scholarship.Law.Nd.Edu/Ndlr/Vol86/Iss5/9.  
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RATIONALE BEHIND COPYRIGHT PROTECTION FOR AI 

 

Copyright is intended to “promote the progress of Science and the useful 

Arts”31 and grants a limited monopoly to authors over the production and 

dissemination over their creative expression with the aim of incentivizing more 

creative work than it inhibits by locking down creative capital.32   

 

Therefore, the significant object of copyright law is to protect the fruition of 

labour which is invested in producing the intellectual work, but the protection 

is ensured for the expression in which the idea is presented and not the idea 

itself.  

 

Hire Doctrine 

 

Copyright law protects a work from the time it is created in a fixed form. Only 

the author or those deriving rights from the author can rightfully claim 

authorship rights. There is, however, an exception to this principle: “works 

made for hire.” If a work is made for hire, an employer is considered the author 

even if an employee actually created the work. The employer can be a firm, an 

organization, or an individual. The concept of “work made for hire” was 

interpreted widely in the case of Community for Creative Non-Violence v. 

Reid.33 

 

In the above case law, emphasis was laid on the employer-employee relationship 

and that creative machines are merely a tool to create works for which copyright 

is claimed.  

 

There have been innumerable interpretations raised to this doctrine; the 

doctrine is of two parts: 

                                                
31U.S. Const. Article I, Section 8, Cl. 8. 
32Dennis S. Karjala, Copyright And Creativity, 15 UCLA Ent. L. 
33Community For Creative Non-Violence V. Reid, 490 U.S. 730 (1989) 
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(1) Work prepared by the employee during the scope of his or her 

employment34 

(2) When work is expressly agreed in a written instrument signed by both the 

parties35 

 

However, these interpretations of the work made for hire doctrine curbs the 

scope of progressive innovations that can curate by these Creative Machines. It 

is necessary to allow AI generated works to be copyrighted either by the author 

or the owner of the AI Programs. There must be new guidelines for issuing 

authorship to AI industry’s creative works and not merely consider them as a 

tool or a medium to create such copyrightable works.  

 

➢ Are works created by AI novel?     

  

Machines have no intention of creating novel works, nor do they consider 

incentives as such. With our current technology, only humans can make 

genuinely creative choices. It remains an open question as to whom, if anyone, 

would get the rights if all the innovative or novel contributions were the work 

of a machine.36 The word intention needs be given a broader definition in this 

digital era and the innovations in AI technology possess a high degree of 

autonomous computational creativity and thus this alarming check requires the 

copyright standards and laws to be re-examined.  

      

Creative machines however are just one type of AI. Their contribution to the 

society, is significant as they are able to generate new ideas through the use of 

software which mimics the configuration of human neural networks. These 

networks are comprised of a number of switches which can work together to 

assess information and create novel works which differ from prior art.37 This 

                                                
3417 U.S.C. Section 10.  
35Id. 
36Arthur R. Miller, Copyright Protection For Computer Programs, Databases, And Computer-Generated Works: Is 
Anything New Since CONTU?, 106 Harv. L. Rev. 977, 1073 (1993).    
37Stephen Thaler, The President And CEO Of Imagination Engines Inc., Has Been Credited With The Creation Of 
Computer Programs Which Generate Copyrightable Material With And Without Human Assistance. See Tina 
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process is often both automatic and independent from human intervention. The 

results may vary significantly, and are often unique works of different levels of 

complexity and artistic value.38As computers become faster and more capable, 

creative machines and other forms of AI will likely take centre stage in the 

creative process, becoming the main drivers of creativity and innovation. 

Therefore, works created by Artificial Intelligence encompass the standards of 

creativity and authenticity and ought not to be denied authorship rights solely 

based on the non-human characteristics.  

 

Turing Test 

 

In 1950’s, Alan Turing, a prominent figure in the AI history proposed the 

“Turing Test” to evaluate the machine’s ability to appear human.39 In this test 

the participants would converse with the machine or a human in a text-only 

format. They would then indicate if they believed they were communicating 

with a human or with a machine. Turing theorized that an AI machine could be 

considered “intelligent” if it generated responses that were indistinguishable 

from a real human’s.40 

 

Early generations of the Creativity Machine created novel chemical patents and 

poetry. More recently, creativity machines have been used by the US military to 

design new weapons. The latest versions have incorporated self-training 

artificial neural network objects that essentially allow the machines to “dream” 

in a virtual reality and run simulations and exercise crucial skills that it can 

perfect in an ongoing bootstrapping cycle. While early creativity machines 

involved a high degree of tailored training, more recent examples can learn and 

train themselves with little to no human input beyond the initial engineering.  

 

                                                
Hesman, Stephen Thaler’s Computer Creativity Machine Simulates The Human Brain, MINDFULLY.ORG (Jan. 24, 
2004), Http://Www.Mindfully.Org/Technology/2004/Creativity-Machine- Thaler24jan04.Htm. 
38Stephen Thaler, Neural Networks That Autonomously Create And Discover, Imagination Engines, Inc., 
Http://Www.Imagination- Engines.Com/Iei_Pcai.Php [Https://Perma.Cc/52TZ-GPNB]. 
39Alan Turing, Computing Machinery And Intelligence, 59 Mind 236, 433–60 (1950). 
40Id.  
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As such, there are instances when there are no creative human choices directly 

involved in the “creative” output of a fully autonomous machine, even if 

humans built the machine itself.41 This test was a fundamental base to test the 

intelligence and the capacity of the machines to generate copyrightable work, 

their success on this test must be a ground to qualify for authorship.  

 

CAN COMPUTERS BE CREATORS? 

 

Computers are creators of copyrightable works, the age-old theory of granting 

authorship rights to only humans must be erased and that original authorship 

rights must be granted to the non-human creators too rather than awarding it 

to its human employer.  

 

One of the recent revolutions which need to be noted is that the United 

Kingdom has proactively addressed this question early 1988, when their 

Copyright, Design, and Patent Act recognised a “computer generated” work 

within the ambit of the definition “human author” and specifically granted such 

work their copyright protection. The European and the Japanese statues are also 

making a conscious effort to grant copyright protection for works generated by 

artificial intelligence. Further, the European Parliament have recently advocated 

to grant autonomous robots, a legal status of “electronic persons” and issue 

copyright protection.  

 

Broad meaning of the term ‘Work’ under Copyright Laws 

 

The quintessential question that arises with authorship rights of AI work is that 

basically it is not that of a human in nature. The traditional elements of 

authorship in the work (literary, artistic or musical expression or elements of 

                                                
41Imagination Engines, Inc., Robotic Simulation Environments, Http://Www.Imagination-Engines.Com/. 
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selection, arrangement, etc.) were actually conceived and executed not by a man 

but by a machine.42 

 

In works produced in a mechanical medium, “there is broad scope for copyright 

because ‘a very modest expression of personality will constitute originality.’43 

While some traditional AI frameworks, such as those following the Turing 

tradition, result in machines which are little more than tools or puppets, 

dynamic and self-regulating systems are arising which can operate without the 

need for human intervention.44 

 

To qualify for copyright protection, a work must possess a “modicum of 

creativity,”45 and be an “original work of authorship.”46Additionally, the 

“fixation requirement”47 also requires the copyright work to be fixed in a 

tangible medium, i.e. the work to be stored on a medium in which it can be 

procured, reproduced or communicated. Moreover, ideas are held to be beyond 

the scope of copyright,48 as well as works which result from random or 

mechanical processes.49 Therefore, the works created by AI fall under this broad 

meaning of ‘Work’ under copyright laws and the precedents support the same.  

 

STUDIES & PRECEDENTS ON AUTHORSHIP RIGHTS FOR 

WORKS CREATED BY AI  

 

In the case of Burrow-Giles Lithographic Co. v. Sarony50 they first extended copyright 

protection to photography. The camera used to capture the image of writer 

                                                
4217 U.S.C. Section 10.  
43Bridgeman, 36 F. Supp. 2d At 196. 
44IBM, Autonomic Computing, Http://Research.Ibm.Com/Labs/Australia/.  
45Feist Publ’ns., Inc. V. Rural Tel. Serv. Co., 499 U.S. 340, 346 (1991). 
4617 U.S.C. Section 102(A). 
47Ahmad, Tabrez And Snehil, Soumya, Significance Of Fixation In Copyright Law, 
Https://Ssrn.Com/Abstract=1839527 (Last Accessed: 27/07/2020).  
4817 U.S.C. Section 102(B). 
49Compendium II Of Copyright Office Practices, Section 503.03(A),“Works Produced By Mechanical Processes Or Random 
Selection Without Any Contribution By A Human Author Are Notregistrable. Similarly, A Work Owing Its Form To The Forces 
Of Nature And Lacking Human Authorship Is Not Registrable; Thus, For Example, A Piece Of Driftwood Even If Polished And 
Mounted Is Not Registrable.” 
50Burrow-Giles Lithographic Co. V. Sarony, 111 U.S. 53 (1884). 
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Oscar Wilde by photographer Napoleon Sarony was considered by the court as 

a tool which aided the “author” in creating “an original work of art.”51 Much 

has changed in the world of photography since the days of Sarony. Most 

cameras used today are fully digital and possess both a computer processor and 

software which makes photography a virtually automatic process. This issue was 

also illustrated in the case of Naruto v. Slater52 and this is still used as a legal 

precedent to justify the issuance of copyright to photographs taken each day.  

However, these precedents have not analysed the concept of AI machines and 

that they possess independent character; regarding them as a tool employed by 

an author to express his or her idea in a tangible form is unjustifiable.  

        

Sony Corp. of Am. V. Universal Studios, Inc.53the Court ruled that the limited 

benefits associated with copyright ownership are “intended to motivate the 

creative activity of authors and inventors by the provision of a special reward, 

and allow the public access to the products of their genius after the limited 

period of exclusive control has expired.”54Hence, the copyrighted work serves 

as an incentive to creativity of any form and it promotes an encourages more 

resourceful work on the public domain, curbing this grant to owners of AI 

machines will reduce the amount of informative work on public domain.  

  

  

                                                
51Legal Protection For All Photographs Was Eventually Made A Part Of The U.S. Copyright Act. 17 U.S.C. Section 
106A (2012). 
52Naruto V. Slater, 2016 U.S. Dist. Lexis 11041 At *1 (N. D. Cal. Jan. 23, 2016). 
53Sony Corp. Of Am. V. Universal City Studios, Inc., 464 U.S. 417, 429 (1984). 
54Id.  
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CONCLUSION 

 

With the advent in technology and studies such as Robots being AI news anchor 

in China55 and the debate on whether Robots can be lawyers has widened the 

scope of creativity and merely enhanced the concept that AI machines are not 

just a tool or medium in creating copyrightable work but are also subject to 

authorship rights.  

 

There have been increase in the number of AI generated work recently and 

denying authorship rights to them will decrease the valuable works available to 

scholars, researchers and consumers and will ultimately delay the technological 

and artistic progress in the society of today’s world.  

 

The issue of authorship rights to AI works are yet to be effectively addressed 

and there needs to guidelines and parameters drafted for the same. There is a 

need for legal framework under copyrights law to solve this pressing and 

evolving issue, the solution needs to be which will motivate more creations and 

efficacy in the current legal system. 

 

Granting the authorship rights will benefit those responsible for the 

development and rampantly result in advanced research and investment in the 

AI sector.  

                                                
55Lin, C.Y., Tseng, C.K., Gu, H.Y., Chung, K.L., Fahn, C.S., Lu, K.J. And Chang, C.C., 2008, December. An 
Autonomous Singing And News Broadcasting Face Robot. In Humanoids 2008-8th IEEE-RAS International Conference 
On Humanoid Robots, P. 454-461. 
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A STUDY ON THE UNDERLYING LIABILITY 

OF MEDICAL NEGLIGENCE IN INDIA 
-SUMEDHA SAINATH* 

 

ABSTRACT 

 

It is a known fact that the medical profession is one of the most noble professions in the world, 

however they are not unsusceptible from the disease of negligence which occasionally leads to a 

severe injury to the patient, possibly even death, invariably giving rise to another distress either 

way. This is understood as Medical Negligence. There is a legally binding duty on the part of 

the medical professional/ practitioner to exercise his professional skill, knowledge and use 

reasonable level care to cater to the needs and serve their patients. However, if such a standard 

is not satisfactorily achieved it amounts to medical malpractice. Medical Negligence is 

essentially the malpractice or wrongful conduct by a medical professional when they have 

neglected to provide adequate care and attention to the patients subsequently resulting in breach 

of their moral and lawful duty, endangering the lives of their patients who are otherwise 

understood to be consumers. Firstly, this paper strives to analyse the notion of “negligence” in 

the medical field, the reasonable standard of care that a professional is expected to exercise 

towards their patients. The extent of their neglect and severity of such conduct by the medical 

practitioners has led to litigation frequently. In order to understand the standard of care 

exercised, the bolam test or bolitho test are applied. Further, this paper will discuss the bolam 

and bolitho test, their application, a few leading or monumental judgments and the judicial 

interpretation of relevant laws regarding medical malpractice.  

 

Keywords: Medical Malpractice, Negligence, Duty of Care, Patient 

Safety, Medical Liability, India. 
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INTRODUCTION 

 

In our country India, doctors are hailed as God. God who is Omnipotent and 

unerring and incredibly scrupulous. This is the image a consumer/ patient has 

of a medical professional completely overlooking the fact that doctors are 

human and prone to err. The interrelation between a patient and his physician/ 

doctor is a fiduciary relationship, faith in the other. Being given such a position, 

a medical professional has 3 basic aspects to his service, the diagnosis, advice 

and lastly the appropriate treatment.56 While effectively carrying out these 

functions, there is a certain standard of care that is established by law which 

they have to conform to. When such reasonable standard of care is not met, it 

results in medical negligence.  

 

A large-scale disparity in treatment methods adopted, different techniques by 

different practitioners. This lack of uniformity in treatment causes negligence/ 

reduced standard of care at certain instances57. Throughout the paper few of the 

landmark cases are discussed with respect to each concept and especially 

towards the end, legal requirements such as burden of proof and evidences, and 

judgments are analysed regarding the same. 

 

RESEARCH METHODOLOGY 

 

In this paper the researcher has adopted a doctrinal form of research method 

to achieve the conclusion. By referring to various secondary sources such as 

written work by various jurists and authors, books and various other articles and 

research papers.  

 

 

 

                                                
56 Bag RK. Law of Medical Negligence and compensation, Eastern Law House, New Delhi, 2nd Edition, 2011.  
57 Tiwari, D.S., 2013. Medical Negligence in India: A Critical Study. SSRN Electronic Journal. Available at: 
http://dx.doi.org/10.2139/ssrn.2354282.  
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RESEARCH QUESTIONS 

 

This paper seeks to uncover and provide answers to the following research 

questions: 

 

1. What is the degree of diligent care that is to be anticipated of a 

Health Care Professional? 

2. To what extent can a Medical Practitioner be held liable for the 

breach of reasonable care? 

 

LITERATURE REVIEW 

 

There are a few articles, essays, research papers that have been explored in this 

topic, along with a few books that touch upon Medical Malpractice. Literature 

review has been emphasized upon by various scholars, expressing its need and 

importance in a good research paper. It is considered one of the most crucial 

aspects of a research paper as it discloses the various sources and aids in 

validating the content of the written paper indicating authenticity. 

 

 In the book‘Sourcebook on Medical Law’which was written by Kay Wheat, 

Marc Staunch and Tingle J.H58, they discuss the Maynard’s case and bolam’s 

case in detail giving importance to external majority medical opinion and duty 

of care. It further studied this in claiming complete defence by proving 

compliance with establish protocols and practice. They explored the aspect of 

expert testimony which is heavily relied on in courts, expressed that there exists 

a deviation and disparities in various judgments with similar facts due to the 

application of this test. 

 

In “Law of Tort” written by Ese Malemi59, he discusses the essential duties of a 

medical professional towards his patients, such as the duty to disclose and 

                                                
58 Marc Staunch & Kay Wheat, Sourcebook on Medical Law, (Cavendish Publishing Ltd., 1998) p. 275.  
59 Ese Malemi, Law of Tort, (Princeton Publishing Co., 2008) P. 357,360. 
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inform potential collateral injuries from treatment of any, success rate, etc. He 

goes on the say that the relationship between a physician and his patient is one 

based on trust and confidence, it is the moral and legal duty of the medical 

practitioner to do his due diligence, perform his duties appropriately. Another 

book on Tort by Winfield and Jolowicz, analyses the different constituents of a  

negligence claim, critically analysing the concept of medical negligence as well 

in their book as it would also fall within the scope of negligence as a tort.60The 

concepts of  reasonable standard, burden of proof, three essentials of 

negligence, and the different behaviour and acts which could amount to medical 

negligence were studied in the book of Medical Negligence written by Michael 

Jones61.  

 

HISTORY 

 

During the Babylonian times, King Hammurabi in his code wrote a law for 

medical negligence, an explicit provision was given against medical 

experts/physicians in case their patients lose an eye during procedure or due to 

conduct. The punishment granted to them for such mishaps was to cut off their 

arms.62 This is proof that the idea of medical negligence existed 4000 years ago. 

It has been studied that laws/provisions for medical malpractices were prevalent 

even among the Roman and Egyptian civilizations, severe punishments 

imposed in case of death or disability to patients.63 In the year 1374,the first 

English case of medical malpractice was recorded against a surgeon for 

wrongful diagnosis and treatment of an arm injury.  

 

In India, while under the British reign, English common law was applied to 

cases. The Chief justice of choultry in Chennai, Mr. Wheeler passed away due 

to consumption of wrongly prescribed medication for his condition. His 

physician Dr. Samuels was tried in court for this act by the jury, the court held 

                                                
60 WHV Rogers, Winfield and Jolowicz on Tort, Sweet & Maxwell, International Student Edition, 1998. 
61 Jones, M.A, Medical Negligence (London: Sweet & Maxwell) 1991. 
62 Gigi V.P, ‘Law and Medical Negligence’, http://shodhganga.inflibnet.ac.in accessed July 28, 2018. 
63 Ibid.  
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him not guilty and acquitted him. The English law governing the areas of civil 

laws like torts were extensively adopted by Indian courts shortly before the 

establishment of The Constitution of India.  

 

BACKGROUND 

 

When there exists a breach in legal duty to take cure care towards another 

leading to a consequent injury to the party, it is understood as negligence. This 

concept is commonly taught under the law of tort. In a leading case, Donoghue 

v. Stevenson, 1932, the house of lords spoke of the concepts of ‘duty of care’ and 

held the defendant liable for negligence.64 Prior to this case, the concept of 

‘negligence’ was unpopular and it was understood that a seller/manufacturer 

owed no duty of care towards the standard of goods, this case was set as a 

precedent for all future cases in the matter of negligence.  

 

Medical law as a branch under the category of torts was created as a result of 

extensive growth in the medical sector and societal advancement in technology. 

In medical malpractice cases, often the ‘Neighbour Principle’ is applied, in this 

principle there is a legal duty to take due care owed to your neighbour, no injury 

should befall your neighbour as a result of your conduct. In the medical 

scenario, the consulting doctor/surgeon/medical assistants are deemed as a 

legal neighbour to their patients during treatment, diagnosis and operation. 

Therefore, a medical professional is legally bound to employ his professional 

skill and knowledge in a reasonable manner and take reasonable care towards 

his patients. Thus, if a doctor fails to pay adequate attention to the needs of his 

patient or was reckless during surgery, incorrect diagnosis, improper 

administration of treatment drugs etc., would come under the purview of 

medical negligence. This paper seeks to highlight the extent of liability that 

might befall a medical practitioner in negligence cases and the reasonable 

                                                
64 [1932] UKHL 100. 
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standard of care required for the safety of the patient and the relevant provisions 

under prevailing legislations. 

 

NEGLIGENCE 

 

This is traditionally inferred as the breach of a legal duty of an individual to take 

due care as per the law of torts. It ultimately culminates in undesired damage to 

the opposite party. The text book popularly referred to on this subject in India 

is the book “Law of Torts” by Ratanlal and Dhirajlal. In this scholarly work the 

idea of “Negligence” has been explained in a comprehensive manner. 

According to this book, negligence is the is the term assigned when there has 

been a breach of duty to take a prudent level care by an individual or the 

omission to act in a manner that is expected of a reasonable man especially when 

there exists a duty to take care.65 

 

ESSENTIALS TO CONSTITUTE NEGLIGENCE 

 

In order to constitute an action of negligence, proof of 3 basic elements are 

required from the side of the complainant, which are as follows: 

 

1. Proof of the existence of legal duty to take reasonable care on the part 

of the defendant towards the complainant.  

2. Prove that the standard of care as prescribed by law was unattained, 

culminating in the breach of such duty. 

3. Finally, the existence of actual damage suffered by the complainant 

directly as a consequence of such breach of duty.66 

 

                                                
65Law of Torts, Ratanlal & Dhirajlal, Twenty-fourth Edition 2002, edited by Justice G.P. Singh; pp.441-442. 
66 Laxminath and M Sridhar, Ramaswamy Iyer‟s The Law of Torts, LexisNexis Butterworths, Ninth Edn, 2003.  
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It is imperative that the test for causation is established, proof that if not for the 

negligent conduct of the medical professional such damage would not have 

taken place. 

 

Duty of Care 

 

It refers to the obligation of one to act in a diligent manner, in accordance with 

a standard set by society, with regard to a specific work that needs to be 

performed. The amplitude of care that one ought to take is mercurial and varies 

depending on the presiding case and circumstances. However, the standard of 

care remains the same, it is essential that the care taken needs to be that what 

an ordinary reasonable man would. 

 

Duty of care to the plaintiff: There are varied types of duty to take care, a social, 

moral or religious duty is different from that of a legal duty. The defendant may 

only be held liable for his reckless and imprudent act only when he was legally 

obligated to take due care. The proof of legally obligated duty on the part of the 

tortfeasor towards the plaintiff is a pre-requisite to establish a case of breach of 

duty. 

 

Reasonable foreseeability of injury: The duty of care that is owed by the 

wrongdoer to the plaintiff is only to the extent that the consequent injury is 

foreseeable to a reasonable level. In a situation where the resultant injury from 

a negligent act is neither direct nor reasonably calculable, then no liability can 

befall on the alleged wrongdoer. It was held in a leading case law, Cates v. Mongini 

Brothers, where a customer was injured by the falling of a ceiling fan due to a 

latent defect, as the existence of the defect couldn’t have been discovered by 

the exercise of reasonable caution/care. The action for negligence against the 

defendant is not valid as this damage wasn’t foreseeable by an ordinary prudent 

person.67 In the case of Glasgow Corporation v. Muir, the standard of reasonable 

                                                
67 (1917) 19 Bom L.R. 778.  
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foresight expected of an ordinary man was discussed. Lord Macmillan said that 

the notion of “reasonableness” is highly subjective, depends on the 

circumstance and the character/personality of the individual.68 Some people are 

inherently prudent while some lackadaisical. The concept of what the standard 

level of care ultimately depends on the presiding judge and the circumstances 

of the case at hand.  

 

Actual Breach of the Duty to take due care 

 

The second component to ascertain liability for negligence is not only the 

existence of the duty to take due care but also a breach of such duty. In the 

authoritative case of Blyth v. Birmingham Waterworks Co., a test to determine 

whether or not there truly exists a breach of duty has been explained. The 

judgment written by justice Alderson, where he gave the following definition 

for “negligence”- 

 

“negligence is breach of duty caused by the omission to do something which a reasonable 

man, guided upon those considerations which ordinarily regulate the conduct of human 

affairs, would do, or doing something which a prudent and reasonable man would not 

do.” 

 

He further emphasized on the concept of a “ reasonable man”, the standard 

established by law is the measure to determine act and breach.69 In an Indian 

case, Nirmala v. Tamil Nadu Electricity Board, a woman was electrocuted by a 

snapped live wire, the husband filed a case of negligence against the electricity 

board. The court held that it was the legal duty on the part of the electricity 

board to take due care and assure an appropriate maintenance standard. The 

less than reasonable standard of care taken by the board automatically gives rise 

to liability of negligence, the failure to ensure protection to individuals from 

                                                
68 (1943) A.C. 448. 
69 Supra note 57. 
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snapped live wire is proof of sub-standard care, less than that of the ideal 

standard.70 

 

Consequential injury due to breach of duty 

 

The burden of proof prima facie lies with the plaintiff in the case to provide valid 

evidence that the negligent conduct on the part of defendants has a direct 

impact on the plaintiff negatively. However, in certain exceptional cases like that 

of medical negligence cases the burden to prove direct consequential injury 

from the act of negligence does not lie on the plaintiffs rather the existence of 

a negligent act is presumed from the facts of the case. This presumption is based 

upon the famous latin maxim “Res Ipsa Loquitor” which directly translates to 

“thing speaks for itself”. This maxim is frequently applied in consumer cases 

involving deficiency of service or medical negligence cases, where an injury 

occurs due to faulty goods/services or nonchalant conduct of doctors while 

treating patients. 

 

For this maxim to apply there are certain basic requirements that need to be 

fulfilled: 

 

1. The damaged was caused by conduct/object that was completely under 

the control/supervision of the defendants. 

2. The occurrence of the injury only as a result of their negligent conduct, 

it would not have taken place otherwise, in the ordinary flow of life. 

 

In the case of Pandian Roadways Corp. v. Karunanithi, a bus driver ran over the 

arm of one of 3 fallen boys on the road in spite of taking cognizance of them 

being on the road. His failure to apply the brakes in proper time  was decided 

                                                
70 AIR 1984 Mad 201; See, also, Kerala State Electricity Board v. Suresh Kumar, 1986 ACJ 998 wherein a minor boy came 
in contact with overhead electric wire, got electrocuted thereby and resulted in severe burn injuries. It was the duty of 
the Electricity Board to keep the overhead wire 15 feet above the ground while here it was hung only three feet above 
the ground. The Board found liable for breach of its statutory duty.  
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as a clear case of negligence by the Madras High Court.71As we can see in this 

case, that the cause for damage was directly under the control of the defendant 

and the cause of injury to the plaintiff can be directly attributed to the negligent 

conduct on the part of plaintiff. 

 

In another landmark case, Municipal Corporation of Delhi v. Subhagwanti & Ors., a 

clock tower collapsed on an individual resulting in his imminent death. The 

defendants (chief engineer of the tower) pled that this was not due to negligence 

rather the weakened structure due to the passage of time. After adequately 

studying the facts and arguments raised before the court, it decided that the 

defendants were indeed negligent as the mere fact that the building was 

constructed in such a manner that it would weaken and collapse in such a short 

time speaks for itself. Thereby, establishing a case of negligence against the 

defendants.72 

 

Negligence under Consumer Law 

 

The parliament enacted the Consumer Protection Act of the year 1986. It’s 

primary objective is to protect the varied interests and rights of consumers as 

per the guidelines given by the UN General Assembly in 1985.73 Looking at 

consumer laws from the aspect of medical services rendered by professions, the 

negligence by certain practitioners could come under the purview of deficiency 

of services. The word “deficiency” refers to any shortcoming, inadequacy in any 

quality of service or imperfection when compared to the established standard 

by law. In the case of Yasmin Sultana v Dr R.D. Patel 1994, a decree by the 

Supreme Court stated that, to arbitrate the existence of negligence and damages 

in a medical malpractice case is to be done similar to the method of determining 

action for damages for negligence in a civil case.74 

                                                
71 (1982) AIR 1982 Mad 104. 
72 (1974) 1 S C C 690. 
73 Sarda, M., 2016. Consumer Protection Law and Medical Negligence Vis-a-Vis Award of Compensation: A Study of 
Various Related Issues. SSRN Electronic Journal. Available at: http://dx.doi.org/10.2139/ssrn.2758050.  
74 1994 (1) CPR 407. 
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MEDICAL MALPRACTICE 

 

A work that demands expertise and an additional skill or knowledge in order to 

be performed to the mark needs to be done justly. Any reasonable human being 

voluntarily entering into a professional that goes hand in hand with a certain 

level of professionalism and exceptional skill, known as an expert in that branch, 

it implies to others that he will exercise adequate care and skill in any assignment. 

The same is applied to the case of medical professionals, by virtue of their very 

profession and designation, it acts as a guarantee to their patients that he/she 

will exercise reasonable care and ability in a sensible manner to satisfy the needs 

of the patients. Due to this standard, a professional may automatically be held 

liable for any act of carelessness. However, a medical practitioner cannot be held 

guilty of medical malpractice merely by a fact that the end result of the 

treatment/diagnosis turned undesirable due to an accident.75 

 

Commonly, medical malpractice is claimed by the plaintiff when improper 

standard of medical care and treatment was provided or reckless/careless 

conduct on the part of the professional. In case an individual believes that 

he/she or their next of kin has been a victim of medical negligence or 

malpractice, they can seek remedy under the law, in order for their claim to be 

held valid there are certain factors that need to be established beyond doubt in 

the court of law:76 

 

1. The existence of a patient-physician relationship. 

2. The proof of negligent conduct on the part of the physician, breaching 

the standard of reasonable care. 

3. The cause-effect relation between the act and resultant injury, direct 

impact of the conduct on the health/life of the patient due to breach of 

duty to take care. 

                                                
75 Biswas, T.K., 2012. Fallibility of God! Revisiting the criminal liability of the medical  
professionals for negligence in India. Medicine and law, 31(3), pp.405–417. 
76  Ibid. 
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BOLAM TEST 

 

The Bolam Test was initially identified and applied in the case of Bolam v Friern 

Hospital Management Committee77 .It is a monumental case in the field of medical 

negligence under tort law. As per the facts of this case, the plaintiff claimed that 

he underwent a severe treatment for his mental illness known as 

electroconvulsive therapy for which he was not prescribed any 

drugs/medication for calming his nerves/relaxant which resulted in him 

incurring a serious injury of fractures. When there rose a question of whether 

the medical professional acted appropriately and whether the nerve relaxant 

medication should have been given. It was understood that there existed a 

chance of death if given and on the other hand if not given a chance of fractures. 

The court stated that the doctor had acted reasonable and in an ethical manner, 

the practice he adopted was appropriate and hence is not liable for medical 

malpractice.   

 

This test has ever since been popularly applied in English law especially in regard 

of diagnosis and treatment. In another leading case of Sidaway v Governors of 

Bethlem Royal Hospital78, the patient who is the plaintiff suffered from shooting 

pains in her shoulder and arms. The consulting neurosurgeon requested for her 

consent to perform a cervical cord decompression for which she gave consent. 

However, he neglected to disclose the information that in certain rare cases this 

treatment results in paraplegia. After her treatment, the complainant 

experienced symptoms of paraplegia which was later confirmed. While most of 

the judges said that the doctor need not disclose information not explicitly 

sought by the patient and that the doctor acted in his rightful place. On the 

contrary a dissenting opinion was given by Lord Scarman. He said that, in a 

situation where a patient in endures an unnecessary injury due to non-disclosure 

of the potential risk, which if disclosed, the injury could have been avoided then 

there indeed lies a cause of action for medical negligence. 

                                                
77 [1957] 1 WLR 582. 
78 [1985] AC 871. 
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THE BOLITHO TEST 

 

The test was established in the year 1957, this test enabled the English courts to 

adjudicate medical malpractice cases effectively. This test was later improvised 

in the year 1997 due to the case of Bolitho v City and Hackney Health Authority79  

was decided by Lord Browne Wilkinson.In this case of medical negligence, a 

young boy diagnosed with laryngotracheobronchitis, Patrick Bolitho, was 

admitted to a hospital. After testing he was discharged from the hospital but re-

admitted subsequently due to breathing complication shortly after. After a few 

days the boy experience cardiac arrest due to some breathing issues and died 

shortly after while in the hospital before the medical professionals could 

resuscitate him. The House of Lords decided the doctors could be held liable 

for negligence with regard to diagnosis and appropriate treatment 

notwithstanding the professional opinion accrediting their conduct ad the court 

believed that the opinion put given by the professionals were neither 

responsible nor reasonable considering the severity of the boy’s condition. The 

court improvised the bolam test and held that the defence of professional 

opinion validating their conduct would only be considered valid if it was 

reasonable and responsible all things considered. Purely being defended based 

on conduct and practice is not logical or reasonable hence they are liable for 

medical negligence. 

 

NEGLIGENCE BY PROFESSIONALS AND THEIR LIABILITY 

 

Any individual who claims to be medical professional and provides medical 

treatment or advice, he or she implicitly communicates that they are well 

equipped with the necessary additional skills and knowledge. In such a scenario, 

the person giving advice irrespective of the facts, has a duty of care towards the 

other party, any breach of such duty will certainly give rise to the claim of 

negligence.  

                                                
79 (1997) 3 WLR. 
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The landmark case of Jacob Mathew80, where the supreme court of India 

discussed the concept of medical malpractice and negligence by medical 

practitioners.  The sitting judges of the case decided that in order to understand 

what constitutes negligence or recklessness, breach of duty of care by 

professionals certain supplementary criteria’s need to be met. As long the 

accused medical practitioners can justify their conduct in terms of being in 

accordance with the prevailing protocol, the professional won’t be held liable 

for the claim of medical negligence. A mere judgement error/ mishap due to 

trivial lack of care is not a solid evidence to claim negligence. 

 

DIFFERENT DEGREES OF NEGLIGENCE 

 

In the year 2005 the Delhi High Court81 came up with three basic degrees of 

Negligence that are to act as a measuring line to ascertain whether liability exists 

or not, if it does then its extent: 

 

A. Levissima culpa, which can be translated into “slight neglect”. This is the 

first measure of negligence. such negligence does not warrant 

punishment for a medical practitioner for medical malpractice. 

B. levis culpa, which means “ordinary neglect”. In case there exists an act of 

negligence by the physician which measures up to an ordinary standard, 

it requires additional investigation to determine the extent of its impact, 

if the resulting injury falls under the category of grave or if such a 

negligent conduct is neither reasonable nor what a prudent man would 

do then he/she can be held liable for medical malpractice. 

C. lata culpa, which is “gross neglect”. For negligent acts that measures up 

to the level of gross negligence supported with valid proof of conduct 

and resulting injury, a medical professional will be held liable for medical 

malpractice. 

                                                
80 (2005) 6 SCC 1. 
81 Smt. Madhubala vs. Government of NCT of Delhi; Delhi High Court, 8 April 2005, Citation: 2005 Indlaw DEL 
209 2005 (118) DLT 515. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|45 

In an authoritative case of Jacob Mathew Vs. State of Punjab, a patient complained 

of breathing difficulty in the hospital but received no attention for the same, 

there was a delay in response of about half an hour. The two doctors who later 

came to treat brought oxygen cylinders to mitigate his struggle for breathing. 

On attaching the cylinder, it was found that it was empty, by the time they got 

in another cylinder the patient had lost his life. The Honourable Supreme Court 

of India after scrutinizing the facts of the case and analysing and found that this 

was neither a case of negligence nor criminal recklessness.82 

 

The case of Spring Meadows Hospital & Anr. Vs. Harjol Ahluwalia & Anr., the 

court provided certain important guidelines regarding medical malpractice and 

negligent conduct by doctors.83 Delegation of one’s duty and responsibility will 

also amount to negligence in certain situations, e.g., a senior consulting medical 

professional delegating a certain task to his junior or intern knowing full well 

that he/she may not be very competent to perform that task and lacks certain 

knowledge will be held liable for negligence.  

 

An irremediable injury was inflicted upon certain patients during treatment in a 

medical camp established by the Uttar Pradesh government for eye treatment. 

Certain patients completely lost their eyesight following the surgeries in the case 

of A.S.Mittal v. State of UP, where they  could decide that “a mistake by a medical 

practitioner which no reasonably competent and a careful practitioner would 

have committed is a negligent one.”84 In operations such these exercise of 

reasonable standard of care is mandatory and failure to do so demands a verdict 

of guilty for medical malpractice and compensation was duly conferred upon 

the aggrieved. 

 

  

                                                
82 (2005) 6 SCC 1. 
83 (1998) 4 SCC 39.  
84 AIR 1989 SC 1570. 
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HOSPITAL LIABLITY FOR NEGLIGENCE 

 

It is the decision of the complainant whether they were to charge the hospital 

individually of negligence or vicariously. In India, the offence of medical 

malpractice can be heard by either a consumer court or civil or criminal. The 

litigation process is tedious and takes a considerable amount of time in civil suits 

therefore it is usually preferred to approach the consumer courts for speedy 

justice, where a case of deficiency in service has to be adjudicated within a period 

of 3-5 months (90-150 days).Those cases that can’t be brought under the 

umbrella of deficiency of service or other consumer Protection Act provisions 

are traditionally taken to criminal courts and charged under IPC sec 304-A and 

other relevant sections if applicable.  

 

A Hospital could be held liable in one of 2 ways, either vicariously liable for the 

negligence of its employed nurses/ doctors /surgeons etc as long as their act/ 

omission was well within the scope and course of employment or directly as the 

hospital environment and maintenance are improper and pose a threat to safety 

of patients and others. The concept of vicarious liability can be connected to 

the latin maxim of ‘qui facit per alium facit per se’, which can be translated to the 

one who acts through another, acts in his or her own interests as well as the 

principle ‘respondeat superior’ which means let the master answer.85 The hospitals 

are the employers of workmen and medical professionals, their liability stems 

from their position of being a master or superior. 

 

HOSPITAL DIRECT LIABILITY 

 

Direct liability is one of the two ways in which a hospital may be held liable for 

negligence, this occurs when the equipments and tools for treatment such as 

oxygen cylinders/ masks, quality of drugs, Ventilators, MRI/CAT/PET scan 

machines, etc are sub-standard and inappropriately preserved. The hospitals 

                                                
85 Srivastava Lily. Law and Medicine, Universal Law Publications, New Delhi, 2nd Edition, 2010. 
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may also be held liable for negligence when medical records of patients are 

improperly maintained. A claim for deficiency in service against them will be 

supported in case medical records are not disclosed/handed over to patients 

when requested.  In India, The Indian Medical Council [Professional conduct, 

Etiquette and Ethics] Regulations 2002, is the governing body regarding medical 

conduct and administration, specifically regulations1.3.1 and 1.3.2 deal with 

issues related to medical records. Where it states that medical records and test 

documents are to be preserved for each and every patient, in-patients and out-

patients, for a fixed period of 3 years from treatment and if any patient or next 

of kin or legal authority seeks past medical record they are to be issued within 

72 hours. If the records are not provided within the stipulated time period, this 

will amount to deficiency in service as per COPRA,1986. 

 

In the case of Mr. M Ramesh Reddy v. State of Andhra Pradesh, the bathrooms in 

the hospitals were ill-maintained, due to their negligence, the fall of a patient 

lead to her imminent death and a compensation for the same was awarded. It 

held that maintenance of cleanliness and hygiene is an essential duty of the 

hospitals, failure to maintain them will amount to negligence.86 In another case 

law, Kent vs Griffiths,87 a case in the  United Kingdom, the court held that delay 

in response to emergency calls and cases will be considered negligence by the 

associated hospital, it is imperative that an ambulance arrives at the emergency 

spot punctually to save a life. 

 

HOSPITAL VICARIOUS LIABILITY 

 

The following are some of the various judgments that upheld the vicarious 

liability of hospitals in medical malpractice cases due to negligence on the part 

of its employees and other workmen. 

 

                                                
86 [2003 (1) CLD 81 (AP SCDRC)]. 
87 (2002) 2 AII ER 474. 
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In a landmark case of Paschim Bangal Khet Mazdoor Samity & Ors v. State of West 

Bengal, the Supreme court held that it is a mandatory and vital duty on the part 

of hospitals to provide adequate care, attention and facilities to patients. Being 

a welfare state, lack of necessary facilities/non-provision and appropriate 

treatment is a violation of article 21 of the Indian Constitution, infringement of 

one’s Right to life.88 

 

The decision of the Kerala High Court in the case of Joseph @ Pappachan v. Dr. 

George Moonjerly, supported the concept of vicarious liability to hospitals. It 

decided that hospitals are entrusted with the same duties and obligations as that 

of the treating medical professional, reasonable care and skill must be 

exercised,89 hospitals are responsible for its workforce and will be held liable for 

negligence as well. There was a necessary requirement for O -ve blood 

transfusion during procedure, however, due to negligence on that part of the 

hospital assisting staff and nurses, the bottle of a different blood group was 

transfused resulting in the loss of the patient’s eye sight and passed away after a 

few weeks. The court held the hospital vicariously liable for negligence on the 

part of its employees.90 

 

Another leading judgment in the matter of vicarious liability of hospitals is a 

case which was decided by the  Madras High Court, Aparna Dutta v. Apollo 

Hospitals Enterprises Ltd., wherein it was held that a hospital employs its 

workforce, surgeons, consulting physicians, and other services, it takes the role 

of a superior/master and therefore owes a duty to take reasonable care and 

caution while providing these services.91 In case services were rendered 

negligently resulting in injury, the hospital will also be held vicariously liable for 

the same negligence irrespective of whether those employees are individual 

workers or just visiting with a separate practice elsewhere. The moment a patient 

pays a fee for the service or gets themselves admitted to the hospital, they are 

                                                
88 (1996) AIR SC 2426. 
89 [1994 (1) KLJ 782 (Ker. HC)]. 
90  R.P. Sharma v. State of Rajasthan,AIR 2002 Raj 104. 
91 [2002 ACJ 954 (Mad. HC)]. 
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under the care of that hospital providing service. If the hospital does not provide 

adequate care, it will give support the claim of negligence and the defendants 

cannot evade such liability. 

 

THE EXTENT AND SCOPE OF PHYSICIAN - PATIENT 

RELATION 

 

The relationship between a doctor and patient can be understood as a fiduciary 

one, based on complete trust. A patient completely entrusts his health and life 

to the doctor while a medical profession strives to alleviate their pain and 

believes that his patients are sincere and have not do not withheld any 

information regarding their health. This is a unique relation traditionally created 

with a bona fide intent. Such a relation come into existence when a patient 

voluntarily seeks the aid and advice of a medical professional which is an 

unspoken consent and offer, once the practitioner provides a corresponding 

analysis/diagnosis/advice it amounts to acceptance. Irrespective of a written 

contract providing details of rights, duties and liabilities, there is an implied 

existence of duty of care on the part of the physician towards his/her patient. 

Due to this duty, the medical professionals a bound to act in a manner that 

further the interests of their patients setting aside their own, any failure to do so 

or unreasonable conduct in treatment and diagnosis will automatically validate 

the claim of medical malpractice.92 The following is a list of certain duties of a 

medical professional, without proof that either of these duties were breached 

there lies no liability for malpractice: 

 

A)  Duty to study the patient appropriately, consider all claims and 

complaints, take complete medical history and arrive at a fitting 

diagnosis and treatment plan.  

B)  Duty to exercise a reasonable extent skill, knowledge and care.  

                                                
92 Murthy KKSR. Medical Negligence & the Law. India Journal of Medical Ethics; A Journal of Forum for medical 
Ethics Society, Mumbai, 4(3).  
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C)  Duty to obtain voluntary and legal consent from patient, if 

incapable of providing consent then from the next of kin/legal 

representative for treatment and procedures.  

D)  Duty to take reasonable care in matter of whether or not this case 

should be accepted and treated, if he/she is adequately qualified.  

E)  Duty to take adequate care and caution while administering drugs, 

emergencies, etc.   

F)  Duty to stabilize an emergency situation with extreme care and 

caution, avoid delay in response and use professional skill. 

G)  Duty to communicate all information about patient and his 

condition to his near relatives, next kin or legal representative.  

H)  Duty to thoroughly analyse the condition, provide appropriate 

diagnosis, and conduct all relevant and necessary test. 93 

 

In the case of Dr. P. Narsimha Rao v. G. Jayaprakasha94 ,the complainant is the 

family of a 17 year old boy who was apparently an extraordinary student with 

immense calibre, they claimed that this boy experience brain damage to an 

irreversible extent due to gross negligence on the part of the operating surgeon 

and wrongful diagnosis. They also accused the anaesthetist of negligence as he 

failed to appropriately resuscitate the patient and oxygenate him when required. 

The court finally held the surgeon as well as the anaesthetist liable for the same. 

 

Liability under the Consumer Protection Act 

 

The leading judgement that brought medical malpractice under the wing of 

Consumer Protection Act, 1986,as well was the case of Indian Medical Association 

vs. V. P. Shantha & others95. This legislation defined the terms “service” in section 

2(1) (o) as well as “consumer”. This judgment brought medical 

treatment/assistance under the purview of the definition of service and the 

                                                
93 Koley, T.K., 2010. Medical Negligence and the Law in India: Duties, Responsibilities,  
Rights, Oxford University Press, USA. 
94 AIR 1990 AP 207. 
95 1996 AIR 550. 
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patient was deemed to be a consumer subject to certain criteria. It was held that 

patients could sue doctors for deficiency of service under the provisions of this 

act and seek compensation for the injury. However, if doctors rendered 

treatments free of cost such claim will not be valid in the court of law, the 

existence of fees for such service is mandatory. In a situation where such a 

patient seeks to file a case against their physician, it will fall under torts, the 

patient would then have the burden of proof to show negligence and its 

resulting injury.  

 

In another influential case law in this aspect, Vasantha P. Nair v. Smt. V.P. Nair, 

a commission was set up to look into the decision of a previous body said that, 

a patient is consumer and medical care provided is considered as a service. It 

further stated that a consumer court has jurisdiction to hear the matter as 

deficiency of service.96 

 

EVIDENCE & BURDEN OF PROOF IN MEDICAL NEGLIGENCE 

CASES 

 

In Calcutta Medical Research Institute vs Bimalesh Chatterjee case, the presiding justices 

held that it is the duty on the part of the complainant to provide valid evidence 

of negligence and deficiency of service on the part of the defendants. Ideally, 

the principle followed in deciding a case of negligence, the burden of proving 

negligence is upon the complainants claiming negligence.97 There is a need to 

adequately prove the negligent conduct as well as the resulting damage done to 

the complainant thereof. In the case of Kanhaiya Kumar Singh vs Park Medicare & 

Research Centre,98 it was decided that the liability for negligence cannot be simply 

assumed rather it was to be established. In the matter of medical negligence, the 

burden to prove lies on the patient. Especially in these circumstances the court 

                                                
96  (1991) CPJ 685. 
97 1999(1) CPR (3). 
98  (1999) CPJ 9 . 
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demands substantially more evidence than the normal extent, the proof need to 

adequately advocate the existence of negligence. 

 

Expert Opinions as evidence 

 

During the hearings of medical malpractice cases, it has been observed that the 

court seeks for the testimony of a medical expert. Most judges are neither 

experienced nor well-versed in the medical field and its technicalities. The 

testimonies provided by expert medical practitioners are used as a guide in order 

to adjudicate the case efficiently. The opinions advanced by these experts in the 

court of law help the judges draw well-rounded conclusions. There are certain 

ways to censure the opinions put forth by experts. Either by proving bona fide 

intent/he acted in accordance to the prevalent practice or if the judge in his 

personal opinion believes that the opinion provided by these experts are 

biased/wrong, or if the professional speaks only for himself without taking into 

account all other factors or material facts of the case.99 

 

  

                                                
99 Role of Expert Opinion in Medical Negligence cases,J Indian Acad Forensic Med. October-December 2014, Vol. 
36, No. 4,ISSN 0971-0973,http://medind.nic.in/jal/t14/i4/jalt14i4p336.pdf. 
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CONCLUSION 

 

It can be concluded that “Subjectivity” plays an extensive role while deciding 

medical malpractice cases, from landmark judgments and several other cases 

laws it can be understood that courts are trying their best to unclutter ambiguity, 

although it may require much more effort in order to provide clarity and aid to 

the people. After studying various aspects of medical negligence, we can 

categorize medical malpractice cases into two, either it is a case of joint liability, 

holding all medical staff, doctors and hospitals liable or individual liability of 

just the medical professional or the hospital.  

 

In order to effectively determine liability in medical negligence cases, courts 

extensively rely on opinion and testimony of experts presented before them 

unless it is a clear case of “res ipsa loquitor” or there exists proof of a glaring and 

unreasonable negligent act on the part of the defendants. The recent judgments 

are not very au courant thereby paving way to exploitation of laws in their 

favour. We are yet to establish a specific provision solely for the governance of 

medical malpractice cases. The existing provisions which are applicable are 

generalized, which result in various inconsistencies and disparities while 

adjudication. This inequality in judgments has led to consumers, patients, the 

people feeling vulnerable. There is now a deep rooted fear in most people 

preventing them from taking the step towards the filing malpractice suits. 

 

The concept of what or who is a “reasonable man”, to this day remains unclear, 

laws need to be amended to provide more certainty and clarity. Understanding 

this will assuredly aid in either providing justice to people or in vanquishing the 

threat to the practice of medical professionals. 

  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|54 

ACTIVE EUTHANASIA: EMERGING TRENDS 

IN INDIA 
-ANKITA AMARNATH KAMATH* 

 

ABSTRACT 

 

The subject of “euthanasia” or “mercy killing” has been wrapped in controversy from time 

immemorial since it is replete with human emotion. Euthanasia has been met with varying 

amounts of public support as well as public opposition (primarily from religious groups) locked 

in a bitter conflict with little hope of resolution.  Over time, passive Euthanasia has gained 

acceptance all around the world with several countries legalising it. But active Euthanasia to 

this day remains a highly contentious and debated issue on a global platform with only a 

handful of countries having legalised it. Active Euthanasia is a crime in most countries, 

including India, even today. This research note is a doctrinal study conducted on the 

constitutional validity of active Euthanasia under Article 21 of the Indian Constitution. It 

aims to analyse whether such a process may be permitted from a legal standpoint under the 

inalienable fundamental right to life. Active Euthanasia is inextricably linked to both 

constitutional laws as well as criminal law. Therefore, the subject has been approached from a 

constitutional perspective but examined under the light of criminal law.  The research note also 

explores the numerous aspects of the different types of Euthanasia and examines the legal and 

societal implications of the same. An in-depth study has been conducted of all the judgements 

pronounced by Indian courts relating to Euthanasia ranging from 1986 to 2018. Arguments 

in favour of legalisation of active Euthanasia in the Indian context have been elaborated upon 

in detail based on a broad interpretation of the text of the Indian Constitution and the historic 

judgements rendered by the Supreme Court of India coupled with practical, moral, social, legal 

and ethical considerations.  

 

Keywords: Active euthanasia, Article 21, Right to Die, Living Wills, 

Terminally Ill Patients, PVS Patients. 
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INTRODUCTION 

 

‘[N]o one is truly free to live until one is free to die.’100 

 

These words, as stated by Martin Luther King on the eve of his assassination, 

reflect my belief that active Euthanasia for terminally ill patients as well as those 

in a Persistent Vegetative State (PVS) must be legalised under Article 21 of the 

Indian Constitution. The word “Euthanasia” stems from the Greek words: 

“EU” meaning “good” and “Thanatos” meaning “death.”101 Thus, the term 

euthanasia means “good death.” It can further be defined as the intentional 

termination of life by another at the explicit request of the person who wishes 

to die.102 Euthanasia encompasses both voluntary, i.e. at the behest of the patient 

himself and involuntary aspects, i.e. the final decision of causing death lies in 

the hands of the patient’s relatives or medical professionals. 

 

Euthanasia can further be classified into two broad categories, i.e. active 

Euthanasia and passive Euthanasia. Medical ethicists have attempted to draw a 

fine distinction between the two categories wherein the former employs the 

deliberate usage of lethal intravenous injection of potassium chloride, the 

overdose of sleeping pills, other forms of external medication etc. administered 

by doctors or medical personnel to hasten death and relieve suffering. In the 

latter, the doctor merely withholds treatment from a terminally ill patient 

without which the patient would die, rather slowly but die nonetheless. An 

example would be switching off life support equipment such as an artificial 

respirator for a person who is unable to breathe without it or withholding 

Cardio-Pulmonary Resuscitation on a comatose patient in the event of a cardiac 

arrest.  

 

 

                                                
100 Martin Luther King Jr, ‘I’ve Been To The Mountaintop’ [1968] 
101 Shreyans Kasliwal, ‘Should Euthanasia Be Legalized In India’ [2003] Public Law Journal 16  
102 Phillipa Foot, ‘Euthanasia’ (1977) 6 Philosophy & Public Affairs 85, 112 
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RELEVANT LAWS 

 

Active Euthanasia in Light of Constitutional and Criminal Law 

Provisions 

 

Section 300 of IPC 

 

Active Euthanasia is a crime in most countries including India where the 

involuntary administration of lethal injection by a medical practitioner to relieve 

the suffering of an ailing patient and aid in a painless death is to this day 

punishable under Section 300 of the Indian Penal Code103 (culpable homicide 

amounting to murder). Similarly, cases of voluntary active euthanasia are 

covered under Exception 5 to Section 300 of the IPC104 which states that any 

person causing the death of another with their consent shall be punished for 

culpable homicide not amounting to murder.105 On the other hand, it is 

important to note that passive euthanasia is now protected under Article 21 of 

the Indian Constitution.   

 

In the broad context of Euthanasia (ceteris paribus), there exists no intelligible 

differentia between active and passive Euthanasia wherein both modes serve to 

relieve the pain and suffering of the patient and ensure a dignified death. 

‘[T]here is no reason as to why the withdrawal of current treatment isn’t an 

illegal “active” decision that hastens death from the underlying cause, much like 

a lethal injection that also accelerates imminent death….’106 In the words of 

Lady Hale of the UK Supreme Court as stated in the case of Nicklinson vs Ministry 

of Justice107, ‘why do active assistance give rise to moral corruption on the part of 

the assister … but passive assistance does not?’108 

 

                                                
103 Indian Penal Code 1860, S 300. 
104 Ibid, Exception 5.  
105 Indian Penal Code 1860, S 304. 
106 Sushila Rao, ‘Is Active Euthanasia The Next Step?’ The Hindu (New Delhi, 16 March 2018). 
107 Nicklinson V. Ministry Of Justice [2014] UKSC 38. 
108 Ibid. 
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Article 21 of the Indian Constitution 

 

Article 21 of the Constitution of India, 1950109 states that no person shall be 

deprived of his life or personal liberty except according to the procedure 

established by law. Therefore, Article 21 encompasses the fundamental right to 

life which applies to both citizens and non-citizens. At this critical juncture, the 

important question that arises is whether the right to life which is a positive right 

also encompasses its corollary, i.e. right to die.  

 

In the author’s opinion, when the fundamental right is of a positive kind, i.e. the 

right to do an act, it also includes the right not to do any act in that manner. For 

instance, an analogy can be drawn concerning Article 19(1)(a)110 wherein the 

right to freedom of speech and expression is interpreted as inclusive of the 

freedom not to speak or remain silent. Similarly, the freedom of association 

enshrined under Article 19(1)(c)111 and freedom of movement enshrined under 

Article 19(1)(d)112 comprise within their scope the freedom not to join any 

association or the freedom to not move anywhere within the territory of India 

respectively. Therefore, this indicates that the right to life includes within its 

sphere the right to die. 

 

The Constitution of India is the supreme law of the land, and thus all other 

statutory provisions must be in consonance with the Constitution. The right to 

die is encompassed within the right to life guaranteed in the form of a 

fundamental right by Article 21 of the Indian Constitution. Thus, active 

Euthanasia falling under the purview of Section 300, IPC is unjustified. 

 

 

 

 

                                                
109 Constitution Of India 1950, Art. 21. 
110 Constituion Of India 1950, Art. 19 (1) (A). 
111 Constitution Of India 1950, Art. 19 (1) (C).  
112 Constitution Of India 1950, Art. 19 (1) (D). 
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EMERGING TRENDS 

 

Historical Progression in Light of Case Laws 

 

State of Maharashtra v Maruti Shripathi Dubal  

 

The issue regarding the inclusion of a right to die within the purview of right to 

life initially came up for consideration before the Bombay High Court in the 

case of State of Maharashtra v Maruti Shripathi Dubai113. In this case, a mentally ill 

police constable from Mumbai unsuccessfully attempted suicide by dousing 

himself in kerosene but was stopped before he could alight himself on fire. The 

Bombay High Court held that the right to life, guaranteed by Article 21 also 

includes the corollary aspect, i.e. the right to die. Consequently, the court struck 

down as unconstitutional Section 309 of the Indian Penal Code, 1860114 , which 

provided for punishment for attempt to commit suicide. The obiter dictum of 

the case indicates that the desire to die is merely uncommon and abnormal but 

not entirely unnatural. The judges enumerated several circumstances wherein 

people may wish to terminate their lives, such as a disease, terminal illness or 

cruel and unbearable condition of life. 

 

P. Rathinam v Union of India 

 

Similarly, in the case of P. Rathinam v Union of India115, the Supreme Court held 

that taking one’s own life does not hinder or encroach upon the State’s 

monopolistic power to take life. The observations made by the Supreme Court 

are as follows: ‘[I]f a person takes his life, he is taking his own life and not the 

life of anybody else … the argument that State’s monopolistic power of taking 

a life is taken away by the person who attempts to commit suicide has no legs 

to stand.’116  

                                                
113 Maruti Shripathi Dubal V State Of Maharashtra (1986) 88 Bombay Law Review (Bomlr) 589. 
114 Indian Penal Code 1860, S 309. 
115 P. Rathinam V Union Of India AIR 1994 SC 1844.  
116 Ibid. 
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Gian Kaur v State of Punjab 

 

The aforementioned judgment was eventually overruled in the case of Gian Kaur 

v State of Punjab117 by a Constitutional Bench decision of the Supreme Court 

wherein it was held that the right to die is inherently and intrinsically 

inconsistent and opposed to the provision of the right to life and therefore does 

not fall under the ambit of Article 21. In the author’s opinion, the judgment 

rendered in the case mentioned above is flawed as the decision is opposed to 

the Principle of Individual Autonomy and Self-Determination, the Principle of 

Informed Consent and the Best Interest Principle. 

 

Aruna Ramchandra Shanbaug v Union of India 

 

Furthermore, in the landmark case of Aruna Ramchandra Shanbaug vs UOI,118 the 

Supreme Court distinguished between active and passive Euthanasia. Referring 

to Gian Kaur vs the State of Punjab, the Supreme Court held that passive 

Euthanasia could be availed depending on the circumstances of the case. In 

contrast, active Euthanasia can be availed in no circumstance and is illegal on 

account of administering external medications resulting in “killing” the patient. 

It is important to note that there is a marked difference between a right to die 

and right to kill.  

 

“Right to die includes the will, wish and decision of the person to terminate his 

own life and who therefore actively requests another person to assist him to die 

whereas the right to kill includes the decision to terminate the life of the person 

suffering from a terminal illness or in a PVS is taken either by the doctor or the 

relatives of the patient in the absence of consent from the patient.”119 In case of 

voluntary active Euthanasia, there is no question of “killing” a patient without 

his consent as the concept of voluntary active Euthanasia includes the 

                                                
117 Gian Kaur V State Of Punjab AIR 1996 SC 946.  
118 Aruna Shanbaug V Union Of India (2011) 4 SCC 454. 
119 AC Grayling, ‘Right To Die: The Moral Basis Of The Right To Die Is The Right To Good Quality Life’ [2005] 
British Medical Journal 799. 
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formulation of advance directives or living wills to express their intentions and 

decisions regarding health care and estate to be implemented by giving power 

of attorney to an individual who will execute their instructions.  

 

The advance directives may specify the varieties of treatments that a patient may 

or may not wish to undertake. Once the advance directive has been for all 

purposes legally executed, the health care provider shall adhere to the wishes of 

the patient. This provision of living wills would also prevent substitution of the 

decision of the patient by that of relatives with mala fide intentions which may 

not be in the interest of the patient. The situation becomes slightly more 

complex in the case of involuntary active Euthanasia but can be regulated with 

a little effort. Thus, legislation by the Parliament assumes paramount 

importance. Stringent guidelines and rules must be prescribed by the Parliament 

which must be complied with to permit involuntary active Euthanasia. 

 

NGO Common Cause v Union of India  

 

Passive Euthanasia has been legalised recently by the Supreme Court in the 

landmark case of NGO Common Cause v Union of India (2018)120 . Still, at the same 

time, the court has refused to legalise active Euthanasia. “No Coding” 

procedure has been justified with the argument that in such cases, death has not 

been induced externally. Still, by withholding any form of treatment- the disease 

itself serves as a natural cause terminating the life of the patient. In light of the 

argument given above, it is contended that if a doctor or medical practitioner 

can legally starve or asphyxiate a patient who is on life support through passive 

Euthanasia then why not relieve the suffering of such patients humanely in a 

more dignified manner and at an earlier stage through the process of active 

Euthanasia?   

 

                                                
120 NGO Common Cause V. Union Of India (2018) 5 SCC 667. 
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The decision rendered by the 5 Judge Constitutional Bench, in this case, stated 

that the right to life is a positive right which includes the right to live, the right 

to die and the right not to live a forced life. The Supreme Court further pointed 

out that in any case, a person cannot be forced to enjoy his right to life to his 

detriment, disadvantage or dislike. It is contended that in accordance with the 

current legal position, the right to life includes the right to die. Therefore, Article 

21 must extend to include within its active scope euthanasia. 
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CONCLUSION 

 

The right to life does not signify a mere animal existence but includes the right 

to live with dignity. Permitting the premature termination of natural life in 

circumstances wherein death is certain and imminent, and the natural process 

of death has already started would mean allowing a patient who is terminally ill 

or in a PVS the right to die with dignity as an integral component of his right to 

live with dignity. The courts in India recognise and uphold the rights of liberty, 

dignity, autonomy and privacy to protect the right to die with dignity. With these 

rights being given complete effect in recent times, there exists no valid 

justification as to why passive Euthanasia is legal but active Euthanasia is not.121 

 

The long-standing argument against active Euthanasia primarily involves the 

possibility of abuse. The fact remains that merely because a right could be 

abused in the future, this does not entail that the right be denied completely. 

Stringent guidelines, proper safeguards and a well-functioning regulatory body 

laid down by the letter of the law are sufficient to combat the possibility of 

abuse. 

 

SUGGESTIONS 

 

Firstly, active Euthanasia must be permitted only for terminally ill patients or 

patients in a PVS.  The patient must be experiencing intolerable pain or 

suffering from an incurable condition with no likelihood of improvement. In 

the case of voluntary active Euthanasia, it is essential to ensure that the request 

made by the patient was freely given devoid of undue influence, family pressures 

etc. The request for active Euthanasia must be well considered, persistent and 

must be made by the patient only after exploring all other medical treatments 

available. Non-voluntary active Euthanasia must be permitted only in the case 

of patients in a PVS in the absence of a living will or advance directive. In case 

                                                
121 Dhvani Mehta, ‘Is Active Euthanasia The Next Step?’ The Hindu (New Delhi, 16 March 2018).   
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of non-voluntary active Euthanasia, the best interest principle shall be 

applicable wherein the request must be made by close relatives or doctors 

keeping in mind the best interest of the patient who is unable to communicate 

his wishes. In the Airedale case, it was held that when there is no possibility of 

improvement in a patient’s condition, the treatment imparted is not in the best 

interest of such patient.122  

 

For all cases, active Euthanasia must be resorted to only as the last option 

wherein all alternative medical treatments to alleviate the patient’s condition 

have been considered, explored and found deficient. Moreover, active 

Euthanasia must be performed only by a trained and experienced physician after 

attaining a second professional opinion to this effect. The main aim of active 

Euthanasia is to relieve the suffering of patients who are in a PVS or an 

irremediable condition with no prospect of recovery in a painless, humane and 

quicker manner. Therefore, it is essential that the physician performing active 

Euthanasia have a long-standing relationship with the patient and act in a bona 

fide manner at all times. The economic and financial condition of the patient 

himself or his family members responsible for paying the medical expenses of 

the patient must also be taken into consideration. 

 

Every case is unique, and therefore all the cases must be carefully monitored. 

For this purpose, a quasi-judicial body must be established comprising of 

members with proper knowledge and expertise in the field of medicine to look 

into the patient’s request and grant approval based on the merits of the case and 

to oversee the measures taken by the patient’s physician. Additionally, assistant 

officials with legal expertise must also be appointed to ensure strict compliance 

with the guidelines mentioned above. 

 

 

 

                                                
122 Airedale NHS Trust V. Bland [1993] AC 789. 
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FINAL COMMENTS 

 

‘[T]he ability of medical sciences to maintain a physiologically active body 

accompanied by a neurologically inactive existence undoubtedly prolongs the 

life of a human being but in a vegetative state.’ In trying to prolong such a life 

by a few days, a few months or even a few years vital resources would be wasted 

which otherwise would be available for use to treat those who are not terminally 

ill and who after the treatment would be able to provide useful services to their 

family and society at large. In India, the number of functional hospital beds, 

physicians and nurses constitute a mere 0.5, 0.7 and 1.9 per 1000 of the 

population respectively.123  Thus, in the Indian context, this consideration 

assumes greater significance because of limited resources. Active voluntary 

Euthanasia would relieve the sufferings of the terminally ill or PVS patients 

more humanely, painlessly and at an earlier stage. Death is an inextricable part 

of life, a universal truth, a pre-condition of living but unbearable pain and 

suffering at the time of death need not be.  

 

In conclusion, it can be said that ‘entry and exit are the gates of human existence, 

just as man needs assistance to be born, he should also need similar assistance 

to be unborn - to die peacefully without fuss….’ 124 

  

                                                
123National Commission On Macroeconomics And Health, Burden Of Disease In India (Background Papers) Ministry 
Of Health And Family Welfare.   
124 Rodney Syme, A Good Death: An Argument For Voluntary Euthanasia (Melbourne University Publishing 2008). 
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AD HOC ARBITRATION VS INSTITUTIONAL 

ARBITRATION: WHICH FORM OF 

ARBITRATION IS MORE SUITABLE? 
-TANYA BATRA* 

 

ABSTRACT 

 

Ad hoc arbitration and institutional arbitration are two prevailing forms of arbitration in 

India. Both serve the purpose to provide an alternative form of dispute resolution to people who 

wish to avoid the long and tedious court proceedings. Ad hoc arbitration allows its parties to 

ascertain the functions of ad hoc proceedings, such as the number of arbitrators, the manner of 

conducting the procedure, the appointment of arbitrators and so on. Whereas, institutional 

arbitration functions with the intervention of an institution that administers the arbitration to 

keep a check on things and provide assistance. Both forms of arbitration are unique in their 

own way and provide a set of advantages available to parties who choose arbitration over going 

to court. However, along with advantages come disadvantages. No model is perfect and has its 

own shortcomings giving rise to the debate which form would be preferable. In this paper I have 

tried to highlight some key points, advantages, and disadvantages of ad hoc arbitration as well 

as institutional arbitration, what setting they each would work in, and why one cannot be 

chosen over the other in perpetuity.  

 

Keywords: Arbitration, Alternative Dispute Resolution, Institutional 

Arbitration, Ad-Hoc Arbitration, UNCITRAL.  

  

                                                
* Student, 4th Year, B.A. LL.B. (Hons.), O.P. Jindal Global University. 
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INTRODUCTION 

 

When two or more parties are in dispute or have some differences arising 

between them concerning their legal rights and liabilities, often, the process of 

arbitration is referred to them, which is judicially determined and is binding on 

both parties. Dispute resolution is conducted by an arbitral tribunal, usually 

consisting of one person, or sometimes more, instead of the process of going 

to Court. The method of arbitration serves as a process alternative to litigation. 

Rather than replacing the judicial machinery, arbitration is capable of co-existing 

with it.  

 

The employment of arbitration can provide impartial and fair dispute resolution 

without exorbitant legal expenses or causing delay unnecessarily. The parties 

have the freedom to agree on how dispute resolution should be made, keeping 

in mind that it should be in the public's best interest. Arbitration has increasingly 

become very popular and serves as an alternate dispute resolution method 

primarily in commercial activities, and contracts in most businesses have started 

incorporating arbitration clauses.  

 

Arbitration, in India, was adopted as a medium of dispute resolution about the 

same time when trade and commerce began growing in India. In the beginning, 

arbitration only existed by way of informal agreements. An elder trusted and 

respected by the parties would play the role of an arbitrator and listen to both 

sides of the disputing parties. Ad hoc form of arbitration was accepted far more 

as institutional arbitration was still a comparatively new concept.  

 

Two types of arbitration have found faith across the globe, namely:  

 

(1) Ad Hoc Arbitration; and  

(2) Institutional Arbitration.  
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AD HOC ARBITRATION  

 

Ad hoc arbitration is not institutionally administered, thus requiring the parties 

to determine the arbitration proceedings' critical features, for example, how the 

arbitration proceedings should be conducted, how many arbitrators are 

necessary, and the manner of appointment of arbitrators, and so on.  

 

If the parties participating in the arbitration cooperate, proceedings of ad hoc 

arbitration can be far cheaper, faster, and more flexible than a procedure that is 

administered by an institution. With no institution monitoring the proceedings, 

the parties are free from the expense of administrative fees, making this form 

of arbitration an increasingly popular one. An arbitration clause or an arbitration 

agreement must explicitly state that disputes arising between parties are to be 

arbitrated and further designate the arbitration place. Such a designated 

arbitration place is required to have arbitration law established. If parties fail to 

decide or agree on arbitration features, it will be determined by the laws of the 

designated arbitration place. Proceedings of ad hoc arbitration do not 

necessarily have to be severed from its counterpart, institutional proceedings. If 

ad hoc proceedings reach a sticking point in deciding a feature of arbitration 

(such as appointing a fair, impartial and qualified arbitrator), parties are free to 

engage an institutional administrator to the arbitration.  

 

Parties with an underlying contract who wish to include a clause125 for ad hoc 

arbitration or are looking to resolve any arisen disputes by way of arbitration, 

can negotiate between them a set of rules, and thus establish procedures that fit 

precisely their specific needs. However, this approach may require substantial 

time, expense, and attention without giving assurance that their eventualities will 

be addressed by the terms agreed.  

 

                                                
125 Palacean, Carmen. "Ad-Hoc Arbitration And Institutional Arbitration. Regulation, General Rules And Elements 
Of Novelty." Int'l Conf. Educ. & Creativity For Knowledge-Based Soc'y. 2014. 
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If parties, who wish to participate in ad hoc proceedings, are not looking to have 

rules especially drawn for them, there are other options they can avail: 

 

1. Arbitral institutions have rules in place that can be adapted, and 

those provisions can be amended to suit their arbitration like 

arbitrator(s) selection procedure, and otherwise removing 

provisions that allow administration of institutional arbitration.  

 

2. The United States Federal Arbitration Act126 or the English 

Arbitration Act 1996127 are some statutory procedures that can be 

incorporated, or in some cases, in the state law can be applicable. 

 

3. UNCITRAL Rules (U.N. Commission on International Trade 

Law)128 and CPR Rules (International Institute for Conflict 

Prevention and Resolution)129 are explicitly crafted for ad hoc 

arbitration proceedings. Parties can adopt them for international 

as well as domestic dispute resolution.  

 

4. Parties can also copy a provision of ad hoc proceeding from 

another contract.  

 

However, incorporating these alternate options come with risks. In the first 

option, adapting rules of an existing arbitral institution or removing those 

allowing administration of institutional arbitration, the risk of creation of 

ambiguity in the institutional rules as amended rises, despite working towards 

drawing rules to accommodate an ad hoc proceeding. By incorporating the first 

option, the parties may unintentionally create a procedure that is institutional. 

The fourth option, by which parties can copy a provision of ad hoc proceeding 

from another contract, can bring about grief if the copied clause was first 

                                                
126 The Federal Arbitration Act, 1925 
127 Arbitration Act, 1966 
128 United Nations Commission On International Trade Law (UNCITRAL), 1976 
129 CPR International Institute For Conflict Prevention And Resolution, 1977 
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created for unique and specific reasons or circumstances and possibly drafted 

under a different arbitration law.  

 

INSTITUTIONAL ARBITRATION  

 

An institution is an integral character of institutional arbitration, which aids and 

administers the arbitral process. It is not the institution itself that resolve 

disputes through arbitration, but their arbitrators. For this reason, 'arbitration 

institution' as a term is inappropriate, and arbitrators follow the rules as laid 

down by the institution.  

 

Parties with business contracts between them often include an arbitration clause 

designating an institution to act as the administrator of arbitration. Often, due 

to expenses of institutional arbitration, parties tend to choose ad hoc arbitration. 

But, if the costs are not a facet of arbitration, parties tend to prefer institutional 

arbitration.  

 

Following are some disadvantages of institutional arbitration:  

 

1. The disputed amount can sometimes be so high that the 

institutional administrative fees for facilities and services tend to 

be high. Other times, administrative expenses of institutions are 

greater than the disputed amount.  

2. Bureaucracy and administration of an institution lead to delays 

and further costs.  

3. Unreasonable time frames make it difficult for disputed parties to 

respond.  

 

The first step of institutional arbitration is to choose the institution which would 

be appropriate for dispute resolution between the two parties in a contract. 

Various elements need to be considered to select the arbitral institution. The 

nature of the dispute, its commercial value, the rules of the institution as each 
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dispute is unique and regulations of an institution can help determine which 

would be more suitable for resolving such dispute, the reputation of an 

institution are some examples. Further, the rules of an institution must comply 

with the latest developments in international commercial arbitration practice.  

The International Court of Arbitration (Paris), The National Arbitration Forum 

(USA), The Chartered Institute of Arbitrators (U.K.), and The London Court 

of International Arbitration are four among the many independent 

administrators of institutional arbitration. 

 

When selecting an institution of arbitration, parties should be careful and 

incorporate all fact when doing so. One of the greatest threats' parties are likely 

to face when choosing a less reputed arbitral institution is the inability of the 

institution to deliver the bare minimum to the parties. There are certain 

expectations parties keep when choosing an arbitral institution such as proper 

supervision, and this often motivates them to opt for institutional arbitration 

over ad hoc arbitration.  

 

COMPARITIVE ANALYSIS OF AD HOC ARBITRATION AND 

INSTITUTIONAL ARBITRATION 

 

1. Flexibility is one of the most significant advantages of ad-hoc arbitration, 

allowing the parties to decide the procedure of dispute resolution. With 

flexibility comes a substantial deal of cooperation, expertise, and effort 

on behalf of the parties to determine the arbitration rules. Often, 

misunderstandings arise between parties because they belong to different 

nationalities and jurisdictions, leading to unnecessary delays in the 

arbitration.  

 

If parties were to conduct the arbitration under specific arbitration rules, 

the situation mentioned above could be avoided, and result in reduced 

legal fees and deliberation. It also facilitates the rapid onset of the 

arbitration as no time is wasted by parties trying to determine arbitration 
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rules and saving them the process of doing so. One such set of arbitration 

rules available to the parties is the UNCITRAL rules130.  

 

In case of institutional arbitration, parties are bound by the rules of the 

institution and must accordingly conduct the arbitration, leaving no room 

for flexibility and thus making it less favourable.  

 

2. Ad hoc arbitration is less expensive131, giving it yet another advantage over 

institutional arbitration. Parties are only liable to pay arbitrator's fees, 

lawyers or representatives fees, any costs sustained for conducting the 

arbitration such as charges of the venue or any expenses made by the 

arbitrators. If the disputed amount is considerable, the parties are not 

required to pay any fees to the arbitration institution, which can be 

exorbitantly expensive. Further, arbitration is often conducted at the 

arbitrators' office to reduce costs. An arbitral institution may not agree to 

such a proposal as it would tarnish their reputation. Further, in 

institutional arbitration, parties are stipulated by the institution to pay the 

fees of the arbitration, which can further add to the costs of arbitration. 

 

3. In ad hoc arbitration, arbitration clauses tend to be ambiguous compelling 

parties to look for court intervention to be able to move forward with the 

arbitration. However, in institutional arbitration it saves both parties and 

their respective lawyers the time and effort to shape the arbitration 

procedure and draft an arbitration clause, all of which is already 

determined by the institution. Institutional arbitration only requires 

parties to incorporate the institutions' already drafted clause into the 

contract. The clause would require the parties to arbitrate under the rules 

of the institution, which ideally should provide for every possible 

situation that may arise in arbitration. 

                                                
130 United Nations Commission On International Trade Law (UNCITRAL), 1976 
131 Chaudhuri, Bikram. "Cost Control In Ad Hoc Arbitration In India-Thoughts And Observations." Available At 
SSRN 2838232 (2016). 
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4. In ad-hoc arbitration, parties are free to select an arbitrator of their choice. 

However, this can take up considerable time, money and resources and 

cause unnecessary delay in the process of arbitration. Institutional 

arbitration allows parties to select arbitrators from a panel of arbitrators 

provided by the institution, thus saving the parties time and effort to look 

for arbitrators themselves. This gives institutional arbitration an 

advantage over ad hoc arbitration. The panel consists of arbitrators' 

expert in their field, who come from all over the world and possess the 

required experience and capability of facilitating effective, impartial, and 

quick dispute resolution.  

 

5. Ad hoc arbitration does not entitle parties to advice and assistance, 

compelling them to seek court intervention whenever their arbitration 

comes to a standstill and consequently adding to their expenses in the 

form of litigation fees, negating the cost benefit of ad hoc 

arbitration. Parties, as well as the arbitrators, of institutional arbitration 

have the freedom to ask for advice and assistance from the staff at the 

institution, those who are responsible for administering arbitrations as per 

the institutional rules. This does not necessitate parties to seek court 

intervention when they have doubts that need to be clarified. 

 

6. Both ad-hoc arbitration and institutional arbitration ensure that the 

dispute between the party is determined final and binding on them, 

advantageous for those who avoid going to Court as it can lead to endless 

appeals and reviews. But it can work to a disadvantage as well, as an 

arbitral award cannot be subject to appeal or review. There lies a 

fundamental risk that any mistake made by the arbitral tribunal cannot be 

subject to correction, which inevitably leads to the suffering of one 

party. However, some institutions provide for rules whereby the draft 

award is subject to scrutiny before issuing the final award, and in some 

institutions, a review procedure is provided. A review procedure bestows 

upon the dissatisfied party the right to appeal to an arbitral tribunal of 
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second instance, whereby the first award can be confirmed, amended, 

varied, or even set aside. This decision would be considered as final and 

binding on the parties. Ad hoc arbitration, on the other hand, does not 

offer any opportunity of appeal or review to the parties. Any mistake 

made on the part of the arbitrators will inevitably lead one party to suffer.  

 

 

AD-HOC 

ARBITRATION 

 

 

INSTITUTIONAL 

ARBITRATION 

 

1. Flexible, parties are free to 

form their rules for 

arbitration, or choose from a 

set of rules such as 

UNCITRAL. 

 

2. Less expensive and fewer 

costs as compared to 

Institutional Arbitration.   

 

 

3. Arbitration clause set by 

parties may be ambiguous, 

thus requiring court 

intervention.  

 

 

 

4. Parties are free to select an 

arbitrator of their choice, 

 

1. Parties are bound to comply 

with institution set rules.  

 

 

 

 

2. Costs are higher and 

additional to expenses 

incurred in Ad-Hoc 

Arbitration.  

 

3. Arbitration clause is set by 

institutions and covers every 

possible scenario, thus not 

requiring any form of court 

intervention. 

 

 

4. Parties can select from a 

panel of expert arbitrators 
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however this can lead to 

unnecessary delay.  

 

5. Parties are not given any 

form of assistance and advice 

which compels them to seek 

court intervention in the 

event of ambiguity.  

 

 

6. Ad-hoc arbitration does not 

provide for any scope of 

review or appeal, making the 

decision of the arbitral 

tribunal final and binding.  

provided by the arbitral 

institution.  

 

5. Arbitral institutions provide 

all sorts of assistance to the 

parties, thus completely 

ruling out any need for court 

intervention.  

 

 

6. Some institutions provide for 

rules whereby draft award is 

subject to scrutiny before 

issuing the final award, and in 

some institutions, a review 

procedure is provided. This 

prevents any risk of mistakes 

made by the arbitral tribunal. 

 

 

ACCEPTABLE FORM OF ARBITRATION IN PRESENT INDIAN 

SCENARIO  

 

The Indian Arbitration and Conciliation Act, 1996132, has been statutorily 

adopted from the UNCITRAL Model Law for international commercial 

arbitration133 and the UNITRAL rules of arbitration134, along with required 

modifications and amendments so that it may fit into the institutional structure. 

In almost every country, courts can enforce arbitral awards, as India is a party 

to the New York Convention (on enforcement of arbitration awards). The Act 

                                                
132 The Arbitration and Conciliation Act, 1996. 
133 UNCITRAL Model Law for International Commercial Arbitration (1985).  
134 United Nations Commission On International Trade Law (UNCITRAL), 1976. 
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increases party autonomy and makes sure there is minimal intervention. The 

Act was implemented for 3 main reasons: 

 

(1) Decrease judicial supervision 

(2) Ensure finality of awards  

(3) Expedite the arbitration process135 

 

Under the Civil Procedure Code of 1908136, section 89 provides support for 

dispute settlement outside of courts through Alternate Dispute Resolution 

methods. Mediation and negotiation are other forms of ADR; however, 

arbitration is far more favourable. In India, Ad Hoc Arbitration is preferred 

over Institutional Arbitration due to reasons of flexibility and costs. Ad hoc 

arbitration is less expensive which for many people is the biggest advantage over 

institutional arbitration. Although institutional arbitration is relatively new in 

India, multiple arbitral institutions have been formed and set up. Institutional 

arbitration has the Court's support, which gives it an immense boost, along with 

the uniformity and stability it gets from the Arbitration and Conciliation Act, 

1996137. 

 

 

  

                                                
135 Kaur, Harpreet. "The 1996 Arbitration And Conciliation Act: A Step Toward Improving Arbitration In 
India." Hastings Bus. LJ 6 (2010): 261. 
136 Code Of Civil Procedure, 1908. 
137 The Arbitration And Conciliation Act, 1996. 
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CONCLUSION 

 

Considering the list of advantages and disadvantages of ad hoc and institutional 

arbitration, it is hard to claim which one is superior of the two. Each work on a 

case-to-case basis and depend on the circumstances and factors of a case138.  

 

Arbitration gives parties a sense of power to be able to choose and appoint 

arbitrators; however, that is not the case in institutional arbitration whereby the 

institutions hold said powers and can enforce their will on the parties. This goes 

against the very idea of arbitration. Although it has been made clear throughout 

this paper why ad hoc arbitration is preferred, it is also pertinent to note that ad 

hoc arbitration is only appropriate for disputes comprising of smaller amounts, 

arbitrations in the domestic capacity, and not so affluent parties.  

 

As for international commercial disputes, institutional arbitration can be argued 

to be more suitable. It is known to be more rigid, time-consuming, and 

expensive as compared to ad hoc arbitration. Because of its updated and 

established arbitration rules, supervision of the arbitration, and the appeal of 

awards, institutional arbitration is more desirable for international disputes139. 

 

 

  

                                                
138 Gupta, Pankaj Kumar, And Sunil Mittal. "Commercial Arbitration In India." International Conference On 
Economics, Business And Management. Vol. 2. 2011. 
139 Shah, Namrata, And Niyati Gandhi. "Arbitration: One Size Does Not Fit All: Necessity Of Developing 
Institutional Arbitration In Developing Countries." J. Int'l Com. L. & Tech. 6 (2011): 232. 
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AMENDMENTS TO THE CONSTITUTION: 

SCOPE AND LIMITATIONS 
-ADITYA RASTOGI AND  

ARNAV AVASTHY* 

 

ABSTRACT 

 

The word amendment is merely a seven-letter word but is capable enough to change the entire 

political scenario. The Webster dictionary has defined amendment as the ‘process of altering or 

amending a law or document’. The Indian Constitution is a bag of borrowings. The founding 

fathers of the Constitution knew that our country being a developing nation, post-independence 

the constitution would need a mechanism in place to keep up with the time and stay relevant 

to the needs of people living in India. The amendments under the Indian Constitution can be 

bifurcated into four types: by simple majority, absolute majority, effective majority and special 

majority. The process of amendment of the Constitution commences when the bill is introduced 

in either house of the parliament. It must be passed in both the houses with majority. Once the 

bill is passed it is sent to the President for approval. Till now 104 amendments have taken 

place with the last one being the Goods and Services Tax amendment. Though amendments 

come as a handy tool to bring about changes in the Constitution and the society, but it should 

not be such which may cause injustice or prejudice of an irremediable nature to the public in 

large. For this various landmark judgement have been given by our apex court to put some 

reasonable restrictions on the amendment so that the fundamental rights of the citizens are not 

infringed.  

 

Keywords: Amendments, Constitution, Fundamental Rights, Supreme 

Court, Judiciary. 

 

 

 

 

                                                
* Students, BBA LL.B. (Hons.), Amity Law School, Noida. 
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 “The constitution is the guide which I never will abandon” 

- George Washington 

 

INTRODUCTION 

 

The citizens of any nation are considered as the pillars on which a nation stands. 

Residing in a nation the citizens are assured some basic rights by the 

Constitution of that nation. The stronger the Constitution is the happier its 

citizens be.  

 

The term Constitution is not a word which people use in their day to day life, 

still they do understand its importance. For a layman a Constitution is nothing 

more than a book which the lawyers and the judges read. For them the 

Constitution is just limited to the judiciary. But the reality is that the 

Constitution is much more than that. It is a set of rules that actually runs the 

whole nation. It helps us to live peacefully, enjoy our freedom and punish those 

who dare to do wrong.  

 

CONSTITUTION 

 

A Constitution is a set of laws that contains the rights and duties of each and 

every citizen, according to which a state is governed. It is the basic law of the 

land from which all other laws are derived. It sets a limitation on the legislative 

body of any country who frames the laws. 

 

Constitution maybe written or unwritten. A written constitution is one in which 

the entire structure of the government is defined. The powers of the nation as 

whole and powers of its states are written in a single document. Eg; India, 

Australia, USA. An unwritten constitution is opposite to the written 

constitution and all laws, rights, powers, etc are not written in a single document. 

Eg; England, Israel, New Zealand.  
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Britain Constitution and its features 

 

Unlike the Constitution of U.S.A or India or for that matter any other 

democratic country, the Constitution of U.K. is not a codified one. It is an 

unwritten Constitution that has been formed by the Acts of the Parliament, the 

judgments of the Courts, the conventions, etc. This is what makes it one of the 

most distinguishable constitution in the world. U.K. Constitution is at times also 

said to be an uncodified Constitution instead of an unwritten Constitution 

which may be right to say. The reason is that many provisions of the 

constitution are written, it may be in the Acts of Parliament or the Law reports. 

Where in most of the democratic nations the Constitution is considered to be 

the supreme law of the land, in England the same is true but for the Parliament. 

Since there are no proper written laws in the Constitution, the court may 

generally interpret the parliamentary statutes. The courts may not declare them 

invalid only because they are unconstitutional. Another significant feature is the 

Conventions. Conventions are the traditional ways or the usual manner in which 

things works. Though it is an unwritten rule but plays an important role in the 

working of the parliament. 

 

Indian Constitution and its features 

 

The Indian Constitution is the lengthiest written Constitution in the world and 

one of the major factors for this is because it has been inspired from various 

sources. It provides a mixture of Federalism and Unitarianism. Though the 

Indian Constitution has been made by picking up various features of the 

Constitution of different countries but still it is unique in its own way. Although, 

at times it is criticised for being a bag of borrowing or being a paper and scissor 

work but it had been drafted by our founding fathers in such a way that it serves 

our traditional, cultural, geographical characteristics.  

 

The chairman of the drafting committee Dr. Ambedkar had said in this regard 

that – “As to the accusation that the Draft Constitution has reproduced a good part of the 
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provisions of the Government of India Act, 1935, I make no apologies. There is nothing to 

be ashamed of in borrowing. It involves no plagiarism. Nobody holds any patent rights in the 

fundamental ideas of a Constitution….”140 

 

Some of the features of this Constitution are that it provides for single 

citizenship for all the people that are residing in the country and there is no 

separate citizenship for states. It makes India a secular state, thus making it 

united on the religious front. 

 

In India the Constitution is considered the supreme law of the land. It is 

assumed that all other laws have been derived from the Constitution. The law 

makers cannot make any law that is contrary to the Constitution and such a law 

made will be declared unconstitutional by the judiciary. 

 

Australian Constitution and its features 

 

The Australian Constitution is not as new as the India Constitution but it is also 

not that old. The Constitution came in 1901 after some referendums were made. 

Before 1901 Australia was a collection of six British colonies, which were self - 

governed but under the control of British Parliament.  The Constitution of 

Australia is a written one and has similarities to the India. 

 

The Constitution establishes three institutions i.e. the legislature, executive and 

the judiciary. It sets outs their relation and powers in context of the states. The 

Constitution of Australia operates in two ways i.e.  

 

(a)  Literally, some of the sections of the Constitution are read and followed 

literally as they are. 

(b)  Conventionally, others work through Constitutional conventions where 

the power is in the hands of the politicians. 

                                                
140 https://www.jagranjosh.com/general-knowledge/constitution-of-india-features-taken-from-other-countries-
1409660545-1 Last updated: 5th February, 2016 
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The Constitution makes the Parliament of bicameral nature consisting of the 

queen (the Governor – General), the Senate and the House of Representatives. 

The government is federal and is responsible for the law making. The 

Constitution declares the High Court of Australia as the highest court in the 

nation and is the final court of appeal. It decides the meaning of the 

Constitution and also settles disputes between the federal and the states. 

 

AMENDMENTS  

 

Amendment in simple terms means “a change or changes made to the words of 

a text”141. Amendment in a legal sense may be said as a change in a legal 

document made by adding, altering, modifying or omitting to a certain existing 

text. So, when any change in the text of the Constitution is made, it is said to be 

a Constitutional Amendment. 

 

Various types of Constitutional Amendments with special reference to: 

 

England 

 

The Constitution of England being an unwritten Constitution, it is amended in 

the same way as the ordinary laws are amended i.e. by Simple Majority.  

 

India 

 

The Indian Constitution can be amended in three ways: 

 

(1)  By Simple Majority 

(2)  By Special Majority 

(3)  By Special Majority and ratification by one- half of the State Legislatures 

 

                                                
141 https://dictionary.cambridge.org/dictionary/english/amendment Last updated: 27th September, 2017 
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Simple Majority 

It means when more than 50% of the members of a house are present and 

voting. 

 

Special Majority 

In this majority, there are two criteria’s and both are required to be fulfilled to 

pass a Constitution Amendment bill: 

 

(1)  More than 50% of the total strength of the house 

(2)  2/3rd or more of the members of the house present and voting 

 

Special Majority and ratification by one – half of the states 

In this first the bill must be passed by special majority and then it must get 

ratified by atleast half of the State Legislatures. Amendments that are made by 

simple majority are not considered as Amendment to the Constitution, since 

they do not require any special procedure as prescribed under Article 368. 

Article 368 of the Indian constitution contains the provision for Constitutional 

Amendments. 

 

Australia 

 

Unlike the Indian Constitution where if there is special majority in both the 

houses then the bill is more or less stands amended, in the Australian 

Constitution after once the bill is passed by both the houses by majority, a 

referendum is sent to all the voters in the country. Section 128 of the Australian 

Constitution which contains the provisions of amendment to the constitution 

contains three requirements which are necessary to be fulfilled for the 

amendment to happen. 
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IMPORTANCE OF AMENDMENTS - SCOPE 

 

The Amendment is a tool that is required to change the law. Amendments are 

the lifeline that keeps a law alive. As time passes the needs of the people change, 

the surrounding changes as well as the nation. With so much changes taking 

place there is need for the laws to also change. In order to keep the Laws 

updated with time the amendments are made. Our society is constantly 

changing, so if the constitution does not keep pace with the change it may 

become redundant and may also lead breakdown of law and order. The 

Constitution is written by none other than the humans. No matter how good 

the Constitution is it can never be perfect, so it needs constant changes. The 

Constitution is something which has not been written recently. It was written 

many years ago. The time that was then when the constitution was made is not 

the same today. Crimes have increased, news methods to commit crimes have 

come and many practices that used to take place earlier have stopped. In order 

for the law to remain prevalent it has to change as the time changes. This is the 

reason why amendments are done. The Amendments have a very wide scope 

and can change almost any provision in the constitution. 

 

Process of making an Amendment with reference to: 

 

England: 

 

1. The bill requiring the amendment may be introduced in either 

house of the Parliament i.e. the House of Commons and the House 

of Lords. But because the bill requiring the amendment of the 

constitution effects the public at large thus it must be first 

introduced in the house of commons.  

2.  The bill must be passed by both the houses by simple majority. 

3.  Once the bill is passed it is sent for the royal assent. It is just a 

formality and the queen generally assent the bill without much 

delay.  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|84 

4.  Once it is assented the provisions stand amended. 

 

India: 

 

1. The Constitution Amendment bill is introduced in either house 

of the Parliament i.e. the Lok Sabha and the Rajya Sabha. The bill 

may be introduced by government or a private member. 

 

Before the bill is introduced by a private member it has to be 

examined and recommended for introduction by the Committee 

on Private Members’ Bills and Resolutions before it can be 

included in the List of Businesses. 

 

2.  Once the bill is introduced in either house of the Parliament it 

must be passed by special majority in both houses. A Constitution 

Amendment bill cannot be introduced in a state legislature. If 

there is a disagreement regarding the bill between the two houses 

there is no provision of joint sitting to resolve the deadlock. 

 

3.  Once the bill is passed by of both the houses, it is sent for 

President’s approval. The President’s approval is just a formality 

because the 24th Amendment Act, 1971 made it obligatory for the 

President to give his assent to the bill, and he can neither withhold 

the assent or send it back for reconsideration. 

In case the bill introduced seeks to change some federal 

provisions of the Constitution, then it must also be ratified by half 

of the state legislatures by simple majority. 

 

4.  Once the bill is approved by the President the concerned 

provisions gets amended. 
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Australia: 

 

1. A bill is introduced requiring some change in the Constitution. It 

may be introduced in either house i.e. the Senate and the House 

of Representatives. 

 

2.  The bill must be passed by a majority in both the house. Once it 

is passed the referendum is presented to all the enrolled voters in 

each state. 

 

3.  If it bill is not passed by either houses by majority, the governor 

– general must submit the proposal to a referendum. If it is not 

done that the bill lapses. 

 

4. For the amendment to happen there are three requirements 

contained in Section 128 of the constitution and they all must be 

fulfilled. They are: 

Referendum must be passed by –  

 

(a) majority of all the voters in the nation 

(b) majority of all the voters in majority of the state 

(c) majority of voters in the state where the referendum 

proposal may adversely affect that state 

 

5.  If the referendum is passed it is sent to the governor – general for 

the royal assent. 

 

6. Once the assent is received, the constitution stand amended. 
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VARIOUS AMENDMENTS THAT HAVE TAKEN PLACE IN THE 

INDIAN CONSTITUTION  

 

Till date 104 amendments have taken place in our country since the time of 

independence. It’s a lot of amendments keeping in view the time when the 

constitution was made. Although all amendments that have took place till now 

are important in one way or another but here we will discuss only a few 

amendments that had a major impact on the country as a whole. 

 

1. 7th Amendment Act, 1956  

 

Under this amendment the States Reorganisation Commission’s 

recommendations were adhered to regarding the reorganisation of the states on 

linguistic basis. Now the states were organised according to the language spoken 

in those areas. It abolished the classification of states into categories of A, B, C 

and D. It also introduced Union Territories. 

 

2. 36th Amendment Act, 1975  

 

Sikkim’s status was changed and it became the 22nd state of the Union of India. 

After the amendment a referendum with 97% approved the complete merger 

of Sikkim with India. 

 

3. 42nd Amendment Act, 1976  

 

The preamble was amended and two new word ‘Socialist’ and ‘Secular’ were 

added. These were added to restore the faith of the nation that the minorities 

will not be exploited and that the country does not promote any specific 

religion. The words ‘unity of the Nation’ were substituted by ‘unity and integrity 

of the Nation’. Some directive principles were added. The President was made 

to be bound by the advice of the council of ministers. It gave supremacy to the 

Parliament over the executive and the judiciary. Article 368 was amended so 
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that no constitutional amendment can be questioned in any court on any 

ground. 

 

4. 44th Amendment Act, 1978 

 

The Fundamental right of Right to Property was removed from the list of 

fundamental rights and was made a legal right. This was done in order to 

facilitate the acquisition of land for the purpose of development as the 

government at that time did not had sufficient money to pay people of what 

they demanded of their land.  Article 352 was amended. One of the grounds to 

proclaim emergency was ‘internal disturbance’ which was substituted by the 

term ‘armed rebellion’. So now internal disturbance not amounting to armed 

rebellion would not make a ground to proclaim emergency. 

 

5. 61st Amendment Act, 1989 

 

The voting age was reduced from 21 years to 18 years. This was done so that 

the unrepresented youth could get an opportunity to have a say in the political 

process. 

 

6. 74th Amendment Act, 1992 

 

Nagarpalikas and Municipalities were introduced. This was done because the 

local bodies in the area were ineffective in holding the elections and maintain 

public infrastructure. So, there was a need for a body which could do this 

efficiently. 

 

7. 86th Amendment Act ,2002 

 

Article 21A was inserted and Right to Education was made a fundamental right. 

This was made for children from age 6 to 14. The government directed the 

private schools to take 25% of the class strength from economically weaker 
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sections. Article 45 was amended and made care and education of children 

below the age of 6 a directive principle. 

 

8. 101st Amendment Act, 2016 

 

This is one of the most recent amendments that has taken place. It introduced 

Goods and Service Tax in our economy. This was to present the idea of one 

nation one tax.  

 

LANDMARK JUDGEMENTS – LIMITATIONS TO THE 

CONSTITUTIONAL AMENDMENTS 

 

Till now there have been 104 amendments made to the constitution in a span 

of 73 years. Though the Parliament has full power to amend the constitution 

but the Supreme Court laid down some restrictions on it which limited the 

Parliaments power to amend. 

Some of the Landmark Judgements that changes the constitution and impacted 

the whole nation are: 

 

1. State of Madras v. Srimathi Champakam Dorairajan142  

 

This case was decided in the year 1951. The case is regarding a brahmin girl, 

named Champakam Dorairajan, from madras who did not get admission in the 

medical college even though she scored sufficient marks to pass the exam. The 

reason behind this was a Communal Government Order which had been passed 

in 1927 in the Madras Presidency. The order provided for caste - based 

admission in Engineering and Medical colleges of the state. Champakam 

challenged this mandate on the ground that it violated Article 16(2). The High 

                                                
142 AIR 1951 SC 226. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|89 

Court of Madras declared the government order unconstitutional. Later on, the 

Supreme Court upheld the decision of the High Court. 143 

 

This case led to the first amendment of the Constitution. It was a major verdict on the issue of 

reservation. 

 

2.  Golaknath v. State of Punjab144 

 

The question that was raised in the case was whether the fundamental rights 

provided by the constitution be limited by any amendment to the constitution. 

The Supreme Court ruled that the Parliament had no power to curtail any of 

the Fundamental rights of individuals guaranteed by the Constitution by way of 

some amendment. 

 

This case is very important because for the very first time a bench of 11 judges of the Supreme 

Court was formed. This case forced the government to amend the constitution. 

 

3. Kesavananda Bharati v. State of Kerala145 

 

This case overturned the judgement that was given in the Golaknath case. In 

that case the parliament was denied with the power to amend the fundamental 

rights of the citizens. But then in the Kesavananda Bharati case, the Supreme 

Court ruled that the Parliament has the power to amend even the fundamental 

rights but it should be done in such a manner that the basic structure of the 

constitution is not disrupted in any manner. 

 

In this case the Supreme Court for the first time recognised the basic structure concept. 

 

                                                
143 https://lawnn.com/top-20-landmark-judgements-constitutional-law-every-law-student-know/ Last updated: 9th 
November, 2018 
144 AIR 1967 SC 1643. 
145 AIR 1973 SC 1461. 
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4. Indira Gandhi v. Raj Narain146 

 

In this case the Supreme Court struck down Clause 4 of Article 329A which 

was inserted by the 39th Amendment on the ground that it destroyed the basic 

structure of the constitution. The Supreme Court named four basic features that 

were unamenable: 

 

(a) Sovereign Democratic Republic  

(b) Equality of status and opportunity of an individual 

(c) Rule of Law 

(d) Secularism 

 

The basic structure concept was once again called up in this case. 

 

5. Minerva Mills v. Union of India147 

 

In this case the validity of the 42nd Amendment Act was questioned. The 

Supreme Court by 4:1 ratio struck down Clause 4 and 5 of Article 368 that were 

inserted by the 42nd Amendment Act. These clauses were made invalid on the 

ground that it destroyed the basic features of the constitution, namely limited 

nature of the power to amend and judicial review. 

 

The court ruled that the limited nature of the power to amend in itself is a basic 

feature of the constitution. This case made it clear that the Constitution is 

supreme and not the Parliament. 

 

  

                                                
146 AIR 1975 SC 2299. 
147 1980 AIR SC 1789 
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CONCLUSION 

 

The constitution is considered as the paramount law for any nation. It is the 

mother of all laws as all other laws are somewhat derived from it. All the nations 

take great pride in their constitution and are very careful before any change is 

made to the constitution. This is because amending the constitution means 

moulding the basic principles on which the nation runs. Every country may have 

its own way of amending the constitution. For instance, the constitution of the 

United Kingdom is in uncodified form. All the laws are not necessarily written 

in a single document. It is an accumulation of various statutes, conventions, 

treaties and judicial decisions. When any amendment has to be made it is done 

by simple majority. Whereas a country like India which has experienced the 

revolution has to start from scratch thus making it necessary to make a written 

constitution. The amendment requires the approval of both the houses before 

any amendment can be made. In a nation like Australia which was earlier a 

collection of six British colonies the constitutional amendment works 

differently. The amendment works on double majority criteria. Even if the 

approval of the two houses is received a referendum has to be passed before 

the amendment can be made. Amendments play a pivotal role in any 

constitution. With time the old laws often become inconsistent and hence 

constitutional amendments are required as a tool for aid. The whole purpose of 

making a constitutional amendment as discussed above is to provide people 

with their fundamental rights with ease. Finally, what we can conclude is that if 

any nation is making a constitutional amendment be it United Kingdom, India, 

or Australia or any other nation, the fundamental rights of the people should 

always be kept in mind and due care should be taken that their rights are not 

violated. 
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ARTIFICIAL INTELLIGENCE AND 

INTELLECTUAL PROPERTY RIGHTS- 

EMERGING ISSUES 
-PRADYUM CHAUDHARY* 

 

ABSTRACT 

 

Artificial Intelligence (AI), a term first coined by John McCarthy in 1956, is the ability of a 

machine to behave like human beings. It is the intelligence of a programmed mechanism that 

puts itself on the same pedestal as human beings stand today. Of course, with its development 

of late, it has put before us several questions as to its essentiality, its impact on IPR, and its 

other consequences in our day-to-day lives. In today’s world, Artificial Intelligence seems to 

have a huge impact on Intellectual Property Rights. It is now rather conspicuous to us that 

they are both interconnected and, to some extent, interdependent, too. By the end of the 20th 

century, the world faced augmentation in the questions as to the legal ownership, in case AI 

created another entity. As a consequence, it brought about multiple waves of change in the laws 

relevant to Intellectual Property. If a machine with AI creates another entity subjected to 

copyrights or patents, the legal ownership can go to either the creator of the machine, or the 

machine or both of them. There can also be another solution to that by letting the entity created 

remain in the public domain. Nevertheless, all the mentioned ways of deciding the legal 

ownership of the creation of AI have some demerits, along with their merits, in some way or 

the other.  

 

If the legal ownership is given to the creator of a machine, it will undoubtedly encourage his 

Endeavour, attracting more and more efforts in the field of Artificial Intelligence. However, 

most of the times, it is seen that programmers themselves aren't completely aware of the 

functioning of their algorithms responsible for the creation of new entities. In a case as such, it 

may be morally wrong to say that only the creator of a machine is entitled to hold the patents 

or copyrights. The option of joint ownership seems to be one of the best ones, but it has its own 

                                                
* Student, Amity Law School, Noida. 
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implications and intricacies. Joint ownership always attracts a large number of other 

stakeholders, such as the provider of AI, the trainer of AI, and the users themselves. Therefore, 

this, in turn, has its own demerits along with some of its striking merits.  

 

The last option debated generally is that of leaving the creation of a machine in the public 

domain itself. The positive of it is that it will serve society with users not caring about copyrights 

or patents at all; but on the contrary, it will not serve in boosting the incentives of the creators, 

or programmers. It may result in the depreciation of creativity, creations, and creators as well.  

 

There is no doubt that the change in the latest trends of AI is going to change the future of 

Intellectual Property Rights as well.  

 

Keywords: Conspicuous, Copyright Law, Artificial Intelligence, Intellectual 

Property Rights, Law, Patent, Patents Law, Author, Authorship, 

Owner, Legal, Legal Owner, Development, Machine.  
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INTRODUCTION 

 

With the advent of Artificial Intelligence (AI) in around 1956, there was a little 

speculation as to its augmentation seen in today’s date. It has come a long way 

from where it started, and there is still a lot to come about in the near future. 

Being a matter of simple calculations, AI has now turned into entities creating 

poetry, articles, songs and many other artworks. As a result of this development, 

there arise numerous intricate questions, as to credibility in case AI creates other 

entities or machines. “In the field of trademark outstate of the art AI technology 

is a major improvement that will create greater certainty for the development of 

new image marks and greater ease for monitoring potentially misleading or 

conflicting never registration,” said WIPO Director General Francis Gurry148  

 

Therefore, there are so far hundreds of arguments as to who should be the legal 

owner of the entities, artworks or machines created by AI. The world also seeks 

a wave of changes in the bodies of Intellectual Property Rights(IPR). The first 

part of this paper casts light on the interconnection between AI and IPR, as well 

as the nature of their existence. On the other hand, the second part puts before 

us a rough idea of the impact of AI on the patent laws of different nations. In 

the end, the paper concludes with suggestions in view of the complexity arising 

out of the amelioration in AI of late. 

 

WHAT IS ARTIFICIAL INTELLIGENCE? 

 

Artificial Intelligence, a term first coined by John McCarthy in 1956, is the ability 

of a machine to produce responses exactly similar to those of human beings149. 

It is the ability of a machine to work in a particular field as humans do, be it 

Literature, Science, or any other field of human intelligence. Consequently, 

                                                
148 WIPO Launches State-of-the-Art Artificial Intelligence-Based  Imagw Search Tool for Brands, WIPO,(Jul. 18, 
2020, 5 P.M.) https://www.wipo.int/pressroom/en/articles/2019/article_0005.html. 
149  Prof. Dr A.Lakshminath & Dr.MukundSarda, Digital Revolution and Artificial Intelligence- Challenges to 
Legal Education and Legal Research, Chanakya National Law University Law Journal,Volume 2 (2011-2012), (Jul. 5, 
2020, 5P.M.) http://bvpnlcpune.org/Article/Digital%20Revolution%20and%20Artificial%20Intelligence.pdf 
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machines are now capable of putting themselves on the same pedestal as human 

beings stand today, learning all the while through the data fed to them. They are 

now able to write, sing, research and innovate. However, this capability of 

machines got into limelight only at the end of the 20th century, when more than 

half the world started looking upon it as a boon from the future. On the other 

hand, there always remained a group against the rise in the development and 

execution of AI, regarding it as a threat to the natural order of the world. 

 

At the outset of the 21st century, there arose many questions as to the originality 

of the creativity of a machine based on programming. To test the same, Alan 

Turing came up with a test called the ‘Turing Test’.150According to this test, AI 

machines showed intelligence if the responses given out by them were 

indistinguishable from human responses. Nevertheless, in it, the users had to 

converse with their machines only in a text format. The test worked for a couple 

of decades, but because of its limitations of being able to work only in a text-

format, it was only a little successful. The World Intellectual Property 

Organization (WIPO) later on acknowledged the existence of AI, categorizing 

it into three types—expert system, perception systems, natural-language 

systems.151 

 

In today’s date, we come across them all, around us. Expert systems are for 

specialized fields, such as those used for diagnostic analyses and for treatment. 

They became the cynosure of the world when one of them was denied the 

copyright to a work it produced. Perception systems, as the name suggest, 

perceive the surrounding around, and based on the sense of sight and hearing. 

They are basically used by topologists and environmental experts. Natural-

language systems are usually for the semantic analysis of a particular language. 

It makes the most of the available data as to the nuances of the diction, 

                                                
150Alan Turing, Computing Machinery and Intelligence, MIND Vol. 59,  No. 236,(1950) (J Stor), (Jul. 18,2020, 
6P.M.)https://www.csee.umbc.edu/courses/undergraduate/471/spring19/01/resources/turing_computing_machi
nery_and_intelligence.pdf 
151A. Johnson-Laird, Neural Networks: The Next Intellectual Property Nightmare? 7 THE COMPUTER LAWYER 
14 (March 1990). 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|96 

vocabulary and grammar of a language. All the three systems mentioned have 

been susceptible to the objections as to their credibility for their creativity. 

These objections, however, not only strengthened and augmented these systems 

but also put before us some of the best ways in which, we think, we can handle 

AI in the future. They have broadened the domain of Intellectual Property 

Rights (IPR) and Patent Laws, startling the world for the change required in 

them for years. 

 

ARTIFICIAL INTELLIGENCE AND IPR 

 

Intellectual Property Rights (IPRs) deals with the handling, usage, and 

protection of the creations of human intelligence. IPRs are concerned with 

everything that is copyrightable, patentable etc., thus setting a strong premise 

for the dissemination, development and regulation of intellectual property. 

Moreover, different nations, or States, have different Intellectual Property Laws, 

depending upon the development in the field of intellectual property there. In 

today’s date, the same concerns us when it comes to AI laws in a nation. Our 

IPRs have so far dealt with the creations of human intelligence, and not those 

of machines. In a condition like this, it becomes a little difficult to decide who 

should be the legal owner in case AI creates an entity of its own. 

 

No machine is practically autonomous. If the legal ownership of creation as 

such is given to the AI machine, it may free the creator of the machine from all 

kinds of legal liabilities. That simply means that the creator is not at all 

responsible for any mishaps or crimes on the part of the AI machine, which is 

in itself a great demerit. If the legal ownership is given to the creator, or the 

programmer, of the machine himself, we can’t undermine the fact that even he 

is not completely aware of how the algorithms in his AI machine work. In this 

way, he is also incentivized twice, which, of course, seems to be morally wrong. 

However, giving the legal ownership to the creator of the machine encourages 

the endeavor of the creator and attracts investments in intellectual property. On 

the other hand, there is a good option of joint ownership as well, where both a 
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machine and its programmer, or its creator, hold the legal ownership. It is a 

great merit of joint ownership that both the machine and its creator are 

responsible for the activities of the machine, be that either crimes, mishaps or 

artistic creativity. Nevertheless, one of the most striking demerits of it is that it 

attracts other stakeholders as well, stakeholders like the provider of the 

hardware, the trainer of AI, and the users themselves. Therefore, all the 

mentioned ways of deciding the legal ownership of the creations of AI have 

some demerits, along with some great merits, in some way or other. 

 

To have a rough sketch of the position of AI in the light of IPRs in the world, 

let us have an overview of a couple of landmark cases. These cases, as it were, 

completely changed the face of the edifice of IPRs as to AI, and that was 

perhaps what the world had long been waiting for.  

 

Burrow Giles Lithographic Co. v. Sarony152 

 

This case was about granting legal ownership to a photograph produced by a 

machine. Since it was about the creation of a machine, or a certain kind of 

programming, the court ruled out saying that the creations of machines couldn’t 

be granted legal ownership. The court also held that mechanical Labour couldn’t 

be creative at all, that the creations of machines are merely the product of a 

particular mechanism. Where there is a mechanism, we can clearly see, there is 

but repetition, and repetition can’t be creative at all, nor can its outcomes be 

new. Having set a precedent, this judgement made it very difficult for AI to take 

the legal ownership for its creations. 

 

Alfred Bell & Co. v. Catalda Fine Arts, Inc.153 

 

The court held in this case that every work that is not copied, plagiarized, or 

replicated, is copyrightable. Even a work that is accidental on the side of its 

                                                
152Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 4 S. Ct. 279 (1884) 
153Alfred Bell & Co. Ltd. v. Catalda Fine Arts, Inc. et al, 191 F.2d 99 (2d Cir. 1951) 
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inventor or creator can be granted a copyright. Of course, the court changed 

the standard of copyright laws in this case, thus opening a door to an updated 

system of IPRs. However, the world still awaits the betterment and 

advancement in IPRs all over the globe, and there still seem to be a lack of a 

strong stance over IPRs. 

 

UNIFORMITY OF LAWS ON ARTIFICIAL INTELLIGENCE (AI) 

AROUND THE GLOBE. 

 

When it comes to AI, we can clearly see dissents among humans, although they 

have been into AI for more than six decades now. They seem to have got 

divided mainly into three groups before us. The first one is that of the ones 

against the augmentation in AI, the second one is that of the ones in favor of 

the development in and the execution of AI, and the third one is that of the 

ones perfectly in the middle of the two erstwhile groups. The third group is 

obviously that of moderates, in the center. The first one has for years looked 

upon AI as a threat to the natural order of the Universe, thus opposing its rise, 

and regarding humans as the omnipotent resource for production. The rise in 

AI, it says, will not only worsen the socio-economic conditions of people but 

also affect the intellectual capabilities of the human mind. The second group, 

on the other hand, regards AI as one of the best achievements of human 

intellect. It considers AI as helpful, time-saving and economical, applauding its 

creations, and development happening around the globe. 

 

Where there is light, there must be darkness. Rather, light and darkness are both 

the same thing, the only difference between them being that of frequency. In 

the same way, where there are merits, there must be demerits as well. We have 

to look into AI in the light of both its merits and its demerits. The current 

dissents as to AI, around us, are the outcomes of the same merits and demerits 

being inquired. These merits and demerits change with the change in the level 

of the production and execution of AI in the world, they are being dependent 

on the socio-economic condition of a region as well. What may be a merit of 
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AI in India may be a great demerit in the USA, and what may be a demerit of 

AI in the USA may be great merit in China. That results in different IP laws in 

different countries in the world, and we fail to build a common edifice of IP 

laws on a global stage. However, building a common edifice of IPRs seem to be 

unreasonable and impractical as well, so long as there is no uniformity in the 

availability of the same standard of AI in all the nations around the globe. 

Therefore, the first need is to get the whole world acquainted with the 

mechanism of AI, bringing about waves of changes in IPRs. This is speculatively 

one of the best ways to uniformity in the laws concerned with AI. Moreover, 

desiring complete uniformity in the laws seems to be impractical at any stage of 

the development of AI. 

 

CURRENT CHANGES IN INTELLECTUAL PROPERTY 

 

Ideas and knowledge are perhaps the most important part of the trade, and that 

is one of the reasons why products that once used to be traded as low-

technology commodities carry a higher standard of inventions and designs in 

their values now.  

 

Films, music recordings, books, computer software, on-line services, clothing, 

food, plants, and biotechnology products are now traded because of the 

information, creativity and identity they are the outcomes of—not usually 

because of the plastic, metal, paper or other materials used to make them. 

 

The agreement of the World Trade Organization on Trade-Related Aspects of 

Intellectual Property Rights (TRIPS), negotiated in 1986–94, Uruguay Round, 

for the first time opened a way for intellectual property rules into a multilateral 

trading system. It’s one of the main areas of work at the WTO, along with trade 

in goods and services. 

 

The job of TRIPS Council is to look into how countries are implementing the 

TRIPS Agreement and to discuss issues arising from that. Intellectual 
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Property(IP) law protects and guides some of the finest creations of human 

achievement. IP has gained a lot of significance of late, it's being a major asset 

for individuals and corporations around. On the other hand, globalization 

increased the interactions between countries that emphasized on the exposure 

of IP. With the paucity of intellectual property protection and the difference in 

various national legislations, developed countries started looking for an effective 

enforcement tool. During the Uruguay Round of negotiations of General 

Agreement on Tariffs & Trade (GATT), which began in 1983, developed 

countries successfully managed to bridge the gap between trade and Intellectual 

Property. The main outcome of the Uruguay Round negotiations in 1994, with 

the establishment of the World Trade Organization. The organization was the 

Trade-Related Intellectual Property Rights (TRIPs). The TRIPs Agreement was 

the most widely-known international instrument ever negotiated on IPRs. India, 

which is also a member of the TRIPs, has to abide by this commitment, and it 

has made substantial changes in its IP laws as well. 

 

ARTIFICIAL INTELLIGENCE AND TRADEMARK LAW 

 

A trademark is a sign or symbol that represents a particular product, company 

or brand. It legally sets an entity apart from all the other entities of its type. 

Many a time, we get to see, trademarks become the signatures of brands as well, 

and then consumers or customers, able to see a trademark, need not read the 

name of brands at all. For instance, the sign of an apple on a laptop is enough 

for its users to understand that its company is Apple. Its users need not check 

the name of the company at all. 

 

A trademark is a symbol of legal ownership that a brand or a company has over 

its products, and no competitors can replicate it at all. To look into the 

replication of trademarks in the trade-world, there have always been a lot of 

legal bodies around us. Unfortunately, they still use the conventional methods 

of checking the pre-existence of any trademark seeking legal existence. To 

rescue them from this age-old dilemma, AI seems to have arrived with its 
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developed machine-learning program. It has proved its accuracy distinguishing 

one trademark from another, making sure that the trademark seeking its 

registration isn’t one already on the books of registrations. 

 

“Our technology not only makes it easy for an entrepreneur with a new design 

to ensure it is unique but also enables the largest of companies to monitor for 

infringement,” said Cameron Mitchell154. The recent start-ups of the world have 

already complied their technologies with the Intellectual Property Departments 

in the EU, Australia, Chile and many other countries. A newly AI-focused 

research and development team have come up with several new tools, including 

the AI-powered trademark search function and WIPO Translate, a neural 

machine translation tool made for patent texts. It has recently launched a visual 

search for industrial designs as well. 

 

So far, there has been only one remarkable and significant case law that could 

be described as one dealing with the interrelation between AI and Trademark 

Law. 

 

Cosmetic Warriors Ltd. and Others v. amazon.co.uk Ltd. and Others155 

 

Lush manufactured and supplied cosmetics, including colorful soaps and ‘bath 

bombs’, under the Lush brand, but the online shopping retailer Amazon sold 

some of Lush’s products through its own website. Lush branded products were 

not available on UK Amazon at all. It was Lush that owned the community 

trademark for ‘Lush’, in respect of cosmetics and toiletries, including soap. It 

sued Amazon for trademark infringement. The High Court ruled that Amazon 

infringed Lush’s trademark, having used it in its keyword-advertising as well as 

on Amazon's own site in a case that had potentially wide-reaching implications 

for e-commerce. 

                                                
154Ciarán Daly, Visual Search Could Change Brand Protection Forever- Here’s How, AI Business ( Jul. 18, 2020, 6:40 
P.M.) https://aibusiness.com/trademark-vision-brand-protection/. 
155 Cosmetic Warriors Ltd & Anor v amazon.co.uk Ltd & Anor [2014], EWHC 181 (Ch) (10 February 2014) 
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LEGAL FRAMEWORK OF AI IN INDIA 

 

The constitution of India is supposed to be the edifice of all the Statues, Acts, 

Codes, and laws in India. No law in India can violate the premise of the 

Constitution of India. It recognizes all kinds of intellectual property that are the 

outcome of the human mind, a legal person, or a legal entity. Unfortunately, it 

has so far, no provisions for the creations of AI, considering AI as a non-legal 

entity. 

 

Legal personalities are those that are recognized by law. Entities that are 

recognized by law can easily be part of legal relationships. A natural person is 

simply a human being, but a legal personality holds some legal liabilities, rights, 

and responsibilities. The law of India has extended the privilege of being a legal 

personality to non-human entities, too. That simply means that even 

corporations, firms, and companies have the privilege to have the legal 

ownership of their creations. However, only AI is not allowed to have that 

privilege at all, neither have our courts looked into this matter at length so far. 

It puts before us several serious questions as to the existence, execution, and 

development of AI in India. 

 

These are some of the intrinsic requirements for being a legal personality in 

India: 

 

• Autonomy 

• Consciousness 

• Feelings 

• Intellect 

 

Let us now have an overview of intellectual property legislation which may 

impact the execution of AI in India the most: 
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Copyright 

 

For a work to be qualified for copyright in India, it must meet the ‘modicum of 

creativity’ standard mentioned in ‘Eastern Book Company and Ors. Vs D.B 

Modak and Anr.156’ 

 

In the above judgement, the court held that a minimal level of creativity is 

required for a work to have its copyright, although a result of trivial variations 

made in a work created by someone else is not copyrightable at all. In this 

particular judgement, nowhere is it mentioned that a work created by AI cannot 

be eligible for copyright. 

 

The second requirement for copyright is that a work must be a creation of an 

entity falling into the category of what law defines as an ‘author', under the 

Copyright Act, 1957. This is where the crux of the problem for AI is, for AI is 

supposed to have no legal personhood at all. 

 

Under Section 2(d) of the Copyright Act, 1957, an author means: 

 

“(d) ‘author' means- 

(vi)in relation to any literary, dramatic, musical or artistic work which is computer-

generated, the person who causes the work to be created;157 

One of the foremost problems with that definition is that it uses the term ‘person’, which 

means that the author must have some legal personhood, as we mentioned earlier. 

Therefore, under the shelter of this act, there seem to be no provisions for the creations 

of AI. Therefore, this act can’t deal with the creations of non-legal entities.” 

 

 

 

 

                                                
156Soul Eastern Book Company and Ors. v. D.B. Modak and Anr.(2008) 1 SCC 1 
157The Copyright Act, 1957, Section 2(d)(vi) 
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Patents 

 

It is clearly stated in Section 6 of the Indian Patents Act, 1970 that an application 

for a patent can be made only by the first inventor of an invention or only by 

the persons assigned by such a person158. On the other hand, Section 2 confines 

the term ‘true and first inventor’ to excluding the first importer of an invention 

into India, or a person to whom an invention was first communicated outside 

India, and nothing further.159 These provisions nowhere restrict AI from having 

a patent. 

 

These provisions nowhere restrict AI from having a patent, nor do they impose 

a requirement for an inventor to be a natural person. Therefore, we can say that 

AI might well fall under the definition of an inventor as defined by Section. 2 

(1)(y) of the Indian Patents Act, 1970. Moreover, it shouldn’t be neglected that 

in practice, the term ‘true and first inventor' is always assumed to be a natural 

person in India. 

 

Industrial Designs 

 

In this era of industrial development, companies are day and night in search of 

innovation for the betterment in their functioning and in the quality of their 

products. So far designs as such has been developed through conventional 

methods by humans, but things might get totally changed once AI enters this 

race. The entry of AI may not only bring about efficacy in the products designed 

but also ease consumers or customers by lowering down the prices of the 

products. Conspicuously, it is beneficial for both producers and consumers. 

Section 2 (j)(iii) of the Designs Act, 2000160 clearly defines the ‘Proprietor of 

new or original design’ as the author of the design and any other person too, 

where the design has de-evolved from the original proprietor upon that person. 

                                                
158The Indian Patents Act, 1970, Section 6   
159The Indian Patents Act, 1970, Section 2 
160The Designs Act, 2000, Section 2 (j)(iii) 
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Now, it is interesting to look into the possibility of AI as an original proprietor 

of a design. What will be the future of AI as the original proprietors of designs? 

Perhaps, only the furtherance in the realm of Jurisprudence can answer 

questions as such. 
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CONCLUSION 

 

AI seems to be a great boon in today’s date, but so far, there seems to be no 

uniformity in its laws or standard at all. One of the main reasons behind this 

non-uniformity is AI’s not being widely recognized. AI, as can be clearly seen, 

is not as prevalent in developing countries as it is in developed countries. 

 

The author suggests the following to improve the condition of AI around the 

globe: 

 

Uniformity in the Laws Concerned with the Execution and Development 

of AI 

 

There can be uniformity in the world in the laws as to AI only when it has been 

completely disseminated among nations. In today’s scenario, the developing 

Asian countries and the Middle East are not as familiar to AI as Europe or the 

USA. In this condition, there can’t be any uniform civil code for the execution 

and development of AI at all. However, this seems to be practically 

unreasonable to some extent as well, for any kind of such uniformity in the 

practice of AI will not be completely possible unless the socio-economic 

conditions of different countries are different. People, according to their own 

cultures, have different mental and physical needs, which also acts on the 

presence of AI in their countries. The uniformity sought may take time—

perhaps a long time—but it seems not to be impossible at all. 

 

Recognition of AI as the Legal Owners of Their Creations 

 

As has been seen earlier, not in every country are AI machines recognized as 

the authors of their creations. While some developed countries acknowledge 

them as inventors, proprietors or authors, developing countries like India, 

Bangladesh, and South Africa are still to move forward in this direction. With 

the recognition of AI in IPRs, there will also be provisions for dealing with 
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accountability and liability in case AI commits some crimes. However, it can’t 

be neglected that there are always quite a few intricacies when it comes to 

deciding as to the legal ownership of the creations of AI. 

 

Codification of the Laws for AI 

 

Seeing the development of AI around us, it can be easily said that they will soon 

be performing functions as humans do in today’s date. They will sing, dance, 

write, invent, analyze, and will do many more things indistinguishable from 

human intelligence. In a nutshell, it can be said, they will have much more 

autonomy after a few decades than they have in today’s date. It will demand the 

world to have much more evolved laws, thus paving the way for the codification 

of the laws for AI. This codification will deal not only with crimes and mishaps 

on the part of AI machines but also with the protection of data in the future.     
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ATMANIRBHAR BHARAT SCHEME – AN IN-

DEPTH ANALYSIS 
-ADRITA DEY, ARJUN DASGUPTA  

AND SUBHOJYOTI NAG* 

     

ABSTRACT 

 

The ongoing pandemic crisis and phases of complete shutdown have dealt a serious blow to the 

livelihoods of millions of people in developed countries as well as developing ones like India. 

The world market has come to a standstill. The hollow eyes are praying day and night for two 

morsels of food. Situations have come to such a pass that it’s a constant tug-o-war between 

hunger and virus so as to see who can make greater souls succumb to its merciless claws. In 

such a situation the Government of India felt that for the greater good it is necessary that the 

country becomes self-reliant and self-sufficient in order to uplift the national economy from the 

dark pit in which it is stealthily sliding down by the day. In this article, we try to put together 

a small analysis and discussion of the various aspects of the Atmanirbhar Bharat Plan that 

has recently been announced, bringing to light the necessary changes that we feel can bring about 

welfare of the country. However, like all other reformative schemes, this one too has certain 

loopholes and obstacles that need to be considered and dealt with appropriately before we can 

attain the final objectives of the Atmanirbhar Bharat scheme, that happen to be self-sufficiency 

and self-reliance. The announcement of this plan comes as a breath of relief in this pandemic. 

The plan on the whole, is thoroughly thought out and is undoubtedly a step forward towards 

a better tomorrow for the nation. 

 

Keywords: Atmanirbhar Bharat, MSME’s, Ordinance, Narendra Modi  
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INTRODUCTION 

 

Cambridge Dictionary defines the phrase ‘self-reliant’ as ‘not needing help or 

support from other people.’ It refers to having confidence in exercising one’s 

power or judgement independent of outer interference.161 

 

The scheme of ‘Atmanirbhar Bharat’ or ‘Self-Reliant India’ came into existence 

in the month of May, 2020 in the midst of coronavirus pandemic, as an 

accelerating factor in turning the country of India into a self-reliant one. 

However as the name suggests, it does not mean totally cutting itself off from 

the outside world, as clarified by the current Finance Minister Nirmala 

Sitharaman.162 

 

However, this is not the first time that such a scheme striving to achieve self-

reliance has surfaced. A similar initiative was introduced by Prime Minister 

Narendra Modi back in 2014 in the form of “Make in India” initiative to spur 

up productivity and employment generation capacity of a fledgling 

manufacturing sector by creating a business-friendly environment that will help 

private investments and foreign capital.163 

 

It wouldn’t be wrong to say that India has been self-reliant from way before, 

which can be dated back to the yester years through the creation of institutions 

like SAIL (steel production), IITs (Production of the best domestic engineering 

graduates), AIIMS (Medical Science research), DRDO (Defence research), 

etc.164 

                                                
161 Https://Dictionary.Cambridge.Org/Dictionary/English/Self-Reliant. 
162 Amit Chaturvedi, ‘To Spur Growth’: Nirmala Sitharaman On PM Modi’s Atamanirbhar Bharat Abhiyan, 
HINDUSTAN TIMES (May 13th, 2020, 17:30 IST), Https://Www.Hindustantimes.Com/India-News/To-Spur-
Growth-Nirmala-On-Pm-Modi-S-Atamanirbha-Bharat-Abhiyan/Story-S71j5o0zg21qy4qstsuntp.Html. 
163 Gaurav Choudhry, Look East, Link West, Says PM Modi At Make In India Launch, HINDUSTAN TIMES 
(September 25th, 2014, 14:10 IST), Https://Www.Hindustantimes.Com/Business/Look-East-Link-West-Says-Pm-
Modi-At-Make-In-India-Launch/Story-Mgj6f6mlumos0bai27rl1o.Html. 
164 Abhay Kumar, Shatrughan Takes Jibe At PM Over ‘Atmanirbhar Bharat’, DECCAN HERALD (May 31st, 2020, 
19:00 IST), Https://Www.Deccanherald.Com/National/National-Politics/Shatrughan-Sinha-Takes-Jibe-At-Pm-
Over-Atma-Nirbhar-Bharat-843979.Html. 
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The Atmanirbhar Project has 5 pillars and 5 phases as part of its programme. 

The 5 pillars of Atmanirbhar Bharat scheme focus on Economy, Infrastructure, 

System, Vibrant Demography and Demand while the 5 phases of Atmanirbhar 

Bharat can be divided as165 :- 

  

• Phase 1 – Business Including MSMEs  

• Phase 2 – Poor, including migrants and farmers 

• Phase 3 – Agriculture 

• Phase 4 – New Horizons of Growth 

• Phase 5 – Government reforms and Enablers 

 

AN OVERVIEW OF THE FIVE PHASES UNDER THE SCHEME 

 

The first set of relief measures focus on enabling the Indian economy’s 

backbone – MSMEs sector employing 40% of Indian workforce and being the 

most vibrant and dynamic industrial sector contributing significantly to the 

GDP and export. Six announcements were dedicated to the MSME segment to 

infuse liquidity which included collateral-free loans and equity infusion for 

MSMEs through Fund of Funds.  

 

The definition of MSME is revised under the applicable law intending to bring 

more MSME enterprises under the purview of being classified as MSMEs so 

that they can reap benefits associated with it. Indian MSMEs and other 

companies have often faced unfair competition from foreign companies. 

Therefore, global tenders will be disallowed in Government procurement 

tenders upto Rs 200 crores. Necessary amendments of General Financial Rules 

will be effected. This will help MSMEs to increase their business and it will be 

a step towards Self-Reliant India and also support Make in India. 

 

                                                
165 Https://Www.India.Gov.In/Spotlight/Building-Atmanirbhar-Bharat-Overcoming-Covid-19. 
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The second phase of measures cater to migrant workers and street vendors. An 

amount of Rs 2 lakh crore will be given to farmers through Kisan credit cards 

while 2.5 crore farmers, including fishermen and animal husbandry farmers, 

would be able to get institutional credit at a concessional rate. ‘One nation one 

ration card’ is introduced to allow migrant workers to buy ration from any depot 

in the country.  

 

Special credit facility of Rs 5,000 crore was announced to support around 50 

lakh street vendors who will have access to an initial Rs 10,000 working capital. 

The Government allowed states to fund the food and provide shelter facilities 

to migrant workers from the disaster response fund that would cost Rs 11,000 

crore to the centre.  

 

The definition of ‘inter-state migrant worker’ is modified to include migrant 

workers employed directly by the employer, workers directly coming to 

destination State of their own besides the migrant workers employed through a 

contractor.  

 

The introduction of statutory concept of National Floor Wage will reduce 

regional disparity in minimum wages, and fixation of minimum wages is 

simplified which will lead to less number of rates of minimum wages and better 

compliance. 

 

The third phase of measures worth Rs 1.5 lakh crore focuses on agriculture and 

allied sectors including dairy, animal husbandry and fisheries. The Government 

has planned to launch the PMMSY for integrated, sustainable, inclusive 

development of marine and inland fisheries which will lead to employment of 

over 55 lakh people. In order to formalize the micro food enterprise, Rs. 10,000 

crore has been allocated. This scheme promotes the vision ‘vocal for local with 

global outreach’.  
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Under the fourth phase, Government will introduce competition, transparency 

and private sector participation in the Coal Sector and will introduce composite 

exploration-cum-mining-cum-production regime for minerals.  

 

‘Make in India’ is absolutely necessary for self-reliance, especially in sectors like 

defence production. A list of weapons and platforms will be notified that will 

not be allowed for import. They will have to be bought in India. Indigenisation 

of some imported spares will also be given priority. 

 

To boost private participation in Space activities Government will provide level 

playing field for private companies in satellites, launches and space-based 

services and will provide predictable policy and regulatory environment to 

private players alongwith the authorization granted to the Private sector to use 

ISRO facilities and other relevant assets to improve their capacities. Future 

projects for planetary exploration, outer space travel etc. are to be opened for 

private sector. 

 

Under the fifth phase Government will allocate an additional ₹40,000 crore to 

MGNREGS in addition to the budget estimate of ₹61,000 crore, to ensure that 

workers returning to villages are provided employment, especially through the 

upcoming monsoon period. This will boost rural economy through higher 

production and will create larger number of durable and livelihood assets. 

 

Public expenditure on health will be increased. Investments in grassroot health 

institutions and wellness centres in rural and urban areas are to be increased as 

well. Apart from that, all districts are to have ‘infectious diseases blocks’ set up 

in their hospitals. Public health labs are to be set up in every block to manage 

the pandemic. 

 

Thus it can be seen that the Government of India has managed to chalk out and 

streamline its set of policies and reforms under 5 phases to ensure their efficient 

execution and implementation. 
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SOME MAJOR LEGAL REFORMS UNDER THE SCHEME 

 

Upon careful inspection of the policies, it can be seen that under the 

Atmanirbhar Bharat program, the current Government of India has 

implemented or will implement various amendments to the pre-existing laws so 

as to cater to the current scenario and the near future. Some of these 

amendments or reforms have been discussed below :- 

 

Firstly, The Cabinet has approved ‘The Farming Produce Trade and Commerce 

(Promotion and Facilitation) Ordinance, 2020’166 to ensure barrier free trade in 

agriculture produce as well as ‘The Farmers (Empowerment and Protection) 

Agreement on Price Assurance and Farm Services Ordinance, 2020’167 to 

empower farmers to engage with processors, aggregators, wholesalers, large 

retailers and exporters.168 

 

The respective amendments through the Essential Commodities (Amendment) 

Ordinance, 2020169 to the Essential Commodities Act of 1955170 which was 

created at a time of scarcity of produce but now a constraining factor in the 

modern period of surplus will free the farmers from the clutches of the 

Agricultural Producer Market Committee (APMC) who can now sell their 

produce anywhere at competitive prices including online platforms without any 

tax being levied due to being sold outside APMC markets.171 

                                                
166 The Farming Produce Trade And Commerce (Promotion And Facilitation) Ordinance, 2020. 
Http://Agricoop.Nic.In/Sites/Default/Files/219745.Pdf. 
167 The Farmers (Empowerment And Protection) Agreement On Price Assurance And Farm Services Ordinance, 
2020. Http://Agricoop.Nic.In/Sites/Default/Files/219750.Pdf 
168 Cabinet Nod For Amendment To Essential Commodities Act, 2 Ordinances To Promote Barrier-Free Trade, 
ECONOMIC TIMES (June 3rd,2020, 08:04 Pm IST) 
Https://Economictimes.Indiatimes.Com/News/Economy/Agriculture/Union-Cabinet-Gives-Nod-To-
Amendments-To-Essential-Commodities-Act/Articleshow/76176162.Cms 
169 Essential Commodities (Amendment) Ordinance, 2020 
Https://Consumeraffairs.Nic.In/Sites/Default/Files/File-Uploads/Essential-Commodities-
Order/EC_Ordinance.Pdf 
170 Essential Commodities Act, 1955 
171 Samrat Sharma, Farmers Liberated Today, Claims Modi Govt; ‘One Nation, One Market’, Other Agri Reforms 
Announced, FINANCIAL EXPRESS (June 3rd, 2020, 6:39 Pm IST), 
Https://Www.Financialexpress.Com/Economy/Farmers-Liberated-Today-Claims-Modi-Govt-One-Nation-One-
Market-Other-Agri-Reforms-Announced/1980168/ 
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The farmers have also been promised a minimum price which is 50 percent 

more than the input cost with necessary provisions being rolled out by the 

Government of India to ensure this is carried out.172 

 

Secondly, rationalisation of related party transaction related provisions and 

other provisions under Companies Act, 2013 and the Insolvency and 

Bankruptcy Code, 2016 (Including special insolvency resolution framework 

under section 240A of IBC)173 as well as the use of digital platforms in order to 

surpass the limitations of the lockdown in place and to ensure smooth and 

unhindered transactions and proceedings of the Companies in their day to day 

operations seems to be a major defining point under this scheme of 

Atmanirbhar Bharat. 

 

Decriminalizing of Companies Act violations involving minor technical and 

procedural default and establishment of an alternate framework to deal with 

compoundable offences that will declog the criminal courts and NCLT seems 

to be another boosting factor under this scheme.174  

 

Thirdly, universalization of right of minimum wages and timely payment to all 

workers including unorganised workers, introduction of National Floor Wage 

in order to reduce regional disparity in minimum wages, and extending the 

Occupational Safety and Health Code in order to cover establishments with 

hazardous nature of threshold of less than 10 workers seems to be another 

ground that the Atmanirbhar Bharat scheme plans to cover under its list of 

policies and reforms.175 

The above mentioned legal reforms are some of the major highlighting factors 

among others under the scheme of Atmanirbhar Bharat that aim to smoothen 

                                                
172 Cabinet Approves Increase of MSP For 14 Kharif Crops, THE TRIBUNE (June 1st, 2020, 04:40pm IST), 
Https://Www.Tribuneindia.Com/News/Nation/Cabinet-Approves-Increase-Of-Msp-For-14-Kharif-Crops-
Farmers-To-Get-50-83-More-Than-Input-Cost-92907 
173 Part 5: Government Reforms And Enablers, Atmanirbhar Bharat , 
Https://Cdnbbsr.S3waas.Gov.In/S3850af92f8d9903e7a4e0559a98ecc857/Uploads/2020/05/2020051740.Pdf 
174 Ibid. 
175 Part 2 : Poor, Including Migrants And Farmers, Atmanirbhar Bharat, 
Https://Cdnbbsr.S3waas.Gov.In/S3850af92f8d9903e7a4e0559a98ecc857/Uploads/2020/05/2020051751.Pdf 
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and accelerate the process of turning India into a self-reliant and self-sustained 

hub. 

 

OBSTACLES TO THE SCHEME 

 

However, the scheme suffers from certain obstacles or wrinkles that need to be 

ironed out in order to ensure smooth and efficient operation of the scheme and 

to pave the way for achievement of the ultimate objectives of the scheme. 

 

Firstly, with the recent escalating troubles with China, and a decision to boycott 

Chinese goods, it was realized that a high percent of the goods available in the 

Indian market, were imports from the country of China and our dependence on 

them was an eye opening and alarming matter. 

 

In order to be self-reliant, India needs to increase production of goods that it 

usually gets through imports, and which can be manufactured in India with not 

much hindrance. It needs to strengthen its home grounds in terms of self-

sufficiency and self-reliance to a greater degree as much as possible. 

 

But in order to do so India needs to re-organize its industrial and agricultural 

infrastructure that is already prevalent. 

 

Secondly, even though sections 21-40A of The Factories Act, 1948176 clearly put 

down rules to be followed strictly in factories with respect to safety measures 

and protocols, accidents cannot be avoided even in certain circumstances, some 

major instances being the recent chemical gas leak in Andhra Pradesh177, a fire 

                                                
176 The Factories Act, 1948 
177 Srinivasa Rao Apparasu, 11 Dead, Over 1,000 Fall Sick After Gas Leak At Andhra Pradesh Chemical Plant, 
HINDUSTAN TIMES (May 7th, 2020, 15:08 IST), Https://Www.Hindustantimes.Com/Cities/3-Dead-200-Fall-
Sick-After-Chemical-Leak-At-Andhra-Pradesh-Factory/Story-Kkofwhbmjs77lsvxuglx3h.Html 
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outbreak in the Bengal fireworks factory178 and a fatal boiler accident in Tamil 

Nadu179. 

 

But as of now, since all countries are undergoing a form of lockdown phase in 

one way or the other, industrial accidents have increased in number180. This is 

mainly due to the fact, that due to the ongoing lockdown, restrictions imposed 

have led to absence of safety checks and maintenance of machinery on a regular 

basis, due to which probability of accidents and associated deaths have 

increased, in turn leading to nearly huge losses.  

 

Thus it can be inferred that right now, the pre-existing laws are falling short to 

curb the menace at hand and that the reforms mentioned under Occupational 

Safety and Health Code should be framed and modified accordingly to include 

the newly reformed safety protocols and checks so as to avoid disasters like 

these in the near future. 

 

Thirdly, while the Atmanirbhar scheme does aim to provide relief in the form 

of introduction of Statutory concept of National Floor Wages and 

universalization of minimum wages, the mistreatment and overexploitation of 

the physical labourers in other forms happen to be overlooked.181 

 

Also, taking into account the fact that automatization has overtaken physical 

labour in majority of the countries and the risks and casualties tied to physical 

labour is also reduced, the same unfortunately cannot be said in respect to a 

                                                
178 Sanjib Chakraborty, West Bengal: 5 Killed In Naihati Illegal Firecracker Factory Blast, THE TIMES OF INDIA 
(January 4th, 2020, 06:57 IST), Https://Timesofindia.Indiatimes.Com/City/Kolkata/5-Killed-In-Naihati-Illegal-
Firecracker-Factory-Blast/Articleshow/73092373.Cms. 
179 J Sam Daniel Stalin, Second Fatal Boiler Blast In Two Months At Plant In Tamil Nadu Kills 6, NDTV (July 1st, 
2020, 3:31 Pm IST), Https://Www.Ndtv.Com/India-News/4-Dead-13-Injured-In-Boiler-Explosion-At-Thermal-
Power-Plant-In-Tamil-Nadus-Cuddalore-2255050. 
180 Sumant Banerji, Unions Raise Alarm As Industrial Accidents Rise In India Post Lockdown, BUSINESS TODAY 
(July 7th, 2020, 21:26 IST), Https://www.Businesstoday.In/Current/Economy-Politics/Unions-Raise-Alarm-As-
Industrial-Accidents-Rise-In-India-Post-Lockdown/Story/409197.Html. 
181 N.S. Tanvi, The Face Of Exploitation, THE HINDU (May 11th, 2020, 00:15), 
Https://Www.Thehindu.Com/Opinion/Op-Ed/The-Face-Of-Exploitation/Article31551780.Ece 
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country like India, which is still dependent on mostly physical labour in its 

industries small and big alike. 

 

Couple that with the factors of working in unsafe and dangerous environments 

along with lack of adequate safety measures, there is little or no incentive for 

the physical labourers except to survive. Loss of livelihoods on a large scale and 

the current ongoing lockdown with its restrictive measures in place just worsens 

their situation. Hopefully the reforms under the Atmanirbhar scheme will 

address these issues plaguing the physical labourers who form a majority of the 

backbone of the entire workforce and play an important role in the economy of 

the country. 

 

And finally, the ever increasing prices of necessities as well other commodities 

does little to elevate the ever-grim situation of the economically down-

trodden182.Sometimes the only way available to them is to resort to cheaper 

alternate products which are manufactured and imported from other countries, 

which goes against the very slogans of “Self-reliance” and “Vocal for Local” as 

promoted under the Atmanirbhar Bharat Scheme. The only way to counter this 

problem, in our opinion is to ensure that the minimum wages promised under 

the new scheme is sufficient enough so as to counter this hurdle. 

 

Thus considering the Lockdown situation and the facts mentioned above 

among other small hiccups, we are of the opinion that the currently prevalent 

infrastructure and set of rules and regulations, both codified and uncodified 

should be revamped and reformed accordingly so as to cater and adapt to the 

current situation and help in accelerating the scheme of Atmanirbhar Bharat 

while also keeping into consideration, the health, safety and morale of the 

workers who play an integral role in the economy and infrastructure of the 

country. 

                                                
182 Ajit Ranade, Brace For An Unusual Situation: Inflation Amidst A Recession, DECCAN HERALD (July 22nd, 2020, 
01:53 IST), Https://Www.Deccanherald.Com/Opinion/Panorama/Brace-For-An-Unusual-Situation-Inflation-
Amidst-A-Recession-864090.Html. 
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CONCLUSION 

 

On a concluding note, it will not be wrong to say that like all other plans and 

missions, this scheme too does have certain loopholes and obstacles that need 

to be considered and dealt with appropriately before we can attain the final 

objectives of the Atmanirbhar Bharat scheme, that happen to be self-sufficiency 

and self-reliance as discussed herein above; but on the broader side, the plan is 

one which the country has been looking forward to for quite a long time. The 

announcement of this plan is like a silver lining in this pandemic. The plan on 

the whole, is thoroughly thought out and put in black and white. Thus, in all 

probability, it is undoubtedly a step forward towards a better tomorrow for the 

nation.  
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BALANCING SHAREHOLDERS INTEREST: AN 

ANALYSIS OF MINORITY RIGHTS UNDER THE 

COMPANIES ACT, 2013 
-AYUSH KUMAR JAIN* 

 

ABSTRACT 

 

There is consistently a tussle among shareholders for the interest of minority shareholders in 

the administration and undertakings of the Organisation. There is no specific meaning of 

minority and majority shareholders under the Companies Act, 2013 but majority shareholders 

are those shareholders who holds maximum shares in the company and on the contrary, 

minority investors who have such part of total shares which does not give power over the 

administration of the company. In this article, the author will deal with how the new companies 

Act provides a safeguard to minority shareholders. Further, the author also emphasis on the 

principle of majority rule which was recognized under Foss vs. Harbottle Case. In India, the 

management of the company run and control by majority shareholders. There were many times 

in the past where the problem arises with the oppression of minority by majority.  Therefore, 

this article also discuss about oppression of minority and mismanagement of the company and 

how to balance their interest. 

 

Keywords: Minority Shareholders, Majority shareholders, Oppression, 

Majority rule, mismanagement etc. 
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INTRODUCTION 

 

There are two kinds of models which are followed globally. They are: the 

‘Outsider’ model and the ‘Insider’ model. The Outsider model existed in the 

United States and the United Kingdom and in this model, the division 

ownership and control is within the hands of various persons. The outsider 

model plays an important role in balancing the rights of both minority and 

majority shareholders, and there is always an equal dealing in the company’s 

affairs and management. On the contrary, countries like India follow the insider 

model, which means the ownership and control of the corporate is within the 

hands of the same few people and there is always a conflict of interest between 

these shareholders. There is a control over Management is with shareholders 

and directors are not have any power to take any decision in the affairs of the 

company.  

 

In India, shareholders are the owners of company and the directors manage the 

affairs of the same with the management of the company being based on 

majority rule principle. Majority rule means that the rights of majority 

shareholders will prevail over those of minority shareholders in the controlling 

and management of the company’s affairs. To mitigate this conflict, the 

Companies Act, 2013 has provided a number of protections against oppressive 

acts of majority shareholders but till now the conflict of interest issue has not 

resolved. In spite of so many remedies provided by the Companies Act, 2013, 

the balance of interest conflict between majority and minority shareholders in 

the decisions making in the affairs of the company is yet to be resolved. There 

have been many cases where the judiciary has also provided justice to the 

minority shareholders. The new Act provides for some rights and benefits to 

minority shareholders which were not provided for under the old Companies 

Act. Therefore, both our Legislature and Judiciary are actively trying to mitigate 

this conflict for better corporate governance.  

The terms “Oppression” and “Management” are not specified under the 

Companies Act, 2013 but According to Lord Keith, “Oppression” means a lack 
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of equal practices in corporate relations that are prejudicial or unfair to minority 

shareholders183. In simpler terms, it is the oppressive act of majority 

shareholders against minority shareholders. The term “Mismanagement” is 

neither defined under the new Act nor is it needed to be established, but it is 

left to the Court to determine whether it is mismanagement or not. According 

to the Companies Act, 1956, mismanagement means the inadequate 

administration of the Organisation and it includes failure to file paperwork with 

the company’s registrar & absence of records184. Moreover, oppression means 

exercising power against minority shareholders in unjust manner i.e. not calling 

a meeting, depriving a member from his membership & to exercise undue 

influence or put burden on members etc.185 

 

In the next chapter of this article, the Author will deal with majority rule and 

protections available to minority shareholders. The author will also place 

emphasis on the balancing of  interest of both the shareholders and suggest 

solutions by taking due note of English law to mitigate the conflict of interest 

in the affairs of the company.  

 

TRACING MAJORITY RULE IN CONNECTION WITH MINORITY 

SHAREHOLDERS: FOSS VS HARBOTTLE 

 

The Management of a company is based on majority rule, and rule of majority 

means that the majority shareholders have the right to administer and monitor 

the affairs of the company. A company is an association of individuals i.e. 

stakeholders, creditors, shareholders, directors, members etc., that is run and 

controlled by the decisions of the majority shareholders, similar to a democracy 

which requires majority186. The principle of majority rule is that the Will of 

                                                
183 Suman Gupta, Oppression and mismanagement under Companies Act, 203,  https://taxguru.in/company-
law/oppression-mismanagement-companies-act-2013.html. 
184 M. Rishi Kumar Dugar, Minority Shareholders buying out Majority Shareholders – An Analysis, National Law 
School of India Review Vol. 22(2), 107. 
185 http://www.ingovern.com/wp-content/uploads/2018/01/Minority-Shareholders-under-Companies-Act-
2013.pdf 
186 Dr. Sukhvinder Singh Dari, Majority Rule and Minority Protection under Companies Act 1956 with special 
reference to Foss vs. Harbottle (International Journal of Research Vol. 1, Issue-9 October 2014). 
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majority shareholders prevails over that of the minority shareholders and is 

binding upon them187. This principle has been established in the landmark 

Judgment of Foss vs. Harbottle188. In this case, two shareholders filed a case 

against the  directors and promoters of the company as the property of the 

company was being misapplied and wasted. The Court held that action could 

not be brought forward by minority shareholders and that only the majority 

shareholders have the power to commence proceedings against the directors 

and promoters in this case189. The basic intention behind this rule was that 

protection to the majority is supreme, and once the person becomes a member 

of the company, then members would be bound by the decision of the majority 

shareholders.  

 

The rule of majority was recognized in this case, however, the same is not 

completely followed by Indian Courts. The Indian Legislature has made laws 

for granting protection to Minority shareholders by providing them rights 

against the oppressive acts of majority shareholders. This was previously not 

the case as Courts consistently used to hold that minority shareholders do not 

have the power to interfere in the internal matters of Company if it comes under 

the purview of Articles of Association190. These rules were misused by the 

majority shareholders and after a few years, to remedy this situation, the 

judiciary tried to maintain the balance of interest by deviating from the strict 

sense of majority rule.  

 

This rule was criticized in the United Kingdom, as well as in India, and was not 

completely followed. However, there are some exceptions to this rule which 

provide a safeguard to minority shareholders against Majority shareholders, and 

the same are as follows:  

 

                                                
187 Dr. Ashok Sharma, Company Law and Secretarial Practice, V.K.Enterprises, New Delhi, 2010 
188 Foss vs. Harbottle, (1843) 67 ER 189 
189 A.K. Majumdar & Dr.G.K.Kapoor, Company Law and Practice, 935 (Taxmann publications, 17th Ed.) 
190 Rajamundhry Electric Supply Corpn. Vs. A. Nageshwar Rao, AIR 1956 SC 213, Bhajekar v. Shinkar, (1934) 36 
BOMLR 483. 
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Acts ultra vires 

 

The term “Ultra vires” means ‘beyond the power’. The Articles of Association, 

which provides the directors and other officers their power and duties, provides 

that they must act in accordance with the objectives of Company. If an act is 

ultra vires to the objectives provided for in the Articles of Association, then the 

shareholders have a right to bring a suit against the company and this has been 

seen in a number of cases191, where the directors are acting against the object of 

the company itself. 

 

Defraud by Majority on Minority  

 

The decisions of the majority shareholders are followed rather than those of the 

minority shareholders in the affairs of the company, and due to this supremacy, 

there are more chances of exploitation of the minority by the majority 

shareholders. If there are any acts by way of which the majority shareholders 

commit fraud on the minority shareholders by taking any discriminative 

decision, then, even single shareholders have the right to take action against 

them on the grounds of fraud or unfair practices.  

 

Certain Acts needs Special Majority to pass a resolution  

 

The Companies Act provides that there are certain acts which require special 

majority, however, if the majority purports to do any such act by passing only 

an ordinary resolution, then, the shareholders can bring action to restrain the 

majority from doing such acts, and in such cases, the majority rule will not be 

applicable. This was seen in the case of Dhakeswari Cotton Mills v. Nil Kamal 

Chakravarty192 and Nagappa Chettiar v. Madras Race Club.193 

 

                                                
191 Bharat Insurance Company Ltd v. Kanhaiya Lal, AIR 1935 Lah 792 
192 Dhakeswari Cotton Mills v. Nil Kamal Chakravarty, AIR 1937 Cal 645 
193 Nagappa Chettiar v. Madras Race Club, (1949) 1 MLJ 662. 
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Controlling shareholders are Wrongdoers. 

 

This exception itself is provided for in the Foss vs Harbottle194 case. Under this 

exception, if any wrong is committed by a wrongdoer and the controlling 

shareholders fail to take any action, then, for safeguarding the interest of the 

company, the minority shareholders can also bring an action in the name of the 

company.  

 

Individual Membership rights 

 

There are some personal rights which cannot be taken away at any cost by the 

majority shareholders, and the controlling shareholders do  not have any rights 

to take decisions which are related to the rights of minority shareholders. These 

rights are vested with the shareholders themselves, as provided for by the 

Articles of Association. 

 

Oppression and mismanagement  

 

These terms have not been defined in the Companies Act, 2013 and the 

meaning of these terms has already been discussed above in this article. If there 

is any oppressive act on the part of majority shareholders, then, the certain 

protections to minority shareholders have been provided for by the Companies 

Act, 2013 itself.  

 

  

                                                
194 1843) 2 Hare 461. 
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SAFEGUARD OF MINORITY SHAREHOLDERS UNDER 

COMPANIES ACT, 2013 

 

There have been a number of instances where minority shareholders have been 

exploited by majority shareholders. Keeping this in mind, the Companies Act, 

2013 has provided various rights to protect minority shareholders and there are 

some benefits to them which were not embodied in the old Companies Act. In 

India, the situation is also similar to that of the United Kingdom, because Indian  

Company law is based on common law. There are certain rights which are 

provided for by the new Companies Act, such as those at the time of 

amalgamation, mergers and reconstructions. Minority rights are always 

suppressed by those of the majority shareholders at such instances, so Section 

236 of the said Act provides protection to minority shareholders, and some of 

them are as follows:  

 

Right to appoint small shareholder’s directors 

 

Small Shareholders are those shareholders who hold shares in the company, the 

face value of which does not exceed Rs. 20,000. Small shareholders are minority 

shareholders, and elect an individual as the small shareholders director on the 

Board of their company. The right to appoint a small shareholders’ directors is 

mentioned under Section 151 of the Companies Act, 2013. The new Companies 

Act has worked towards empowering the minority shareholders, so that these 

shareholders are also a part of the decision making process and this Act ensures 

that there will be no unfair dealings in the company by the majority 

shareholders, which can harm minority shareholders and the interests of the 

company. 

    

Right to apply to NCLT for Oppression and Mismanagement  

 

Sections 241 and 242 of the Companies Act, 2013 provide a remedy in the 

scenario where there is any oppression and mismanagement in the company by 
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majority shareholders. Moreover, Minority shareholders have a right to 

approach the National Company Law Tribunal [NCLT] if there is any 

unfairness or injustice caused to them by majority shareholders. These rights 

can be exercised against the Board of Directors, the Management and the 

Promoters of the company.  There are some conditions mentioned under 

Sections 241 and 242 of the said Act which must be fulfilled for the minority 

shareholders to be able to approach the NCLT.  

 

Right to file a class Action Suit 

 

Section 245 of the Companies Act, 2013 provides a right to file a class action 

suit. A class action suit is a suit that can be filed by a group of shareholders who 

have a common interest, in the NCLT against acts caused by prejudice or 

unfairness in the decision making of the company. These shareholders and the 

lenders of the company have a right to file a suit under this provision against 

the management, shareholders and company. This section is slightly different 

from section 241 of the said Act and this provision provides a benefit to both, 

lenders as well as minority shareholders. Moreover, the intention of this 

provision is to restrain the company from committing an act which is beyond 

its power or from breaching any provision of its Memorandum of Association 

& Articles of Associations or acts contrary to any law or from taking any action 

which is contrary to resolutions passed by shareholders etc.  

 

Further, there are certain rights such as adoption of fair valuation mechanism, 

E-voting rights under Section 108 of the Companies Act and lastly majority of 

the Minority required at the time of related parties transaction under Section 

188 of the Act, in which the Company needs a majority of non-interested 

parties. Therefore, this Act provides more protection to minority shareholders 

than was previously given, so that majority shareholders are unable to introduce 

prejudice in the affairs of the company.  
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BALANCE OF INTEREST OF MAJORITY SHAREHOLDERS AND 

MINORITY SHAREHOLDERS 

 

Every Shareholder plays an essential role in the company and therefore, there 

must be a proper balance between majority and minority shareholders for the 

welfare of the company. The Companies Act also provides certain rights to 

minority shareholders so that they cannot be abused by controlling 

shareholders. On the other hand, there is also a need of majority or supremacy 

while taking decisions on behalf of the company. Therefore, there are some 

steps to maintain a balance between both majority and minority shareholders.  

 

‘Buy out’ is one of the steps which can balance the interest of both the 

shareholders i.e. if the minority shareholders want to sell their shares at a fair 

value, then it is the duty of the majority shareholders to buy the same at a fair 

value. However, if the controlling shareholders refuse to do so, then the Articles 

of Association gives a right to the dissenting shareholders to demand the same 

from the company.  
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CONCLUSION & SUGGESTIONS 

 

Majority rule is applicable in the country but after a number of instances of 

exploitation by majority shareholders, a revised approach has been provided for 

in Indian company law by providing protection to minority shareholders by 

giving certain rights to them. There is always a conflict between minority rights 

and majority rights and for the smooth functioning of the company, there is a 

need to mitigate these conflicts. Therefore, the Companies Act, 2013 provides 

a remedy to minority shareholders so that majority shareholders are not able to 

abuse their power and prejudice the interest of minority shareholders.  
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CAPITAL PUNISHMENT TO ERADICATE 

PROBLEMS OF RAPE IN INDIA: A 

MULTIDIMENSIONAL ANALYSIS 
-JASPREET KAUR CHHABRA* AND  

MUSKAN SHUKLA* 

 

ABSTRACT 

 

Rape is among the highest forms of crime experienced by women in all sectors of society. In 

recent years, there has been an alarming rise in cases of rape in India. Rape is a serious crime 

and increasingly gaining visibility as a major public health concern. The present study is aiming 

to find out the demographic profile of rape victims and the impact of rape and Whether this 

impact makes it necessary to give capital punishment to the rapists or the question for 

constitutional validity arises? Analysis based on various case laws shows that details pertaining 

to age, religion, literacy, Socio-economic status, marital status, site of incidence, number of 

assailants, it was found that most of the assailants were illiterate or poorly educated, unmarried 

and belonged to the lower social segments of the society. Social change is an inexorable 

phenomenon of every society because social conditions never remain constant. Social change 

whether it comes through legislation or judicial interpretation indicates the change in accepted 

modes of life, or perhaps a better life. The changing pattern does have an impact on the laws 

and life of a given society, the law must keep pace with the changing socio-economic trends, and 

political movements of the society, while at the same time preserving the necessary balance 

between individual rights and duties. Thus, law and justice provide a potential force for the 

attainment of a progressive social change. Does the controversy arise whether a person charged 

with rape and murder of the victim should be sentenced to the extreme penalty of death? The 

Supreme Court has ruled that in such a rarest of the rare case an accused can be given the 

capital sentence but still life term imprisonment till the end of his life is considered to be the 

good alternative for a vitiate crime of rape. This ruling has given a new thrust to the raging 

debate on compulsorily giving the extreme sentence of death to a rapist. But conscious of the 

                                                
* Student, 3rd Year, B.A. LL.B., Renaissance Law College, Indore. 
* Student, 3rd Year, BBA LL.B., Renaissance Law College, Indore. 
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consequences of such legislation that could lead to serious ramifications; it is argued that the 

victim could lose her life too after having suffered the worst kind of brutality. Rape is committed 

by a person; he has intercourse with a woman against her will or without her consent. The 

frequency of crime against women, the inadequacy of the law of rape manifested in a number 

of judgments and the strong protests by social activists, jurist & judges, scholarship general 

and women organization in particular, against the failure of the law to protect the victim of 

rape. Death sentence for rapist has become a familiar theme in parliament whenever the matter 

comes up for discussion in the wake of large –scale rapes taking place in the country. So here 

the hypothesis arises whether death penalty is essential in the cases of rape in India.’’ 

 

Keywords:  Rape, Death Penalty, Inexorable Phenomenon, Constitutional 

Validity. 
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INTRODUCTION  

 

We as human beings belong to a social group from birth, and our development 

and growth are largely influenced by that group of philosophy, and we live in 

the society where women are glorified as goddesses as well as downgraded till 

the extent of rape. India is a country that still believes in the holy and spiritual 

aspects. People still are ignorant of how prestigious women are and how 

deferentially she has been defined in our scriptures. 

 

“From the woman is our birth, in the woman’s womb we are shaped; to the woman, we are 

engaged, to the woman we are wedded, the woman is our friend and from the woman is the 

family, through the woman are the bonds of the world; then Why call woman evil who gives 

birth to kings and all? From woman is the woman, without woman there is none”.195 

 

But still, the crime rates with respect to women are increasing nowadays. Since, 

there is legislation in India to stop and control crimes against the women even 

though the crime rates are increasing, because the punishments are not 

sufficient for the crimes. The punishment should be severe to reduce the crime 

rate. All punishments are based on the same motive to give a penalty for the 

wrongdoer.196 There are different kinds of punishment in India based on their 

offence such as capital punishment, imprisonment, life imprisonment, 

imprisonment with fine etc. Capital Punishment is one of the important aspects 

of the Indian criminal justice system. Crimes for which the punishment is the 

death penalty are known as capital crimes or capital offences. Capital 

punishment has been awarded for the most grievous crimes against humanity. 

The death sentence is given only when the court comes to an end that life 

imprisonment is insufficient, based on the situation of the case and whether this 

                                                
195 Harjit K. Arora, Available At:Sri Guru Granth Sahib (Sikh Scriptures) http://web.lemoyne.edu, Last Access on: 
May 1,2020 
196 Michael L Radelet & Marian J Borg, The Changing Nature of Death Penalty Debates, Available 
At:https://www.annualreviews.org/doi/abs/10.1146/annurev.soc.26.1.43, Last Access on: May 22, 2020. 
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situation “the commitment of rape” and its impact to the victim can be vitiated 

by the other alternative punishment is still the matter of debate.197 

 

“I just want to sleep. A coma would be nice. Or amnesia. Anything, just to get rid of this, 

these thoughts, whispers in my mind. Did he rape my head, too?” 

 

The above quote reflects the fact that, for women across India, fear is a constant 

companion and rape is the stranger they may have to confront at every corner, 

any road, any public place at any hour. Though multifarious views exist in the 

area and allied crimes, these studies are dispersed in nature and need a holistic 

integration to delve deeper into the causes and consequences of rape. The 

present study based on root cause analysis intends to not only integrate diverse 

perspectives but also envisage a new lens of inquiry and multidimensional 

explanation for the incident of rape. The major basis hidden behind rape is the 

idea that women are property. In the act of rape, a woman is treated as an object 

to be possessed, a medium through which the men exert their masculinity, their 

superiority and their dominance.198 

 

CONCEPT OF CAPITAL PUNISHMENT IN COMPLIANCE WITH 

RAPE AND DEVELOPMENT OF LAWS 

 

1. History and Origin of Capital Punishment199 

 

From the Code of Hammurabi to Roman Law 

 

The early history of death penalty laws dates back to the 18th century B.C. and 

can be found in the Code of King Hammurabi of Babylon. The Hammurabi 

Code, which was engraved on stone tablets for members of the public to see, 

                                                
197 Akshay.goel10, Available At: http://legalserviceindia.com/article/471/Rape Laws in India: Appropriate or Not, 
Last Access On: May 25, 2020. 
198 http://www.thehindu.com/multimedia/archieve/01340/Justice_Verma_Comm_1340438a.pdf. 
199 Early History of the Death Penalty, 2006, Available at: https://deathpenaltyinfo.org/facts-and-research/history-
of-the-death-penalty/early-history-of-the-death-penalty, Last Access on: June 21, 2020.  
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prescribed the death penalty for over 20 different offences. Depending on your 

social status, you could be executed for theft, perjury, and other crimes that 

today are punished much more lightly in most countries. The Code also 

famously prescribed that "If a man destroys the eye of another man, they shall 

destroy his eye." 

 

The death penalty was also part of the Hittite Code in the 14th century B.C., 

but only marginally. The most serious offences typically were punished through 

enslavement, although crimes of a sexual nature often were punishable by death. 

 

The Draconian Code of Athens, in 7th century B.C., made death the lone 

punishment for all crimes (hence the use of the term "draconian" to describe 

particularly harsh penalties). It may have been a myth, but legend has it that the 

Draconian Code was written in blood instead of ink. 

 

In the 5th century B.C., the Roman law of the Twelve Tables also contained the 

death penalty. Death sentences were carried out by such means as beheading, 

boiling in oil, burying alive, burning, crucifixion, disembowelment, drowning, 

flaying alive, hanging, impalement, stoning, strangling, being thrown to wild 

animals, and quartering (being torn apart). 

 

2)  What is Rape? 

 

Rape is a type of sexual assault usually involving sexual intercourse or other 

forms of sexual penetration carried out against a person without that person's 

consent. The act may be carried out by physical force, coercion, abuse of 

authority, or against a person who is incapable of giving valid consent, such as 

one who is unconscious, incapacitated, has an intellectual disability or is below 

the legal age of consent 

 

The definition of rape has changed substantially since the late 20th century. The 

traditional definition was narrow with respect to both gender and age; rape was 
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an act of sexual intercourse by a man with a woman against her will. As rape is 

now understood, a rapist or a victim may be an adult of either gender or a child. 

Although rape can occur in same-sex intercourse, it is most often committed by 

a male against a female. There is also an increasing tendency to treat as rape an 

act of sexual intercourse by a husband with his wife against her will and to 

consider forced prostitution and sexual slavery as forms of rape. 

 

Rape is often explained or excused as a manifestation of racial, ethnic, and class 

hatred or as stemming from a patriarchal system in which women are viewed as 

the property of men. Whatever its origins, rape is a serious crime and is treated 

as a felony in most countries with common-law systems.  

 

3) Rape Laws in India, Specific Laws and Acts for Rape 

 

Laws relating to Rape in India200 

 

Section 375 of the Indian Penal Code defines rape as "sexual intercourse with a 

woman against her will, without her consent, by coercion, misrepresentation or 

fraud or at a time when she has been intoxicated or duped or is of unsound 

mental health and in any case if she is under 18 years of age."   

 

 It's rape if it falls under the following categories: 

 

1.   Against her will. 

2.  Without her consent. 

3. With her consent, when her consent has been obtained by putting 

her or any person in whom she is interested in fear of death or of 

hurt. 

4.  With her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that 

                                                
200 §375, The Indian Penal Code, 1860. 
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he is another man to whom she is or believes herself to be lawfully 

married. 

5.  With her consent, when, at the time of giving such consent, 

because of unsoundness of mind or intoxication or the 

administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to 

understand the nature and consequences of that to which she 

gives consent. 

6.  With or without her consent, when she is under sixteen years of 

age.  

 

Explanation: Penetration is sufficient to constitute the sexual intercourse 

necessary to the offence of rape. 

 

In 1983, Amendments to the then existing rape laws were made to address 

mainly 2 issues: 

 

• Minimum Punishment in rape cases (IPC Section 376 subsection 1) 

• Special cases of rape (IPC Section 376 [(2) & (a-g)] and 376(A) 

 

(a)  MINIMUM PUNISHMENT (Section 376 (1) of Indian Penal Code) 

 

1. Whoever, except in the cases provided for by sub-section (2), 

commits rape shall be punished with imprisonment of either 

description for a term which shall not be less than seven years but 

which may be for life or for a term which may extend to ten years 

and shall also be liable to fine unless the woman raped is his wife 

and is not under twelve years of age, in which case, he shall be 

punished with imprisonment of either description for a term 

which may extend to two years or with fine or with both: 

Provided that the court may, for adequate and special reasons to 

be mentioned in the judgment, impose a sentence of 
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imprisonment for a term of fewer than seven years. Before this 

amendment, minimum punishment wasn't specified, hence this is 

commendable, but if the judge decides that there is an adequate 

reason, the punishment can be reduced.201 

 

(b) SPECIAL CASES OF RAPE  

 

Rape of a girl who is below twelve years of age, rape knowing the 

woman to be pregnant, gang rape, and custodial rape definitions, 

Specific (and sometimes increased) Punishment in some of these 

cases shift the burden of proof to defendant from the victim in 

some of these cases. (Section 376 (2) (a-g) of Indian Penal Code) 

 

1) Rape of a woman who is under twelve years of age [Sec.376 (2) (f)]202 

 

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but 

which may be for life and shall also be liable to fine: Provided that the court 

may, for adequate and special reasons to be mentioned in the judgment, impose 

a sentence of imprisonment of either description for a term of fewer than ten 

years. 

 

Issues 

Unfortunately, other than the increased minimum punishment from 7 years to 

10 years, no other special concession is given to Child Rape given the increased 

trauma for the girl. Since even the minimum punishment can be reduced by the 

judges, much needs to be done in this area. 

 

 

 

                                                
201 RATANLAL & DHIRAJLAL, Indian Penal Code, 1860, 10th edition, Eastern Publication House.  
202 §376, Indian Penal Code, 1860. 
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2) Rape of a woman, knowing her to be pregnant [Sec.376 (2) (e)]203 

 

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but 

which may be for life and shall also be liable to fine: Provided that the court 

may, for adequate and special reasons to be mentioned in the judgment, impose 

a sentence of imprisonment of either description for a term of fewer than ten 

years. 

Exemption from the burden of proof if the victim states in court that she did 

not consent, then the court shall presume that she did not consent and the 

burden of proving consent shall shift to the accused. 

 

3) Gang Rape [Sec.376 (2)(g)]204 

 

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but 

which may be for life and shall also be liable to fine: Provided that the court 

may, for adequate and special reasons to be mentioned in the judgment, impose 

a sentence of imprisonment of either description for a term of fewer than ten 

years. 

 

Exemption from the burden of proof: 

If the victim states in court that she did not consent, then the court shall 

presume that she did not consent and the burden of proving consent shall shift 

to the accused. 

 

4) Custodial Rape205 

 

Rape committed on a woman in their or their subordinate's custody by 

                                                
203 Ibid. 
204 Ibid. 
205 Ibid. 
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a) Police officer 

(i) within the limits of the police station to which he is appointed; 

or 

(ii) in the premises of any station house whether or not situated 

in the police station too, which he is appointed; or 

(iii) on a woman in his custody or the custody of a police officer 

subordinate to him.  

 

4) Legal development of Rape Laws206 

 

‘Rape’ as a clearly defined offence was first introduced in the Indian Penal Code 

in 1860. Before this, there were often diverse and conflicting laws prevailing 

across India. The codification of Indian laws began with the enactment of the 

Charter Act, 1833 by the British Parliament which led to the establishment of 

the first Law Commission under the chairmanship of Lord Macaulay. 

 

The Law Commissioners decided to put the criminal law of the land in two 

separate codes. The first to be placed on the statute book was the Indian Penal 

Code formulating the substantive law of crimes. This was enacted in Oct.1860 

but brought into force 15 months later on Jan.1, 1862.  

 

The first Code of Criminal Procedure was enacted in 1861, which consolidated 

the law relating to the set-up of criminal courts and the procedure to be followed 

in the investigation and trial of the offence. 

 

Section 375 of the IPC made punishable the act of sex by a man with a woman 

if it was done against her will or without her consent. The definition of rape also 

included sex when her consent has been obtained by putting her or any person 

in whom she is interested, in fear of death or of hurt. Also, sex with or without 

                                                
206 Soibam Rocky Singh, The Laws on Rape and Sexual Crimes, Available at: 
https://www.thehindu.com/news/national/what-are-the-laws-on-rape-and-sexual-crimes/article30233033.ece, Last 
access on: 25 June, 2020.  
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her consent, when she is under 18 years is considered rape. However, under the 

exception, sexual intercourse or sexual acts by a man with his wife, the wife not 

being under 15 years of age, is not rape. 

 

Section 376 provided for seven years of jail term to life imprisonment to 

whoever commits the offence of rape. 

 

For over a century after 1860, the criminal law relating to rape and sexual assault 

cases remained unchanged until the watershed incident of the Mathura custodial 

rape case. On Mar. 26, 1972 a young Adivasi girl named Mathura was allegedly 

raped by policemen in the Desai Gunj Police Station in Maharashtra. In the trial 

that ensued, the sessions court concluded that she had sexual intercourse while 

at the police station but rape had not been proved and that she was habituated 

to intercourse. 

 

While the sessions court acquitted both the policemen, the High Court reversed 

the order of acquittal. When the case reached the Supreme Court, it overturned 

the High Court verdict saying that “the intercourse in question is not proved to 

amount rape”. The top court, in its Sept. 15, 1978 verdict, said no marks of 

injury were found on the girl after the incident and “their absence goes a long 

way to indicate that the alleged intercourse was a peaceful affair”. 

 

The controversial verdict sparked wide-scale protests across the country seeking 

a change in existing rape laws. This culminated into the Criminal Law (Second 

Amendment) Act of 1983. A new Section 114A in the Indian Evidence Act of 

1872 was inserted which presumed that there is an absence of consent in certain 

prosecutions of rape if the victim says so. This applied to custodial rape cases. 

 

In the IPC, Section 228A was added which makes it punishable to disclose the 

identity of the victim of certain offences including rape. The nationwide public 

outcry, following the Dec.16, 2012 gang rape and murder in Delhi, led to the 

passing of the Criminal Law (Amendment) Act in 2013 which widened the 
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definition of rape and made punishment more stringent. Parliament made the 

amendments on the recommendation of the Justice J.S. Verma Committee, 

which was constituted to re-look the criminal laws in the country and 

recommend changes. The 2013 Act, which came into effect on Apr.2, 2013 

increased jail terms in most sexual assault cases and also provided for the death 

penalty in rape cases that cause the death of the victim or leaves her in a 

vegetative state. It also created new offences, such as the use of criminal force 

on a woman with intent to disrobe, voyeurism and stalking. The punishment 

for gang rape was increased to 20 years to life imprisonment from the earlier 10 

years to life imprisonment. 

 

Earlier, there was no specific provision in law for offences such as the use of 

unwelcome physical contact, words or gestures, demand or request for sexual 

favours, showing pornography against the will of a woman or making sexual 

remarks. But, the 2013 Act clearly defined these offences and allocated 

punishment. Similarly, stalking was made punishable with up to three years in 

jail. The offence of acid attack was increased to 10 years of imprisonment. 

 

In Jan. 2018, an eight-year-old girl in Rasana village near Kathua in Jammu and 

Kashmir was abducted, raped and murdered by a group of men. The news of 

the shocking act led to nationwide protests and calls for harsher punishment. 

This led to the passing of the Criminal Law (Amendment) Act, 2018 which for 

the first time put death penalty as a possible punishment for rape of a girl under 

12 years; the minimum punishment is 20 years in jail. 

 

Another new section was also inserted in the IPC to specifically deal with rape 

on a girl below 16 years. The provision made the offence punishable with a 

minimum imprisonment of 20 years which may extend to imprisonment for life. 

The minimum jail term for rape, which has remained unchanged since the 

introduction of the IPC in 1860, was increased from seven to 10 years. 
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EFFECTIVENESS OF LAWS 

 

Punishment is a moral requirement in response to a criminal act. We punish 

those who commit crimes to enforce the letter of the law, reset the moral 

balance in our communities, protect the citizens and, when possible, deter 

future crime. The most heinous of these offenders deserve, perhaps, an 

especially final brand of punishment: the death penalty.  Referencing the 

Criminal Law (Amendment) Bill 2018, which was widely seen as a reaction to 

the media and public outcry over the rape and murder of an 8-year-old girl in 

Kathua, Honorable Prime Minister Narendra Modi noted, “Those found guilty 

of raping girls below the age of 12 years will be awarded the death sentence”. 

Indeed, the death penalty may also apply to rape cases where the victim dies or 

goes into a persistent vegetative state, or if the perpetrator is a repeat offender.207 

 

These provisions, along with stricter rape laws in general, were also set in 

motion by a case that caused outrage across India — the 2012 Delhi gang rape. 

In this scenario effectiveness of law cannot be the only particular basis which 

leads to the eradication of rape from the society when we talk about the death 

penalty, we also need to talk about the social norms that perpetuate rape culture 

and the systemic failings that either silence women or victimize them further. 

The effectiveness of a law is based on the fact that; the risk of penalty is the cost 

of crime which the offender expects. When the cost (sufferings) is higher than 

the benefit which the crime is expected to yield, it will deter a considerable 

number of people from committing the crime.208 

 

Therefore, one can say that death penalty is reasonable only in extreme cases in 

which a high degree of culpability is involved causing grave danger to the 

society. The premise that death sentence acts as deterrence suggests that the 

offenders must be punished to discourage other probable offenders from 

                                                
207 Human Rights Committee, General Comment, No. 6; Article 6 (Right to Life) 1982 (India), Available 
At:https://www.refworld.org/docid/45388400a.html, Last Access on: June 29, 2020. 
208Jahnavi Sen, Seven Reasons Why We Shouldn't Demand the Death Penalty for Rape, Available at: 
https://thewire.in/women/rape-death-penalty, Last Access on: July 22, 2020 (India). 
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committing similar offences. It has been observed in a wide sense that the 

deterrent effect of any punishment is thought to be a function of three main 

elements: certainty, celerity and severity. Firstly, if people are certain about the 

fact that they will get caught, they won’t commit the offence; secondly, celerity 

is the period between the commission of the offence and the administration of 

the punishment. The deterrence effect of punishment will be more where the 

punishment has been carried swiftly without any unnecessary delay. Thirdly, 

with respect to severity, it has been observed over the years that the severity of 

a punishment does not add much to its deterrent effect.209When we talk about 

the Indian context it becomes imperative to discuss the issue of deterrence with 

the ‘rarest of rare’210 

 

It can be logically argued that an effective deterrence may be achieved only when 

people committing a heinous crime to have the definite knowledge that 

committing such an offence shall be followed swiftly by an execution. The 

famous economist Gary S. Becker to has remarked that deterrence can only be 

achieved when the death sentence follows ‘swiftly and with considerable 

certainty post the commission of the crime’ Also, going by the standards of the 

“rarest of the rare” principle.211 

 

Rape and sexual violence against women in India have received more attention 

since the widely-reported gang rape and murder of a student in the capital, 

Delhi, in 2012. Official figures show a significant increase in the number of rape 

cases being reported to the police since then, from just under 25,000 in 2012 to 

more than 38,000 in 2016.212 

 

Between 2002 and 2011, convictions were secured in about 26% of all cases that 

went to court. After 2012, the conviction rate started to improve before falling 

                                                
209 Death Penalty India Report by National Law University Delhi, 2014. Vol. 1. 
210 Ibid.  
211 UN Human Rights Committee, concluding observations of the Human Rights Committee: India. 
212Prashant Singh & Meghna Sharma, The rhetoric and reality of capital punishment, Available At: 
thehindu.com/opinion/op-ed/the-rhetoric-and-reality-of-capital-punishment/article 30341861.ece, Last Access on: 
June. 15, 2020.  
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back to just over 25% in 2016. In 2017, the conviction rate went up to just over 

32%. It can be difficult to secure convictions given the length of time it takes 

for cases to reach court, and the pressures that are sometimes exerted on both 

the victim and potential witnesses. This can be especially true where the 

defendant is high-profile or has political connections. Last year, the government 

said it was setting up an additional 1,000 fast-track courts to deal with the 

backlog of rape cases.213 

 

INTERNATIONAL SCENARIO 

 

India's conviction rate for rape cases appears to be higher than some other 

developing countries. In South Africa, research in 2017 revealed that only 8% 

of rapists who were taken to court were convicted. And in Bangladesh, 

conviction rates are extremely low, according to a 2018 study by a women's 

rights group.214 

 

In some countries with higher conviction rates, there's been concern expressed 

about the fact that fewer cases are ending up in court, with therefore fewer 

overall convictions for rape. In parts of the UK, there's been a growing gap 

between the number of rape cases reported to the police and the numbers that 

result in prosecution. This year, the proportion of reported rapes in England 

and Wales going to court was at its lowest level for more than a decade, which 

was linked to a desire by the prosecuting authorities to maintain a relatively high 

conviction rate of 60%. Sweden and other Nordic countries have been criticized 

by Amnesty International for having relatively poor levels of conviction for rape 

and sexual assault, despite scoring highly in global surveys for gender equality.215 

 

                                                
213 One Rape Every 30 Minutes in India, Available At: https://timesofindia.indiatimes.com/india/One-rape-every-
30-minutes-in-India/articleshow/39128982.cms, Last Access on: July 28, 2020. 
214 Kaye Stearman, The Debate about the Death Penalty, The Rosen Publishing Group, 2007. 
215 Based on the model of Rational Crime, if the expected benefit of committing a crime punishable by death is greater 
than the costs, Available At: 
http://masonlec.org/site/rte_uploads/files/Shepherd%20Chapter7CRIME_FINAL%20-1.pdf ,Last Access on: July 
29,2020. 
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But countries differ quite widely in their legal definitions of what constitutes 

rape, in police recording procedures, and their prosecuting systems. Cultural 

attitudes can also affect how victims and their families - as well as the law 

enforcement system - respond to sexual assault. 

 

ROLE OF GOVERNMENT AND PUBLIC 

 

Rape is one of the most heinous crimes and is often described as the beginning 

of a nightmare for the victim. The need of the hour is to ensure speedy justice. 

There should be a time-bound action plan by states to deal with pending cases 

of crimes against women. Victim blaming and slut-shaming are common in 

cases of rape. When we go through the recent case of Veterinarian from 

Telangana, the respective State’s Home Minister stated that the victim should 

have called the police. This mentality reflects that we always try to find the faults 

with the victim, where she should have taken the alternative measure or what 

she could have done to avert the tragedy.  Nirbhaya was blamed for being out 

at late hours, in a male company and dressed in western attire. Instead of 

ensuring their safety by taking pro-active steps, society starts blaming her for 

transgressing the social norms and jeopardizing her safety. Laws alone cannot 

provide a solution to this problem. In the last decade, reporting has increased, 

FIR registration has been made mandatory in rape cases. We have gender-

sensitive protocols for medical examination and recording of statement of the 

victim. Law provides for speedy investigations and fast track of trials in rape 

cases. What we need is better policing, making public spaces safer for women, 

ensuring round the clock surveillance of isolated areas and deployment of police 

at all strategic points. 216 

 

It is not harsher punishments that will deter. It is the fear of being caught and 

not being spared. A system that ensures that no accused can manipulate or 

manage to wriggle out of the clutches of law. A system that deals with rape cases 

                                                
216Bhavna Sharma, Department of Laws, H.P.U.,Shimla,lawoctopus.com/academike/rape. 
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expeditiously from arrest till the execution of sentence and no one is spared. 

The message should go out loud and clear that ‘no one is above the law’.  We 

need to prevent rapes from happening. Prevention and not punishment is the 

solution and that requires concerted efforts on part of all the stakeholders.217 

 

EXECUTION OF LAWS 

 

Under Article 21 of the Constitution of India, no person can be deprived of his 

life except according to the procedure established by law. 

 

In colonial India, death was prescribed as one of the punishments in the Indian 

Penal Code 1860 (IPC), which listed several capital crimes. It remained in effect 

after independence in 1947. The first hanging in Independent India was that of 

Nathuram Godse and Narayan Apte in the Mahatma Gandhi Assassination 

Case on Nov. 15, 1949.  

 

Bachan Singh v. the State of Punjab218 

 

In this case, the Constitution Bench judgment of the Supreme Court of 

India made it very clear that Capital punishment in India can be given only in 

rarest of rare cases. It was ruled that the death penalty should be imposed only 

in "the rarest of rare cases."  

 

Crimes punishable by death include aggravated murder, other offences resulting 

in death, terrorism-related crimes resulting in death, terrorism-related cases not 

resulting in death, rape not resulting in death, rape resulting in death, rape 

resulting in a persistent vegetative state, rape and gang rape of a girl under 12 

years of age, kidnapping not resulting in death, drug trafficking not resulting in 

                                                
217 Vageshwari Deswal,Stop Rapes: Need to Overhaul the Mindset, Available At: 
https://timesofindia.indiatimes.com/blogs/legally-speaking/stop-rapes-need-to-overhaul-the-mindset/, Last Access 
on: Aug.10, 2020.  
218 Bachan Singh v. State of Punjab AIR (1980) 2 SCC 684 (India). 
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death, treason, espionage and military offences not resulting in death. Only in 

Gujarat - Manufacture and sale of poisoned alcohol which results in death(s).  

 

In recent years, under new anti-terrorism legislation for 

people convicted of terrorist activity, the death penalty has been imposed. On 

Feb. 3, 2013, in response to public outcry over gang rape and murder in Delhi, 

the Indian Government passed an ordinance which applied the death penalty in 

cases of rape that leads to death or leaves the victim in a "persistent vegetative 

state". The death penalty can also be handed down to repeat rape offenders 

under the Criminal Law (Amendment) Act 2013.   

 

In Dec. 2018, Parliament had expanded the scope of the death penalty by 

introducing it in cases of rape of girls below 12 years under Protection of 

Children from Sexual Offences (POCSO).  

 

According to Project 39A - Annual Statistics Report, Murder involving 

sexual offences comprised the majority of death sentences imposed by the 

sessions court, and confirmations of death sentences by the High Court 

and Supreme Court. The proportion of death sentences for sexual offences 

by sessions courts has been steadily increasing since 2016.219 

 

Execution of death sentence 

 

The execution of the death sentence in India is carried out by shooting 

and by hanging by the neck until death. Shooting is used in Martial Laws. 

The Code of Criminal Procedure (1898) called for the method of execution 

to be hanging. The same method was adopted in the Code of Criminal 

Procedure (1973). Section 354(5) of the above procedure reads as "When 

                                                
219 Project 39 A -- Annual Statistics, Available at: https://www.project39a.com/annual-statistics, Last Access on: July 
21,2020. 
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any person is sentenced to death, the sentence shall direct that the person 

be hanged by the neck till the person is dead."220 

 

Laxman Naik v. State of Orissa221 

 

The first death penalty was given in this case, the 7 years old girl was 

sexually assaulted by her uncle, according to Court, the degree of injuries 

of the victim was enough to prove the brutality with which rape and 

murder were committed and the death penalty was awarded to accused. 

 

Mukesh & Anr. v. State of (NCT of Delhi)222 

 

On Mar. 20, 2020 at 5:30 a.m., the four adult perpetrators Akshay Thakur, 

Vinay Sharma, Pawan Gupta and Mukesh Singh of the infamous 2012 

Delhi gang rape and murder who survived to trial were sentenced to death 

by hanging on Sept. 13, 2013. They were executed after a lengthy legal 

battle. 

 

Although there is the provision of the death penalty, convicts can 

commute their punishment to some lesser extent. Under the Constitution 

of India (Article 72), the President of India can grant a pardon or reduce 

the sentence of a convicted person, particularly in cases involving capital 

punishment. 

 

A similar and parallel power vests in the governors of each state under 

Article 161. 

 

  

                                                
220 Taran Deol, ‘Rarest of rare’ — history of death penalty in India and crimes that call for hanging, Available at: 
https://theprint.in/theprint-essential/rarest-of-rare-history-of-death-penalty-in-india-and-crimes-that-call-for-
hanging/383658/, Last Access on: July 26, 2020.  
221 Laxman Naik v. State of Orissa AIR (1995)  SCC 1387 (India). 
222 Mukesh & Anr. v. State (NCT of Delhi) AIR (2017) 6 SCC 1 (India). 
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Rupa Ashok Hurra v. Ashok & Anr.223 

 

The concept of Curative petition was evolved by the Supreme Court of India in 

this case, where the question was whether an aggrieved person is entitled to any 

relief against the final judgement/order of the Supreme Court, after the 

dismissal of a review petition. The Supreme Court in the said case held that to 

prevent abuse of its process and to cure gross miscarriage of justice, it may 

reconsider its judgments' in the exercise of its inherent powers. 

 

POWERS OF THE PRESIDENT 

 

The present-day constitutional clemency powers of the President and 

Governors originate from the Government Of India Act, 1935 but, unlike 

the Governor General Of India, the President and Governors in independent 

India do not have any prerogative clemency powers. 

 

The Supreme Court recapitulate that the clemency procedure under Article 

72/161 provides a ray of hope to the convicted prisoners and his family 

members for commutation of death sentence into life imprisonment and, 

therefore, the executive should step up and exercise its time-honoured tradition 

of clemency power of guaranteed in the constitution one way or the other within 

a reasonable time.224 

 

Constitutional Provision225 

 

Article 72(1) of the Constitution of India states: 

 

                                                
223 Rupa Ashok Hurra v. Ashok & Anr.  AIR (2002) SCC 509 (India). 
224 Sriharan & Murugan v. UOI (2014) 4 SCC 242 (India). 
225 INDIA CONST art. 72, cl. 1. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|149 

“The President shall have the power to grant pardons, reprieves, respites or 

remissions of punishment or to suspend, remit or commute the sentence of any 

person convicted of any offence, 

 

(a) in all cases where the punishment or sentence is by a Court Martial; 

(b) in all cases where the punishment or sentence is for an offence against 

any law relating to a matter to which the executive power of the Union 

extends; 

(c) in all cases where the sentence is a sentence of death.” 
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CONCLUSION 

 

Capital punishment has probably been one of the most argued penological 

measures in the contemporary criminal justice delivery system. Any punishment, 

by and large, depends on the extent of culpability of the unlawful act, the threat 

posed by it to the public and the depravity of the person in conflict with the 

law. In India, Capital Punishment has been practiced since ancient times. Many 

countries abolished capital punishment. When we look at our National crime 

statistics the death penalty has not been proved to be deterrent for doing 

offence, the crime rates are increasing only. We have to reform our laws 

especially for the death penalty in India. Indian law provides for the death 

penalty as the maximum punishment in a case of murder and rape offenders.  

 

Deterrent theories of sentencing are predicated on the rationality of offenders, 

i.e. it is presumed that the fear of possible death will deter offenders from 

committing a serious crime. For crimes of a different kind across the world, 

nobody has been able to conclusively say that the death penalty is an effective 

deterrent. The research that does exist gives mixed signals. It appears as though 

the call for the death penalty is more an outcome of outrage than of serious 

thought on what can change the prevailing situation. Especially in countries like 

India, where the certainty of punishment is relatively low and legal trials are 

often harder on victims than on the accused (leading to them withdrawing the 

case).  

 

Even the Justice J.S. Verma Committee, set up after the 2012 Jyoti Singh gang 

rape and murder, did not think adding the death penalty to rape cases to make 

India safe for women. While examining punishment for the offence of Rape, 

the Justice Verma Committee (2013) deliberated on whether the death penalty 

should be awarded. The committee acknowledged that though rape is a violent 

crime, the punishment should be proportionate, as it was possible to rehabilitate 

the survivor. The committee supported enhanced punishment extending up to 

life imprisonment for rape, but not the death penalty. The Law Commission 
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(2015) observes that in a case related to the rape of minor girls, courts have 

differed in awarding death sentence. 

 

Moreover, in India, the efficacy of deterrence in reducing crime is deeply 

doubtful. Considering, that the certainty of punishment itself is very low for a 

variety of reasons. First due to social stigma, deep-seated patriarchy and a long 

drawn and often humiliating investigation and trial process. Our laws should 

reform and the punishment should be rigorous and it should be an example for 

the people around him about these unlawful acts. There is a punishment worse 

than the death penalty, make the offender continuous discussion about capital 

punishment and the rigorous life in prison is worse than capital punishment. 

Each day and night the offender should feel for his offence. Capital punishment 

is not effective to reduce crimes in society. 

 

The retention of capital punishment in India is kept by keeping the view in the 

mind the prevailing conditions of the country which varies due to the different 

cultural background of the people because of the disparity in the level of 

education and morality in the country. This implies that the Court can award 

the death sentence for rape only in exceptional circumstances, which include 

where the reformation and rehabilitation of the convict are not possible.  
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CASE COMMENT: - JUSTICE K.S. PUTTASWAMY 

(RETD). v. UNION OF INDIA, (2017) 10 SCC 1 
-TUSHITA* 

 

ABSTRACT 

 

Privacy of a person has been regarded as the most important attribute in the development of 

the person. It has been made a part of the unenumerated fundamental rights under Article 21 

of the constitution of India. However, it is also important in a democracy to keep a track or 

record of the individuals by means of any kind of unique identification number to keep a check 

on the individual. With the same purpose was introduced Aadhar identification System. 

Aadhar, or foundation in English, has been associated nowadays with the identification card 

issued by the government by which he/she is identified. Aadhar, according to the government 

has multiple benefits. But, the scheme has also received severe criticism from a large section of 

society. This is because, according to some, aadhar is an invasion to the right of privacy 

guaranteed under Article 21 of Constitution of India because it leads to a state surveillance 

where every individual is being checked upon by his/her aadhar. The issue related to privacy 

of the individual was brought up in Justice K.S. Puttaswamy (retd).  V. Union of India, 

(2017) 10 SCC 1 Writ Petition (Civil) No: 494 of 2012. The verdict is unique in itself. 

 

Keywords: Right to Privacy, Fundamental Rights, Aadhar, Article 21. 
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INTRODUCTION 

 

On August 24, 2017, a unanimous verdict was delivered by a bench of nine 

judges (J. J.S Khehar (CJI), J. Jasti Chelameswar, J. D Y Chandrachud, J. 

Rohinton Nariman, J. R K Agarwal, J. Sanjay Kishan Kaul, J. A Nazeer, J. 

S.A. Bobde, Justice A M Sapre) of the apex court affirming the fundamental 

right to privacy as guaranteed under the Article 21 of the Constitution of India. 

The verdict saw six coinciding decisions of the bench to form a base for the 

unanimous judgment. 

 

BACKGROUND 

 

The seeds of dispute regarding the invasion of privacy by Aadhar were sown in 

March, 2006 when an approval was given for the Unique Identification Project 

by the IT Department, communications and IT Ministry, Government of India. 

It was to give identification to BPL families for over a period of 12 months. As 

a result of the approval, a committee was set up in July, 2006 for updation, 

modification, addition or deletion of data from the main database to be created 

under the project.  

 

Various meetings on the proposed project were held and various aspects of data 

elements and their formats were discussed. Finally, it was decided that Unique 

Identification database would be in 3 stages. Also it would be linked with major 

other databases such as Individual Stage Public Distribution System (PDS) 

database. The committee after, detailed discussions, research and meetings 

drafted a presentation with following highlighting points: - 

 

1. A unique 11-digit numbering format. 

2. Creation of a UID authority to ensure neutral identity 

3. Creation of central and state UID’s 

4. Linking of the data base with the ECI database. 

5. Proposed sequence for phased planning 
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Series of meetings took place and all the possible issues were raised and 

answered. Finally, the scheme was recommended to cabinet secretary for 

finalizing the detailed structure. A notification was issued by Government of 

India to attach the Unique Identification Authority of India (UIDAI) to the 

planning commission and Rs. 147.31 crore was approved by Finance Minister 

for Phase-I aadhar enrolments. The approach was for collection of 

demographic and biometric attributes of residents using the iris and ten 

fingerprints for the identification. 

 

Upon this, a writ Petition (civil) no. 494 of 2012 was filed in the Supreme Court 

of India. It was based upon the contention that the aadhar identification scheme 

is a clear violation of the Right of Privacy as guaranteed in the Article 21 of the 

Constitution of India. 

 

CONTENTIONS 

 

In this case, the contentions raised were: - 

 

1. Whether the right to privacy is an integral part of the right to life and 

personal liberty under article 21 of the Constitution of India? 

2. Whether the decision of the bench in M.P.Sharma and others V. Satish 

Chandra Distt Magistrate, Delhi226 and Kharak Singh V. State of Uttar 

Pradesh227 is a correct interpretation of the Constitution of India? 

 

WRITTEN SUBMISSIONS BY COUNSEL FOR PETITIONERS 

 

The written submissions were filed by the senior counsel on behalf of the 

petitioners on the question whether right to privacy forms part of the Article 21 

of Constitution. The parties were Justice K.S. Puttaswamy (retd) and were 

                                                
226 AIR 1954 SC 300 
227 AIR 1963 SC 1295 
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represented by Kapil Sibal, Gopal Subramanium, P. Chidambaram, Arvind 

Datar, Meenakshi Arora. 

 

The legal aspects relating to the privacy were scrutinized in the submission along 

with a number of case laws to support the argument. The main contention was 

that right to privacy is a fundamental and inalienable right. It protects the 

individual from state interference and allows him to make his own personal 

choices in his personal, family and social context. Thus, privacy relates to a 

man’s physical being, thoughts, judgments, choices, relationships, wishes etc 

that he may or may not want to share in the public domain. 

 

With growing advancements in science and technology in the 21st century, one 

can enter into the other individual’s private sphere even without his knowledge. 

It has facilitated an easy intrusion in the life of citizens by the state and non-

state parties. 

 

The concept of privacy, thus, is viewed under the light of two different relations, 

 

Ø One, between citizens and state parties,  

Ø Other, between citizens and non-state parties. 

 

In both the cases, the question of privacy has to be dealt with. But what needs 

to be ascertained is the basis to answer this question. Where one relates to 

constitutional implications, the other relates to confidentiality. Thus, privacy has 

several attributes. 

 

Where the state sometimes, for public good, security of state, public morality 

requires access to personal information of a citizen, it is in direct confrontation 

with the fundamental rights enshrined in the constitution of India. State 

interference, by any means, has a direct impact on the right of privacy of a 

citizen. 
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In some cases, data is shared for a particular purpose, as in case of getting a 

driving license or a voter id card to a specific organ or instrumentality of the 

state. If by any means, a third party or instrumentality gets an access to the data 

disclosing the information shared by the person, it is a clear breach of 

confidentiality between the individual and such authority and is per se an invasion 

of privacy of an individual. 

 

Though, the state in certain cases can exercise its power to infringe this right of 

citizens, it should at least be limited and not on the discretion of the state. The 

state must assure that  

 

1. The action is properly sanctioned by the law of land, 

2. The action is necessary and has a legitimate reason, 

3. The extent of infringement is not more than the need of infringement, 

4. There is a guaranteed protection against any kind of abuse of the 

infringement. 

 

The same goes with the non-state parties to whom access to information is 

willingly given by the individual. Here, it is important to ensure that in any case 

of a breach of confidentiality by such party, the faulters may suffer legal 

consequences. 

 

It was, thus, submitted that in view of the advances made in field of technology 

and communication, the views expressed in M.P. Sharma and Kharak Singh 

needed to be thought upon and the ambit of right to privacy needed to be 

widened as the court deemed fit. 

 

WRITTEN SUBMISSIONS BY COUNSEL FOR RESPONDENTS 

 

The written submissions were filed by the senior counsel on behalf of the 

respondents on the question whether M.P. Sharma and Kharak Singh were rightly 

decided. The parties were Union of India; Planning Commission, Government 
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of India; Unique Identification Authority of India; The State of Andhra Pradesh; 

The State of Arunachal Pradesh; The State of Assam; The State of Bihar; The 

State of Chhattisgarh; The State of Goa; The State of Gujarat; The State of 

Haryana; The State of Himachal Pradesh; The State of Jammu and Kashmir; 

The State of Jharkhand; The State of Karnataka; The State of Kerala; The State 

of Madhya Pradesh; The State of Maharashtra; The State of Manipur; The State 

of Meghalaya; The State of Mizoram; The State of Nagaland; The State of 

Orissa; The State of Punjab; The State of Rajasthan; The State of Sikkim; The 

State of Tamil Nadu; The State of Tripura; The State of Uttarakhand; The State 

of Uttar Pradesh; The State of West Bengal; The Union Territory of Andaman 

and Nicobar Islands; The Union Territory of Chandigarh; The union Territory 

of Dadra and Nagar Haveli; The Union Territory of Daman and Diu; State of 

National Capital Territory of Delhi; The Union Territory of Lakshadweep; The 

Union Territory of Puducherry and were represented by K. K. Venugopal, 

Rakesh Dwivedi, Tushar Mehta.  

 

Both the cases held that the right to privacy was not guaranteed under the 

Constitution of India. 

 

 In M.P.Sharma228, the central issue was related to the search warrant and seizure 

of documents u/s 94 and 96 of the code of criminal procedure, 1898, and it was 

held that the power of issuance of search warrant and seizure of documents was 

a question related to social security and power was rightly regulated by the 

concerned authority. 

 

In Kharak Singh229, the central issue related to chapter XX of the Uttar Pradesh 

Police Regulations. Secret picketing, domiciliary visits, periodical enquiries, 

reporting of movements and collection of records of history sheeters was 

contended to be a violation of fundamental rights guaranteed under Article 21 

of the constitution. With regard to domiciliary visits at night, it was held as a 

                                                
228 M.P.Sharma And Others V. Satish Chandra Distt Magistrate, Delhi,  AIR1954 SC 300 
229 Kharak Singh V. State Of Uttar Pradesh, AIR 1963 SC 1295 
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violation of fundamental right of personal liberty. Insofar as to shadowing of 

history sheeters, it was opined the freedom guaranteed under Article 19(1)(d) 

was not infringed if a watch was being kept over movements of the suspect. 

 

It was also contended that the framers of the constitution had rejected the idea 

of inclusion of right to privacy as a fundamental right in part III of the 

constitution of India.  In the notes to draft report on fundamental rights, the 

notes of dissent were made at many points, such as, 

 

1.  In regard to secrecy, it need not find a place in a chapter on 

fundamental rights. Such a clause may restrict the prosecution in 

checking conspiracy and abetment in criminal cases and may 

defeat actions for civil conspiracy as well. 

 

2.  Inclusion of such a clause would lead to difficulties in 

administration of justice as well. It would abrogate some 

provisions of the code of criminal procedure to leave it on courts 

to decide whether it is reasonable or unreasonable. 

 

It was argued that Article 21 confers two rights to the citizens i.e., right to life 

and right to personal liberty. Among the two, the former has primacy. In case 

of a conflict between the two, the former prevails and, thus, if there is a question 

of social security and life of a large number of people, the right of personal 

liberty of a few may be curtailed. Right to privacy can be traced to the right to 

personal liberty under article 21 and is only one among the various rights arising 

out of the right of personal liberty. 

 

It was argued that India is a developing country with a very large number of 

population living below poverty line i.e., they do not have access to basic means 

of life with human dignity. In such a situation, where state undertakes welfare 

measures and launches schemes to achieve social, economic equality and justice, 

and protecting the human dignity, claims of privacy like this destroy the basis 
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of all these measures that aim towards a welfare state. As such no claim to right 

to privacy as claimed in this case, would lie. 

 

Also, it was submitted that where a very large number of population is already 

in the public domain with the information willingly shared by him, this right 

cannot be practically claimed. It was argued that photograph of a person is a 

part of his driving license, PAN card, voter ID card and fingerprints are a part 

of the passport and granted visa or even the registration of transaction relating 

to transfer of immovable property. 

 

Even otherwise, there can be no claim to privacy against identification for the 

purpose of welfare and social schemes of the government. 

 

It was pointed that the utility of Aadhar card for delivery of public services, 

curbing bogus admissions, verification of mobile number subscribers had 

already been endorsed by the Hon'ble court. The court had already held that 

computerization is going to help public distribution system in a big way and 

encouraged digitization of database including biometric identification of the 

beneficiaries. This was done so that the benefits like supply of food and 

kerosene at subsidized rates available to the persons who are below poverty line 

can be extended to the correct beneficiaries. 

 

The reference made was to decide as to whether M.P. Sharma and Kharak Singh 

were rightly decided, and whether the claim of the present case could be 

included within the purview of fundamental rights. It also hinted that if privacy 

is accepted, a large section of people would be deprived of their basic needs. It 

was, thus, submitted that the claimed right be dismissed. 

 

COURT'S DECISION 

 

It was established, with a conclusive determination of the nine judges bench of 

the Supreme Court that Right to privacy is very much a part of the fundamental 
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rights. The major judgment was that of Dr. D.Y. Chandrachud, J. and five 

coinciding judgments declared it in most clear and authoritative manner that the 

right to privacy is very much a fundamental right. 

 

Dr. D.Y. Chandrachud, J: 

 

Privacy as a right finds its origin in the notion that there are certain rights that 

are inherent and natural. They are inalienable and inseparable from the human 

being. They exist equally for all the individuals irrespective of the class, gender 

or orientation and are the foundational pillars of the Indian Constitution. 

 

S.A. Bobde, J: 

 

Privacy is a condition precedent for enjoyment of any of the rights enshrined in 

part III of the constitution. Informational privacy does not deal with a person's 

body but a person's mind and, therefore, unauthorized use of any such 

information may lead to an infringement of this basic right which protects a 

person's choice. 

 

J. Chelameswar, J: 

 

Privacy is intrinsic to freedom, liberty and guarantee and the right to privacy is 

inherent to liberties guaranteed by part III. Privacy is part of human dignity and 

is the right of every man. State has got no business in telling a man, sitting alone 

in his house, what he ought to read, or what he ought to watch. It is more than 

a mere derivative right. 

 

R.F. Nariman, J: 

 

Privacy has both, negative and positive context. While negative context restrains 

the state from intrusing the life and liberty of its subjects, the positive context 

imposes obligation on the state to take all possible steps so that the privacy of 
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an individual is maintained. Privacy, with regard to sharing of information is a 

challenge to privacy by both, state and non-state parties as they leave marks and 

traces even without the knowledge of the user. 

 

S.K. Kaul, J: 

 

The sanctity of privacy lies in its relationship with dignity. Privacy ensures that 

the human being leads a dignified life by securing himself as human personality 

from many kinds of unwanted interferences. While the expectation of privacy 

of a person varies from private to public, privacy cannot be deemed to be lost 

just because a person is in public arena. Privacy is also a postulate of dignity of 

a person and concerns arise when state interferes in the body and mind of its 

subjects. 

 

Thus, privacy was held to be emerging out of the foundation of fundamental 

rights enshrined in part III of the constitution of India. It was also held that 

privacy was in no way an absolute right and the state, and in certain cases, the 

non-state actors had authority to curtail this right of the citizens, by satisfying 

the action on the test of 

 

1. Aim, 

2. Extent, and 

3. Legality of the action in question. 

 

The right to privacy held protected under article 21 of the constitution and the 

decision of this court in M.P Sharma and Kharak Singh stood overruled. 
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COMMENT 

 

The Supreme Court, by means of this judgment emerged again as the guardian 

and protector of Fundamental rights of people and the constitution of India. 

The judgment by all means covered all the issues relating to privacy of an 

individual and established that right to privacy is an intrinsic part of fundamental 

rights, and is necessary for a dignified life. The decision has great legal as well 

as political significance. 

 

Politically, the decision was a setback to the Government of India, and the 

opposition regarded it as their victory against the totalitarian practices of the 

central government. It was opined by the opposition that the judgment marked 

a beginning of downfall of oppressive ideas. 

 

Legally, the decision paved way to a number of issues relating to the privacy of 

a person towards a new opinion. The decriminalization of same sex 

relationships, decriminalization of adultery by a man, challenge to bans on 

alcohol consumption in certain states sought new directions and dimensions. 

The decision of the Supreme Court is welcomed completely as it puts right to 

privacy within the framework of the most protected rights in the Indian 

constitution and protects the rights of the subjects of the largest democracy in 

the world. 
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CIBIL SCORE- AN ‘ECO-LEGAL’ VIRUS. 
-RAUNAK CHATURVEDI* 

 

ABSTRACT 

 

The article, at first, may seem to be something related to economics. It is declared that it actually 

takes up an economic policy and exposes the legal reality of an exploitative economic system, 

known as the CIBIL {Credit Information Bureau (India) Limited} score by linking the 

points since the inception of the system in India and the ways in which it infringed the various 

rights and opportunities due towards the Indian public which were supposed to be guaranteed 

to them by virtue of the various Constitutional provisions. CIBIL is an economic virus. 

Rendering the public redundant due to its implications, it has not only shown the way in which 

a stable economy can be disturbed, but has also proved that in India, more importance is given 

to the M.N.C.s and foreign corporations rather than the well-being of the public. However, we 

will definitely delve into this ‘eco-legal’ problem in great details and try to understand the 

atrocities implicated by the same upon the public and hence, making their rights useless and 

unimportant. At the end, we must remember that we can’t punish a person forever for making 

a mistake or a default regarding a loan settlement. But, this CIBIL system has made that 

possible by declaring, through its atrocious policies, poor people to be incapable of taking any 

loan due to their previous dues or defaults and hence, has defeated the very principles of natural 

justice. The article broadly tries to understand the inception of the CIBIL score system in India 

and how it gradually ruined the economy by virtue of creating permanent indebtedness. 

 

Keywords: CIBIL Score, Indian Economy, Unconstitutional, Debt. 

 

  

                                                
* Student, 2nd Year, B.B.A. LL.B. (Hons.), Amity University Kolkata. 
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INTRODUCTION 

 

Since the advent of the foreign banks in India230 and introduction of computers 

in the banking sector in the 90’s, the developed nations realised the potential of 

India as a strong consumer base for its banking industry, for the reason that the 

Indian economy was based on ‘mutual credit facilities’ availed by the buyers and 

suppliers, who had arrangements of bearing each other for 60 to 90 days in 

every transaction as a result of which the Indian economy was growing at a 

constant pace and without the credits going bad. 

 

Encouraged by the credit potentials of the Indian business market, the different 

developed nations of the world started formulating a way in which the banking 

industry of India may be taken over by their banking sector, which in turn was 

reaching a state of stagnancy with regards to the banking transactions in their 

countries, turning out to be a ‘stable economy’ example in the world, as a 

ramification. 

 

With reference to all the developed nations, the Indian Government introduced 

the concept of Retail Banking in India231, with a variety of loan products available 

to individuals and the business enterprises. A system of ‘credit scoring’ was 

thought about and slowly and gradually introduced in the banking system.232 

The introduction of the credit score system and its acceptance by the Indian 

Government gave them (developed nations) a scope to control the Indian 

economy through controlling the flow of money into the retail banking sector 

and the industrial sector. The Indian Government failed to realise this and the 

developed nations, over a span of 30 years since then, have been able to 

dominate the Indian finance market and compel the Government to accept 

foreign investments and allow a gigantic percentage of back flow of the profits 

                                                
230 Padma Swaminathan, The Era of Globalisation begins (1990-2000), Yahoo Finance, (Aug. 12, 2020)  
https://in.finance.yahoo.com/blogs/ymoney/era-globalisation-begins-1990-2000.html  
231 Chapter 3: Retail Banking in India- An Overview, (Aug. 12, 2020) 
https://shodhganga.inflibnet.ac.in/bitstream/10603/13791/12/12_chapter%203.pdf  
232 Hindustan Times correspondent, Credit score system, HT, April 21, 2011, (Aug. 12, 2020) 
https://www.hindustantimes.com/india/credit-score-system-starts/story-u6d180PcDcCe4Sm2tmVsWO.html  ) 
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generated.233 Although the various economic policies such as Globalisation and 

Privatisation helped in improving the economy initially, but, with them came 

this CIBIL score too which eventually almost created an economic duress for 

the country, by making access to loans very difficult. 

 

The article deals with how the credit score system helped the developed nations 

to ruin and control the Indian economy since after the year 2000, so much so 

that now it is violating even the Constitution by denying the Right to a Dignified 

Life and Livelihood as envisaged under the Constitution of India. The readers 

may think that the CIBIL score helps the banks in determining the risk of the 

repayment of the loan by the debtor. But, the reality is that once the debtor 

defaults, due to whichever reason, his score falls down and even if he pays a 

settlement amount to the banks, still his score remains poor and he can’t avail 

fresh loans. 

 

ECONOMIC VIRUS NAMED CIBIL: HOW IT SPREAD ITS WINGS 

 

CIBIL score system is a gift of the European dominions, through the 

introduction of the Foreign Banking System, which aimed at disturbing the 

Indian economy and increasing instances for the ruling Government to borrow 

money from the developed nations for various schemes, so as to maintain the 

economic stability of the country.234 The government, without realizing the  long 

term impact of the CIBIL scoring system, has already made CIBIL score a 

criterion for getting loans and as a result, millions and millions of individual 

borrowers and proprietorship business enterprises have suffered under a forced 

downfall and are struggling for their own survival. On the other hand, banks 

have made CIBIL score a factor not only for giving loans, but have also made 

                                                
233 Rajesh Mascarenhas, “Fat profit margins in Indian market a big lure for MNCs” The Economic Times, February 7, 
2014, (Aug. 12, 2020), https://economictimes.indiatimes.com/fat-profit-margins-in-indian-market-a-big-lure-for-
mncs/articleshow/29966070.cms?from=mdr  
234 Government to borrow 54% more than estimate, fiscal deficit may hit 5.5%, The Times of India, (Aug. 12, 2020) 
https://timesofindia.indiatimes.com/business/india-business/govt-to-borrow-54-more-than-estimate-fiscal-deficit-
may-hit-5-5/articleshow/75637324.cms   
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CIBIL score a factor for giving a job to an individual in the banks.235 In this 

article, all the related aspects of the CIBIL score system shall be discussed and 

gradually, we shall understand the how the European nations tried to 

manipulate the Indian economy, by virtue of this CIBIL score. 

 

Let us remember that the economic support of any country comes through the 

working or the self-employed population of the society and their contribution 

is more than 60% in any economy. If we look at the economic capabilities of a 

society and its success rate in its working zones, both can be assessed through 

the buying inclinations and the repayment capabilities in any country. If the 

repayment capabilities of the society get diminished, then the economic 

structure of any country shatters and even collapses under extreme conditions 

and forces the Government to opt for financial aids from the other countries 

(in this case the developed ones) for maintaining the stability of the 

Government and also, for the prevention of a downfall in the earning power of 

the society through various developmental schemes. 

 

The economy of European countries depends on the financial support extended 

by them to the developing nations, who in return supply not only staple food 

items like rice, pulses, wheat, oil and much more under agreements, but also 

force the developing nations to purchase their machineries, defence aircrafts, 

tanks, missiles, ships, technologies and much more against their offered high 

prices. However, to achieve the economic balance in their countries, they were 

required to have compendious information of the economic status of the 

countries, whom they wanted to control economically through their 

international trade policies and ‘welfare’ agreements.  

 

And this was achieved through the opening of banks, functional under and 

controlled by the European dominions in the developing countries and 

thereafter slowly pushing the concept of CIBIL SCORING for extending credit 

                                                
235 Can Your CIBIL Score Affect Your Employment Prospects?, Coverfox, (Aug. 12, 2020) 
https://www.coverfox.com/cibil/cibil-score/can-cibil-score-affect-your-employment-prospects/   
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facilities to the individuals and the commercial entities in those countries of their 

interest where they wanted to exercise an indirect economic control over those 

countries, through their control over the earning society. This intention perhaps 

did not get the attention of the developing countries who needed more financial 

supports for their political stability. 

 

he European countries, as long back as in August 2000, introduced the services 

of TransUnion Intermediate Holdings Inc., with headquarter in Chicago, 

Illinois. This organization played the role of the Credit Bureau through its 

regional headquarter in Mumbai.236 

 

TransUnion Credit Bureau had its worldwide presence with regional 

headquarters in Hong Kong, Toronto, Johannesburg, Colombia, Leeds and 

Brazil too. A Credit Bureau is engaged in keeping the records of all the secured 

loans/credit facilities related activities of the individuals and/or the companies, 

including unsecured credit cards and personal loans with a strong emphasis on 

the trends of payments thereof. The records of the borrowings and the 

repayments are forwarded to the Credit Bureau by the banks and NBFC’s (Non-

Banking Financial Company) on a monthly basis. The Credit Bureau on the 

basis of these reports prepares the borrowers’ credit score and a report is 

generated which enables lenders to evaluate and approve loan applications. 

 

In India, the Credit Bureau concept was introduced as long back as August 2000 

by the European countries, in respect of the inauguration of their banks in India 

which finally gained confirmation through the Reserve Bank of India as Indian 

banks also and consequently Credit Information Bureau (India) limited, CIBIL, 

with its Head Office in Mumbai was incorporated under the license from the 

Reserve Bank of India, under the provisions of Credit Information Companies 

(Regulation) Act of 2005.237 

                                                
236 Company History, TransUnion CIBIL, (Aug. 12, 2020) https://www.transunioncibil.com/about-us/company-
history 
237 Credit Information Companies (Regulation) Act 2005, India 
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CIBIL acted as the Credit Bureau and engaged itself in keeping the records 

provided by the banks and NBFC’s in respect of the loans and credit activities 

of the individuals and the companies and their payment history. On the basis of 

the payment history the credit scores were and are being given by the CIBIL, 

which formed and still forms the basis for availing further/fresh loans from the 

banks and the NBFC’s. CIBIL, a credit bureau, is not a Government 

organization. It is licensed by the Reserve Bank of India and is governed by the 

Credit Information Companies (Regulation) Act of 2005. 

 

HOW CIBIL WORKS 

 

CIBIL works on a score assessment technique. The score given to the 

borrowers is a three-digit score, which ranges from 300 to 900, depending on 

the credit history based on their repayment track. Here is a table for 

understanding the interpretations of the various scores. 

 

 

Credit Score Credit Quality 

580 -669 Bad 

670 -739 Average / Fair 

740 – 799 Good 

800 – 850 Excellent. 

 

HOW MANDATING THIS SYSTEM RUINED THE ECONOMY 

 

CIBIL score has now been made a mandatory assessment criterion for availing 

loans from lenders – the banks or the NBFC’s. Those who have a poor CIBIL 

score, may also get credit facilities but at a higher rate of interest and along with 

other charges, including an obligation of taking an insurance policy equivalent 

to the loan amount extended. The outcome seemed positive with the credit 

A poor CREDIT score means no REPAYMENT capacity. 
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score technique for granting credit facilities by the banks and the NBFC’s until 

2008 when India faced the effect of the worldwide recession.238 Innumerable  

borrowers failed to repay their debts on time and their credit scores, which are 

dependent on repayment histories, got badly affected. Lending institutions, both 

banks and the NBFC’s, came forward for settlements of the outstanding dues 

and millions of borrowers, on an invitation from the banks and NBFC’s also 

came forward to accept such settlement proposals and repaid the settled 

amounts in all possible ways. But such repayments under settlement proposals 

did not improve their credit score, to the extent so as to be able to avail fresh 

loans for their survival or renewal of their earnings. 

 

Both the Banks and NBFC’s, burdened the accounts of the borrowers with 

unnecessary charges like penal interest, late payment charges, E.C.S./cheque 

bouncing charges and many more and instituted recovery suits in the Courts or 

DRT’s (Debt Recovery Tribunal) against all those who failed to accept the 

settlement proposals and claimed heavy recovery amounts, going as high as 10-

20 times of the principal dues and the Courts and DRT’s started allowing their 

claims thereby, ruining all the possibilities of renewal of the working or the 

survival of the victims’ families at a time when the victims had a poor credit 

score and as per banks’ definition based on the CIBIL score, had no repayment 

capacity whatsoever. 

 

The European countries thus ruined the major root support of the earning 

members of the Indian society which otherwise led to unemployment and social 

disturbances in the society of our country India and destabilized the political 

balance of the country. India opened doors for FDI with 100 percent profit 

taking back option, in order to gain employment opportunities and to stabilise 

economy of the country. New lending policies239 were formulated and the 

inexperienced start-up entrepreneurs were extended credit facilities, who once 

                                                
238 History.com Editors, Great Recession, history.com, (Aug. 12,2020) https://www.history.com/topics/21st-
century/recession.   
239 Top 5 Government Loan Schemes for Small Businesses in India, Lendingkart, (Aug. 12,2020) 
https://www.lendingkart.com/blog/government-loan-schemes-for-small-businesses/ 
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again became incapacitated towards repayments with the onset of the recent 

recession faced during the last few years and have landed with low credit score, 

that is, CIBIL Score and are unable to secure the future for their businesses, 

families, education of their children and are left with no ends open for a peaceful 

survival. 

 

Very recently, an economic package for support, announced for the MSME 

sector240 by the Government for meeting the requirement of funds as an effect 

of the ongoing pandemic could not be extended to all the MSMEs because the 

innumerable owners of the MSMEs had a poor CIBIL score. Now, since a 

healthy CIBIL Score has been mandated by the Government as a precondition 

for even a running MSME unit/enterprise, only around 45 lac MSMEs could benefit 

and rest of the MSMEs, almost millions of registered or unregistered, suffered and went 

under a permanent closure or are struggling for their existence and as such, our 

country India has registered an immense fall in the economic growth due to the 

CIBIL score becoming a mandatory regulation, imposed by the Government. 

 

NO LOANS FOR TALENTED INDIVIDUALS HAVING DEBT-

STRICKEN FATHERS 

 

The society, which is comprised of families, has been ruined. Just because the 

credit score of the head of the family is poor, no other member of the family is 

allowed to borrow money even for Educational purposes from lending 

institutions under the strict guidelines of the Government hovering around 

credit score, or as called in India, CIBIL score of an individual, the concept of 

which was pushed and cultured by the European countries marking their 

presence in India through establishing their banks in India and enforcing the 

credit score system, now called the CIBIL score.241242 

                                                
240 Pranbihanga Borpuzari, “Covid-19 relief: Government announces Rs 3-lakh crore collateral-free automatic loans 
for MSMEs” The Economic Times, May 15, 2020 
241 R.Gayatri vs The Regional Manager, (MD)No.16634 of 2019, Madurai Bench of Madras High Court, 2019, 
https://indiankanoon.org/doc/5626706/  
242 Pranav S.R vs The Branch Manager, WP(C).No.10968 OF 2020, High Court of Kerala at Ernukulam, 2020, 
https://indiankanoon.org/doc/102202253/   
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CIBIL SCORE: VIOLATION OF INDIAN CONSTITUTION 

UNDER RIGHT TO LIVELIHOOD 

 

Before the concept of CIBIL score, the basis for granting credit facilities to the 

individuals and/or companies was need-based with reference to their account, 

if any, maintained by them with the bank, the transaction counts in the account 

and the reputation and the status of the individual and/or company assessed by 

the banker, or any scheme promulgated by the Government for extending such 

credit facilities. And in all possibilities a borrower defaulting with one bank was 

not prevented from availing credit facilities from any other bank, who was 

willing to extend credit facility to such a defaulting/defaulted individual and/or 

company with all the fair intentions to help and improve his/their financial 

conditions and try to earn a livelihood with possibilities of repaying to the bank 

where the borrower had defaulted or is defaulting. Everything used to go 

smoothly and in most of the cases, the borrower also turned out successful in 

accordance to the expectations of the banker/s. And this process was very much 

within the framework of Indian Constitution guaranteeing the Right to 

Livelihood to the citizens. The Right to Livelihood guaranteed by the Indian 

Constitution has to be looked in wider perspective and all the means to earn a 

livelihood should be considered as essential elements under the “Right to 

Livelihood”.243 

 

When seen from this perspective, the CIBIL score basis for allowing credit 

facilities is unconstitutional and in violation of the Indian Constitution because 

it aims at debarring defaulters from availing the means to earn their livelihood 

permanently and prevents them from improving their living and/or working 

conditions. Someone having a poor CIBIL score may improve it by availing a 

credit card facility, by putting collateral securities and paying higher interest 

rates. But, this once again becomes a remote possibility for the individuals 

                                                
243 Prof. Yuvraj Dilip Patil, Environment Degradation and Right to Livelihood, SSRN, (Aug. 12,2020) 
https://ssrn.com/abstract=2396299   
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fighting for their survival. Thus, they remain defaulters forever and are deprived 

of availing credit facilities from banks or NBFC’s.  

 

In one way or the other the CIBIL score basis for allowing credit facilities to 

the individuals and/or companies has ruined millions of individuals and/or 

establishments and is unconstitutional too, as it is in violation of an individual’s 

Right to Lead a Dignified Life as enshrined within the Article 21 of the 

Constitution of India.244 

 

 
  

                                                
244 Constitution of India, Art. 21 

CIBIL score is the cause of the fall of Indian economy. Hence 
proved. 
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CONCLUSION 

 

A study of all the above examples, arguments and references show the 

detrimental effect of the CIBIL system for India, through the forceful 

introduction of the CIBIL score system for the banking and the NBFC’s sector, 

which has left millions of capable individuals, who can play a vital role in the 

economic growth, incapacitated under CIBIL score system and left them with 

no finance for their growth or support for their family. The possible solutions 

for enhancing the conditions of the economically poor can be- 

 

1. Not making good CIBIL score of parents a mandate for education 

loans. If that is the case, then no farmer’s or worker’s child would be 

able to study. 

2. Curbing down the strictness of the CIBIL scoring for the lower class 

people. 

3. Focussing more on the loan applicant’s venture rather than the score. 
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COMPARATIVE STUDY OF REAL ESTATE 

LAWS/RULES/REGULATIONS IN INDIA AND 

THE U.S.A. 
-TUSHAR KUMRAWAT* AND ADITI JOSHI* 

 

ABSTRACT 

 

Broadly, Law is classified mainly under two heads, i.e., Substantive Law and Procedural 

Law. Substantive Law, in general, consists of  various directory or expressive provisions, 

whereas procedural Law consists of  the step by step procedure by which substantive Law shall 

be implied and applied in a practical scenario. There are certain laws that happen to be a 

perfect combination of  both substantive law and the procedural Law, and such real estate 

law(s) of  India and the U.S.A. is derived below in an allusive manner. 

 

Keywords: Real Estate, United States of  America, India, RERA. 
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INTRODUCTION 

 

In India, the Constitution of  India is the supreme law and is applicable 

throughout the nation. In contrast, the American Constitution can be said to be 

a truly federal constitution, as it was ratified by its 50 independent states. Also, 

the states and federal governments in the U.S.A. have a separate constitution, 

and they cannot interfere in each other’s functioning. 

 

Nature of  the supreme Law that is the constitution of  any country defines the 

laws it carries as the Law is always parallel with the constitution. The American 

Constitution is veritably a federal constitution, whereas the Indian Constitution 

can be said to be a Quasi Federal Constitution or a Federal Constitution with 

unitary bias; therefore, this interfusion can be observed in India’s laws. In the 

U.S.A., the center and the state governments are independent entirely, which 

means there is dual federation whereas, in India, there can be observed an 

interdependence between the central and state governments, thus implying that 

it is a co-operative federation. The U.S.A. has done the setting-up of  

Communities and Regions and is slowly turning a unitary State into a Federal 

State through its unique brand of  centrifugal federalism. In contrast, in India, a 

centripetal federalism system is present, wherein the central government is 

strong, and the state governments are weaker in comparison. 

 

In the U.S.A., the states have high dominance in the making of  Law, whereas, in 

India, the states have importance at an executive level only. Therefore we can 

witness completely different laws on a specific subject in the different states of  

U.S.A., but in India, even if  central legislation is passed on a subject that is on 

the concurrent list, the States have the authority to make minor changes in that 

Law, as long as such change does not shift or alter the purpose of  the Law for 

which it was enacted. 

 

The legal system in India is based on the English model; separate personal law 

enigmas apply to Muslims, Christians, and Hindus; judicial evaluation of  
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legislative acts whereas in the U.S.A. the conjoint law system based on English 

common law at the federal level; state legal systems based on common law, 

except Louisiana, where state law is based on Napoleonic civil code; judicial 

evaluation of  legislative acts. 

 

REAL ESTATE LAW AND MARKET IN INDIA V. U.S.A. 

 

The Real estate law, or property law, commonly refers to the laws controlling 

the ownership or land use. Real estate law is a branch of  civil law that covers 

the right to possess, use, and enjoy land and the enduring human-made additions 

attached to it. Real estate law directly or indirectly controls most of  us on a day-

to-day basis, affecting homeowners, renters, landlords, home buyers, and home 

sellers. 

 

RERA (Real Estate Regulatory Authority) Act, 2016, is one of  the best examples 

for the same as it contains both substantive and procedural provisions in itself, 

this is the backbone statute of  the real estate laws in India. Some other real 

estate statutes in India are The Transfer of  Property Act, 1882, The Registration 

Act, 1908, Stamps Act, For Non-Resident Indians (N.R.I.s) FEMA (Foreign 

Exchange Management Act, 1999), the specific relief  Act, 1963, Land 

Acquisition Act, 2013, etc.245 

 

In the United States of  America, Laws are divided into three broad categories, 

i.e., Federal Law (that is the central Law), state law (that is the Law of  the state) 

and third is the local Law (that is the Law of  particular 

locality/district/city/town).246 

 

In the U.S.A. the incubus of  devising the real estate law is on the states itself, as 

per there requirement so there are forty plus real estate laws for various states, 

                                                
245 Khyati Dhuparr, Real Estate Laws- An Overview, Https://Www.Lawyered.In/Legal-Disrupt/Articles/Real-
Estate-Laws-Overview/ , Accessed On 13.06.2020,12;58 Pm 
246 Christiana Braisted, Rogers, And Greenberg Traurig, U.S.A.: Real Estate 2020, Pg. 2. 
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whereas in India there exists central legislation in which the states can make 

certain amendments, but such amendments must not change the soul of  the 

legislation.  

 

Ownership is the primary luxury and often the main focus of  real estate, but 

the laws of  a country decide who shall be eligible for it. According to the real 

estate laws of  the United States of  America, anyone can buy a property there 

regardless of  the compulsion of  citizenship as in the U.S.A.; there are no laws 

that stop or prevent foreigners from owning a property. On the other hand, in 

the context of  the Indian scenario, there are a number of  real estate and 

property laws, which provide the luxury of  owning a property only to Indian 

nationals, and as such no foreign nationals can own or purchase a property, they 

can only take it on a lease or rent.247 

 

The Registration of  the Real Estate product or the property in the mandate in 

both the countries. 

 

In the U.S., Fee simple title and ground leasehold title are the most common 

joint methods of  viable real estate ownership. In fee simple title ownership, the 

ownership individual owns all rights, titles, and interests in the real estate forte, 

containing the right to free separation of  the asset. The fee simple estate is not 

limited in the period, and there is no higher title-holding estate. A fee simple 

estate is a matter only to liens and impediments that are grander to the estate by 

cause of  an express grant of  primacy by the fee simple owner (e.g., a mortgage 

or an easement that expressly encumbers the fee simple estate). Where a fee 

simple owner requests to deliver a long-term interest in the real estate asset to a 

third party but preserve the core fee title (typically for tax or inheritance 

reasons), the fee owner will ordinarily enter into a long-term ground lease that 

facilitates the third party to lease, develop and operate the real estate for the 

                                                
247 Yogesh Singh, Does RERA Have An Overriding Effect On State Laws? , 
Https://Www.Hindustantimes.Com/Real-Estate/Does-Rera-Have-An-Overriding-Effect-On-State-Laws/Story-
Gfltanpwzd6hpa1cwiqj8k.Html , Accessed On 20.06.2020, 7:48 Pm. 
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lessee’s account. Ground leases generally last for at least 49 years and are often 

99 years or longer. U.S. law also identifies many lesser estates in the title, 

including fee title for a considerable number of  years; fee title subject to 

cessation upon a condition subsequent; life estate (i.e., fee title for the life of  an 

individual); forthcoming estates in land; leasehold estates. 

 

Real estate developers in the U.S. have shown a reluctance to involve in new 

projects purely on the basis of  assumption, after the worldwide slowdown of  

2008 hit the world’s most dominant country badly, lessening the prosperities of  

those involved in industries of  all sorts, construction included. Today, new 

homes are scarcer in the U.S., resulting in complex buying and renting costs. 

Come to think of  it; the U.S. is not much dissimilar from India, real estate-wise. 

 

Property is not economical in any of  these countries, moderately because of  

limited supply. Developers in the U.S. have constrained new construction 

because the economy chanced to suffer because of  projected business in the 

past. In India, the introduction of  the RERA (Real Estate Regulation Act in 

2016) forced builders to complete their awaiting projects. To register a new 

project, developers need various kinds of  approvals under the provisions of  

RERA if  they want to continue their project(s), as getting certified under the 

Act is now a mandate for real estate projects in India. As a result of  this, new 

launches remain to fall in India, leading to price upsurge, even if  marginal. 

 

While the purchasers are in quest of  reasonable homes in these two countries, 

builders construct high-priced units. The Joint Centre for Housing Studies of  

Harvard University’s report reads: “The housing that is being built is intended 

primarily for the higher end of  the market. The relative lack of  smaller, more 

affordable new homes suggests that the rising costs of  labour, land, and 

materials make it unprofitable to build for the middle market.”248 

                                                
248 Sneha Sharon Mammen, Similarities Between The Property Markets In India And The U.S.A., 
Https://Www.Makaan.Com/Iq/News-Views/Property-Markets-Around-The-World , Accessed On 22.06.2020, 
12:31 Pm 
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In India, although the majority of  Indians can afford low-priced homes, 

(properties priced below Rs 45 lakhs), most units presented for purchase in the 

arcade are priced between Rs 45-80 lakhs, which is too high for a middle-class 

person to purchase. 

 

Now looking at a glimpse of  the latest real estate law passed in India mainly for 

transparency and bringing professionalism in the Real Estate Sector, 

 

• Under RERA, registering of  land by builders is made obligatory, and 

this Act provides responsibilities of  the promoters. The registration 

under this Act can be relieved in some instances, e.g., where the area of  

land is less than 500 sq. Meters or the building have less than eight 

apartments in it. 

• The Act controls the selling and handing the possession of  the property 

to the buyer. In case there is a postponement in giving possession, the 

builder has to provide fine as a penalty to the customer/buyer as per the 

procedures provided under the Act. Under the RERA, real estate agents 

also have to get registered. 

• The RERA provides for a distinct real estate courts for property 

disputes and the special courts recognized under RERA have 

jurisdiction over the same. For such disputes, the district courts do not 

have authority, and hence they cannot grant an injunction or intervene 

in any manner. 

• The Real estate agents or the brokers shall be registered under RERA in 

India, whereas in the U.S.A., they shall be registered within the state laws 

under which they fall. After RERA, the buyers enjoy a great sense of  

protection from frauds, although the principle of  caveat emptor exists, 

in the U.S., more emphasis is derived on the caveat emptor principle for 

the buyers. Rest the other points like the buyer’s duties, and the seller’s 

duties are almost the same in both the countries. 
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CONCLUSION 

 

To conclude, it can be said that the laws governing real estate have an extensive 

scope. One has to chiefly focus on legal compliance if  they are in the real estate 

industry. The enactment of  RERA has standardized the real estate industry and 

has been very supportive of  the consumer. It has been supportive of  the 

builders as well, making the real estate legal procedures less bulky. Due to better 

regulation, the risk for investors decreases, and they are more open to investing 

in real estate, so it is a win-win situation for the builders, investors, and 

purchasers. In contrast, there seems a need for a uniform real estate law in the 

U.S. for all the estate as in the current scenario, the real estate law contains 

colossal dissimilarities in each other.249 

  

                                                
249 Khyati Dhuparr, Real Estate Laws- An Overview, Https://Www.Lawyered.In/Legal-Disrupt/Articles/Real-
Estate-Laws-Overview/ , Accessed On 13.06.2020,12;58 Pm 
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COMPETITION LAW ISSUES IN A DIGITAL 

MARKET 
-NAVPREET SINGH* 

 

ABSTRACT 

 

The object of competition law has been to prevent monopolization of a market. In this regard 

it aims at restricting any form of anti-competitive agreement, prevent abuse of dominant position 

by an enterprise and check upon an anti-competitive merger. These are the anticompetitive 

practices which an antitrust regulator seeks to restrict. It has been considering these issues 

across different sectors. However, with the advent of online platforms or digital markets, the 

notion of market has changed. It allows consumers to use internet to gain access to various 

services, purchase goods and to interact with people through social networking. Consequently, 

the number of providers of such digital markets has also increased. This increasing competition 

has given rise to anticompetitive practices as well.  

 

Thus, through this paper the researcher will examine the competition law issues in a digital 

market and the role of antitrust regulator in dealing with the same. For the same, first a brief 

background tracing the origin of competition law will be given. Thereafter definition of a digital 

market will be examined through its distinguishing features. Second, the anti-competitive issues 

which will be analyzed are: definition of a relevant market, establishing dominant position of 

an enterprise in a digital market, abuse of dominant position by an enterprise, exclusive 

distribution agreements, and merger regulation in a digital market. These issues will be studied 

with the aid of orders passed by the Competition Commission of India on anti-competitive 

practices of online platforms. In this regard, the essential provisions of the Competition Act, 

2002 will also be discussed. Although, the scope of the paper is restricted to position in India, 

however the study would be incomplete without understanding the international perspective on 

the issue, especially with regard to merger regulation. For the same, reference will be made to 

reports of antitrust regulators across different jurisdictions on competition issues in e-commerce 

                                                
* Currently pursuing PhD in Competition Law from Punjabi University, Patiala; B.A. LL.B (Hons.), LLM, National 
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sector. These reports have recognized the emerging competition law issues in a digital market 

and the need to address the same. Even draft Competition Amendment Bill, 2020 suggests 

amendments to be made to the Competition Act, 2002 in order to regulate data driven 

markets. These amendments if brought into force, along with policy changes can aid in 

addressing competition law issues in a digital market. 

 

Keywords:  Digital Market, Relevant Market, Exclusive Distribution 

Agreements, Abuse of Dominant Position, Combination 

Regulation. 
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TRACING THE ORIGIN OF COMPETITION LAW 

 

The origin of Competition law can be traced back to the Sherman Act, 1890. 

This law was brought into force in the United States of America, to restrict the 

formation of any agreement which hindered trade or attempted to monopolize 

the market. During that period, the formation of trusts was in vogue to control 

the market. These trusts were prevalent in sectors such as oil and steel, wherein 

the trust owners controlled the prices as well as the supply of the products since 

many competing businesses transferred their shares to this trust.   

 

Consequently, the law came to be known as anti-trust law, since it aimed at 

promoting competition in the market by way of breaking up the trusts.250 

Thereafter, the Clayton Act, 1914 was passed to control anti-competitive 

mergers and the Federal Trade Commission Act, 1914 was brought into force 

to control unfair trade practices.251 Further, different countries started to enact 

competition laws to act as a check upon anti-competitive practices.  

 

India also saw the enactment of Monopolies and Restrictive Trade Practices 

Act, 1969 to control monopolistic behaviour. However, because of the 

economic developments, the MRTP Act was replaced by the Competition Act, 

2002.252 The objective of these laws has been to promote free and fair 

competition in an economy. For the same, certain provisions have been made 

part of competition law across different jurisdictions. These are the prohibition 

of anti-competitive agreements, restricting abuse of dominant position, and 

preventing anticompetitive mergers. 

 

The enactment has also brought into operation enforcement agencies which are 

instrumental in  the implementation of these provisions. So far, the antitrust 

regulators have been instrumental in addressing anti-competitive issues across 

                                                
250 Vinod Dhall, Competition Law Today: Concepts, Issues and Law in Practice 2 (2019) (Oxford University Press, New Delhi). 
251 Ibid. 
252 Ibid. 
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different sectors. However, a new form of the market has come into existence 

in the current digital era, known as a digital market or an online platform.  

 

A digital market is also prone to anti-competitive practices and this paper aims 

to understand the relevant competition law issues in a digital market. This study 

will aid in understanding the position of the current competition law framework 

vis-à-vis a data-driven market. 

 

DEFINING DIGITAL MARKET 

 

With the advent of the internet, the notion of market changed. Nowadays, the 

internet is being used not only for searching for information but also for 

carrying out business activities. It has become a global phenomenon to conduct 

business. The term used by the European Commission is, an online platform. 

“It means an undertaking operating in two or more multi-sided markets, which uses the 

internet to enable interaction between two or more distinct but interdependent group of users, 

to generate value for at least one of the groups.” A wide interpretation has been given 

to the term to include services and activities such as marketplaces, social 

networking, search engines, payment systems and video sharing.253     

 

India is also witnessing growth in the e-commerce sector. It has been defined 

to include any form of business transaction which takes place over the 

internet.254 It has been noticed that this sector benefits the consumers since they 

are given the freedom to choose from a wide variety of products available on a 

single platform, which can be accessed from anywhere. Further, there are certain 

essential features of a digital market, which make it distinct from brick and 

mortar markets. It includes the functioning of a digital market based on 

algorithms, which are used to process and collect data.255 

                                                
253 UNCTAD, Competition issues in the digital economy, (July, 2019), available at: 
https://unctad.org/meetings/en/SessionalDocuments/ciclpd54_en.pdf (last visited on 14th August, 2020). 
254 Manoj Kumar Sinha and Susmitha P Mallaya (eds.), Emerging Competition Law 100-101 (ILI, New Delhi, 2017). 
255 UNCTAD, Competition issues in the digital economy, (July, 2019), available at: 
 https://unctad.org/meetings/en/SessionalDocuments/ciclpd54_en.pdf (last visited on 14th August, 2020). 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|185 

Another unique feature of a digital market is its fast-moving nature. This 

requires a thorough understanding of Big data which would enable to study the 

network effects of a platform. A network effect has been defined to mean the 

effect which a user of a service has on the value of that particular product and 

other existing or potential users.256 Further, the greater the number of users a 

company has, the more it enables any platform to collect data for providing 

improved services. This increases the user base of a company, which further 

allows it to monetize its services. It has been called as an interminable loop.  

 

As a result, it becomes difficult for a new entrant to compete against such a well 

-established platform.257 Thus, this shows that the objective of a digital platform 

includes profit maximisation as well as growth in the number of users.  

 

The source of earning profits also differs across different platforms. For 

instance, certain platforms generate revenue only from advertising by way of 

providing free services to users. These include search engines such as Google 

and social networking sites such as Facebook.   

 

Another form of revenue-generation is through transaction-based commission. 

These include cab service providers such as Uber and Ola and room rental 

services such as Airbnb.258 As a result, it is being said that the definition of 

market needs to be reassessed, in light of the new form of markets known as a 

digital marketer.259 Further, various reports have been published by different 

competition authorities to understand the impact of competition policy on 

                                                
256 Ibid. 
257 Ibid. 
258 World Economic Forum, Competition Policy in a Globalized, Digitalized Economy: Platform for Shaping the Future of Trade 
and Global Economic Interdependence, December, 2019, available at: 
http://www3.weforum.org/docs/WEF_Competition_Policy_in_a_Globalized_Digitalized_Economy_Report.pdf 
(last visited on 20th August, 2020). 
259 Viktoria Robertson, Antitrust Law and Digital Markets: A Guide to European Competition Law Experience in a Digital 
Economy, February 2020, available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3631002. (last visited on 
16th July, 2020). 
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digital markets.260 This, in turn, requires analysis of competition issues in a digital 

economy which are being discussed below. 

 

DEFINITION OF A RELEVANT MARKET 

 

The first concern which has emerged is concerning the definition of relevant 

market. The definition which has been adopted across different jurisdictions 

was drawn for brick and mortar markets. However, as mentioned above, a 

digital market has certain distinguishing features which set it apart from a brick 

and mortar market. Consequently, certain questions have arisen about the 

prevalent definition of a relevant market. For instance, it has been noticed that 

certain products which are made available on a digital platform are also made 

available offline.  

 

The concern here is whether these markets are to form part of a single relevant 

market or to be treated as separate relevant markets. Further, the traditional 

definition of a market which means buying of goods in exchange for money is 

not wide enough to include receiving of services in exchange for data. The 

digital markets have also been referred to as a multi-sided market or a two-sided 

platform. For instance, OYO platform connects budget hotels with potential 

consumers. Thus, it acts as a market for budget hotels as well for the consumers 

searching for budget accommodation.261  

 

Another example of the same is ‘Facebook’- a social networking site, which not 

only consists of users who use the platform to interact with their friends but 

also advertisers who want to advertise their products, to attract customers. For 

the same, it has been suggested to analyse each market side separately. But 

Economists argue that each market side for a digital platform cannot be studied 

individually, since the functioning of a digital market is different.262  

                                                
260 Ibid. 
261 Federation of Hotel & Restaurant Associations of India v. MMT & Others Case No. 14 of 2019. 
262 Supra Note 259. 
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In India, the Competition Act, 2002 defines the relevant market in terms of the 

relevant product market and relevant geographic market. Herein, the relevant 

product market means substitutable products.263 The aim of identifying the 

relevant product market is to identify products which put competitive pressure 

on the product of a particular firm.264 In terms of defining the relevant market 

in a digital economy, the CCI has dealt with this issue in various cases brought 

before it.  

 

For instance, in Ashish Ahuja v. Snapdeal.com265, the Commission concluded that 

online and offline markets only provide different channels of distribution for 

the same product and do not constitute separate relevant markets. It further 

stated that consumers may weigh their options available in both the markets 

before buying a product.  

 

Further, in the case of M/s Jasper Infotech Private Limited (Snapdeal) v. M/s Kaff 

Appliances (India) Pvt. Ltd.,266 the Commission reiterated that the products sold 

through online market must be treated at par with the products sold through 

retail outlets of the manufacturers. As a result, a manufacturer cannot deny 

warranty or post-sale services to consumers who purchase products through 

online platforms. In this case, the opposite party was aggrieved by the display 

of its products at discounted rates on informant’s website (Snapdeal). As a 

result, the opposite party displayed a ‘caution notice’ on its website 

(manufacturer of kitchen appliances), stating that its products sold by the 

informant on its platform are counterfeit and are not authorised by it. It further 

stated that it will not honour the warranties if the products are purchased 

through the informant’s website. The informant contended that this condition 

led to discrimination against an online sale channel. It further limited the market 

for distribution of goods, which violates sections 3(3)(a), 3(3)(b) and 3(3)(c) of 

the Competition Act, 2002. The Commission formed a prima facie view that 

                                                
263 The Competition Act, 2002 (Act 12 of 2003), s.2(t). 
264 Richard Wish and David Bailey, Competition Law 23-24 (2018) (Oxford University Press, United States of America). 
265 CCI, Case No. 17 of 2014. 
266 CCI, Case No. 61 of 2014. 
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the opposite party did act in violation of section 3(4) (e) read with section 3(1) 

of the Act and thereby directed the DG to investigate.  

 

Similarly, in Mohit Manglani v. M/s Flipkart India Pvt Ltd.,267 the informant alleged 

that the opposite parties indulged in anti-competitive practices. It was alleged 

that the online portals were entering into exclusive distribution agreements with 

the distributors of certain products. Some of these products were only available 

on online platforms, but not offline. The Commission did not give a conclusive 

view on the issue of treating the online and offline market as separate relevant 

markets.  At the same time, it concluded that the informants were not dominant 

either as online portals or as a market for the products as a whole. It further 

stated that such exclusive agreements were not adversely affecting the existing 

retailers, rather the entry of online platforms into the market contributed to 

increased competition in the relevant product market.  

 

Also, in the case of Deepak Verma v. Clues Network Pvt Ltd.,268 the Commission 

relying on its earlier decisions reiterated that online and offline markets are only 

different channels of distribution and are not separate relevant markets. Thus, 

the test used by the Commission in the abovementioned cases to determine the 

relevant market is substitutability.  

 

In another case before the Commission, the issue of abuse of dominant position 

was raised against Google. It was alleged by the informants (Matrimony.com 

and Consumer Unity and Trust Society), that search and advertising business 

was being run by Google in a discriminatory manner.269 In this case, to 

determine the relevant market, the DG relied upon the intended use and price 

of the products and services provided by Google. It was categorised into Online 

General Web Search Service in India and Online Search Advertising in India. 

                                                
267 CCI, Case No. 80 of 2014. 
268 CCI, Case No. 34 of 2016. 
269 Matrimony.com Ltd. v. Google LLC (Case Nos. 7 and 30 of 2012).  
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The online general web search service and specialized search services or site-

specific search services were distinct and non-substitutable.  

 

The DG further stated that online search advertising was different from offline 

advertising. It was also said to be different from other forms of advertising such 

as texts, images, graphics, social network advertising and marketing through e-

mails which are a type of non-search advertising. The search and non-search 

advertising are non-substitutable. Thus, it was concluded that online search and 

search advertising are complementary but do not form part of the same relevant 

market.  

 

Further, in the 2019 order against Google to determine the issue of abuse of 

dominance by the Company in the mobile operating systems market, the 

Commission concluded that operating systems designed for mobile devices is 

different from the one designed for desktop computers. It also excluded other 

operating systems such as iOS from the relevant market, since it cannot be 

licensed to third-party developers.270 The orders passed by the Commission 

against Google indicate that apart from treating the market as mere distribution 

channels, other factors also need to be taken into consideration to determine 

relevant market. It is essential to correctly determine the relevant market since 

it is the first step towards examining an anti-competitive practice by an 

enterprise. 

 

ESTABLISHING A DOMINANT POSITION OF AN ENTERPRISE 

 

Section 4 of the Competition Act, 2002 restricts an enterprise from abusing its 

dominant position. The Act defines the dominant position as ‘a position of strength, 

enjoyed by an enterprise, in the relevant market, in India, which enables it to operate 

independently of competitive forces prevailing in the relevant market; or affect its competitors or 

consumers or the relevant market in its favour’.271 It is not a mere position of 

                                                
270 Mr. Umar Javeed v. Google LLC (Case No. 39 of 2018). 
271 The Competition Act, 2002 (Act 12 of 2003), s.4. 
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dominance enjoyed by an enterprise but it’s the abuse of this dominant position 

which is prohibited under the Act.  

 

To determine the dominant position of an enterprise, factors given under 

section 19(4) are taken into consideration.272 The Commission mainly relies 

upon market share of an enterprise to determine its dominant position. For 

instance, in the case of Matrimony.com Ltd v. Google LLC273, the Commission 

determined the market share of Google to establish its dominant position. It 

was the main factor taken into account apart from the presence of high entry 

barriers to enter into the relevant market. However, it has been noticed that in 

digital markets, prices cannot only reflect the value of a product for a customer, 

since it also involves network effects and availability of services at zero prices. 

As a result, understanding the business models adopted by digital markets is 

essential in order the understand the market power enjoyed by an enterprise.274  

 

Additionally, other factors such as countervailing buyer power should also be 

taken into consideration to determine the dominant position of an enterprise. 

The former appellate tribunal COMPAT also stated in the case of Meru Travel 

Solutions that factors other than market share needs to be studied to determine 

the dominant position of an enterprise.275 Another issue that has come up is 

whether access to data provides a competitive advantage to an existing player 

over a new entrant. Studies conducted have shown a mixed result.276 For 

instance, apps like Spotify were able to gain market power even without access 

to data. Thus, a further study of various factors given under section 19(4) is 

required to be undertaken concerning a digital market, since the regulators solely 

rely on market share to establish dominant position of an enterprise.  

 

 

                                                
272 The Competition Act, 2002 (Act 12 of 2003), s.19(4). 
273 Case Nos. 7 and 30 of 2012. 
274 Supra Note 258. 
275 Meru Travel Solutions Private Limited v. CCI Appeal No. 31 of 2016. 
276 Supra Note 258. 
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ABUSE OF DOMINANT POSITION 

 

After a dominant position of an enterprise has been ascertained, the next step 

is to study whether an enterprise has abused its dominant position. Section 4 of 

the Competition Act, 2002 categorises abuse into exploitative and exclusionary 

behaviour by an enterprise. Exploitative behaviour can be in the form of 

excessive pricing and exclusionary behaviour can be in the form of denial of 

market access.277  

 

For instance, in the case of All India Online Vendors Association v. Flipkart India 

Private Limited278, it was alleged by the informant that Flipkart India sold goods 

to companies such as WS Retail (which was owned by Flipkart Internet Private 

Limited till 2012)  at a discounted price, and further these goods were sold on 

an online platform operated by Flipkart. This was said to be a strategy adopted 

by Flipkart, to acquire goods from certain sellers and immediately sell it to WS 

Retail at a discounted rate. Subsequently, WS Retail would sell the goods on 

Flipkart’s website. This was alleged to be in contravention of section 4(2)(a) of 

the Competition Act, 2002. Further selling of goods at lower prices, resulted in 

denial of market access to certain individual sellers, which was in contravention 

of section 4(2)(c) of the Act.  

 

The Commission, concluded that since Flipkart India was not holding a 

dominant position in the relevant market, so abuse of dominance cannot be 

determined. However, in its recent order, the NCLAT set aside CCI’s order and 

directed it to investigate abuse of dominant position by Flipkart. The Tribunal 

relied upon Income Tax Appellate Tribunal’s order, wherein it noted that selling 

at below cost was a strategy to establish a monopoly in the market by brand 

building.279  

                                                
277 The Competition Act, 2002 (Act 12 of 2003), s.4. 
278 Case No. 20 of 2018. 
279 MM Sharma, NCLAT directs investigation into alleged abuse of dominant position by Flipkart-Quashes earlier CCI order closing 
the case, April 9, 2020, available at: https://www.lexology.com/library/detail.aspx?g=6fdb8729-6140-47f0-8f90-
34f96cc799d1 (last visited on 7th August 2020). 
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Another practice which is seen as an abuse of dominant position is predatory 

pricing. It has been defined under section 4 of the Act as selling of goods or 

provision of services, at a price which is below the cost of production. The 

object here is to eliminate competitors from the relevant market.280 This issue 

of predatory pricing in digital markets was brought before the Commission 

against online platforms offering huge discounts during certain events.  

 

It was alleged by All Delhi Computer Trader Association in the case of Mohit 

Manglani v. M/s Flipkart India Pvt Ltd, that online portals such as Amazon and 

Flipkart have been selling products at very low prices. However, the 

Commission observed that since the OP’s were not holding a dominant position 

in the relevant market, so the issue of abuse of dominant position does not 

arise.281 The position of the Commission, in the Mohit Manglani case is in 

contrast to the AIOVA case mentioned above.282  

 

Thus, the investigation, in AIOVA case may bring out a different result 

regarding the issue of abuse of dominant position by online portals. Similar 

findings were given by the Commission in the case against online hotel booking 

platforms. It stated that charging service fee from some hotels and not from 

others was found to be discriminatory. Additionally, it ordered an investigation 

to be made about the allegations of platforms indulging in predatory pricing and 

denial of market access to certain hotels.283  

 

EXCLUSIVE DISTRIBUTION ARRANGEMENTS 

 

The exclusive distribution agreement is a form of anti-competitive agreement 

prohibited under section 3 of the Competition Act, 2002. Any form of 

agreement which causes an appreciable adverse effect on competition in India 

                                                
280 The Competition Act, 2002 (Act 12 of 2003), s.4. 
281 Supra Note 266. 
282 Supra Note 278. 
283 Federation of Hotel & Restaurant Associations of India v. MMT & Others Case No. 14 of 2019. 
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is prohibited under the Act.284 With regard to the digital markets, the issue that 

has arisen is distributors entering into exclusive distribution arrangements with 

owners of the digital marketplace. The same was alleged in the Mohit Manglani 

case as discussed above.285 

 

It was alleged that exclusive distribution agreements were entered into with 

certain sellers for the launch of the latest products. To prove such allegations, 

it is first essential to establish the existence of an agreement. Thereafter, the 

appreciable adverse effect of such arrangement is to be proved taking into 

account the factors mentioned under section 19(3) of the Act. Some of these 

factors are: the creation of barriers to entry in the relevant market, foreclosure 

of competition in the market etc.286 

 

Consequently, taking into account these factors, the Commission concluded 

that the arrangement does not have an appreciable adverse effect on 

competition in the relevant market. Further, the entry of e-portals in the market 

has led to an increase in competition. It also benefits the consumers by allowing 

them to weigh the pros and cons of various products before choosing a product 

and avail delivery of the product at their doorstep.  

 

Another issue that has been brought up before the Commission is with regard 

to algorithmic pricing strategy adopted by radio taxi service providers. This 

practice of price determination through algorithms has been adopted by radio 

taxi service providers. These service providers operate through an application 

under which riders are matched with drivers. For the same, the riders are 

required to download the respective apps on their phones. Thereafter, the 

potential riders book a cab as per the requirement. The estimate of the price to 

be charged for the journey is provided beforehand through an algorithm.287  

 

                                                
284 The Competition Act, 2002 (Act 12 of 2003), s.3. 
285 Supra Note 267. 
286 The Competition Act, 2002 (Act 12 of 2003), s.19(3). 
287 Samir Agarwal v. ANI Technologies Case No.37 of 2018. 
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In the case of Samir Agarwal v. ANI Technologies288, the informant alleged that 

pricing mechanism adopted by radio taxi service providers like Ola and Uber, 

deny the opportunity to individual drivers to compete with each other. This, in 

turn, amounts to the practice of price fixation. It was further alleged that the 

drivers who were attached to the respective networks of Ola and Uber, only 

acted as independent third-party service providers rather than as their 

employees. As a result, the network providers acted as the ‘Hub’ where ‘spokes’ 

i.e. the competing drivers colluded on prices. However, the Commission 

concluded that the algorithm-based pricing mechanism adopted by the platform 

did not amount to collusion between the drivers. It further observed that a hub 

and spoke cartel would require an agreement between all the drivers to set prices 

through the platform or any form of agreement with the platform to coordinate 

prices. Even the appellate tribunal upheld the findings of the Commission in 

this case.  

 

However, the Commission has stated in its findings that Ola and Uber act as 

separate entities from their drivers. Thus, the drivers acting as separate entities 

entered into agreements with the online platforms, knowing well that other 

drivers also enter into such agreements with the e-portals. This, in turn, gives 

rise to a hub and spoke arrangement, wherein the hub i.e. online portal sets the 

price, which the spokes i.e. the drivers follow.  

 

Further, the drivers are considered as competitors in the market for radio taxis 

among whom the prices are coordinated by the e-portals as per the data 

provided. This understanding among the drivers that price will be determined 

by a common platform can be said to be an anti-competitive agreement violative 

of section 3(3)(a).289  

 

                                                
288 Case No. 37 of 2018. 
289 Chandola Basu, Algorithms and Collusion: Has the CCI got it wrong?, February 28, 2019, available at: 
http://competitionlawblog.kluwercompetitionlaw.com/2019/02/28/algorithms-and-collusion-has-the-cci-got-it-
wrong/?doing_wp_cron=1596996852.3978469371795654296875#_ftn1 (last visited on 12th August, 2020).  
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In other jurisdictions such as the UK and USA, there have been cases where it 

has been recognized that competition law can deal with algorithms. The cases 

dealt with the issue of online sellers of posters adopting specific algorithms to 

coordinate upon the rates at which the posters would be sold through Amazon 

web portal. As a result, consumers were charged the same prices for the same 

products sold by different sellers. This eliminated price competition among the 

online sellers.290 

 

Also, a market study on e-commerce was conducted by the Commission, in light 

of the growth in the e-commerce sector. The retailers who participated in the 

study also stated that there have been instances where certain smartphone 

brands had launched their products through these online platforms. Further 

instances of exclusive agreements can be seen in cases where certain restaurants 

agree to be listed exclusively on a specific platform. Thus, the report has 

recognized the anti-competitive issues in the digital markets. At the same time, 

it also states that these issues have to be addressed in a manner which does not 

restrict innovation and consumer welfare.291 

 

COMBINATION REGULATION 

 

One of the essential provisions in competition laws across different jurisdictions 

is a combination or merger regulation. Merger here means the amalgamation of 

two or more entities into one entity. The objective here is to prevent such 

mergers which restrict competition in the relevant market. Section 6 of the 

Competition Act, 2002 states that no enterprise shall enter into any combination 

which causes an appreciable adverse impact on competition in the relevant 

market in India.292  The threshold limits which make a merger subject to review 

                                                
290 Vaibhav Choukse, “Why digital cartelisation will be a new challenge for the anti-trust regime”, Financial Express, 
August 13, 2018, available at: https://www.financialexpress.com/opinion/why-digital-cartelisation-will-be-a-new-
challenge-for-the-anti-trust-regime/1278723/ (last visited on 17th August, 2020). 
291 CCI, Market Study on E-Commerce in India, (January, 2020), available at: 
https://www.cci.gov.in/sites/default/files/whats_newdocument/Market-study-on-e-Commerce-in-India.pdf (last 
visited on 13th August, 2020). 
292 The Competition Act, 2002 (Act 12 of 2003), s.6. 
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by the Commission is given under section 5 of the Act. However, the provision 

does not provide for taking into account the value of data and the extent of 

control over it by the merging parties.293 

 

It has been observed that in a digital economy, control over data gives an 

advantage to any business operating in the market.294 For instance, Facebook 

has attained a dominant status since it has been able to attract a large number 

of users, is a social network with the most opportunities to reach many people. 

Even the advertisers have benefitted from the same due to the increased 

number of users. However, such a dominant status can be challenged by new 

firms entering the digital market.  

 

As a result, to maintain its dominant status, acquisitions of these new firms by 

a dominant firm has been noticed. For instance, from 2007 to 2018 Facebook 

acquired or attempted to acquire more than 100 companies in the relevant 

market.295 The recent one being, billion-dollar acquisition of instant messaging 

rival WhatsApp by Facebook in 2014. It now owns popular apps such as 

Instagram, Messenger, Facebook and WhatsApp.  

 

Even the antitrust authorities during the initial acquisitions did not raise concern 

regarding such mergers. But recently the German Competition Law has 

undergone amendment as per which, if a merger transaction value exceeds 400 

million euros, notification of the same will have to be given to the German 

Federal Cartel Office. Thus, a notification will have to be given in case of 

takeover of small companies by a large platform even if a small company does 

not meet the relevant domestic turnover threshold of 5 million euros.296  

                                                
293 UNCTAD, Competition issues in the digital economy, (July, 2019), available at: 
https://unctad.org/meetings/en/SessionalDocuments/ciclpd54_en.pdf (last visited on 14th August, 2020). 
294 Ibid. 
295 Mark Glick and Catherine Ruetschlin, Big Tech acquisitions and the potential competition doctrine: The Case of Facebook, 
(October, 2019), available at: https://www.ineteconomics.org/uploads/papers/WP-104-Glick-and-Reut-Oct-10.pdf 
(last visited on 15th August, 2020). 
296 Supra Note 293. 
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A similar step was also taken by the Austrian Federal Competition Authority. 

In the UK, Furman Report was published which also made recommendations 

with regard to competition law assessment in the digital era.297 Even the 

European Commission has recognized the fact that certain acquisitions may 

escape its scrutiny due to the current turnover threshold given under the EU 

Merger Regulation. One of the reasons being that new companies have a low 

turnover in the beginning since their object is to increase their user base.298  

 

At the same time, it did not introduce amendments in the threshold limits, 

stating that it would first analyse the effect of amendments introduced by 

German and Austrian Competition Authorities, before bringing about any 

change in the EU Merger Regulation.299 However, based on referrals made by 

member states, the Commission did examine the acquisition of Shazam by 

Apple, even though the party did not meet turnover thresholds.300 It has been 

said to be a discretionary approach, which gives power to the Commission to 

investigate any merger which raises anti-competitive concerns.301 

 

In India, unlike EU the CCI does not have the power to review non-notifiable 

mergers. Further, in case of mergers which were notified to the Commission, it 

only applied factors such as market share, barriers to entry etc. as the measures 

to analyse market power. The same was noticed in case of a merger between 

Flipkart and eBay or between Walmart and Flipkart. It has been observed that 

while examining these mergers, the Commission did not take into account the 

dynamic nature of digital markets.302 

                                                
297 Baris Yuksel, Turkey: The beginning of the new challenge: Merger control in Digital Economy, (January, 2020), available at: 
https://www.mondaq.com/turkey/antitrust-eu-competition-/884564/the-beginning-of-the-new-challenge-merger-
control-in-digital-economy (last visited on 16th August, 2020). 
298 European Commission, Competition Policy for the Digital Era, (2019), available at: 
https://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf (last visited on 16th August, 2020). 
299 Ibid. 
300 European Commission, Mergers: Commission clears Apple’s acquisition of Shazam, (September, 2018), available at: 
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_5662 (last visited on 16th August 2020). 
301 Ramji Tamarappoo & Nandita Jain, Competition Assessment of Mergers in Digital Markets, (March, 2020), available at: 
https://www.cci.gov.in/sites/default/files/whats_newdocument/Papers.pdf (last visited on 17th August, 2020). 
302 Ibid. 
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The most recent merger which is undergoing review by the CCI is Facebook’s 

proposal to invest into Reliance Jio Platform. In view of the growing digital 

markets, the Commission stated that it may consider amending merger 

regulations to prevent misuse of user’s data. However, Facebook has said that 

the deal would be beneficial to the consumers as well as the small 

neighbourhood stores operating in the country.303 It would allow consumers to 

obtain required products from the nearby stores by transacting with JioMart 

using WhatsApp. Now, the factors which will be taken into account to assess 

this merger is to be seen. However, there are certain factors which should be 

taken into account while assessing such mergers. These include whether the 

proposed merger would lead to an enterprise enjoying a dominant position and 

the likelihood of abuse of such a dominant position. This, in turn, requires that 

any competitive constraints need to be addressed before a merger coming into 

effect. Further, it is essential to analyse whether the merger will promote 

consumer welfare and innovation.304  

 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                
303 Manish Singh, “India’s antitrust watchdog is reviewing Facebook’s 5.7 billion dollar deal with Reliance Jio 
Platforms”, TechCrunch, June 17, 2020, available at: https://techcrunch.com/2020/06/17/indias-antitrust-watchdog-
is-reviewing-facebooks-5-7b-deal-with-reliance-jio-platforms/ (last visited on 16th August 2020). 
304 Supra Note 298. 
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CONCLUSION & SUGGESTIONS 

 

The emerging digital markets have been seen to be a positive move in terms of 

an increase in access to various goods as well as services. It has greatly benefitted 

the consumers since now they are given a variety of options to choose from, 

due to the increase in competition among the market players. At the same time, 

issues are being raised before the antitrust regulators that the owners of these 

digital markets are indulging in anti-competitive practices. The enterprises have 

been accused of entering into exclusive distribution agreements, abuse of 

dominant position and moving forward with mergers which enables them to 

exercise sufficient control over the relevant market. 

 

 Additionally, from the study of cases before the CCI, it has been noted that the 

Commission has been more inclined towards promoting innovation. Here it 

becomes essential to understand that the market structure of a platform market 

is different from a brick and mortar market. Thus, the first step in this regard is 

to understand the network effects of a digital market, to correctly define the 

relevant market in a given case. To define these multi-sided markets, reliance 

needs to be placed not only on monetary transactions but also data flow which 

takes place in such markets.  

 

Moreover, the provision of free products or services in exchange for data needs 

to be taken into consideration. Taking into account this fact, German 

Competition Law has been amended to include the provision of such services 

in the definition of the market.305 This shows that additional criteria should be 

taken into account to define a digital platform market.  

 

Further, with regard to the issue of establishing dominant position and abuse of 

dominant position, the factors to be taken into consideration as given under the 

Competition Act, 2002 are not sufficient. Factors such as network effects which 

                                                
305 Supra Note 293. 
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give control over data, parallel use of services from different providers and the 

switching costs for users should be taken into account.306 Moreover, it has been 

observed from the cases before the CCI that apart from the market share, other 

factors are not given due weight to decide upon the issue of dominant position. 

This, in turn, requires a further study of these factors in terms of their 

applicability to digital markets.  

 

However, with regard to the issue of abuse of dominant position by digital 

markets, the position of the Commission has started to vary in recent cases. It 

has directed an investigation to be made to understand the market structure 

adopted by digital markets. At the same time the Competition Act, 2002 does 

not deal with the issue of collective dominance. As a result, allegations relating 

to the same escape scrutiny by the Commission. This was seen in the case of 

allegations of collective dominance by cab aggregators and online hotel booking 

platforms.307 Thus, an amendment is required to be made to the Competition 

Act, 2002 to introduce the provision of collective dominance.  

 

With regard to the issue of anti-competitive agreements, it has been observed 

that so far in digital markets these agreements are entered into in the form of 

exclusive distribution agreements. The Commission has recognized in its report 

on e-commerce that this issue has to be analysed on case to case basis since it 

can contribute to increasing competition in the relevant market. Further, in view 

of the decision in the Uber case, section 3 of the Competition Act, 2002 is 

proposed to be amended to include a hub and spoke arrangement.308  

 

On the issue of Combination Regulation, certain amendments are required to 

be made in the Competition Act, 2002 to prevent monopolization and 

consequent abuse by an entity which attains a position of strength due to a 

                                                
306 Ibid. 
307 Supra Note 283. 
308 The Competition (Amendment) Bill, 2020, s. (3)(3), available at: 
https://www.taxmanagementindia.com/file_folder/folder_5/Draft_Competition_Amendment_Bill_2020.pdf (last 
visited on 19th August, 2020). 
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merger. For the same, the transaction value-based threshold is to be 

promoted.309 To address this issue, the Draft Competition Law Amendment 

Bill, 2020 seeks to introduce a new provision under section 5 of the Act, which 

seeks to give power to the Central Government acting in consonance with the 

Commission to determine threshold limits for a merger.  

 

This is an important step towards regulating digital market mergers which earlier 

escaped scrutiny by the Commission. The term ‘control’ has been redefined to 

mean a “singular or joint ability of an enterprise or a group to exercise ‘material influence’ 

over the management or affairs or strategic commercial decisions”.310 However, the bill does 

not define the term ‘material influence’. 

 

Further, policy on competition, e-commerce and consumer protection can play 

a significant role in ensuring fair access by all market players to online platforms. 

For instance, India’s e-commerce policy has laid down a transparency 

requirement as per which e-commerce entities are required to make complete 

disclosure to the consumers with regard to the purpose and use of data 

collection.  

 

The antitrust regulator has to take into account the network effects while 

approving a merger. Instead of bringing in a new regulator to deal with data-

driven markets, a technology wing should be set up within the antitrust 

regime.311 This would aid in understanding the aspect where algorithms are used 

by the data-driven market to indulge in anti-competitive practices. India’s 

competition law being in its initial phase, this step will guide the Commission to 

deal with anti-competitive issues in a digital market. More so even the 2020 draft 

                                                
309 Supra Note 301. 
310 The Competition (Amendment) Bill, 2020, available at: 
https://www.taxmanagementindia.com/file_folder/folder_5/Draft_Competition_Amendment_Bill_2020.pdf (last 
visited on 19th August, 2020). 
311 The Department for Promotion of Industry and Internal Trade, Draft National e-Commerce Policy, (February, 2019), 
available at: https://dipp.gov.in/sites/default/files/DraftNational_e-commerce_Policy_23February2019.pdf (last 
visited on 19th August, 2020).  
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on e-commerce policy has recognized the fact that digital monopolies have to 

be prevented from abusing their dominant position.312  

 

To conclude, the objective of bringing into force competition laws from the 

beginning has been to prevent monopolization of a market. Presently, this 

practice is being noticed among digital markets and to curb the same instead of 

a complete overhaul of competition laws, proposed amendments and policy 

changes can aid in addressing competition issues in digital markets. 

  

                                                
312 Saritha Rai, “Government’s e-commerce policy draft limits Amazon, Google, Facebook in boost to local start-
ups”, The Print, (July 4, 2020), available at: https://theprint.in/india/govts-e-commerce-policy-draft-limits-amazon-
google-face-in-boost-to-local-startups/454691/ (last visited on 19th August, 2020).  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|203 

COMPLEXITIES IN CROSS BORDER 

INSOLVENCY LAWS: INDIAN INSOLVENCY 

LAWS & PRACTICES IN RELATION TO CROSS 

BORDER INSOLVENCY 
-TARUN KUMAR* 

 

ABSTRACT 

 

The huge increase in international trade in modern times and the development of a global 

market-place have inevitably led to an increase in the number, size, and complexities of 

International/Cross-border Insolvencies. The investment of corporations in multiple countries 

around the world and huge diversity in terms of location of assets, due to asset leakage across 

the globe, of a particular corporation leads to massive complexities in valuation and assessment 

at the time, when such a corporation declares insolvency. This problem becomes even more 

complex when it comes to the fact that the Insolvency and Bankruptcy Code, 2016 does not 

contain the procedure in the matters of Cross Border Insolvency. Thus, it has become the issue 

of key importance for the evolution of Indian Insolvency Jurisprudence. The article seeks to 

clarify the Indian norms for resolution of cross border insolvency by addressing the basic 

principles of cross border insolvency. 

 

Keywords: International Insolvency, Insolvency and Bankruptcy Code, 2016. 
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UNDERSTANDING INSOLVENCY AND BANKRUPTCY 

 

Bankruptcy is a proceeding by which possession of the property of a debtor is 

taken for the benefit of the creditors, generally, by an officer appointed for the 

purpose, the property being realized and, subject certain priorities, distributed 

rate-wise amongst those creditors i.e. the persons to whom the debtors owe 

money or have incurred pecuniary liabilities. Commenting on the principles of 

bankruptcy laws, Lord Ellenborough stated, “The principle of bankruptcy laws 

is to prevent persons craftily obtaining into their hands' great substance of other 

men’s goods and at their wills and pleasures consuming the substance obtained 

by the credit of other men, and it is always to be remembered that it is the 

protection of persons who have so given credit which is the professed object of 

bankruptcy laws.”313 

 

The intent behind quoting the above statement is to establish that the insolvency 

laws have, primarily, two fixed purposes – Firstly, they enable a person to get rid 

of the burden of debts which his assets are no longer in a position to pay so that 

when freed from his burden, he may have a fresh start in life. Secondly, whatever 

has remained of his assets, they should be taken charge of by a third person and 

distributed equally among those who have claims against the insolvent. 

 

“The object of insolvency law is to make all the property of the insolvent 

divisible amongst all the creditors. The Act314 provides the machinery by which 

the insolvent can be given relief and also the machinery by which the creditors, 

who are not secured in the payment of their debts, are to be satisfied. The 

Insolvency Act315 provides for the particular protection of the insolvent and 

general protection of creditors and the trading public. It is administrative and 

adjective law. The policy and object underlying it are to secure the distribution 

of a debtor’s estate among his creditors and to prevent the more active creditors 

                                                
313 Sutton V. Weeley, 103 ER 171: (1806) 7 East 442.  
314 The Provincial Insolvency Act, 1920, No. 5, Acts Of Parliament (Feb. 25), 
Https://Www.Indiacode.Nic.In/Bitstream/123456789/12905/1/The_Provincial_Insolvency_Act%2C_1920.Pdf 
315Ibid. 
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from getting an undue advantage over those who may be less active. Section 6 

of the said Act316 is related to the concept of insolvency. The insolvency 

jurisdiction of courts can be exercised for adjudicating a person as insolvent 

only if he is a debtor under the Act317 and has committed any one of the acts of 

insolvency and enumerated in Section 6.”318 

 

Insolvency generally means a state of a person in which he/she is unable to pay 

his/her debts when the date is due to pay that debt. Categorically, insolvency 

may also mean that the person lacks the means to pay his/her debt i.e. it is a 

condition in which a person’s assets and liabilities are such that even if the 

former made available immediately, it would not be sufficient to discharge 

him/her from the latter. Insolvency can be of two types –  

 

a. Cash flow Insolvency – this situation of insolvency arises 

because of the lack or absence of money/cash and when a person 

has exhausted any other ways available to pay the due debts. 

 

b. Balance Sheet Insolvency – the situation when the inflow is less 

than the outflow and the value of the total assets available is less 

than the debts owed or in other words the total assets directly or 

indirectly held by the company are less than a total liability. 

 

The key difference between insolvency & bankruptcy is that the stage of 

insolvency is before that of bankruptcy. Insolvency, in general, is a stage of 

economic distress when a person is unable to pay his/her debts whereas 

bankruptcy is the final stage whereby an application of bankruptcy is filed before 

the court and the court decides about how an insolvent debtor may discharge 

from his debts by selling the assets to the creditors or by erasing the debts that 

can’t be paid. 

                                                
316Ibid. 
317Ibid. 
318 Sulthan Pillai V. Municipal Commr, (2002) 1 KLT 905; (2002) 2 CLT 604. 
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Cross Border Insolvency may be defined in a nutshell that when an Insolvency 

proceeding or a case of domestic insolvency crosses the jurisdictional borders 

and becomes an aspect of concern in which the laws of two or more countries 

have jurisdiction of the proceedings of one particular insolvency. The 

dimensions of cross border insolvency expanded after the after different 

economies opened their markets for external investments and businesses, for 

India it was the period of the 1990s. 

 

CHALLENGES TO CROSS BORDER INSOLVENCY: 

 

The problems arising out of cross border insolvency are not contemporary, the 

traces can be found even in the cases filed before the establishment of common 

law courts. A Dutch trading firm was declared bankrupt and an English creditor 

brought proceedings before the English court to attach certain sums owing to 

the Dutch firm. The court held that the bankruptcy proceedings had vested all 

the assets of the Dutch firm (including monies owed to it by English debtors) 

in the Dutch assignees and the English creditor had to surrender its attachment 

and prove it before the Dutch courts.319 An English court held that there should 

be only one universal process for the distribution of a bankrupt's property, and 

where that process was pending elsewhere; the English courts should not let 

actions within its jurisdiction interfere with that process.320 

 

Municipal Insolvency Law is based on one simple truth i.e. some businesses and 

commercial transactions will fail and in the same chain; some obligations will 

not be satisfied in full321 which means that there will be situations of bankruptcy 

and insolvencies free-market economy. Historically, insolvency law was very 

much intra-jurisdiction focused, drafted at a time when most businesses and 

commercial transactions, operated within their borders. Globalization and 

                                                
319 Solomons V. Ross (1764) 1 Hy Bl 131n : 126 ER 79. 
320 Galbraith V. Grimsaw 1910 AC 508. 
321 Thomas M. Gaa, Harmonization Of International Bankruptcy Law And Practice: Is It Necessary? Is It Possible? 
27 INT’L L. 881 (1993). 
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increased cross-border trade have changed the fabric of business, with most 

business relationships having multiple links crossing borders and it is in this 

context that the implications of insolvency need to be put to the test, giving 

those affected, effective and timely legal recourse in a streamlined and logical 

process.322 

 

The huge increase in international trade in modern times and the development 

of a global market-place have inevitably led to an increase in the number, size, 

and complexities of International/Cross-border Insolvencies.323 More ground-

breaking problems have arisen since the creation of multinational trading 

corporations which, in many cases, have the least economic connection with 

any particular place of incorporation.324 

 

India after the enactment of Insolvency of Bankruptcy Code, 2016 which was 

broadly based on United Nations Commission on International Trade Law 

(UNCITRAL) Model Law on Cross-border Insolvency covers approximately 

every scenario concerning Insolvency and Bankruptcy, however, lacks in the 

periphery of International Insolvency as it just concerns with the situation when 

a foreign creditor initiates insolvency proceedings against an Indian debtor. At 

this point, it is pertinent to note that there are four provisions in Insolvency & 

Bankruptcy Code, 2016 that touches the aspect of International Insolvency – 

 

a. Section 3 (23) – Definition of Person includes a person resident 

outside India 

b. Section 3 (27) – Definition of Property includes a property 

situated outside India 

c. Section 234 – Agreement between Central Government and 

Government of any other country for enforcement of the code. 

                                                
322 Ran Chakrabarty, Key Issues In Cross-Border Insolvency, National Law School Of India Review, Vol. 30(2), 2018, 
119-135. 
323 Sir Peter Millet, Cross Border Insolvency: The Judicial Approach, International Insolvency Review, Vol. 6, Jan. 09, 
2007, ISSN:1180-0518 Available At Https://Doi.Org/10.1002/Iir.3940060202  
324Supra Note 322. 
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d. Section 235 – Letter of request to a country outside India in 

certain cases 

 

Furthermore, there are three significant scenarios in Indian context under 

International Insolvency: - 

 

a) Where the creditors of an Indian debtor enforce their legal rights 

over the assets of that debtor which are situated outside the 

jurisdictional border of India. 

b)  Where the creditors of foreign debtor enforce their rights over 

the assets of that debtor which are situated in India. 

c)  Where the Indian creditors enforce their rights over the assets of 

a foreign debtor which are situated outside the jurisdictional 

border of India. 

 

The issues that emerge from the abovementioned scenarios are extensively 

complex and raw because when an international insolvency dispute is 

undergoing, the difference in domestic insolvency laws can highly influence the 

outcome of the dispute depending on the location at which the dispute is 

litigated and this may result into local creditors or the foreign representative 

initiating additional local insolvency proceedings (which lead to the 

commencement of litigation in that jurisdiction).325  

 

With the effect of LPG (Liberalization, Globalization, and Privatisation) the 

companies are transcending their domestic borders, with the expansion of their 

goods & services, seeking heterogeneous markets for better exposures.326 Now 

considering that when the transnational company encounters a situation of the 

financial crisis, it automatically exposes itself to the numerous regulatory 

authorities that might not be sync in terms of the Insolvency/Bankruptcy 

                                                
325 This May Lead To Parallel Litigations And Insolvency Proceeding Against The Debtor Whereby All Such 
Litigations Meet The Jurisdictional Requirements. 
326 Kent Anderson The Cross-Border Insolvency Paradigm: A Defence Of The Modified Universal Approach 
Considering Japanese Experience, 21 U. PA. J. INT’L ECON. L. (2000). 
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procedures and this situation presents us with the classic question of Conflicts 

of Law. 

 

UNCITRAL MODEL LAW 

 

The UNCITRAL Model Law on Cross-border Insolvency is the sole instrument 

that attempts to deal with the complexities of International Insolvency, 

however, the law should not be deemed as a substantive and unified law for 

resolving cross border insolvency. It is designed to assist the states and equip 

their insolvency laws with the modern legal framework to efficiently resolve the 

challenges towards cross-border insolvency proceedings in the International 

paradigm.327  

 

The model law, if adopted, will significantly make the proceedings of 

International Insolvency smooth because it lays down certain provisions that 

extensively focus on four key elements: - Access, Recognition, Relief, 

Cooperation, and Coordination.328 But one should not believe that the 

UNCITAL Model Law resolves all the problems about Cross-border 

insolvency, however, it does solemnize the procedures about the same. 

 

The general private international law principles distil down three key questions 

to identify the jurisdiction concerning insolvency procedures i.e. application of 

the law, jurisdiction over the administration, how the judgment asserts control 

over the assets?329 In the essence of these questions of jurisdiction and the laws 

for the governance and regulation of insolvency across the borders private 

international law traditionally follows two approaches for the treatment of a 

financially distressed debtor – 

 

 

                                                
327 UNCITRAL Model Law On Cross-Border Insolvency; 1997, UN Commission On International Trade  Law (May 
30), Https://Uncitral.Un.Org/En/Texts/Insolvency/Modellaw/Cross-Border_Insolvency 
328 Ibid.  
329 James Fawcett & Janeen M. Carruthers, Cheshire, North & Fawcett Private International Law, 14th Edition. 
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1. TERRITORIAL APPROACH 

 

This approach firmly emphasizes on the principle of ‘situs’ under private 

international law330 and states that the insolvency proceedings will be carried out 

as per the location of the assets of the financial debtor wherein if a debtor has 

assets covering more than one jurisdiction then the authority having jurisdiction 

over those assets will govern them and the other assets shall be governed by 

some other authority. For instance, if a debtor ‘D’ has assets in both countries ‘A’ 

& country ‘B’ then country ‘A’ shall be governing the assets which are located 

in its jurisdiction, and country ‘B’ shall be governing the assets located in its 

jurisdiction. 

 

The major criticism with this approach is that it depends on the comity of the 

countries and their corporation with each other if the proceedings are initiated 

in all the jurisdictions as per the situs rule.331 Now, the problem arises when some 

countries exercise their jurisdiction broadly which in result inhibits the 

jurisdiction of the other country(s) thus, inviting the conflict of law. 

 

2. UNIVERSALIST APPROACH 

 

The potential chaos of multiple litigations and laws governing cross border 

proceedings was the reason behind the development of the Universalist 

Approach.332 It is a dominant theory of an ideal international insolvency regime 

which advocates that only one law should control the assets of a financial debtor 

in multiple jurisdictions regardless of the location of the assets.333 The theory 

refers to a system in which a single court/authority controls the administration 

of the assets of financial debtor located worldwide.334 The supporters of this 

                                                
330 Supra Note 321. 
331 Hilton V. Guyot, 159 U.S. 113 (1895). 
332 John A.E. Pottow, Procedural Incrementalism: A Model For International Bankruptcy,  
Https://Repository.Law.Umich.Edu/Articles/619 
333Supra Note 322. 
334 Lynn M. Lo Pucki, Cooperation In International Bankruptcy: A Post Universalist Approach, 84 CORNELL L 
REV. 696 (1999). 
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theory opine that the court can be a court of the ‘home country’ or the ‘centre 

of the debtor’s interest’ or where the ‘proceedings initiated at the first point of 

time’.335 The complications with this theory arise due to individual sovereignty 

of nations as no country will permit any foreign court to make and directly 

enforce orders in its jurisdictions.336 

 

INDIAN CROSS-BORDER INSOLVENCY LAWS 

 

The issue of insolvency remained unresolved for a long period until the 

enactment of Insolvency and Bankruptcy Code in the year 2016 wherein it laid 

down the provisions for dealing with the problems about the financial debtor 

and its creditors.337 However, India still lacks well settled and codified law on 

the issue of administration of assets located worldwide of a financial debtor i.e. 

cross-border insolvency which started evolving in 2018.338 India has adopted the 

UNCITRAL Model Law on Cross Border Insolvency and Bankruptcy Code, 

2016 with certain alterations – the draft suggests that the basis of the law should 

be on bilateral treaties as it will lead to ambiguity and thus disfavours them.339 

The draft as referred from the laws of United States, United Kingdom, and the 

UNCITRAL Model Law, does satisfy mostly all the issues concerning cross-

border insolvency, but leaves some minor intricacies that is left untouched by 

most of the nations while discussing cross-border insolvency – 

 

1. The states must settle down one principle for conferring 

jurisdiction along with a universal definition of Centre of Main 

                                                
335Supra Note 322. 
336 Lynn M. Lo Pucki, The Case Of Cooperative Territoriality In International Bankruptcy, Michigan Law Review, 
Vol. 98, No. 7 (June, 2000). 
337 A Primer On The Insolvency And Bankruptcy Code, 2016, Nishith Desai Associates, (February 2019) Available 
At Http://Www.Nishithdesai.Com/Fileadmin/User_Upload/Pdfs/Research_Papers/A-Primer-On-The-
Insolvency-And-Bankruptcy-Code.Pdf 
338 IBBI Working On Cross-Border Insolvency Norms: Sahoo, The Hindu (July 19, 2018), 
Https://Www.Thehindu.Com/Business/Economy/Ibbi-Working-On-Cross-Border-Insolvency-Norms-
Sahoo/Article24464026.Ece 
339 Insolvency Section File, No. 30/27/2018, Ministry Of Corporate Affairs, (June 20), 
Http://Www.Mca.Gov.In/Ministry/Pdf/Publicnoicecrossborder_20062018.Pdf 
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Interest for a financial debtor that will further create an issue of 

multiple Centres of Main Interest. 

 

2. It must be well settled, universally that any decision of a 

competent court about a matter directly or collaterally related to 

the issue will be recognized in each state where ever it is sought 

to be enforced. 

 

3. The case of Maxwell Corporation340 wherein although the 

dismissal of the case based on jurisdiction was denied but the 

authorities provided unprecedented support for an orderly 

liquidation.341 

 

4.  As far as the priority of claims is concerned, the creditors will be 

taken at one level and harmonious interpretation of the claim is 

required to enable courts to reach an amicable and justified ruling. 

 

  

                                                
340 170 B. R. 800 (Bankr. S.D.N.Y. 1994), Aff’d, 186 B.R. 807 (S.D.N.Y. 1995) 
341 Jay Lawrence Westbrook, The Lessons Of Maxwell Communication, Fordham Law Review, Vol. 64 Issue 6. 
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CONCLUSION 

 

In the end, it may be contended that resolving a problem as that of a situation 

of insolvency of a corporation, industry, or enterprise which has assets scattered 

across the globe is a task with massive complexities. There is a dire need for 

legislation and a proper legal framework, whether or not directly inherited from 

the UNCITRAL Model Law on Cross Border Insolvency, for the regulation of 

such a complex transaction. This will not only result in ease of business but will 

also further open the Indian market for foreign investment. 
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COMPULSORY LICENSING OF DRUGS 

DURING A PANDEMIC 
-GARIMA RAJPUT* 

 

ABSTRACT 

 

COVID-19 is a pandemic which the whole world is facing. Whole Humanity is together in 

the fight against the Coronavirus, COVID-19, as it is declared as a National Health 

Emergency. This pandemic has taken thousands of lives and infected millions of people, affected 

the global economic and is a cause of fear in the upcoming future. COVID-19 is not only the 

health crisis but also the economic crisis, a humanitarian crisis, a security crisis, and a human 

rights crisis. This paper discusses the role of the pharmaceutical companies during this time of 

pandemic. This paper aims to analysis weather compulsory licensing of the drugs, which are 

effective in COVID-19 treatment helps to tackle this situation and through this, are we able 

to provide for the needs of the most vulnerable people across the globe. 

 

Keywords: COVID – 19, Patent, Compulsory Licensing, Pharmaceuticals, 

India, TRIPS Agreement, Healthcare, Human Rights. 
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“My idea of a better ordered world is one in which medical discoveries would be free of patent 

and there will would be no profiteering from life or death.” 

                                                          -Indira Gandhi 

(From her address to the World Health Assembly in Geneva May 6, 1981) 

 

COVID-19 has put a challenge to the whole world and it also highlights the 

issue of public health and the human rights of people across the globe. It 

affected all spheres and sectors across the globe and the intellectual property 

regime is not the exception. The research groups are engaged in the 

development of drugs. Some of the drugs approved for the clinical trials by 

WHO already possess patent protection like Remdesivir342 and attempt have 

been also made by some other countries like China to patent similar COVID-

19 treatment drugs. It highlights the issue of abuse of the exclusive right of the 

patent holder343.  

 

To address this problem, various international instrument and treaties signed by 

the nations for compulsory licensing of patents. It is important to note that the 

pharmaceuticals company incurred a heavy cost in developing the drugs. But 

the cost incurred for development for drugs is not more than that of human 

lives. Compulsory Licensing is recognized as a legal measure against the patent 

abuse and the public health problem. Wealthy countries like the United States, 

are also struggling with the cost of treatment of people who are suffering from 

severe COVID-19 and its subsequent complications. Patients from developing 

and under developed countries are also facing challenges in accessing and 

affording the drugs. Individuals from such countries may be at high risk of 

suffering. One of the important reasons for granting compulsory licensing is to 

make medicine available and affordable to poor countries. During this time 

                                                
342 Ellen’t Hoen,Covid-19 And The Comeback Of Compulsory Licensing, Medicines Law And Policy, ( June 23, 2020) 
Covid-19 And The Comeback Of Compulsory Licensing. 
343 Sandra Eke, Compulsory Licensing Of Patents As Palliative To Covid 19 Pandamic, Mondaq,  (Jul. 3,2020) 
Https://Www.Mondaq.Com/Nigeria/Patent/936650/Compulsory-Licensing-Of-Patents-As-A-Palliative-To-
Covid-19-Pandemic  
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period, pharmaceuticals company should be more focused on saving lives rather 

than their making profit.  

 

NATURE OF PATENT RIGHT 

 

A Patent is an exclusive right granted for an invention, which is a product 

or a process that provides, in general, a new way of doing something, or 

offers a new technical solution to a problem. to get a patent, technical 

information about the invention must be disclosed to the public in a 

patent application344. It is an exclusive right granted to the patent holder 

to make, use, sell or import a product. 

 

In the absence of the competing product in the market, the patent holder enjoys 

a monopoly and sometimes it leads to the abuse of their dominant position in 

the market345. In the medical regime, pharmaceutical companies invest 

significant resources for researching and inventing new medicine for treating 

the new and known disease. Development of new drugs requires time, high cost 

and also the risk of not making into the market. By granting the patent for a 

certain time period, helps the inventor to recover the cost they invested for 

inventing the drugs.  

 

COMPULSORY LICENSING OF PATENT  

 

Since patent grant exclusive rights to the patent holder, but it is necessary to 

limit the power of the patent holder. Compulsory Licensing of the patent 

involves the use of the patented product and process without the patent holder 

consent. When a patent is granted to the pharmaceutical company it may lead 

to an increase in the price of the patent, due to the research and innovation and 

time involved in the development of drugs. High prices of drugs make the 

                                                
344 Https://Www.Wipo.Int/Patents/En/ 
345 William Alan Reinsch & Jack Caporal, Compulsory Licensing: A Cure For Distributing The Cure? , Center For 
Strategic & International Studies(CSIS),(Jul. 3, 2020)Https://Www.Csis.Org/Analysis/Compulsory-Licensing-Cure-
Distributing-Cure 
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medicine unaffordable to the developing and the under-developed countries. 

Granting compulsory license help the state to put the cap on the prices of the 

drugs and provide access to essential drugs. Compulsory License is a provision 

through which the government enforced the patent holder to license the drug 

patent to an interested third party without the consent of the patent holder as 

per the pre-requisite mentioned under the patent legislation. Granting of a 

compulsory license may also dishearten the patent holder and also discourages 

innovation.  India granted its first compulsory patent to Natco against Bayer’s 

chemotherapy drug, (Nexavar) which is used in the treatment of Renal Cell 

Carcinoma (RCC) and Hepta Cellular Carcinoma (HCC).  Price of the drug by 

Bayer was INR 2.8 lakh for a month therapy which was claimed to be sold at 

INR 8800 for a month therapy by Natco, thereby cutting the price to 97%. In 

return Bayer got the royalty of 6% which was latter raised to 7% on the appeal 

by Bayer.346 

 

INDIA AND THE TRIP’S  

 

India is one of the member countries who sign the Trade-Related Aspects of 

Intellectual Property Rights Agreement which was implemented in 2005. Before 

becoming the member country of TRIPS, India did not grant a patent for drugs. 

This was the time when the generic pharmaceuticals industry flourished in India 

irrespective of the strict patent regime in India, one of the major advantage of 

generic drugs were that it was available at cheap prices and the disadvantage was 

that new and innovative drugs were not launched in India. To solve this 

problem, India signed the TRIPS agreement in 1995. At that time India was a 

leader in the pharmaceutical industry but this situation changes after the TRIPS 

regime. After signing the TRIPS Agreement, patent on a pharmaceutical 

product can also be granted in India and it led to increase the hold on the 

availability, accessibility, quantity and price value of drugs. But this situation is 

                                                
346 Bayer Vs Union Of India , Intellectual Property Board , Chennai  
Https://Donttradeourlivesaway.Files.Wordpress.Com/2013/06/Intellectual-Property-Appellate-Board-Chennai-
Orders.Pdf 
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sometimes abused by the patent holder by providing the drugs at the high cost 

and to counter this situation, TRIPS provides the provision of compulsory 

licensing.  

 

Although the agreement does not use the term Compulsory Licensing as such 

Article 31 authorizes the government to use the patent without the authorization 

of the patent holder when the national emergency exists. Pharmaceuticals 

patenting in India is of special relevance to the current issue of public health 

because India pharmaceuticals company is the important supplier of the low-

priced drugs in the market. Compulsory licensing is the process of the 

authorization given to the third party by the Controller General of Patent to 

make, use or sell a particular process or product on which the patent is granted 

without the permission of the patent owner. Compulsory licensing is recognized 

under the Indian Patent Act 1970 and also under the TRIPS Agreement. Sec 

84-92 which need to be fulfilled if the compulsory license is to be granted in 

favour of someone347. A controller can also grant Suo Motu compulsory license 

when the Central Government notify the “national emergency” or the 

circumstances of extreme urgency or the public non-commercial use, which may 

arise or it is required due to the public health crisis.  

 

India granted its first and sole compulsory license in March 2012 to the Generic 

manufacturer Natco for the drug “Nexavar” (Sorafenib Tosylate). against the 

Bayer’s chemotherapy drug. This drug is used in the treatment of Renal Cell 

Carcinoma (RCC) and Cellular Carcinoma (HCC). The drug was priced at INR 

2.8 lakh for a month’s therapy by Bayer which was claimed to be sold at the 

price of INR 8800 for a month of therapy by Natco, which leads to decrease 

the price by 97%. In return, Bayer got 6% royalty which was increased to 8% 

later. At the time of analysis of granting compulsory licensing, Controller 

                                                
347 Nayanikaa Shukla ,Compulsory Licensing In India, Mondaq,(Jul. 14, 2020) 
Https://Www.Mondaq.Com/India/Patent/772644/Compulsory-Licensing-In-India (Last Accessed On 6, July 6, 
2020) 
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identifies 3 major grounds reasonable requirements of the public not being met, 

excessive pricing and not working of a patent in India.348 

 

The objective of TRIPS is to implement a minimum standard globally for the 

protection of IPR. Under this agreement, members are required to respect the 

minimum standard and they can also choose to adopt the more stringent regime 

than the one required by the TRIPS Agreement (Article 1). On the other side, 

World Trade Organisation also acknowledges the need for members countries 

to meet the objectives relating to development and public health349. Given that 

the protection of patent must be fall within the space in which the government 

are accountable for meeting the objectives regarding development and public 

health. Member countries should create a balance between public health and 

public interest in sectors of social importance and technology development. As 

per the TRIPS Agreement, a country may override patents to promote public 

health objectives, such as access to medicines. 

 

Article 31(b) of the TRIPS allow the member of WTO to use the subject matter 

of a patent without the patent holder’s authorization when there is national 

emergency exist. Compulsory Licensing scheme has allowed the less developed 

countries for obtaining the patent license for generic drugs that help the 

countries to deal with their national emergencies350. Other important steps to be 

taken to create the balance step and to priorities, the right to public health and 

for promoting the medicines to all is through the DOHA declaration which is 

adopted on 14 November 2001 by the 4th World Trade Organization meeting 

                                                
348 WRIT PETITION NO.1323 OF 2013 
349 Samira Guennif And N Lalitha, TRIPS Plus Agreement And Issue In Access To Medicine In Developing, (Jul. 7, 
2020)Countries, Journal Of Intellectual Property Rights, Vol 12, September 2007, Pp471-479, 
Http://Nopr.Niscair.Res.In/Bitstream/123456789/271/1/JIPR%2012%285%29%20%282007%29%20471-
479%20.Pdf  
350 Ann Marie Effingham, TRIPS AGREEMENT ARTICLE 31(B): THE NEED FOR REVISION, Seton Hall Law, 
Vol. 46:883( Jul. 6, 2020) Https://Scholarship.Shu.Edu/Cgi/Viewcontent.Cgi?Article=1567&Context=Shlr  
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(WTO) Ministerial Meeting at Doha, Qatar. This declaration is adopted for the 

interpretation and implementation of the provision of TRIPS.351 

 

As per the TRIPS agreement, the country can override the provision of the 

TRIPS for promoting the health objective. Health is becoming a distant dream 

for the developing countries. States which are in the state of developing 

countries are facing challenges in maintaining the balance between the 

pharmaceutical patent protection and make accessible drugs to the citizens. A 

monopoly of drugs leads to higher prices which become the concern for the 

developing countries. At the end of 1990, with the outbreak of HIV/AIDS 

pandemic in the African region which highlighted the issue of access to 

medicines and the TRIPS Agreement. Thus, changes were made in the TRIPS 

obligation for providing more flexibility to the poorer countries to remain 

within the TRIPS obligation and also improve their public health care system.352 

 

RIGHT TO HEALTHCARE AS A HUMAN RIGHT  

 

On 11 March 2020, the World Health Organization declared COVID-19 a 

global pandemic. Since this declaration, compulsory licensing has remained a 

hot topic in the IP world. The global and national response needed for shifting 

the challenge to the promotion and protection of health and the human rights 

of people across the globe. The situation which is existing today is like a global 

public health emergency, so the countries identify the ways for addressing this 

situation from the human rights perspective and to address the public health 

concern successfully. Enjoyment of the highest attainable standard of health 

which is the heart of the World Health Organization. WHO’s commitment 

                                                
351 N. Lalitha, Doha Declaration And Public Health Issue, Journal Of Intellectual Property Rights, Vol 13, September 
2008, Vol 13, September 2008, Pp 401-413, (Jul. 8, 2020) 
Http://Nopr.Niscair.Res.In/Bitstream/123456789/2026/1/JIPR%2013(5)%20401-413.Pdf 
352 Muhammad Zaheer Abbas, Pros And Cons Of Compulsory Licensing: An Analysis Of Arguments, International 
Journal Of Social Science And Humanity, Vol. 3, No. 3, May 2013  
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continues to serve healthcare as a human right which continues to give a signal 

for the countries to respond to the public health emergency.353 

 

Access to healthcare can be directly related to the availability of the medical care 

as part of the person’s individuals rights, various international convention 

Universal Declaration of Human Rights 1948354, International Covenant on 

Civil and Political Rights355, International Covenant on Economic, Social and 

Cultural Rights, Convention on the Elimination of all Forms of Discrimination 

Against Women 1979, Convention on the Rights of Child.356   

 

The above mentioned Covenant, put the obligation on the states to respect, 

protect and fulfil the right as well as the access to health and makes it obligatory 

on the part of the state along with the state actors to refrain from taking any 

steps which directly violates the right to health thereby protecting the human 

rights. Improvement in healthcare is a serious challenge due to the limited 

supply of resources. The realisation of the “Right to Health'' recognises that 

“health is the most important worldwide social goal and the realisation of which 

requires action from social and economic sectors in addition to the health 

sector”. States owed a duty towards the material resources and the societal and 

economic conditions necessary to ensure that the right to health can be affective 

as a legal right.  

 

                                                
353 WHO, Constitution Of The World Health Organization, (Jul. 1, 2020) 
Https://Www.Who.Int/Governance/Eb/Who_Constitution_En.Pdf 
354 Everyone Has The Right To A Standard Of Living Adequate For The Health And Well-Being Of Himself And 
Of His Family, Including Food, Clothing, Housing And Medical Care And Necessary Social Services, And The Right 
To Security In The Event Of Unemployment, Sickness, Disability, Widowhood, Old Age Or Other Lack Of 
Livelihood In Circumstances Beyond His Control. 
355 Parties To The Covenant Recognize The Right Of Everyone To The Enjoyment Of The Highest Attainable 
Standard Of Physical And Mental Health. Steps Taken By The States Parties For Achieving The Full Realization Of 
This Right Shall Include The Necessary Steps (A) The Provision For The Reduction Of The Still Birth Rate And Of 
Infant Morality And For The Healthy Development Of The Child; (B) The Improvement Of All Aspects Of 
Environmental And Industrial Hygiene; (C) The Prevention, Treatment And Control Of Epidemic, Endemic, 
Occupational And Other Disease; (D) The Creation Of Conditions Which Would Assure To All Medical Services 
And Mental Attention In The Sickness. 
356 Convention On The Rights Of Child Article 24  
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During this period, one of the major responsibilities for reducing the disruption 

of the health-care system is on the pharmaceutical company by maintaining the 

supply of constant medicines, diagnostic tools and vaccines for smooth 

functioning. Global supply of pharmaceuticals is likely to be interrupted, 

particularly in the low and middle-class family.357 

 

During this pandemic, the major focus of the pharmaceuticals company should 

not be on the profit generation but to deal with this problem effectively by 

making medicine accessible to the larger population. Health should be given 

priority over the revenue generation. This will also help the company to 

outshine its image and name by providing the medicine at a low cost. While 

many countries like Israel, Canada, and Chile have already taken measures to 

speed up licensing processes and have tweaked their patent regime to dilute the 

rights of patent holders358. There is enough pressure from the public and media 

on private entities, including the pharma companies which also push them 

toward sharing their products and patents more openly and to make joint efforts 

for tackling the virus along with the emergency measures taken up by the 

government to overcome the patent barrier. As the patent system always 

encourages innovation especially in the pharmaceutical sector because it 

recouped and profit margins attained. 

 

  

                                                
357 Philippe J Guerin, Singh Sauman And Nathalie Strub- Wourgaft, The Consequence Of COVID-19 On The Global 
Supply Of Medical Products: Why Indian Generics Matter For The World, Researchgate (Jul. 13, 2020)  
Https://Www.Researchgate.Net/Publication/340350057_The_Consequence_Of_COVID-
19_On_The_Global_Supply_Of_Medical_Products_Why_Indian_Generics_Matter_For_The_World/Link/5e8c78
1192851c2f5286c493/Download (Last Accessed On 11, July 11, 2020) 
358 Namratha Murugeshan, Are Patent Pools An Effective Solution To COVID- 19’s IP Barriers? Spicyip, (Jul. 12, 
2020) Https://Spicyip.Com/2020/05/Are-Patent-Pools-An-Effective-Solution-To-Covid-19s-Ip-Barriers.Html 
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CONCLUSION 

 

Patent is the exclusive right granted to the inventor for a particular period of 

time and is always in the debate because it is contradictory to the competition 

law and human rights. One of the major reasons for granting patent is to 

encourage innovation and research. TRIPS Agreement through compulsory 

licensing, parallel imports and opposition patent to create the balance between 

the access of medicine to the poor and undeveloped countries along with 

preserving the intellectual property rights. Under compulsory licensing 

government is empowered to interfere with the exclusive right of the patent 

holder. During this period of a pandemic like the current health emergency, 

which leads to increase the demand for several medicines across the globe 

including the developing and the underdeveloped countries which lacks the 

capacities for manufacturing essential medicines. Granting of the patent right 

sometime obstruct access of medicine for the low-income people due to the 

high prices. In the present crisis which the whole humanity is facing, the 

pharmaceutical company should come forward for the voluntary licensing of 

their patent rights because the main aim of the drug innovation is to save life’s 

not the profit generation. Profit should come at the end and not vice-versa. At 

this time saving lives is much more important than the profit generation.  
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CONCEPT OF PUBLIC TRUST DOCTRINE AND 

ENVIRONMENTAL PROTECTION IN INDIA: A 

LEGAL ANALYSIS 
-NEETU B. SHAMBHARKAR* 

 

ABSTRACT 

 

“Earth provides enough to satisfy every man’s needs, but not every man’s greed” 

                                                             - Mahatma Gandhi. 

 

The nature and environment has bestowed upon humans the blessing of living a life with life-

supporting natural resources like water, soil, air, sunlight, land, forests, etc. These natural 

resources are for the benefit of the people as a whole. Therefore, making these natural resources 

as a subject of private ownership would be totally unreasonable and wrong. Public Trust 

Doctrine lies upon the notion that all the natural resources are the gifts of nature to human 

beings. They should be made available to everyone without any kind of discrimination.359 It is 

high time that we humans realize the value of natural resources and use them sustainably, 

judiciously and wisely so that not only us but also our future generations will be able to avail 

its benefits. Public Trust Doctrine considers government as the trustee who holds the natural 

resources (trust property) for the benefit of the public (beneficiary) as a whole. In this article, 

the author seeks to analyze the concept of Public Trust Doctrine, its historical background, 

ancient Indian practices related to Public Trust Doctrine, nucleus of the trust, related 

constitutional provisions and landmark judgments on Public Trust Doctrine.  

 

Keywords: Environment, Public Trust Doctrine, Constitution, M.C. Mehta. 
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359 Bjayant, Notion Of Public Trust Doctrine In India, WWW.LEGALSERVICESINDIA.COM, (July 10, 2020, 09:45 AM), 
Http://Legalservicesindia.Com/Article/1429/Notion-Of-Doctrine-Of-Public-Trust-In-India.Html. 
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INTRODUCTION 

 

“To waste, to destroy our natural resources, to skin and exhaust the land instead of using it 

so as to increase its usefulness, will result in undermining in the days of our children the very 

prosperity which we ought by right to hand down to them amplified and developed.” 

–Theodore Roosevelt. 

 

Natural resources like water, air, soil, land, flora and fauna, etc. are the precious 

gifts of Mother Nature to humans. But these natural resources are depleting 

day-by-day due to irrational use. We humans need to understand that the natural 

resources are finite in nature, whereas human wants are increasing and infinite. 

As a result, we are facing “Environmental Degradation” in the name of 

“more and more”. 

 

Public Trust Doctrine is one such concept in environmental jurisprudence 

which focuses on management of natural resources and sustainable 

development. 

 

CONCEPT OF PUBLIC TRUST DOCTRINE 

 

Before looking into the concept of Public Trust Doctrine, it is necessary to 

understand the conceptual structure of Trusteeship.  Trust is based on 3 basic 

elements. They are: 

 

(a)  A trustee, who holds the property; 

(b)  A beneficiary, for whom the trustee holds the property; and 

(c)  Trust property, which is held by the trustee for the benefit of the 

beneficiary. 

 

Under the Public Trust Doctrine, the government acts as a trustee, who holds 

the natural resources for the benefit of the beneficiary, i.e., the citizens of the 

state. 
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To have a better understanding of Public Trust Doctrine, the explanation given 

by National Oceanic and Atmospheric Administration of United States 

(NOAA) would be helpful. According to NOAA, the legal interest of the public 

is determined by balancing public and private rights and interests. 

 

According to law professor Allan Kanner of Duke University, “The Public 

Trust Doctrine refers to the duty of sovereign states to hold and preserve certain 

resources including wildlife for the benefits of its citizens.”360 

 

Thus, it is clear that public interest is the main foundation of the Public Trust 

Doctrine.  

 

According to Professor Sax, the Public Trust Doctrine imposes three types of 

restrictions on governmental authority. They are as follows: 

 

Ø Firstly, the property subject to the trust must not only be used for a 

public purpose, but it must be held available for use by the general 

public; 

Ø Secondly, the property may not be sold, even for a fair cash 

equivalent; and  

Ø Thirdly, the property must be maintained for particular types of 

uses.361 

 

HISTORICAL BACKGROUND OF PUBLIC TRUST DOCTRINE 

 

The legal theory of Public Theory Doctrine was basically developed by the 

ancient Roman Empire. Its origin can be found in Roman law. Public Trust 

Doctrine is based on the principle that natural resources like air, water, sea and 

the forests are gifts of nature and should be freely available to the general public 

                                                
360 Florida Gulf Coast University, Environment Policy And Law, WWW.FACULTY.FGCU.EDU, (July 10, 2020, 10:10 
AM), Http://Faculty.Fgcu.Edu/Twimberley/Enviropol/Enviropolsess9b.Htm.  
361 Ibid.  
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irrespective of their status. It would be completely unjustified to make such 

natural resources a subject of private ownership.362 The Roman law followed 

the practice of considering the natural resources being held either by everyone 

in common (Res Communis) or by no one (Res Nullius). As per the English 

common law, these natural resources could be held by the Sovereignty, but with 

limited ownership. These properties could not be given to private owners by 

the Crown if it was meant for public interest in navigation or fishing.  Resources 

which were apt for such uses were assumed to be held by the Crown for public’s 

benefit.363 

 

PUBLIC TRUST DOCTRINE AND ANCIENT INDIAN PRACTICES 

 

The ancient environmental jurisprudence clearly reveals that Public Trust 

Doctrine was not only deeply rooted in our culture but also followed seriously 

since ancient times. Ancient Indians used to respect environment and every 

component of it. They considered nature as their mother and believed in 

conservation, protection, judicious and sensible use of natural resources. 

 

Mahatma Gandhi has very rightly said that “Earth provides enough to satisfy 

every man’s needs, but not every man’s greed.” Therefore, cautious and careful 

use of natural resources is necessary which ancient Indians followed. The study 

of ancient environmental jurisprudence reveals that the practice of community 

ownership of property was followed. The ruler or the king had to always take 

into consideration the public interest rather than private interest. 

 

According to Manusmriti, the King/Ruler was considered as the trustee of 

natural resources who held it for the benefit and welfare of his subjects. It also 

taught about the rational use and equitable distribution of natural resources. It 

                                                
362 Tanvi Kapoor, Public Trust Doctrine, WWW.LEGALSERVICEINDIA.COM, (July 10, 2020, 12:00 PM), 
Http://Www.Legalserviceindia.Com/Articles/Ptdoc.Htm#:~:Text=It%20stated%20that%20the%20public,And%2
0ecology%20of%20the%20area.  
363 Vijay K. Sodhi, The Doctrine Of Public Trust, WWW.OAKBRIDGE.IN, (July 10, 2020, 12:45 PM), 
Https://Www.Oakbridge.In/Uncategorized/The-Doctrine-Of-Public-Trust/.  
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has also prescribed different punishments for those who caused injury to the 

plants.364 

 

Kautilya’s Arthashastra is another example which portrays importance of 

environment protection and its conservation. According to Kautilya, every 

individual in the society has the moral duty (Dharma) to protect the nature. 

Kautilya used to levy heavy fines on those who cut different parts of the trees. 

Causing any kind of damage to forests and poaching was considered illegal and 

was a punishable offence.365 

 

Other ancient scriptures like Vedas, Upanishads, etc. also emphasized on 

importance of environment, flora, fauna, their protection and conservation.366 

 

NUCLEUS OF THE TRUST  

 

A question attached to Public Trust Doctrine is that “What is the 

nucleus/subject matter of the trust?” 

 

Public Trust Doctrine is based on the notion that natural resources like air, 

water, trees, flora and fauna, ocean, river, lakes, etc. are gifts of nature to human 

beings and they should be respected, nurtured and protected. 

 

All those things which have been gifted by the nature to humans, forms the 

nucleus of the Public Trust Doctrine. It is the responsibility of the state and its 

organs to safeguard these precious gifts of nature and make sure that their use 

is judicious and as per requirements. While utilizing natural resources, the 

concept of sustainable development has to be borne in mind (i.e.) the needs of 

                                                
364 Sonia, Environmental Protection In Ancient Indian Religious System, WWW.IGNITED.IN, (July 11, 2020, 10:15 AM), 
Http://Ignited.In/I/A/211192.  
365 Dr. Bithin Thakur, History Of Environmental Conservation (Ancient And Medieval Period), 
WWW.RESEARCHGATE.NET, (July 11, 2020, 11 AM), 
Http://Www.Researchgate.Net/Publication/334548611_History_Of_Environmental_Conservation_Ancient_And
_Medieval_Periods.  
366 Ibid.  
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the present generation should be fulfilled without compromising the needs of 

the future generation. A balance between the two generations should be 

maintained.367 

 

CONSTITUTIONAL PROVISIONS AND PUBLIC TRUST 

DOCTRINE 

 

Article 21 – Protection of life and personal liberty. It has been held in M.I. 

Builders Pvt. Ltd. Vs. Radhey Shyam Sahu that Public Trust Doctrine is 

acquired and developed under Article 21 of Indian Constitution. It is evoked to 

protect Fundamental Rights.368 

 

Article 39 (b) – “The ownership and control of the material resources of the 

community are so distributed as best to subserve the common good.”369 

 

Article 48A – “The State shall endeavor to protect and improve the 

environment and to safeguard the forests and wildlife of the country.”370 

 

Under Public Trust Doctrine state holds the position of the trustee under Article 

48A to protect and improve the environment and safeguard the forest and 

wildlife of the country.371 

 

Article 49 - It shall be the obligation of the State to protect every monument or 

place or object of artistic or historic interest, [declared by or under law made by 

Parliament] to be of national importance, from spoliation, disfigurement, 

destruction, removal, disposal or export, as the case may be.372 

                                                
367 Constitutional Environmentalism In India, WWW.SHODHGANGA.INFLIBNET.AC.IN , 
Https://Shodhganga.Inflibnet.Ac.In/Bitstream/10603/68238/7/07_Chapter%202.Pdf (Last Visited July 11, 2020). 
368 Ayush Verma, Public Trust Doctrine In India, WWW.BLOG.IPLEADERS.IN, (July 11, 2020, 12: 50 PM), 
Https://Blog.Ipleaders.In/Public-Trust-Doctrine-India/  
369 The Constitution Of India.Art. 39, Cl.B. 
370 The Constitution Of India.Art. 48A. 
371 Vijay K. Sodhi, The Doctrine Of Public Trust, WWW.OAKBRIDGE.IN, (July 10, 2020, 12:45 PM), 
Https://Www.Oakbridge.In/Uncategorized/The-Doctrine-Of-Public-Trust/.  
372 The Constitution Of India.Art. 49. 
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The constitution has put state in the position of the trustee of resources and 

environment, and not the owner of these resources. State is expected to 

conserve and protect the natural resources of the country for the benefits of the 

people at large. 

 

Public Trust Doctrine has grown in its application from Article 21 of the 

Constitution of India. The State has a duty to consider Article 48A while 

applying Article 21 (Right to life). The obligation and responsibility of the state 

as a trustee also includes right to healthy environment.373 

 

Article 51-A (g) – It shall be the duty of every citizen of India to protect and 

improve the natural environment including forests, lakes, rivers and wildlife, 

and to have compassion for living creatures.374Along with State, it is also the 

duty of the citizens to protect the environment.375  

 

Article 253 – Legislation for giving effect to international agreements.376 As a 

result of Stockholm Conference, 1972, Parliament has the power to make laws 

on all matters related to environment and its preservation. In   order to 

implement the decisions taken at Stockholm Conference, Parliament has 

utilized Article 253 to enact Air Act, 1981 and Environment Protection Act, 

1986.377 

 

 

  

                                                
373 Florida Gulf Coast University, Environment Policy And Law, WWW.FACULTY.FGCU.EDU, (July 10, 2020, 10:10 
AM), Http://Faculty.Fgcu.Edu/Twimberley/Enviropol/Enviropolsess9b.Htm. 
374 The Constitution Of India.Art. 51-A, Cl.(G). 
375 Admin,Need Of Public Trust Doctrine In India, WWW.LAWORDO.COM, (July 11, 2020, 1:00 PM), 
Https://Www.Lawordo.Com/Need-Of-Public-Trust-Doctrine-In-India/  
376 The Constitution Of India.Art.253. 
377 Constitutional Provisions For The Protection Of Environment With Relevant Case Laws, 
WWW.INDIANBARASSOCIATION.ORG, Https://Www.Indianbarassociation.Org/Wp-
/Uploads/2013/02/Environmental-Law-Article.Pdcontentf, (Last Visited July 11, 2020, 1:30 PM)  
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PUBLIC TRUST DOCTRINE AND ROLE OF JUDICIARY: 

LANDMARK JUDGEMENTS 

 

1.  M.C. MEHTA VS. KAMALNATH378  

 

This is a landmark case for the development of the Public Trust Doctrine in 

India. It is considered as the lode star of Public Trust Doctrine litigations in 

India. Public Trust Doctrine first came in India through this landmark case. 

 

A lease was granted by the Himachal Pradesh Government to a SPAN Motel 

Company for a period of 99 years. A PIL was filed challenging Mr. Kamalnath 

(Respondent), who allowed Span Motel Co. to construct a Motel on the bank 

of River Beas in Himachal Pradesh. The company was also allowed to blast the 

river bed for the purpose of changing the course of river and save the motel 

from future floods.379 

 

Supreme Court invoked Public Trust Doctrine for the very first time in this case 

and opened a new segment in the environmental jurisprudence in India. 

Supreme Court held that large area of river Beas was a part of protected forest 

land. The land was leased for commercial purpose to the Motel. Supreme Court 

held that the area was ecologically fragile and full of scenic beauty and should 

not be converted into private ownership and for commercial gains.  

 

By leasing such an ecologically fragile land to Motel Management, the Himachal 

Pradesh government has committed a patent breach of Public Trust Doctrine. 

It was not justified. The lease deed was quashed and set aside. The Motel was 

further ordered to pay compensation for restoration of the environment and 

                                                
378 (1997) 1 SCC 388. 
379 Ayush Verma, Public Trust Doctrine In India, WWW.BLOG.IPLEADERS.IN, (July 11, 2020, 2:05 PM), 
Https://Blog.Ipleaders.In/Public-Trust-Doctrine-
India/#:~:Text=The%20court%20stated%20that%20public,Fundamental%20right%20of%20the%20people.   
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ecology of that area. Supreme Court further held Public Trust Doctrine to be a 

part of the law of the land.380 

 

2. M.I. BUILDERS VS. RADHE SHYAM SAHU, AIR 1999 SC 2468. 

 

In this case, the Municipal Corporation of Lucknow i.e. Lucknow Nagar 

Mahapalika granted permission to a private M.I Builder for construction of an 

underground shopping complex in the Jhandewala Park (also known as 

Aminuddaula Park) in Lucknow. It was illegal, unconstitutional and arbitrary. 

 

The matter went to the High Court. High Court noticed that the Jhandewala 

Park was of historic importance which the Corporation did not deny. The 

Corporation gave the reason that the construction of an underground shopping 

complex was to ease the congestion in the area. The Hon’ble High Court held 

that such construction would complicate the situation and further increase the 

congestion in the area. High Court also said that the construction of an 

underground commercial complex for public purpose seems illusory. High 

court quashed and set aside the relevant resolutions that permitted the 

construction. 

 

The M.I. Builders, aggrieved by the judgment of the High Court, appealed 

against the order. Supreme Court held that the clauses of the agreement are 

unreasonable and atrocious. Supreme Court held that, Mahapalika was the 

trustee of the park and as a trustee, it has to be more cautious while dealing with 

its properties. Supreme Court further said that an immense valuable land was 

handed over to the builder for construction of an underground shopping 

complex and this was clearly the violation of the Public Trust Doctrine. 

Supreme Court ordered the demolition of the underground shopping complex 

                                                
380 Dhruval, M.C. Mehta Vs. Kamal Nath- Kamal Nath Case Summary, WWW.LAWTIMESJOURNAL.IN , (July 12, 
2020, 11:45 AM), Http://Lawtimesjournal.In/M-C-Mehta-Vs-Kamal-Nath-Kamal-Nath-Case/. 
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and also ordered the Mahapalika to restore the park to its original beauty and 

shape.381 

 

3. THE MAJRA SINGH VS. INDIAN OIL CORPORATION382  

 

The question in this case was related to the location of a plant which was used 

for filling cylinders with “Liquefied Petroleum Gas”. The said plant was located 

in the vicinity of the Kartholi village in Jammu. The petitioner submitted that 

this would be injurious and hazardous to the health of the people residing in 

that area. It was held that High Court only can properly examine whether all 

due care and precautions were taken by the respondent authorities, with a view 

to see that all environmental and pollution related laws were taken care of. 

 

The Court in this case held that Public Trust Doctrine is now a part and parcel 

of Article 21 of the Constitution of India. It further held that it is the duty of 

the state to protect lake, wildlife, forest and environment. These are the gifts of 

nature and should be freely available to each individual without any 

discrimination. High Court held that their private ownership would be totally 

unjustified.383 

 

4. INTELLECTUALS FORUM, TIRUPATI VS. STATE OF A.P.384  

 

This case was related to the preservation and restoration of two historic tanks, 

namely ‘Avilala Tank’ and ‘Peruru Tank’, which are situated in the Tirupati 

Town, a popular world renowned pilgrim centre.385 

                                                
381 D. Wadhwa, M.I. Builders Pvt. Ltd – Vs- Radhe Shyam Sahu And Others, WWW.INDIANKANOON.ORG, (July 12, 
2020, 12:30 PM), 
Https://Indiankanoon.Org/Doc/1937304/#:~:Text=High%20Court%20had%20noticed%20that,Construction%2
0of%20the%20underground%20commercial.  
382 AIR 1999 J&K 81. 
383 T. Doabia, The Majra Singh And Ors -Vs- Indian Oil Corporation And Ors, WWW.INDIANKANOON.ORG, (July 
12, 2020, 12:55 PM), Https://Indiankanoon.Org/Doc/201603/.    
384 (2006) 3 SCC 549. 
385 Prezi, Intellectual Forum, Tirupati- V- State Of A.P., WWW.PREZI.COM , (July 12, 2020, 1:15 PM), 
Https://Prezi.Com/Kbqnzkwfvhgp/Intellectuals-Forum-Tirupathi-V-State-Of-
Ap/?Frame=007dd41246874f247929bedac38c6b3e8ff5bcca.  
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In this case, the appellant complained about the alienation of tank bed lands in 

favour of Urban Development Authority and the A.P. Housing Boards, for 

urban development of land for purposes of housing. 

 

The Apex Court observed that the tank was a communal property and State 

Authorities are the trustees to hold and manage such property for the benefits 

of the community. Any act done which would infringe the right of the 

community would not be allowed. Supreme Court applied the Doctrine of 

Public Trust along with Sustainable Development and Intergenerational equity 

in this case and held that state is the trustee, who holds natural resources 

including lakes, for the public (beneficiary). Supreme Court prohibited further 

housing construction.386 

 

5. STATE OF WEST BENGAL VS.  KESORAM INDUSTRIES LTD.387  

 

Supreme Court in this case again applied the Public Trust Doctrine. It was 

observed that Public Trust Doctrine also extends to underground water. 

Underground water belongs to the entire society and is regarded as a part of 

national wealth. State is under an obligation to protect the underground water 

against exploitation, as water supports life on Earth.388 

 

  

                                                
386 Ecolex, Intellectual Forum, Tirupati-Vs-State Of A.P And Ors, WWW.ECOLEX.ORG, (July 12, 2020, 2:00 P.M), 
Https://Www.Ecolex.Org/Details/Court-Decision/Intellectuals-Forum-Tirupathi-V-State-Of-Ap-Ors-D0004c9a-
D457-4522-A01e-28c40edf128f/; Supra Note 314. 
387 (2004) 10 SCC 201. 
388 Florida Gulf Coast University, Environment Policy And Law, WWW.FACULTY.FGCU.EDU, (July 10, 2020, 10:10 
AM), Http://Faculty.Fgcu.Edu/Twimberley/Enviropol/Enviropolsess9b.Htm. 
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CONCLUSION 

 

The study of the concept of the Public Trust Doctrine along with constitutional 

provisions and various case laws discussed above makes it clear that state is the 

trustee of natural resources and not the owner. State holds the natural resources 

for the benefit of its citizens (beneficiary). It is expected from the government 

to discharge its duty of trustee by giving paramount importance to its citizens.389 

 

Many cases have been witnessed in which Public Trust Doctrine has proved to 

be a powerful weapon in the hands of the judiciary to conserve and protect the 

natural resources and environment from any unjustified action of the 

government. Thus, Public Trust Doctrine is the custodian and guardian of the 

natural resources and environment, and makes sure that they are utilized in a 

judicious way by keeping present and future generation in mind. 

 

“If conservation of natural resources goes wrong, nothing will go right.” 

- M.S. Swaminathan. 

 

  

                                                
389 Ibid. 
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CONSUMER PROTECTION REGIME IN INDIA 

AND ACCESS TO CONSUMER JUSTICE: AN 

OVERVIEW IN THE LIGHT OF NEWLY 

IMPLEMENTED CONSUMER PROTECTION 

ACT, 2019 
-SWETHA NAIR*, SWATHY NAIR* AND  

SOUBHAGYA A HEGDE* 

 

ABSTRACT 

 

Having a separate law for the protection of consumers is bliss for a developing country like 

India. Consumer Protection Act was first passed in the year 1986 to protect the interests of 

consumers. However, the current scenario practically throws us a picture of how contradictory 

the results of the act have been as against its objective of securing justice to ‘ALL’ consumers. 

The authors focus in this article on the development of consumer protection law in India and 

to what extent it has fulfilled the constitutional goal of socio-economic justice. It is no doubt 

that the act has been successful to a large extent; however, redressal of disputes is not accessible 

to every class of consumers. The unwarranted delay occurring due to the procedures followed 

before the consumer forums, coupled with litigation costs, has brought down the expectations of 

consumers in receiving justice. Lack of coherence and lack of education have turned a large 

number of consumers, especially those from the lower socio-economic strata, submissive, voiceless 

and accepting their fate. Consider the traditional method in the market; we can see how the 

seller holds an upper hand or advantageous position over buyers. Due to lack of education, 

skill and socio-economic conditions, the buyers often behave as irrational buyers, which are 

taken advantage of by the unscrupulous elements in the market. It is the lacunae in the existing 

system that led to the enactment of the Consumer Protection Act, 2019. The new act 
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introduced several new concepts and provisions to make consumer disputes redressal more 

accessible. Another positive change brought by the new act is the provision for Alternative 

Dispute Resolution.  However, the right to consumer education remains largely ignored.  

 

Key Words: Access to Justice- Constitutional Provisions securing Consumer 

Justice-Consumer Protection Act, 1986- Consumer Rights-

Lacunae in CPA, 1986-Procedural Delay- Consumer Protection 

Act, 2019- Consumer Education- Role of Business Organizations  
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INTRODUCTION 

 

It is not strange to say that economic advancement in any country begins and 

ends with consumers. The origin of consumerism dates back to the time when 

human beings started agriculture and animal husbandry and when there was 

surplus produce than what the household or community required.  However, it 

took time for the consumers to be recognized as a class which requires special 

attention and protection on account of the inherent vulnerability of their social 

positioning and the less bargaining power they possess vis-à-vis the sellers/ 

manufactures or the Industry at large.  

 

According to John F Kennedy, consumers by definition include everyone, and 

they are the largest economic group affecting and affected by almost every 

public and private economic decision. Two-thirds of all spending in the 

economy is by consumers. But they are the only important group in the 

economy which is not effectively organized and whose views are not often 

heard.390 In 1985, as a result of successful campaigning by International 

Consumer Organizations, the United Nations (UN) Guidelines on Consumer 

Protection (“Guidelines”) was adopted by the UN General Assembly. These 

were brought up to date to a large extent in 2015 when the General Assembly 

adopted the revised United Nations Guidelines for Consumer Protection.  

While the guidelines recognize that it is impossible to adopt ‘one size fits all’ 

approach because all countries have unique cultural, economic, social and 

environmental conditions with different levels of consumer protection:391 One 

of the main objectives of the Guidelines was achieving adequate protection for 

all Consumers. The Guidelines are recognized as the International yardstick for 

good practice in consumer protection. The Guidelines identify general 

principles that define the most important needs of consumers, and which 

should be taken into account in all business- to- consumer interaction. The three 

                                                
390John F Kennedy, Special Message to the Congress on Protecting the Consumer’s interest on March, 15 1962 
available at https://www.presidency.ucsb.edu/ws/?pid=9108 accessed on 20/08/2020 
391 Consumers International, Consumer Protection: Why it Matters to You, A Practical Guide to the United Nations 
Guidelines for Consumer Protection available at https://www.consumersinternational.org accessed on 20/08/2020 
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most important principles the guidelines identify is “inclusivity”, “information” 

and “education”. Here inclusivity refers to the protection of vulnerable and 

disadvantaged customers.  It is important to mention that though the guidelines 

are not strictly binding from an international law perspective on the Member 

States, it has now achieved the status of an international custom by the very fact 

of being adopted by the General Assembly and the numerous state papers and 

multiple domestic legislation under the Guidelines. India is one of the pioneers 

in enacting legislation under the Guidelines. 

 

This article evaluates the evolution of the consumer protection regime in India 

especially about securing due access to consumer justice among economically 

weaker sections of the community and the way forward under the new 

Consumer Protection Act, 2019. 

 

CONSUMER JUSTICE AS EMBODIED IN THE CONSTITUTION 

OF INDIA 

 

Although an exhaustive consumer protection regime was put into place in the 

country for the first time through the enactment of Consumer Protection Act, 

1986 (“CPA, 1986”/ “earlier law”), consumer protection in the form of social 

justice was already embodied in our Constitution. Although it is not expressly 

mentioned, the idea of consumer justice as envisaged in the Indian Constitution 

through the Preamble, Fundamental Rights and Directive Principles of State 

Policy.392 It should be noted that justice is the genus of which consumer justice 

is one of its species.  Consumer Justice is an aspect of and an integral part of 

justice- social and economical, which the state is obligated to secure to its 

Citizens393. More importantly, in India the ‘Right To Know’, and the ‘Right To 

Receive’ information is a part of the ‘Right to Freedom of Speech and 

Expression’ under Article 19(1)(a) of the Constitution. 

                                                
392 For details see Durga Das Basu, Constitution of India (Wadhwa and Company, Nagpur, 2002) 
393Dr. Manoj Kumar Reddy ,Consumer Protection Jurisprudence: A Constitutional Perspective, available at 
https://journal.rostrumlegal.com/consumer-protection-jurisprudence-a-constitutional-perspective/ accessed on 
23/08/2020  
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Similarly, the ‘Right to be Heard’ and the ‘Right to Safety’ has been recognized 

as part of the Right to Life under Article 21 of the Indian Constitution. 

Concerning Directive Principles of State Policy, Art. 38(1) of the Constitution 

imposes an obligation on the state to promote the welfare of the people by 

securing and protecting a social order in which social, economic and political 

justice shall inform all institutions of national life. 

 

Similarly, Article 39- A imposes a duty on the state to ensure that opportunities 

for securing justice are not denied to any citizens because of economic or other 

disabilities. Further, Article 46 of the Constitution provides that the state shall 

endeavor to protect the economic interest of the weaker section of its 

populations. These constitutional provisions correlate mainly with the now 

recognized rights of the consumers namely, the right to be informed, right to 

be heard, right to safety, right to consumer education and right to seek redressal. 

This is more important when we are evaluating the consumer protection regime 

in India with particular regard to securing due access to consumer justice among 

the weaker sections, especially, as the Preamble envisages India as a Socialist 

Republic.  

 

These Constitutional provisions continue to play a vital role in securing 

consumer justice to a vast majority of the consumers, peculiarly from the 

marginalized sections of the society.  This is particularly true, since, as we know, 

due to poverty, ignorance and lack of organization the consumers are unable to 

assert their rights through the legal system and are repeatedly dragged into 

protracted litigations  Therefore, the rights as manifesting in the Constitution 

of India for the protection of the socially, economically and educationally 

backward sections who are often put at the receiving end in the existing socio-

economic set up , has largely contributed to the development of Consumer 

Jurisprudence post and prior to the enactment of CPA, 1986.  
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CONSUMER PROTECTION AMONG THE LOWER SOCIO-

ECONOMIC STRATA 

 

It is generally understood that financial capacity and education enhance 

consumer protection; where all other things being constant, financially sound 

and educated consumers will be more informed and capable of evaluating 

product offers and therefore are less vulnerable to unfair trade practice and 

exploitation as they are equipped to make an informed decision regarding the 

consumption of goods or services; thereby implying that low income and/or 

uneducated groups are susceptible to unfair treatment at the hands of the 

unscrupulous elements in the market and are mostly incapable of asserting their 

rights.  

 

In a developing country like India, there exist varied sections of consumers with 

different levels of awareness, financial capacity, access and formal experience 

with the consumer protection machinery. Hence, the prominent aim of 

Consumer Protection Jurisprudence is to foster empowerment of consumers as 

a class, and one priority must be consumers who have lesser access to the 

consumer protection regime in the country which necessarily corresponds to 

the lower-income/ uneducated sections of the society in addition to the 

specially-abled persons. Another vulnerable segment comprises the salaried 

workers- the aspiring middle class. In contrast to the poor, this group is 

vulnerable precisely because it has too many options.394 In economies like India, 

middle-class consumers are bombarded with rapidly growing consumer credit 

offers. They are often subjected to high-pressure sales tactics that take 

advantage of their social positioning as this section of the population has limited 

means and greater need for financial support, credit, and risk protection. 

 

 

 

                                                
394Brix, Laura and Katherine McKee, Consumer Protection Regulation in Low-Access Environment: Opportunities 
to promote Responsible Finance,  Focus Note 60 (CGAP, Washington DC, 2010) 
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CONSUMER PROTECTION ACT, 1986 

 

Coming back to CPA, 1986, which bestowed six consumer rights –the right to 

protection against hazardous goods and services and the right to choice apart 

from the four rights mentioned above. To enforce the above rights CPA, 1986 

provided for the establishment of a three-tier mechanism of Consumer Forum 

at National, State and District Levels. CPA, 1986 also provided for a three-tier 

system of Consumer Protection Councils (“CPC”) to be established. In all 

fairness, this law worked successfully, with the aid of the judiciary, to a large 

extent. 395 However, in precise we can enumerate the factors which undermined 

CPA, 1986 from achieving its very purpose as unwarranted adherence to 

procedural laws unlike it was originally intended, the technical nature in the 

drafting of the complaint and reply and affidavits in lieu of evidence, 

interrogatories and even cross-examinations insisted on by several fora and the 

inevitable result of these, the over-dependence on lawyers besides lack of 

administrative and human resource capacity in dealing with an ever-increasing 

number of consumer grievances. Thus legal redressal of consumer grievances 

has become nothing less than an ordeal for an average consumer, with 

protracted battles in the consumer forum which might span over several years. 

CPA, 1986 provides for expeditious hearing of the consumer complaints and 

their disposal within three months and this the consumer forum was visualized 

as a quasi-judicial authority empowered to deal with consumer complaints 

without strictly adhering to the procedural laws. 

 

On the contrary, practical exposure to the consumer fora in India today, would 

reveal how much the procedural laws including the Civil Procedure Code, 1908 

and the Indian Evidence Act, 1872 are being imported to the Consumer Fora. 

 

                                                
395G.B. Reddy & Akash Baglekar, Challenges Lie Ahead as the New Consumer Law is in Force, available at 
https://www.deccanchronicle.com/opinion/op-ed/240720/challenges-lie-ahead-as-the-new-consumer-law-is-now-
in-force-html accessed on 23/08/2020  
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Moreover, according to the judgment records in Computerization and 

Computer Networking of Consumer Forums in the Country (Confonet), it took 

an average of 3 years for a verdict. 396 Undoubtedly, prolonged legal battles and 

over-dependency on the lawyers have made consumer litigation an expensive 

affair for most of the middle-income consumers. Similarly, the State Consumer 

Disputes Redressal Commissions, which had original jurisdiction to entertain 

complaints where the value of the subject matter exceeded 20 Lakh rupees, are 

mostly located in the state headquarters. This has made access to the Forum 

practically difficult and expensive for the considerable number of rural 

consumers; needless to say, in the present times, many of the goods or services 

average consumer purchases may value more than 20 Lakhs, including medical 

services, housing and insurance. 

 

To add to the woes, consumerism might not always translate into an awareness 

of rights.397 Despite the right to consumer education and information being 

envisioned as the key consumer right, it has been the one which got the least 

attention from an enforcement perspective. It is redundant to say that it is this 

right which will empower a consumer to exercise all the other rights and 

perform his duties as a responsible consumer. When we look at different 

economic strata of consumers, the financially literate and educated consumers 

are often aware of their rights and often make informed decisions. On the other 

hand, consumers falling in the lowest economic stratum, where unemployment, 

lack of education often fail to understand their rights and duties as a consumer, 

it is this section of the consumers which will benefit the most from proper 

enforcement of the right to consumer education. This is particularly important 

as the National Consumer Redressal Commission (NCDRC) recently held in 

the case of Aman Kapoor Vs. National Insurance Company Limited398that it is 

incumbent upon the consumer to be an informed consumer to be able to avail 

of the relief under the Consumer Protection Act, 1986 where the Complainant 

                                                
396Manoj Raj, Forums Delay Justice, Consumers Sweat it Out, https://timesofindia.indiatimes.com/india/Forums-
delay-justice-consumers-sweat-it-out/articlesshow/29406867.cms accessed on 23/08/2020 
397Ibid. 
398 RP No.429 of 2017 decided on 17/04/2017 
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had failed to notify the insurance company regarding non-receipt of the policy 

contract within a reasonable time. Similarly, in Prerna & Ors Vs. Life Insurance 

Corporation of India Limited399 the Insured who was a line man in KEB, the 

NCDRC held that it was reasonable to believe that he would have the minimum 

knowledge of these matters... the plea that he was not aware of the content of 

the proposal was not acceptable A similar view was held in M/s Grasim Industries 

Limited & Anr Vs. M/s Agarwal Steel400. These cases laws point towards the fact 

the Consumer Fora are also expecting the consumers to act more responsibly 

and rationally in the market implying that the buyers still have to beware.  

Having said that, when the State or its machinery expect the consumers to act 

reasonably or duly discharge their duties to enjoy their rights, it is imperative 

that the State ensures that consumers across all socio-economic classes are 

empowered to make informed decisions while interacting with the market. This 

can be ensured only though providing proper consumer education and due 

dissemination of product information especially among the weaker and 

undereducated sections of the population.   

 

CONSUMER PROTECTION ACT, 2019  

 

It is the lacunae in the CPA, 1986 that lead to the Consumer Protection Act, 

2019 (“CPA, 2019/ new law”). It can be said that the new law retains all the 

components of CPA, 1986 and is worth mentioning that the new law 

incorporates the modern-day concepts of consumer protection, the new 

dynamics of the market and the developments in digital and electronic 

technology. The new law encompasses the concepts of product liability, unfair 

contract and consumer protection in e-commerce besides several other 

progressive changes. The most important among them which would make 

consumer disputes redressal less expensive and more accessible, if implemented 

in their true spirit, is a) the pecuniary jurisdiction of the District Commission 

(earlier District Forum) has now been increased to 1 Crore Rupees b) 

                                                
399 4 (2006) CPJ 239 (NC)  
400 (2010) 1 SCC 83 
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Complaints can now be filed in the Commission in whose jurisdiction the 

complainant resides whereas previously complaints could have been instituted 

only where the opposite party resided or conducted business or where the cause 

of action arose c) Provision for complaints to be filed electronically and 

electronic hearing and d) Statutory recognition of Mediation in consumer 

complaints and establishment of Mediation Cells attached to the Consumer 

Forum. 

 

It cannot be ignored in this context that one of the major lacunae in CPA, 1986 

was that while it established the rights of the consumers and set up CPCs to 

promote consumer rights, it failed to create a regulator to ensure the 

enforcement of such rights presuming that the consumer fora would also play 

the role of a regulator. Though it can be said that this has finally changed with 

the establishment of Central Consumer Protection Authority (“CCPA”), a 

detailed review of the powers of the CCPA, as well as the scope of orders that 

can be made by it, will show that, again, the most important consumer right, the 

right to consumer education is largely ignored. Disappointingly, when we look 

at both the law and the policy, neither of them contemplates a plan of action to 

ensure consumer education across all economic and social strata of the country’s 

population.  

 

In view of the above discussions, the authors would like to suggest that it is high 

time India looked at consumer education as a long-range strategy for ensuring 

consumer protection among all sections of its population. Many consumers in 

India are not even aware that they are protected by law. It is understood that 

unless a consumer knows his rights, they cannot seek justice when they are 

exploited. Consumer education does not simply mean awareness about 

consumer rights but also stand for skill development in evaluating product 

offers and market appeals in a more sophisticated manner and to detect 

deception and other abuses and awareness about the opportunities for redressal.  

The responsibility to ensure consumer education flows to the government and 

non-governmental organizations as well as the educational institutions and 
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universities. The educational institutions across the country can follow the 

example set by Indira Gandhi National Open University, where consumer 

studies have been made a compulsory subject in undergraduate programs. 

However, imparting such education must be based on research on consumer 

motivation and behaviour. It cannot be ignored that the business organizations 

as well as an important role to play in imparting consumer education. Under 

multiple regulations enacted in India apart from Consumer Protection Act, the 

business organizations are duty-bound to provide information to the public on 

the products and services so that they can make an informed decision at the 

time of purchase and effectively decide from whom to purchase. It helps the 

consumers to become active participants in the buying process. This will also 

benefit the business when the consumers are motivated to provide feedback 

that can improve the quality of products and services. The business 

organizations may also utilize their Corporate Social Responsibility Funds for 

improving consumer education in India.  
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CONCLUSION 

 

After three decades,  the consumer protection law in India has changed, with 

the new law providing more powers to consumers in the context of present-day 

realities. However, the real test for the new law remains in the effective 

implementation of its provisions. It can safely be concluded that what is a need 

in India for ensuring due access to consumer justice among all consumers, is 

not more regulations. Still, empowerment of the consumers through proper 

education to make wise decisions in the market, take responsible actions as 

consumers and to stand up for their rights in case of abuse. Therefore, there is 

an urgent need and immense scope for the judiciary, executive and the legal 

profession along with the universities and educational institutions to play an 

important role in translating public policy and constitutional goal of socio-

economic justice to reality vis-à-vis consumer protection. It is high time the 

business organizations also played a complementary role in empowering their 

consumers as a voluntary action.  
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CONTROVERSY OF DEATH PENALTY 
- PRAGNYASA SWAIN* 

 

ABSTRACT 

 

This article mentions that crime causation is followed by enforcement of punishment and justice 

should not be compromised on any grounds. The existence of death penalty is mentioned with 

much transparency. It is assured that the pain of punishment is more than the pleasure of 

committing an offence. That is how the punishment is kept proportional to the offence 

committed and thus the purpose of enforcement is fulfilled not just in the terms of restoring 

justice and punishing the wrong doers but also restraining others to get indulged in certain kind 

of activities that will create chaos in the society. The entire motive of law-makers is to ensure a 

harmonious functioning of the society thus when the law is disobeyed, it is followed with 

penalties. This phenomenon here seems pretty rationale until we counter with crimes where 

rationality & proportionality all falls apart & it becomes difficult to ascertain that whether 

the offender should be given the right to live after committing such heinous crime or not, though 

we are always backed up by our morals & ethics but then again it isn’t actually fair to overlook 

the crimes that make us question about the entire civilization process and lose faith in 

mankind. thus, in cases as such, death penalty comes into play. Its existence doesn’t just adds 

up to draw a conclusion about the fate of the offender after commencement of such unavoidably 

bizarre crimes but also is a remedy to make both ends of justice meet and restoration  of faith 

of the society in the law making and justice. As we all know, justice though delayed should 

not be denied.  

 

Keywords: Death Penalty, Punishment, Justice, Crime, Capital Punishment, 

Society, Law. 
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CHALLENGES OF DEATH PENALTY 

 

Do we need a book of law that doesn’t provide justice? Dr. B.R. Ambedkar 

stated that our constitution provides us a way in which our country must 

function in order to progress in a harmonious way but maybe we forgot about 

him adding this later  that be, if our constitution’s existence will be misused then 

he himself will be the first one to burn it down. It has been 74 years since we 

got our independence and by now, we all pretty much know that justice should 

be at the top most platform. Unfortunately we still have the controversy of 

death penalty being unconstitutional even for crimes we can find no justification 

or remedy to! Basically, if we all have become enough rational beings then how 

come we are debating on abolishing the death penalty even for the rarest of rare 

cases? Why are we trying to hang the existence of justice around the noose of 

constitution?  

 

Crime causation followed by enforcement of punishment has an indirect impact 

on the society, it apparently is not just about punishing the wrong doer but 

restoring the faith of the people in justice. In scenarios like these when there 

comes a heinous crime into play which falls under the ambit of rarest of rare 

cases, what is the best that we can do? Having death penalty, a debatable topic, 

that be challenged on grounds of constitutionality, how are we supposed to 

react? Isn’t its existence just a mere relief? Wont its abolition just give a field 

trip to such drastic crime offenders? 

 

INTRODUCTION 

 

Our judicial system’s fundamental bricks are laid down on the ideologies of 

achievement of justice and restoration of justice. This is followed by the various 

types of punishments categorized for various offenses laid down in the Indian 

Penal Code. 
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These judicial sentencing includes few such following schemes- 

 

1. Intermediate-sentencing- It is the process where the legislature provides a 

maximum and minimum term for a particular crime, later the judge evaluates 

the same and makes a discretionary decision about the duration of the term to 

be served by the convict. This is usually the most adopted method of conviction 

that is decided for an offender to undergo. 

 

2. Derminate sentencing- It includes a fixed period of confinement with 

possible reduction through parole. The essence of this kind of sentencing be 

that the legislature determines the term for a particular crime but sentencing 

discretion is snatched away from the judges. The judge only possesses the 

discretion of ascertaining whether the offender should be going to the prison 

or not but the decision regarding the duration of the term is taken away from 

the judge. 

 

3. Presumtive sentencing- It is also known as guideline-based sentencing. It 

is a kind of specific sentence which must be imposed in all mediocre cases. 

When presence of aggregating and mitigating factors are found, it accordingly 

increases or decreases the duration of the sentence within specific boundaries.  

 

4. Mandatory sentencing- It does not allow the judges to exercise their 

discretionary powers. It is basically the implementation of an incarcerating 

sentence of a definite length for certain crimes or be it certain classes of crime 

as decided by the statute where we find no option of probation, suspended 

sentence or immediate parole. It usually is evinced in offenses like Dacoity, 

Murder etc.  

 

5. Death penalty- Though taken by a huge criticism death penalty still prevails 

in our judicial system and capital punishment relevancy can be made with 

reference to ample number of cases that fall under the ambit of rarest of rare 
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case. Its existence is also questioned on being unconstitutional of taking away a 

life that we are not ethically supposed to. 

Law as told is blind & needs to be established substantially to make both ends 

of justice meet, is where we counter our instincts with intelligence and recover 

from a delirium to draw a conclusion. 

 

Not all the time intelligence alone without the other in sight seems right. And 

law is all about triumph of truth and righteousness over all evils.  

 

WHY DEATH PENALTY NOT BEING ABOLISHED HAS BEEN A 

BOON 

 

Indian judicial system provides the restorative and reformative form of justice 

according to the utilitarian rationale by Jeremy Bentham unlike the Retributive 

form of punishment proposed by Cesare Beccaria. 

 

The hedonist calculus theory proposed by Jeremy Bentham has somewhat laid 

down its roots in today’s scenario because it is only fair to give punishment with 

proportionality to severity of the crime committed by an offender. 

 

If only the pain of punishment would not be more than the pleasure of 

committing the crime, then the entire deterrence effect would fall apart with 

absolutely no fulfilment of maximizing good and minimizing the bad. 

 

Thus, following this form of punishing the offenders with our detailed judicial 

proceedings of justice though delayed not denied, makes outrageous and 

heinous crime offenders take an easy hand on the law and manipulate it enough 

to make themselves get away with it for long. Such offence later though lawfully 

tried, would bring justice into play some day or the other but will make people 

withdraw their faith from law. And when people stop believing in justice and 

law making itself, the entire chaos of law breaking comes into light. 
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Thus, death penalty or capital punishment has not yet been abolished from the 

system to serve the rarest of the rare cases and make sure justice itself is not 

derailed. 

 

That is how the death penalty still prevails with no harm but beneficial to the 

people of the society. Having specific criterion to sentence someone with the 

same after it totally falls under the ambit of “rarest of the rare case.” 

 

After declaring death penalty unconstitutional with respect to Article 21 of the 

Indian constitution, it still did not get abolished in order to serve cases where 

rationality will not fit to be a justifying answer. In such cases executions 

implemented have convincing clarifications attached along. Most of such cases 

were in the recent burning headlines of 2020. 

 

There lies number of cases that could be uttered to see the entire functioning 

of the whole capital punishment. Few such cases where death penalty was the 

only option left to restore peace in the society are jotted down in brief- 

 

1. Mukesh & Anr. v. NCT of Delhi & Ors. on 5 May 2017 1 

 

December 16th evening of the year 2012 couldn’t have been more dark for the 

entire human civilization by looking at the ground shaking event that took place 

on a bus with a 23 year old medical student in Delhi while she got up the bus 

from the Munirka bus stand along with her friend. There humanity took a step 

back seeing the gang of 6 sadists with crooked minds who assaulted that 23 year 

old woman on a severe magnitude and toyed with her body by rupturing her 

body organs, dragging and pulling her intestine out for their sexual appetite and 

vested unthinkable suffering upon the victim. This description which  though 

remote gives us goose bumps, was witnessed by that 23 year old girl that winter 

evening .There was absolute no logic or rationality to explain the action of such 

                                                
1. (2017) 6 SCC 1 
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mentally sick sadists who lack all senses of pity and were completely inhuman 

to have been driven by their “lust” on a whole different ugly and destructive 

level. The 6 of those evolutionary reversed people after making the girl go 

through irreversible trauma and suffering along with her friend were thrown out 

of the bus with attempt to crush them under the bus from which they both 

escaped. Thinking that those 2 are alive no more those 6 perpetrators departed, 

but luckily those 2 were saved by a patrolling vehicle and taken to the hospital. 

Unfortunately  later the girl whose soul was scorned and dragged to suffer, died 

in a hospital in Singapore where she was taken in the hope of survival but the 

world of medical science too failed to repair the damages that were brought 

upon the 23 year old girl by the 6 of the inhuman creatures named Mukesh 

Singh, Vinay Sharma, Akshay Thakur, Pawan Gupta, Ram Singh and a juvenile 

named Mohammed Afroz who worked as a helper to Ram Singh. Those 6 

names when accused were taken by surprise to have been found out to be 

psychologically normal in medical terms. Those 6 did not possess any biological 

disorder that could defend their heinous actions. 

 

In this scenario, how is the judicial system supposed to bring justice into play 

through reformation? How can we supposedly reform complete normal people  

who out of their ugly thrust driven by “ID” in full consciousness did something 

this traumatizing that couldn’t be just forgiven, seeing the fate that the 23 old 

girl got which no human being deserves. 

 

In cases like these, where the civilization starts to questions itself about the 

existence of humanity, how are mere beings supposed to ensure that such 

people will ever be able to even reform on basis of only humanly forms for such 

inhumanly act?  And even if we try to check on that, what about restoring justice 

for the girl who died scorned?  A death that no one even deserves in their wildest 

dreams!  

 

When these accused were brought into the court of law, it was argued for a 

pretty long duration that which sentencing they should undergo to meet ends 
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of justice. Mohammad Afroz got away on grounds of being a juvenile and Ram 

Singh hung himself in guilt of his actions in the jail of Tihar. Arguments and 

debates kept on revolving round the fact that should 4 people be sentenced to 

death on equivalency of death of 1 by the defence council, AP SINGH. He  

managed to stall the case for 7 years by approaching Intentional court of Justice 

(ICJ) and National Human Rights Commission (NHRC) against the death 

penalty which seemed the only answer to actually meet the equivalency of the 

magnitude of scornful  death of the 23 years old girl who got known as Nirbhaya 

after this incident was out in the public domain. 

 

Justice here when was proceeded with our laid down coded form of law 

contemplating around statutes and rights took 7 years to bring justice into play 

for a girl who died a death beyond human imagination. People revolted for 

justice and marched down the streets to punish those 4 heinous wrong doers. 

If people and the entire society was enough awake to see the punishment those 

4 convicts deserved, then imagine how blinded our law became in front of its 

coded proceedings. Though delayed, justice was not denied and came a day 

where supreme court passed the judgment for the execution of the 4 convicts. 

No justifying argument could satisfy the reason of why those 4 should be spared 

mercy on life. Thus, in situations like this where no legitimacy of the coded form 

of law could bring justice into play, death penalty comes into play to make 

people restore their faith on justice.  Example of this case makes it clear that 

there exist situations where rights and constitutionality stand still in front of 

instincts. In rarest of rare cases like this, death penalty seems the only way out 

to restore justice and faith of people in law. Thus, in situations like this abolition 

of death penalty would have just been mere encouragement to such mentally 

backward evolved beings to take an easy hand on law as despite of such sin, 

they would have anyway been spared life. Thus, here death penalty was 

necessary in all justifying answers. This landmark judgement gives us a crystal 

view of death penalty’s existence to still serve relief and is not sheer 

unconstitutional.  
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Thus, this is one such rarest of rare cases where existence of death penalty serves 

relief and proves beyond reasonable doubt that its abolition would have just led 

to chaos. 

 

2. Surendra Koli v. State of U.P.401 

 

This case was gruesome and horrifying. From 2005 onwards, several children 

had gone missing over 2 years from sector 31, Nithari village, Guatam Budh 

Nagar, Noida. It was alleged that Surendra Koli who was the servant of 

Moninder Singh, a resident of the same place, at D-5, Sector 31, Noida, had 

abducted those children, raped them, mutilated them, cooked them and fed on 

their flesh. The findings were agreed upon. Admittedly, Surendra Koli even 

confessed in elaborative form about killing the girls after luring them inside the 

residence of Moninder Singh. All this was followed by him voluntarily leading 

the police to the specific spot where he hid the body parts. 15 skulls and bones 

were recovered from the same place along with the discovery of a disposed knife 

from the water tank of a bathroom of the very residence of Moninder Singh. 

He later gave a very graphic description about the murders he had committed 

that too very precisely. 

 

Discovery of all evidences, all the findings followed by the very confession of 

the accused was pretty much enough to establish the commitment of the offense 

beyond reasonable doubt. This kind of sin when kept in front of the society was 

taken in by a surprise. The residence of Moninder Singh had literally become a 

virtual slaughterhouse of innocent children and girls, where they were dropped 

in the hands of death in an overwhelmingly awful manner. The definite 

methodology in committing the crimes were horrifying and barbaric. The 

butchering of children and girls after being raped followed by cannibalism was 

not something worth mercy. Surender Koli after creating this blood bath 

couldn’t just be given the benefit of getting away with it due to some 

                                                
401 (2017) 6 SCC 1 
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constitutional grounds that stood as a barrier in front of Death penalty ,that the 

entire society was crystal clear about to be the punishment that he deserved for 

such a heinous offence. 

 

Crimes like these where mercy does not anymore seem a way out and 

reformation would not help in the restoration of justice, the only option that is 

left to deal with such offenders be DEATH PENLTY. Thus, this case was 

stated to be clearly a case that felt in the ambit of rarest of rare cases. Human 

rights commission could not save those children or even counter such crimes 

when at peak. That is why the judicial system finds the existence of death penalty 

necessary to impart justice in certain cases where the element of humanity could 

be no longer found in the offender. For such inhumanly crimes, mercy cannot 

possibly be shown on basic grounds of human rights. Such rarest of rare cases 

needs to be treated in a way in which people do not lose faith on justice. 

Execution stays to be one such ground to meet both ends of justice and its 

abolition would probably end up giving such mentally derailed offenders a field 

trip.  

 

  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|257 

CONCLUSION 

 

Our judicial system tries at its best to restore justice and makes sure that the evil 

is minimized and the good in the society is maximized. As per my perspective, 

going through ample number of cases apart from the 2 mentioned above, it is 

only fair to create a deterrence effect to prevent such crimes at the first place. 

With death penalty abolished, it only would add up as a frost for such sadists to 

take lives and commit crimes in an inhuman manner. Such outrageous crimes 

are not worth mercy. In such scenarios, sparing the offender’s life will not serve 

the purpose of justice. Thus, the very conclusion be it is only a relief to have 

execution as an option in rarest of rare cases when proven beyond reasonable 

doubt. And this along with serving justice will have an indirect impact on society 

with people’s continuance of faith in justice. So, it is only fair to say that the 

existence of concepts of constitutionality and basic grounds of humanity should 

not act as a tombstone for justice.  
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CRITICAL ANALYSIS OF THE ARMED FORCES 

SPECIAL POWERS ACT, 1990. 
-SAMEER GOUSAR AND JYOTI THAKUR* 

 

ABSTRACT 

 

Ever since the year of independence, the state of Jammu and Kashmir has constantly witnessed 

the militancy activities and the threat to its integrity and security whether from external or 

internal treacheries. In an effort to contain the rising militancy and insurgency the Government 

deployed the armed forces in the areas of J&K. In an intense situation of national security and 

territorial integrity at a threat and the civil administration left ineffective, the government 

enacted an act called ‘The Armed Forces Special Powers Act 1990’ in order to empower the 

Indian armed forces with certain special powers with an aim to aid the civil administration to 

restore and ensure public tranquility of the disturbed areas of J&K. The deployment of the 

army has given applauding successful results in the form of curbing the insurgencies and 

militancy inside the territory of the country. However, the years following its implementation 

have reportedly seen a lot of criticisms pointed by Human Rights organizations and civil society.  

 

The criticisms mainly revolve around two notions that are, the provisions of the act provide 

arbitrary immunity against violation of fundamental rights and secondly, the deployment of the 

army as a source of human rights violations of the civilians of J&K. Ironically, there is an 

alternate side to every case of human right violation, that nobody cares to bring to light. It is 

the violation of human rights of army personnel deployed there whose rights are often violated 

at the hands of the very people they are aimed to provide protection. Sadly, the act which has 

a major contribution in ensuring the balance of government administration and social control 

is widely criticized as ‘draconian law’ in the opinions of those who iota is versed with the ground 

realities of law and order in J&K. The criticisms of the act have gained wide attention due to 

the exploitation by the media whose content are much influenced by the editor’s opinion rather 

than ground realities. Therefore, the author has elucidated the long history behind its enactment, 

the constitutional validity of its entailed provisions in order to justify the need of the act widely 
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criticized as ‘draconian law’. The author has also thrown light upon a perspective of the 

violation of human rights of the soldiers which is generally ignored by the human rights activists 

of the country. In the light of comprehensive presentation of legal justifications supported by 

statistical analysis the author has concluded the reasoning for the need of a deliberate thought 

before taking any action to invoke or revoke the impugned Act. 

 

Keywords: AFSPA, Disturbed Area, Constitutional Validity, Human Rights, 

Soldiers, Indian Army. 
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INTRODUCTION 

 

The disturbed areas of J&K are under the rule of The Armed Forces Special 

Powers Act 1990. While the enactment of the act has produced positive results 

in the form of contained militancy and peace, its criticisms are more chanted 

than its praise. In 1997, the state of J&K marked massive insurgencies and 

terrorism and the government in order to restore the public tranquility and 

security of the country enacted AFSPA 1990 for J&K. In pursuance of the rising 

disorder, the government brought AFSPA to legitimize the presence and acts 

of armed forces in emergency situations and to help the administration to 

maintain the rule of law. The AFSPA 1990 empowers the army deployed in 

disturbed areas with special powers such as wide powers of arrest, the right to 

shoot to kill, and to occupy or destroy property in counter-insurgency 

operations. 

 

Indian officials claim that troops need such powers as the army is deployed only 

when national security is threatened. Such situations demand extraordinary 

measures. Nonetheless, reports elucidating the abuse and the casualties caused 

to civilians cannot be ignored, however; the problems posed by an array of 

internal and external insurgencies necessitate the officers to take such steps. 

There is no justification for why the soldiers do not deserve the protection 

through an act like Afspa for their every single act performed in the best interest 

of the country. 

 

Human rights activists and various organizations will never end their criticisms 

for violation of human rights as they will never be accustomed to the ground 

realties. Their opinions are seldom influenced by the ground reality but much 

by the media content. Neither have we found any media coverage over this 

highly ignored issue. They raise their voice only for the criticisms of the act. Not 

only the activists, but also the prestigious international organizations like 

Amnesty international, Human Rights Watch have criticized it as evil and 

draconian law for two reasons: Firstly, it violates Article 14, Article19 and 
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Article21; Secondly, it violates human rights of civilians. In the presence of these 

criticisms, it is imperative to justify the constitutional validity of the Act and to 

bring in light the attention of the people to aspect of human rights violation of 

the soldiers. 

 

HISTORICAL BACKGROUND 

 

The Armed Forces Special Powers Act, 1990402 has a deep legal and political 

history in the country. It has its genesis to the British colonial rule when it was 

invoked for the first time and has been enforced since then a number of times 

with intents varying from; containing internal insurgencies to securing national 

integrity and security. On August 15, 1942 Lord Linlithgow the then viceroy of 

India promulgated the Armed Forces Special Power (Ordinance) 1942 in order 

to supress Quit India Movement. 403 The move by the British government 

provided arbitrary powers to arrest on mere suspicion and was certainly a violent 

step to contain the protest by freedom fighters. 

 

In 1947, India got independence and the country was partitioned into India and 

Pakistan. The post-partition period witnessed a mass genocide of the migrating 

religious communities, particularly, Sikhs from Pakistan and Muslims from 

India. Modelled on the lines of the Ordinance by Lord Linlithgow, the Indian 

government promulgated four ordinances namely: the Bengal Disturbed Areas 

(Special Powers of Armed Forces) Ordinance; the Assam Disturbed Areas 

(Special Powers of Armed Forces) Ordinance; the East Bengal Disturbed Areas 

(Special Powers of Armed Forces) Ordinance; the United provinces Disturbed 

Areas (Special Powers of Armed Forces) Ordinance for maintaining internal 

security. However, these ordinances were repealed in 1957. 

 

                                                
402 The Armed Forces (Jammu and Kashmir) Special Powers Act, 1990, No. 21, Acts of Parliament, 1990(India). 
403  Basharat Peer, The Armed Forces Special Powers Act: A brief history, AL JAZEERA MEDIA NETWORK (March 8, 2014, 5:00 AM), 
http://america.aljazeera.com/articles/2014/3/8/armed-forces-specialpowersactabriefhistory.html. 
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In 1951, the Naga rebels proliferating for independence of Nagaland from 

Assam boycotted the first general elections of 1952, which subsequently 

followed a boycott of government schools and officials. In order to contain the 

rebels Assam government enforced Assam Maintenance of Public Order 

(Autonomous District) Act in the Naga Hills in 1953. On failure to curb the 

insurgencies, Assam deployed the Assam Rifles in the Naga Hills and enacted 

the Assam Disturbed Areas Act of 1955. Amidst the lex loci, Naga Nationalist 

Council (NNC) formed a parallel government "The Federal Government of 

Nagaland" on 23 March 1956.404 Moreover, two militant groups became active 

in seeking the independence of Naga namely: United National Liberation Front 

and People Liberation Army. The Armed Forces (Assam and Manipur) Special 

Powers Ordinance 1958 was promulgated by the President Dr. Rajendra Prasad 

that was later enacted on 11 September 1958. The Armed Forces Special Powers 

act 1958 was enforced across the seven-sister states to contain militancy 

activities proliferating within. The act was further extended to the state of 

Punjab in (1983) but repealed by the state in 1997.405 

 

Amidst the on-going militancy activities in the north-east, the territory of 

Jammu and Kashmir reportedly witnessed an increasing array of internal and 

external agents disturbing the public tranquillity, internal security and integrity 

of India. The first phase of militancy in J&K was primarily led by the Jammu 

Kashmir Liberation Front (JKLF) which stood for the independence of J and 

K from both India and Pakistan.406 The nuance of the insurgency in J&K with 

previous events was that now the government of India was facing not only the 

threat of internal disturbance but a critical threat to national security, integrity 

and have a proxy war. The growing population of the JKLF in the early 1990s, 

Pakistan and its intelligence started forming new small groups of militants. The 

group stood for the merger of Kashmir with Pakistan changing the ideology of 

                                                
404 COL VIVEK CHADHA, ARMED FORCES SPECIAL POWERS ACT: THE DEBATE  13, (2013). 
405 Supra Note 403, at 19. 
406 Khalid Shah, Why Kashmir’s new militancy is harder to defeat than the one in 1990s, PRINTLINE MEDIA PRIVATE 
LTD.,(JAN. 11, 2020), https://theprint.in/opinion/why-kashmirs-new-militancy-is-harder-to-defeat-than-the-one-in-
1990s/348157/?amp. 
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militancy forever.407 The following years reported a massive destruction and loss 

of life and in order to cease the militancy and ensure the maintenance of law 

and order in J&K the Armed Forces Special Power Act 1990 was enacted and 

enforced retrospectively w.e.f. July 5, 1990. 

 

WHY AN AREA IS DECLARED AS ‘DISTURBED AREA’?  

 

Under section 3 an area is declared as ‘disturbed’ when a grave situation exists 

potentially threatening to the integrity and sovereignty of the country. The 

Governor of the state and the Central Government is empowered to declare an 

area as disturbed if they are of the opinion that the whole or any part of the 

state or the Union Territory is in such a disturbed or dangerous condition that 

the use of armed forces in aid of civil power is necessary. Any area that comes 

under the purview of this section is first examined by the veteran of that field 

and then the decision to declare an area as a disturbed area is taken by high 

authority. Armed forces are deployed in a disturbed area to aid the civil 

administration and to maintain law and order, even after the deployment of 

armed forces civil administration continues to function. 

 

With respect to the definition of the term ‘disturbed area’ the High Court of 

Delhi stated, “It has to be adjudged according to the location, situation, and 

circumstances of a particular case.” Article 355 stipulates that it is the duty of 

the Central Government to protect every state against internal disturbance and 

external aggression. 

 

The declaration of an area as disturbed is a reasonable classification having 

rationale nexus to the object of the act i.e., to empower the army with special 

powers to aid civil administration. 

 

 

                                                
407 Id. 
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THE CONSTITUTIONAL VALIDITY OF THE AFSPA 

 

The Armed Forces Special Powers Act 1990 has been adversely criticized as 

violative of fundamental rights of civilians and therefore as unconstitutional. 

However, critics without observing the intentions and aims of the Act declare 

it as ‘evil law’. 

 

Section 4 of the act empowers a commissioned officer, a warrant officer, non-

commissioned or any other person of equivalent rank in the armed forces with 

certain special powers to be exercised exclusively in a disturbed area. It 

empowers the army personnel for the maintenance of public order to (shoot 

even kill) an individual infringing law and order or is suspected to do so 

(including assembly of people) after giving due warning for the same. The 

section also empowers to conduct searches without warrant, arrest without 

warrant and destroy any property suspected to be used for the commission of 

an offence. 

 

According to the thesis of critics, the powers given under this section are 

arbitrary and those authorized to exercise the powers under this section are not 

experienced and responsible enough to exercise such powers. In Contrast, from 

the thorough explanation of the hierarchy of officers it is crystal clear that how 

officers are authorized to act under this section and that they are the apt and 

competent authority to exercise such powers in the discharge of their duty. 

 

Hierarchy of officers: Commissioned officers in charge of platoons or a 

section of platoons is a Havildar. He is the direct link between the 

commissioned officer and the Jawans as well as section commanders. A jawan 

first become a Lance Naik and there after a Havildar. The classes of rank apart 

from the commissioned officer or officers of equivalent rank are; Subedar 

Major, Subedar, Jamadar, Havildar Major, Havildar/Defender, Naik and Lance 

Naik and Soldiers. Therefore, in the hierarchy, a Havildar is fairly high and 

certainly holds a very responsible position. When troops or forces are deployed 
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the section or the patrols are by and large commanded by Havildars. That is 

why Havildars are treated and recognized as non- commissioned officers. The 

three categories of officers generally are Commissioned officers (CO), Junior 

Commissioned Officers (JCO) and Non-Commissioned Officers (NCO). 

Havildars are non-commissioned officers.408 

 

Further, the powers U/S 4 is alleged to be arbitrary and in contravention of 

Art.14409, Art.19410 and Art.21411. The Constitution guarantees every citizen 

freedom of speech, action, peaceful and unarmed assembly. However, these 

rights can be subjected to restrictions whenever required by the state.412 Further, 

the right to life and personal liberty can be abridged according to the procedure 

established by law provided that procedure is just, fair and reasonable.413 Such 

restrictions often lead to ‘prohibition’ on a free exercise of rights. But, 

whenever, such prohibition is imposed, besides satisfying the test of reasonable 

restriction, the requirement that a lesser alternative would be inadequate must 

be duly satisfied.414 The Supreme Court in the case of Naga People's Movement of 

Human Rights Vs. Union of India upheld the constitutional validity of the AFSPA 

1958. It held that the provisions of the central act aimed to deal with the grave 

situation of law and order in a state are non- arbitrary and reasonable and are 

not violative of Fundamental Rights enshrined u/a 14, 19 and 21.415 The AFSPA 

1990 is formally enacted with similar provisions, but is intended to be 

implemented in a more intense and dangerous situation of not only disturbance 

of public order but a prospective threat to national security affecting the lives 

of not only the people of J&K, but in-toto the country. 

 

Section4(a) empowers the armed forces with an immensely wide power to fire 

upon any person who is acting in contravention of any law and order in the 

                                                
408Naga People’s Movement of Human Rights v. Union of India, A.I.R.1998 S.C. 431. 
409 INDIA CONST. art 14. 
410 INDIA CONST. art 19. 
411 INDIA CONST. art. 21. 
412A.K. Gopalan v. State of Madras, A.I.R. 1950 S.C. 27. 
413 Maneka Gandhi v. Union of India, A.I.R. 1978 S.C. 597. 
414 Ramlila Maidan Incident v. Home Secretary, Union of India (2012) 5 S.C.C. 1. 
415 Supra note 408. 
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disturbed area. The power is used only against an abridger of law and not used 

randomly to condemn an innocent. Such special power is obligatory to deal with 

militants; without any special power it is difficult to execute operations in 

onerous situations. Indian armed forces are competent to deal with any 

situation, but is it possible to control a treacherous situation without any special 

power? If the countrymen are hoping for such a scenario, then it is in-toto 

impracticable. It simply means that armed personnel fight with enemies with 

one hand tied behind their back. 

 

Security forces need basic powers to fire at a terrorist, search suspected 

hideouts, arrest a terrorist and destroy a hideout to follow its mandate. Without 

these, such operation against terrorists cannot be carried out.416 

 

As far as violation of Article 21 is concerned the provisions of the act are non-

arbitrary and fulfil the test of due process of law. In the case of Indrajit Baura v. 

The State of Assam, the court stated, “If to save hundred lives one life is put in peril or if 

a law ensures and protects the greater social interest then such law will be a wholesome and 

beneficial law although it may infringe the liberty of some individuals.”417 

 

Section4(c) empowers army personnel to arrest an offender of cognizable 

offence without warrant even if there exist only suspicion for the commission 

of a cognizable offence. Such power ensures effective execution of the 

operations within the reasonable time and expecting an army officer 

confronting a grave situation of threat to the country cannot be expected to 

follow legal procedures at the peak of time when immediate action is required 

to be undertaken. The critics and civil society before challenging any such power 

must be accustomed to the impulsiveness of the events taking place there when 

even a person deployed to the place for years cannot anticipate what happens 

the next second. The nuance of the intensity of the situation of the commission 

                                                
416 Col Vivek Chadha, AFSPA - A Recommended Solution, LANCER PUBLISHERS AND DISTRIBUTORS (20 Feb, 2012), 
http://www.indiandefencereview.com/news/afspa-a-recommended-solution/. 
417Indrajit Baura v. The State of Assam, A.I.R. 1983 Delhi 513. 
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of an offence in a disturbed area from a normal area must be paid attention to. 

Therefore, such special power is imperative to arrest a person. 

 

For a quarter of a century, the army was the only functioning government 

agency in the most part of Kashmir and allow the civil administration to start 

playing its part in providing good governance.418 

 

Similar power is given to the police under section 41 of the CrPC, wherein 

police may arrest without warrant and cognizable offence or against whom a 

reasonable complaint, credible information, reasonable suspicion exists. Under 

section 46 of CrPC police officers or a person may use all mean necessary to 

arrest if a person is trying to endeavour the arrest or try to evade the arrest. So 

here similar power was provided to the armed forces to arrest a person without 

warrant. Justice Mukherjee, in A.K. Gopalan v. State of Madras stated, “In some cases 

restrictions have to be placed upon free exercise of individual rights to safeguard the interest of 

society.”419As far as comparing the Procedural laws the exercise of duties and 

powers of police officials is concerned, the army personnel are not confronting 

laymen for merely disobeying law and order, but a militant potentially targeting 

the disturbance of public order and security of the whole country. 

 

Section 4(d) authorizes the army personnel to enter and search any premises 

without warrant which is a much necessary power required to effectively 

complete the operations. The reasonability of the power can be justified amidst 

the circumstances in which such power is exercised. Rather, it turns completely 

unreasonable to expect an officer to approach to the court for warrant and then 

search premises; there is lack of time to follow legal procedures to operate any 

operation in areas where armed forces need to take quick decisions. Justice S.R. 

Das in Indrajit Baura v. The State of Assam stated, “If a law ensures and protects the 

greater social interest then such law will be a wholesome of beneficent law although it may 

                                                
418 Nitin Gokhale, AFSPA debate is clouded by emotion, distrust, REDIFF.COM (Feb. 25, 2015 10:02 PM), 
https://www.rediff.com/news/column/afspa-debate-is-clouded-by-emotion-distrust/20150225.htm. 
419 Supra note 412. 
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infringe the liberty of some individuals, for, it will ensure for the greater liberty of the rest of 

the member of the society.”420 

 

Lt. General Satish Nambiar once said, “It is possible to state with some conviction that 

in 99% possibly 99.9% or may be even 99.99% cases, our forces take every precaution to 

ensure that there is no loss of life to innocent civilians or collateral damage to property.”421 

The provisions entailed U/S 4 is therefore, non-arbitrary, fair and reasonable 

amidst the intensity of the circumstances and doesn't in any form contravene 

the provisions of the constitution. 

 

Further, U/S 7 a person acting in good faith under this act is immune from any 

prosecution or suit except when sanctioned by the Central government. The 

provision is mainly criticized as a handily escape to the army personnel for the 

human rights violation if any. 

 

However, if any officer allegedly commits any offence under the shadow of 

AFSPA, then he shall be punished under the Army Act.422 The section is 

intended to provide a safeguard to the armed forces for freedom of action and 

protection from malicious, vindictive and frivolous prosecution. A former 

Deputy Chief of the Army staff said, “No military personnel would want to get involved 

in false civil cases and spend the next few years doing the rounds of civil courts where all the 

false evidence from the hostile local witnesses will be marshalled against them.”423 

 

Moreover, U/S 197 of the CrPC Judges and public servants are not prosecuted 

without prior sanctioned of Government. If the army has to operate in an 

internal security scenario, it needs the protective umbrella of the AFSPA just as 

the police operate under the IPC and CrPC.424 

 

                                                
420 Supra note 417. 
421 Supra note 403, at 5. 
422 The Army Act, 1950, No. 46, Acts of Parliament, 1950 (India).  
423 Lt. Gen. Harwant Singh, Justice Verma Committee Report and AFSPA, LANCER PUBLISHERS AND DISTRIBUTORS (Feb 
04, 2013), http://www.indiandefencereview.com/justice-verma-committee-report-and-afspa/. 
424 Supra note 418. 
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Therefore, the provisions entailed in the act are non-arbitrary, fair and 

reasonable amidst the intensity of the circumstances and doesn't in any form 

contravene the provisions of the constitution. 

 

VIOLATION OF HUMAN RIGHTS OF SOLDIERS 

 

Whenever we surf over AFSPA or its related matters, we generally find a lot of 

content containing criticisms of the Act particularly two of them, first that 

AFSPA is a draconian law and second that it is violative of human rights of 

civilians. However, a question that remains unanswered here is "does only 

human rights of civilians get violated"? If there is violation of human rights of 

civilians then to what extent they get violated? The arguments of human rights 

activists, and social workers revolve around the protection of human rights of 

civilians only and they never concern to talk about human rights of armed 

personnel. There have been a number of reported cases witnessing grave 

violation of human rights of armed forces, but when it comes to questioning 

such acts no such activists or social worker dare to raise its voice for justice. At 

a public event on September 29, 2019 the Home Minister said, “While 41,800 

people have lost their lives in the decades old militancy in Jammu and Kashmir, but no one 

has raised the issue of Human Rights violation of Jawans, their widows or the children who 

were orphaned.”425 

 

The controversial Shopian case426 threw light over instances of how fabricated 

and fraudulent cases are filed against armed personnel. In Jan, 2018 in the 

disturbed area of J&K army convoy during the performance of their bona fide 

                                                
425 No restrictions in Kashmir, only misinformation about it being spread, PRINTLINE MEDIA, (Sept. 29, 2019 4:21 PM), 
https://theprint.in/india/no-restrictions-in-kashmir-only-misinformation-about-it-being-spread-says-amit-
shah/298657/. 
426 PTI, Shopian Firing: Supreme Court stays FIR against Major Aditya Kumar, HT MEDIA, (Feb. 12, 2018), https://www-
livemint com.cdn.ampproject.org/v/s/www.livemint.com/Politics/ ieMEbLZ7cJfCeIW3KFMzqN/Shopian-firing-
Supreme-Court-stays-FIR-against-Major-Aditya.html? 
amp_js_v=a3&amp_gsa=1&facet=amp&usqp=mq331AQFKAGwASA%3D#aoh=15983642484596&referrer=htt
ps%3A%2F%2Fwww.google.com&amp_tf=From%20%251%24s&ampshare=https%3A%2F%2Fwww.livemint.co
m%2FPolitics%2FieMEbLZ7cJfCeIW3KFMzqN%2FShopian-firing-Supreme-Court-stays-FIR-against-Major-
Aditya.html. 
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duty were attacked by a violent and unprovoked mob armed with stones. There 

were about 100-120 stone-pelters who also attacked with petrol bombs. When 

the situation got out of control, the army personnel gave a reasonable warning 

to disperse. Notwithstanding any such warnings, the mob continued unlawful 

activities therein. Furthermore, they got hold of a Junior Commissioned Officer 

(JCO) and were in the process of lynching him to death. In order to protect the 

lives of the army personnel the convoy open fired in the air. On refusal to 

disperse still, the convoy in self- defence open fired at the mob. Resultantly, the 

cases were filed against the armed forces for violation of rights of civilians. 

 

Stone pelting incidents are increasing every year or even in every month. If any 

action is taken by the armed forces against the stone-pelters in self-defence, then 

it is considered as alleged human rights violation. A statistical comparison of the 

data of the last three consecutive years shows that the year 2019 had witnessed 

maximum number of stone-pelting incidents in the J&K.427 

 

The years following the implementation of the Act have repeatedly witnessed a 

number of instances where army personnel have been deprived of their human 

rights by the civilians that  are stated hereinafter; in the year 1991, lieutenant 

Colonel GS Bali was kidnapped and killed along with his cousins in Badgam 

where they have gone to attend an funeral.428 A BSF jawan was kidnapped from 

the Doda district and his bullet-riddled body was found in Anantnag district, a 

couple of days later. He was tortured before being killed.429 

 

When our soldiers in a volatile Counter Insurgency and Counter Terrorism 

environment are attacked by terrorists and unruly protestors and stone-pelters, 

causing casualties to the soldiers, these incidents do not amount to Human 

Rights violations for so-called human rights activists. Paradoxically, human 

                                                
427 Vijaita Singh, 2019 recorded most number of stone throwing incidents in Jammu and Kashmir, THE HINDU,   Jan. 05, 2020 11:02 
P.M. 
428 Anashwara Ashok, The Indian Army and Human Rights, CENTRE FOR LAND WARFARE STUDIES, (Oct. 11, 
2019), https://www.claws.in/the-indian-army-and-
humanrights/#:~:text=Even%20in%20the%20year%201991,these%20attacks%20on%20the%20soldiers. 
429 Ibid. 
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rights violation of those who do not even behave like human and violate the 

rights of others get much attention in the country while the vexatious issue of 

rights of army personnel are not even thought of. One more thing is that for 

whose human rights violation everyone is talking about. Human rights of those 

who are not behaving like human and who violate human rights of other. The 

Indian army is treated as a hero and applauded for its act throughout the 

country, but in Jammu and Kashmir, it is treated as a villain. In Contrast, the 

civilians are found helping militants and providing them shelter and when any 

militant is killed by the forces, they start hurling stones on security forces. There 

have been alleged instances of civilians distracting armed forces during their 

operations and helping militants to rescue. 

 

However, stone pelting incidents in 2019 are less compared to 2016, which 

reported 2,653 such cases as the killing of Hizbul Mujahideen commander 

Burhan Wani had triggered violent protest across Kashmir.430 If any soldier 

searches a civilians home for a hiding militant or for store weapons and while 

performing their duty they shout at a woman or roughly push her aside, is it a 

human violation? It is imperative to know the circumstances in which security 

forces perform their duty. They experience high intense pressure while 

confronting any militant as they don’t know whether they are dealing with their 

own countrymen or with a militant. In a worst situation they don’t have any 

other option than to shot at any individual in self-defence. As many as 11,566, 

security personnel have been injured in 4,736 stone pelting incidents in the 

Kashmir valley during the last 3 years, the J&K government said.431 

 

Armed forces are deployed in Jammu and Kashmir to fend the nation and not 

to lose their life while brawling with stone pelters. As far as civilian’s human 

rights are concerned, the Indian Army attaches a highest importance of 

upholding human rights in its Counter terrorism operations which are 

conducted using minimum forces, avoiding collateral damage, acting in good 

                                                
430 PTI, 1,999 stone-pelting incidents in 2019 in J-K, 1,193 post abrogation of Article 370, E.T., (Jan 07, 2020). 
431 PTI, J&K: 11,566 security personnel injured in stone-pelting, B.S., Feb.6, 2018. 
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faith and maintaining high moral standards.432 

 

OBSTREPEROUS CROWD AND SUPPORT 

 

Civilians always support militants in the valley and a large number of people 

gather to rebel against security forces if any militant is trapped by security forces. 

On April 13, 2018, Kudwani village of Kulgam district in South Kashmir 

witnessed an incredible tactical defeat of Indian security forces. Thousands of 

protesters forced the army to withdraw a cordon and search operation.433A 

number of terrorists of Hizbul Mujahideen in the disguise of civilians of 

Kashmir have even attacked the army personnel with heavy stones at Tral town 

while they were discharging their course of duty.434 

 

It is very difficult for the armed forces to execute operations in such 

circumstances as they have intense pressure before dealing with militant and 

have to fight with their own countryman also. It simply means that armed forces 

not only fight with militants, but also with their own countryman who are the 

supporters of militants. The general officer commanding 15 Corps, Lt. General 

K J S Dhillon said “83% of terrorists have of a history of pelting stones at the 

security force.”435 

 

And in the event of dealing with such civilians, if any casualty occurs to civilians, 

then it is accorded as human rights violation case by so called human rights 

activists. Due to the support of civilians, militancy activities are easily operated 

in Jammu and Kashmir. 

 

“Civilians are rushing in front of the heavily armed trucks, using stones and their 

                                                
432 Lt. Gen. Mukesh Sabharwal, Operational Importance of AFSPA, (Jul.28, 2014), 
http://www.indiandefencereview.com/the-armed-forces-special-powers-act-a-perspective/2/.  
433 Khalid Shah, Why Kashmir’s new militancy is harder to defeat than the one in 1990s, PRINTLINE MEDIA PRIVATE 
LTD., (Jan.11, 2020), https://theprint.in/opinion/why-kashmirs-new-militancy-is-harder-to-defeat-than-the-one-in-
1990s/348157/?amp. 
434 M Saleem Pandit, Hizbul militants join stone-pelters to attack security forces in Tral, TOI, Jun 22, 2018. 
435 M Saleem Pandit, 83% of terrorists have history of stone-pelting, says 15 Corps chief, TOI, Aug. 02, 2019. 
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own bodies to try to block security forces,” once reported in the New York 

Times.436 

 

Disruptors travel miles to the encounter sites to pelt stone on security forces, 

so that militants can escape from the encounter sites. Once a civilian said, “It 

did not matter if they kill four or five of us. We managed to save five militants. Their sacrifices 

did not go in vain today.”437 Even in such intense environments security forces have 

to protect law and order. 

 

INDIAN ARMY HUMAN RIGHT CELL 

 

The Army headquarter had created a ‘human rights cell’ in 1993, which is now 

upgraded to all level of directorate, that will be headed by an additional director 

general.438 

 

In March 1993, at the instance of the army Chief General P.C Joshi human right 

cell was created in army headquarters. If the human right violation is committed 

by soldiers during their course of duty, then it is a matter of concern to army. 

“To give high priority to observance of human rights convention and values, it 

has been decided to set up a special Human Rights Section headed by Additional 

Director General (Major General Rank Officers) directly under the Vice-Chief 

of Army Staff. It will be nodal point to examine any HR violation reports,” the 

Ministry of Defence declared in a statement.439 

 

For the first time ever an IPS officer is to be a part of the human rights cell of 

the Indian Army. Rajnath Singh also approves creation of a separate vigilance 

                                                
436 Khalid Shah, Why Kashmir’s new militancy is harder to defeat than the one in 1990s, PRINTLINE MEDIA 
PRIVATE LTD, (Jan.11, 2020, 3:36PM), https://theprint.in/opinion/why-kashmirs-new-militancy-is-harder-to-
defeat-than-the- one-in-1990s/348157/?amp. 
437 Ibid. 
438 Gen. Bipin Rawat, Indian armed forces have utmost respect for human rights, NATIONAL HUMAN RIGHTS COMMISSION 
INDIA (Dec 27, 2019), https://nhrc.nic.in/media/press-release/indian-armed-forces-have-utmost-respect-human-
rights-says-army-chief-general. 
439 Vishal Thapar, Indian Army HQ makes space for human rights, SP GUIDE PUBLICATIONS, (Aug. 21, 2019),  
http://www.spslandforces.com/news/default.asp?id=36&h=Indian-Army-HQ-makes-space-for-human-rights. 
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cell under Army Chief.440 

 

“The Indian armed forces are disciplined and have the utmost respect for human rights laws 

and international human rights”441, Army chief Bipin Rawat said in NHRC press 

conference. The Human Rights section will be headed by the major general rank 

officer. 

 

For better transparency and to ensure the best of investigation, expertise is 

available to the section of police officers of SSP/SP rank who will be taken on 

the deputation. Now a court of inquiry is being held after every anti-insurgency 

operation and all records are being maintained related to such operations. 

 

"After a detailed investigation into the alleged human rights violation cases involving army 

personnel, only 54 cases out of 1,517 received since 1994 have been found to be true, 

amounting to less than four percent".442 

 

It simply implies that these allegations are instigated by the supporters of 

terrorism. Armed forces never misuse the provisions of AFSPA, in a recent 

terrorist attack in Handwara, terrorist have hidden themselves in a house and 

have taken civilians hostage thereof. Rather than to start operation then and 

there, army personnel rescued civilians from the house and subsequently went 

to start operation. Later on, colonel major and five other army soldiers, 

including two cops of Jammu and Kashmir police lost their life. They have an 

option to start the operation without rescue hostage in the shadow of AFSPA, 

but they rescued them and provided a safe shelter. 

 

“What is lifetime adventure for you is a daily routine for us.” says Indian army. 

                                                
440 Snehesh Alex Philip, Indian Army gets a human rights cell, PRINTLINE MEDIA PRIVATE LTD. (Aug. 21, 
2019,1:51PM), 
https://theprint.in/india/indian-army-gets-a-human-rights-cell-ips-officer-to-be-a-part-of-it/279957/. 
441 Indian Armed Forces have Utmost respect for Human Rights, NATIONAL HUMAN RIGHTS COMMISSION INDIA, (Dec. 27, 
2019), https://nhrc.nic.in/media/press-release/indian-armed-forces-have-utmost-respect-human-rights-says-army-
chief-general. 
442 Supra note 426. 
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THE DESIDERATUM OF AFSPA 

 

In October 2010, the Chief of the Army Staff, in an interview to Raj Chengappa, 

Editor-in-Chief of The Tribune categorically stated, “The AFSPA is an enabling 

provision and Act passed by the Parliament. It assists the Armed Forces in dealing with 

special situations.”443 

 

Just imagine the situation without AFSPA, when there will be no legal 

protection for security forces. Every single action taken by armed forces is 

deliberately thought and is best to tackle the hellish situation they face, and if 

they are expected to follow all the legal procedure like any other similar authority 

in the country, then it is all the more important to understand the nuance of 

circumstances for which they are deployed i.e. to combat militancy, which is 

potentially dangerous for the national security and integrity of the country. For 

the better and effective result AFSPA is needed. 

 

Supporting criticisms of AFSPA in contemporary India is tantamount to 

imagining the painted streets of J and K with the blood of our soldiers rather 

than with the blood of terrorists. It’s a choice that the Government and political 

leaders have to make as to with whose blood they wanted to paint the street of 

J and K. On January 13, a former Deputy Chief of Army Staff wrote, “In a 

virulent insurgency, security forces just cannot operate without the cover of the AFSPA. 

Without it, there would be much hesitation and caution which would work to the advantage 

of insurgents.”444 

 

As far as partial revocation is concerned, it is not possible since a number of 

military establishments are located in areas like Srinagar and Jammu and 

provisions of the act are needed to ensure an effective security and intelligence 

grid. If AFSPA is partially revoked then the state of J&K would end up 

                                                
443 Ibid. 
444 Lt Gen Harwant Singh, AFSPA in J&K: Selective withdrawal may be harmful, LANCER PUBLISHERS AND DISTRIBUTORS, 
(Jan., 08, 2013), 
http://www.indiandefencereview.com/afspa-in-jk-selective-withdrawal-may-be-harmful/. 
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becoming a safe haven for the militants and will subsequently follow a great 

threat to the success of army operations to handle the situation there. After the 

revocation if any attack is occurring then they have to follow all the legal 

procedures and, in such condition, it becomes very easy for the militants to 

execute any attack in the valley. 

 

Through AFSPA law and order is properly maintained and the situation is under 

control. Selective withdrawal of the military abrogation of the AFSPA from 

those areas have its own pitfalls. “For those who have fought for it, freedom 

has a flavour. The protected will never know” said, P. McCree Thronton. 

 

It is strenuous for security forces to maintain law and order in a disturbed area. 

Civilians never welcomed security forces with a bunch of flowers but with a 

shower of stones. It is important to understand the value of each and every 

soldier’s life. They also have their family, they also love them as everyone but 

they sacrifice each and everything to serve their motherland and for their 

countryman. In the last 5 years, J&K saw 93% rise in death of security personnel 

in terror attack. They are not only serving our country for internal security, even 

if any natural disaster occurs in the country, they are always available to rescue 

us. Don’t forget the supreme sacrifice of our soldiers who sacrifice their life in 

Kargil, URI Attack, Pulwama attack, etc. Because of the supreme sacrifice of 

thousands of soldiers, we are able to breathe. The data recently released by the 

Ministry of Home Affairs shows that between 2014 and 2018, there has been a 

93% rise in the number of security personnel killed in terrorist incidents in 

J&K.445 

 

If there is no legal protection for them in order to perform their duties in such 

a hellish environment, then it’s unfair to them, and it simply means that no one 

cares about their lives and their supreme sacrifice for the motherland. Indian 

Armed forces are cable enough to deal with every situation, but, if the AFSPA 

                                                
445 Ibid. 
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is abrogated from J and K it harms the morale of the soldiers. 

 

The Indian Army has been engaged in counter insurgency operations for over 

six decades. There is no other army in the world which has this range and depth 

of experience in this field. “Our flag does not fly because the wind moves it, it flies with 

the last breath of each soldier who died protecting it.” 
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CONCLUSION 

 

The AFSPA 1990 is being implemented in J &K to contain the militancy in the 

state and to ensure national security and integrity. Critics, however, have 

severely criticized the act as being draconian and violating human rights of 

civilians. After paying heed to the circumstances and facts the myth about the 

AFSPA being a draconian law must not be followed anymore. Through the legal 

opinions and facts presented the constitutional validity of the act is elucidated 

amidst the grave situation of law in which the act was intended to be 

implemented. 

 

Those demanding repeal of the act under the wrap of human rights violation of 

civilians must pay attention to the cases of human rights violation of army 

personnel also. A Majority of the people in the country are more focused on 

human rights violation of civilians. Even the media is seen as exploiting its 

content to show the stone pelting attacks as arbitrary attacks of the army. 

 

Without knowing the gravity of circumstances wherein soldiers perform their 

operational duty, critics demand for the repeal of the act. Moreover, knowing 

the fact that it is the India army that has ensured security of its territories and is 

the last resort when it comes to security of the nation people are more 

enthusiastic in raising voice against them than any praise. The date of abrogation 

of the act will certainly be the invitation for the militants to form base camps in 

the Kashmir region. The state of J&K is totally distinct from any other state and 

therefore, to ensure law and order, the state needs the aid of such abnormal law 

like AFSPA 1990.  

 

This is the well-known fact that the Indian Armed Forces are one of the best 

armed forces in the world and are capable enough to deal with every situation. 

But the sad reality is that critics and civil society always condemn the work of 

the armed forces rather than praise them. They always focus on criticizing them 

for the act done in the best interest of nation. They are not only criticizing the 
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act but also raise the questions on the capability and credibility of the armed 

forces.  

 

Currently, when the nation was suffering from worldwide corona crises, the 

militants tried to spy in the state and militancy attacks were seemingly, never 

ending. The Armed forces are the only government body, which is able to tackle 

a hellish situation and there is no other alternative option available. Therefore, 

instances of fraudulent and fabricated cases invoking violation of human or 

fundamental rights must be condemned. The availability of special powers 

furthers ensures operational efficiency and builds the morale of the army 

deployed. 

 

Without analysing the possibility of future consequences of repeal of the act 

critics demand for repealing it. Any such act clearly tantamount to repeating the 

history, as we have never forget Attack of 26/11, URI Attack, 2001 Parliament 

attack and many more. If the AFSPA is abrogated from India, then it is easy for 

the militants to enter into the territory of India and operate attacks easily not 

only in J&K, but in the entire territory of India. If AFSPA is repealed it will 

resultantly defeat the very intent and aim with which the army personnel are 

deployed in any disturbed area of J&K. 
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CRITIQUE OF THE SPACE RESOURCE 

EXPLORATION AND UTILIZATION ACT OF 

2015 
-VIGNESH RAM HARIHARAN* 

 

ABSTRACT 

 

The need for space exploration is deeply important for the future of humanity. The aim of this 

literature is to assist the utilitarian use of space and ensuring it is specifically beneficial to all 

of humanity and not the major space superpowers that are currently dominating the geopolitics 

of the world. This essay below is an amalgamation of a critique of the Space Resource 

Exploration and Utilization Act of 2015 by the US Congress and the far-reaching impact 

it has in terms of future legislation by the USA and other nations. In addition, this essay also 

attempts to draw the link between the CSLCA and the legislative efforts in India and 

Luxembourg to elucidate the present effect of the said legislation. 
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“For the eyes of the world now look into space, to the moon and to the planets beyond, and we 

have vowed that we shall not see it governed by a hostile flag of conquest, but by a banner of 

freedom and peace. We have vowed that we shall not see space filled with weapons of mass 

destruction, but with instruments of knowledge and understanding.”446 

 

The success of the space programs of the United States and the Soviet Union 

have demonstrated the feasibility of space use and has spurred the development 

of economically practical space activity. While space activity has increased, the 

world community had increasing difficulty agreeing on specific rules of conduct 

to govern space use. Existing space law is based on broad theoretical principles 

contained in the first international agreement governing space use sponsored by 

the United Nations. These broad principles were sufficient to guide space use 

during the formative years of the space age, but as space activity has flourished, 

space law has lagged behind. Specifically, states attempting to formulate rules to 

govern specific space activities have not agreed on the meaning of space law 

principles.  

 

One of the earliest declarations concerning the legal status of outer space was 

that all states are free to explore and use space. This broad declaration, however, 

has not proved workable for space activities functionally related to earth. For 

example, while all states may operate satellites, the world community has not 

accepted unrestricted satellite use for remote sensing of the earth surface or 

direct broadcasting of television programs. Another early declaration of space 

law was that the exploration and use of outer space is the province of mankind. 

This idea is repeated and expanded in the proposed Moon Agreement, which 

states that the moon and other space resources are the common heritage of 

mankind. From each of these declarations flows the proposition that benefits 

from space shall accrue to all mankind. 

 

                                                
446 Speech Of President John Fitzgerald Kennedy At Rice University In Houston, Texas, USA On September 12 1962. 
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This however has not deterred discussions on the concepts of commercial 

exploitation of space and property rights on space under Article I and Article II 

of the Outer Space Treaty447 (hereinafter referred to as ‘OST’) respectively, 

whereby all states have had equal say and input on the interpretation of the said 

concepts. However, the space faring nations being ones with the capability of 

pushing the boundaries of space travel have specifically dealt with the above 

vide domestic legislation.  

 

One such example of a domestic legislation which has legitimized and legalized 

private ownership and commercial exploitation of space is the US Commercial 

Space Launch Competitiveness Act (hereinafter referred to as ‘CSLCA’)448449 

passed by the United States of America in 2015. However, the specific concern 

regarding the commercial utilization of space and private ownership is placed 

under title IV of the CSLCA cited as ‘Space Resource Exploration and 

Utilization Act of 2015450 (hereinafter referred to as the ‘SREU Act’), clearly 

states that the President of the United States of America through appropriate 

federal agencies shall: 

 

(1)  facilitate the commercial exploration and utilization of space resources to meet 

national needs; 

(2)  discourage government barriers to the development of economically viable, safe, 

and stable industries for the exploration and utilization of space resources in 

manners consistent with the existing international obligations of the United 

States; and 

(3)  promote the right of United States commercial entities to explore outer space 

and utilize space resources, in accordance with the existing international 

obligations of the United States, free from harmful interference, and to transfer 

or sell such resources. 

                                                
447 Outer Space Treaty, 18 UST 2410, 610 UNTS 205, 6 ILM 386 (1967) 
448 The     CSLCA , H.R. 2262 – U.S. Commercial Space Launch Competitiveness Act, Congress.Gov, (Aug. 17, 2020)   
Www.Congress.Gov/Bill/114th-Congress/House-Bill/2262/Text 
449 U.S. Commercial Space Launch Competitiveness Act, H.R. 2262, 114th Cong. (2015) 
450 Commercial Exploration And Commercial Recovery’, § 51302(A). 
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Furthermore, the legislation also provides emphasis on extraterrestrial 

sovereignty under S.51303 of the CSLCA as hereunder: 

 

“A United States citizen engaged in commercial recovery of an asteroid resource or a space 

resource under this chapter shall be entitled to any asteroid resource or space resource obtained, 

including to possess, own, transport, use, and sell the asteroid resource or space resource 

obtained in accordance with applicable law, including the international obligations of the 

United States.” 

 

The above legislation raises two pertinent questions which needs to be 

answered. The first question is that whether the said legislation or legislations 

of its kind are deviations from the principle of common heritage of mankind. 

The second question is a question of a violation/reinterpretation of Article II 

of the Outer Space Treaty i.e. the Non-appropriation principle. The effort in 

this essay is to base the current understanding of the two principles laid above 

and try to decipher if legislations like the SREU Act lead to dilution in the 

interpretation and utilization of the said principles. 

 

PRINCIPLE 1: COMMON HERITAGE OF MANKIND AND ITS 

RELATIONSHIP WITH THE EXPLORATION AND USE OF 

SPACE. 

 

The principle of Common Heritage of Mankind is envisaged explicitly under 

Article XI of the Moon Agreement451 as stated hereunder: 

 

“The moon and its natural resources are the common heritage of mankind, which finds its 

expression in the provisions of this Agreement and in particular in paragraph 5 of this 

Article.” 

                                                
451 The Agreement Governing The Activities Of States On The Moon And Other Celestial Bodies,1363 UNTS 21; 
18 ILM 1434 (1979); 18 UST 2410,  
 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|284 

Furthermore, a version of the said principle is laid down in Article I of the Outer 

Space Treaty as stated herein below: 

 

“The exploration and use of outer space, including the Moon and other celestial bodies, shall 

be carried out for the benefit and in the interests of all countries, irrespective of their degree of 

economic or scientific development, and shall be the province of all mankind.” 

 

Under the common heritage of mankind principle, no one legally owns 

international areas designated as part of the common heritage of mankind, 

though theoretically everyone manages the areas. National sovereignty does not 

exist, nor its attendant legal attributes and consequences. Under a common 

heritage of mankind regime, no state or group of states could legally own any 

part of an international area.  

 

The international community, through appropriate treaties or norms of 

international law, would administer the area. There are five elements of the 

common heritage of mankind concept.  

 

First, the common heritage of mankind could not be appropriated; it was open 

to use by the international community but was not owned by the international 

community. Second, it required a system of management in which all users have 

a right to share. Third, it implied an active sharing of benefits, not only financial 

but also benefits derived from shared management and transfer of technology, 

thus radically transforming the conventional relationships between states and 

traditional concepts of development aid. Fourth, the concept of common 

heritage implied reservation for peaceful purposes, insofar as politically 

achievable, and, fifth, implied reservation for further generations, and thus had 

environmental implications.452 

 

                                                
452 Mirzaee, Siavash. (2017). Outer Space And Common Heritage Of Mankind: Challenges And Solutions. RUDN 
JOURNAL OF LAW. 21. 102-114. 10.22363/2313-2337-2017-21-1-102-114. 
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The issue with regard to the definition is that the concept of common heritage 

of mankind is not susceptible to a precise definition. It has been subjected to 

different interpretations by the developed and developing countries. While the 

developing states gave wider interpretation to the concept, the developed states 

interpreted it narrowly. Developing countries have 3 primary issues/reasoning 

with the principle: 

 

a. Political reasons: This issue involves developed states having a stricter 

interpretation of the concept of sovereignty and therefore, the legislative 

process behind the concept of common heritage of mankind has been 

deemed to be an affront to sovereignty. The interpretation would oblige 

these states to share advantages and benefits worldwide vide space 

exploration which would mean that there is a need to fundamentally 

change the political structure of their society. This Pandora box 

interpretation of the common heritage of mankind by developed 

countries is a pre-emptive strike against international obligations which 

could become a required standard from sharing benefits as a whole.  

 

b. Economic reasons: Commercial private entities in developed countries 

have specifically lobbied for legislation to weaken the restriction on issues 

on ownership and sale of property. Furthermore, developed countries by 

themselves with their technological capabilities being much higher 

compared to other developing countries have specifically tried to own 

resources, minerals and other benefits from space which not only tries to 

expand the definition of appropriation by a nation but also tries to 

covertly create precedence to subvert any meaningful and equitable 

distribution of resources. 

 

c. Military/Security reasons: Developed states have always been head on in 

terms of developing hegemonic control over international security which 

has led to countless domains of battle and space is no restriction. The 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|286 

institution of a ‘Space Force’453454 as a special part of the defense system 

is clear evidence that there is intention and scope of expansion of 

aggressive militarization of space which in turn devalues the principle of 

common heritage of mankind. 

 

The above reasons specifically are the reasons why developed countries such as 

the USA, Russia etc. have hesitated to abide by the said principle. This in turn 

causes major harm in terms of a global consensus on the peaceful and non-

partisan approach towards exploration and utilization of space. 

 

We further need to understand currently that space is the last frontier of 

exploration. It is currently pristine without any human interference. The Outer 

Space Treaty and the Moon Agreement consistently make an effort to ensure 

peaceful exploration and utilization of space. This should automatically translate 

to the fact that we must consider not only equitable utilization of space 

resources, we should also consider the pristine nature of the celestial object 

intrinsically.  

 

This suggests a sustainable approach towards not only enriching the world with 

resources aplenty but also in a way that we do not damage the environment in 

space or the nature in space. While this approach may seem futile at present, in 

the near future with commercial entities moving into space to extract resources, 

the establishment of an international cooperative regime for the same is of 

utmost need. However, legislations like the CSLCA make it harder to achieve 

any consensus but rather would slowly lead to the over exploitation of resources 

and complete denial of climate change as an issue of consideration. 

 

In addition to the above, such legislation also does not consider a huge problem 

which is Space Pollution. Space Pollution is antithetical to the concept of 

common heritage of mankind. The said concept of Space Pollution is not 

                                                
453 Https://Www.Spaceforce.Mil/ 
454 Https://Www.Congress.Gov/Bill/116th-Congress/Senate-Bill/1790/All-Info?R=4&S=1 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|287 

considered largely because of the apathetic approach towards climate change on 

earth which inherently translates to non-consideration of space to be a domain 

of consideration for all intents and purposes.  

 

The reason why this is an issue is that moons, asteroids or other celestial bodies 

while extremely large and filled with resources in abundance would still be under 

the threat of over exploitation of resources if there is no ability to ensure that 

there is an international consensus on the utilization of the resources from the 

said celestial body. For example, if developed countries like USA were to carry 

out massive asteroid mining projects on a specific asteroid filled with titanium 

under the legal regime of the CSLCA, leads to specific harms in terms of non-

availability of titanium for utilization by other space faring nations of the future. 

It would also place a price on the said resource whereby states which cannot 

afford to carry out such mining projects would be forced to buy the said 

resource. 

 

The above example leads to two conclusions:  

 

a. the resources would belong to USA which abrogates the principle 

of non-appropriation; and 

b. the equitable exploration and use of space under Article I of the 

OST is violated. 

 

Therefore, smaller and future space faring nations either lose the motivation to 

carry out space mining and other activities in favor of buying resources from 

the developed countries or that in the event they do carry out such activities, 

they would be less inclined to be equitable in the approach towards sharing of 

resources. This would mean that the effect of such legislation on the principle 

of common heritage of mankind is that it breeds the culture of self-sustenance 

instead of a development of an environment of the collective and it also leads 

to the development of hegemony in space by the developed countries.  
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The legislation however also affects another core and integral part of the Outer 

Space Treaty i.e. the Non-Appropriation Principle under Article II. 

 

PRINCIPLE II: NON-APPROPRIATION PRINCIPLE455 UNDER 

ARTICLE II OF THE OST 

 

Article II of the Outer Space Treaty states the following: 

 

“Outer space, including the Moon and other celestial bodies, is not subject to national 

appropriation by claim of sovereignty, by means of use or occupation, or by any other means.” 

 

The principle of non-appropriation is considered to be one of the fundamental 

rules of the exploration and use of outer space. Therefore, the application of 

Article I of the Outer Space Treaty is contingent on Article II of the Outer 

Space Treaty. This translates to the understanding that the exploration and use 

of outer space cannot be done in a way that allows for imposition of sovereign 

rights or claims of ownership in the domain of space.  

 

Therefore, any deviation of the same would be tantamount to an abrogation of 

the res communis nature of space456 (the concept that outer space belongs to 

mankind and not to one individual or country; the non-appropriation principle 

prevails and reference to the State sovereignty is absent). The legislation 

however brings to scope the discussion on the question of two major issues 

under Article II.  

 

 

 

                                                
455 R Jakhu And S Freeland, ‘The Relationship Between The Outer Space Treaty And Customary International Law’ 
Forthcoming In Proceedings Of The 59th Colloquium On The Law Of Outer Space. 
456 It Has Been Asserted That, Even Before The Adoption Of The Outer Space Treaty, It ‘Was Realized That By 
Denying The Legality Of Such [Sovereignty] Claims The Interests Of The World Community As A Whole Would Be 
Best Served’: D Goedhuis, ‘Some Recent Trends In The Interpretation And The Implementation Of The Rules Of 
International Space Law’ (1981) 19 Col J Trans L213, 214. 
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a. The ambiguity in the interpretation of the Non-Appropriation 

principle 

 

Article II of the Outer Space Treaty is fraught with ambiguity. It not only fails 

“to anticipate all the realities of our current world,”457 but also seems to 

purposely use language that allows for multiple conflicting interpretations that 

are not always reconcilable. Even when confronted with a “plain language”458 

reading using the purpose and scope of the treaty, Article II still defies a 

universally accepted definition. This is in large part due to the Cold War 

atmosphere that pervaded negotiations of the Outer Space Treaty459. As a result, 

Article II is interpreted in ways that allow it to bend to political ideology and 

thereby suit either the socialistic or capitalistic tendencies. On the one hand, 

Article II can be read in conjunction with Article I to support a socialist reading 

that reflects communitarian exploitation of space for the “benefit and in the 

interests of all countries”.  

 

On the other hand, Article II can be read from a capitalist viewpoint that frees 

space from State sovereignty, but contemplates the development of commercial 

activities as a “use of space.” A better reading of Article II is likely neither 

socialist nor liberal. Instead, it should be read as anti-imperial or anti-colonial, 

which represents a common ground between a socialist or a capitalist approach. 

Article II is carefully worded to exclude traditional earthly logics from extending 

into space, while avoiding ideological differences. This effort to try and ensure 

that there is absolutely no ideological difference in the approach towards Article 

II leads to the conjunctive understanding of the following terms: 

 

1. Use and occupation: The language used in Article I and Article II of the 

Outer Space Treaty when read in conjunction leads to the establishment 

                                                
457 Tanja Masson-Zwaan & Bob Richards, International Perspectives On Space Resource Rights, (December 8, 2015) 
Https://Spacenews.Com/Op-Ed-International-Perspectives-On-Space-Resource-Rights/ 
458 Vienna Convention On The Law Of Treaties Art. 31, May 23, 1969, 1155 U.N.T.S. 331 
459 Joanne Irene Gabrynowicz, Space Law: Its Cold War Origins And Challenges In The Era Of Globalization, 37 
SUFFOLK U.L.REV.1041, 1046 (2004). 
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of a regime of res communis in outer space.460 In short, the Treaty regime 

allows for the free use and  exploration of outer space and prohibits any 

claims of sovereignty as mechanism for establishing the first right. 

Specifically, Article II implements a ban on appropriating space through 

use or occupation. This language was chosen to differentiate outer space 

from terrestrial territories that can be subject to claims of national 

appropriation.  

 

Article XII of the Outer Space Treaty states: 

 

“All stations, installations, equipment and space vehicles on the Moon and other 

celestial bodies shall be open to representatives of other States Parties to the Treaty on 

a basis of reciprocity.” 

 

Furthermore, if Article I, II are read in conjunction with Article XII of 

the Outer Space Treaty, the legislative intent behind the drafting of 

Article XII suggests the drafters acknowledgement of inhabitation of 

planets on a cooperative basis. Therefore, the said principle of non-

appropriation unlike the interpretation of the developed countries does 

not bifurcate the concepts of legal occupation and sovereignty. The 

reason the said concepts are not bifurcated is because the said use and 

occupation as detailed under Article I is contingent on Article II and even 

if we are to inhabit celestial bodies in the future, the said inhabitation 

cannot be based on individual inhabitation but rather a cohabitation 

which is a resultant of following the principle of collective use of space 

and its resources.  

 

The exclusion of sovereignty decreases the need for States to participate 

in a proxy conflicts regarding the ownership and appropriation of 

                                                
460 See ANTHONY AUST, HANDBOOK OF INTERNATIONAL LAW 40(2d Ed. 2010); See Also MALCOLM 
N. SHAW, INTERNATIONAL LAW 382(4th Ed. 1997).16 Outer Space Treaty, Supra Note 10, Art. I-II. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|291 

extraterrestrial land and it also leaves the pathway open for innovation 

through a cooperative structure. 

 

2. Dilemma of private ownership: This dilemma caused by Article II of the 

Outer Space Treaty can be clearly understood vide the case of Nemitz v. 

United States461. Nemitz, a United States citizen, asserted ownership of an 

asteroid and attempted to collect rent from NASA for space occupied on 

the asteroid by one of its spacecrafts. In his claim, Nemitz asserted that 

the Outer Space Treaty is a treaty among States and thus did not apply to 

him as an individual. Therefore, the dilemma of application of the Outer 

Space Treaty to private parties as well as ownership rights by private 

individuals is a big dilemma to solve. This dilemma is an issue of scholarly 

discussion but based on the construction of the Outer Space Treaty and 

the intent of the drafters of the Outer Space Treaty, the conjunction of 

Article II and Article VI may be able to provide clarity on the position to 

be held. 

 

Article VI of the Outer Space Treaty states the following: 

 

“States Parties to the Treaty shall bear international responsibility for national 

activities in outer space, including the Moon and other celestial bodies, whether such 

activities are carried on by governmental agencies or by non-governmental entities, and 

for assuring that national activities are carried out in conformity with the provisions set 

forth in the present Treaty. The activities of non-governmental entities in outer space, 

including the Moon and other celestial bodies, shall require authorization and 

continuing supervision by the appropriate State Party to the Treaty. When activities 

are carried on in outer space, including the Moon and other celestial bodies, by an 

international organization, responsibility for compliance with this Treaty shall be borne 

both by the international organization and by the States Parties to the Treaty 

participating in such organization.” 

                                                
461 Nemitz  V.  United  States,  No.  CV-N030599-HDM  (RAM),  2004  WL 3167042 At *1 (D. Nev. Apr. 26, 2004) 
Aff’d Sub Nom.Nemitz V. N.A.S.A., 126 F. App’x 343 (9th Cir. 2005). 
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Article II is extended to private actors through Article VI, which imputes 

upon States “international responsibility” for their non-governmental 

actors462. The effect of this clause is not to pass an international obligation 

to the individual that would result in a crime by the individual. Instead, it 

makes the acts of non-governmental actors attributable to the State which 

means that the State has effective control over the activities of the 

individual and that the regime of all activities must be done within the 

ambit of how a state would be treated.  

 

Private interests are protected by States through a system of property 

rights including real and intellectual property463. Real property is directly 

connected to territorial sovereignty as well as the protection of private 

and commercial rights. This is why some argue that the “use” of outer 

space should be limited both spatially and temporally464. Article II then 

runs a gauntlet by allowing States to permit commercial activity, a liberal 

value, but tying it closely to the persona of the State, a socialist value. As 

a result, commercial activities are limited by a State’s ability to authorize 

activities that would result in a “national appropriation”465. Therefore, the 

real ambiguity is the scope of activities that a State can control without 

appropriating space or celestial bodies466.  

 

 

  

                                                
462 International Institute Of Space Law, Statement By The Board Of Directors Of The International Institute Of 
Space Law (IISL) On Claims To Property Rights Regarding The Moon And Other Celestial Bodies, 
Http://Iislwebo.Wwwnlss1.A2hosted.Com/Wp-
Content/Uploads/2015/03/IISL_Outer_Space_Treaty_Statement.Pdf  
463 JOHN A.MCKINSEY &DEBRA D.BURKE,CARPER’S UNDERSTANDING THE LAW 424 (7th Ed. 2015). 
464  Brendan Cohen, Use Versus Appropriation Of Outer Space: The Case For Long-Term Occupancy 
Rights,2014INT’L INST.SPACE LAW PROC.35, 35-52. 
465 Center  For  Research  Of  Air  And  Space  Law, International  And Interdisciplinary  Workshop  On  Policy  And  
Law  Relating  To  Outer  Space Resources: Examples Of The Moon, Mars And Other Celestial Bodies, 16 (2006) 
(“This Prohibition Of Appropriation By States Extends Through Art. IV Of The Outer Space Treaty Also To Privacy 
Nationals.”). 
466 ONE SMALL STEP : THE IMPACT OF THE U.S. COMMERCIAL SPACE LAUNCH COMPETITIVENESS 
ACT OF 2015 ON THE EXPLOITATION OF RESOURCES IN OUTER SPACE, P.J. Blount & Christian J. 
Robison, NORTH CAROLINA JOURNAL OF LAW &TECHNOLOGYVOLUME 18,ISSUE 2:DECEMBER 
2016 
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b. Exploitation of resources 

 

These first two ambiguities lead to the third ambiguity, which is the central 

question raised by Title IV of the CSLCA—whether the principles of res 

communis prohibit the  exploitation of celestial resources in outer space. The 

connection between appropriation  and resource extraction is a critical point of 

contestation in the literature on Article II. Article II “does not prohibit the 

extraction and appropriation of natural resources”467. Despite the lack of a 

textual, affirmative prohibition, Article II does place some limitations on States 

vis-a-vis their ability to extract celestial resources as Article II may “constitute 

an absolute legal barrier in the realization of every kind of space activity”468.  

 

However, developed states find the need to determine that there is an undefined 

gap between the act of “appropriating” and the act of “using” space resources. 

The usage of the terminology of “appropriation” has been associated with the 

concept of an individual state’s territory but not property. This distinction that 

developed states derive is based on the premise that Article II does not provide 

for any overt mention of property but rather deals only with the territorial 

jurisdiction and claim over celestial body but not the resources on the said body. 

In sum, these authors argue that “States and private actors are entitled to 

appropriate outer space natural resources so long as their activities do not 

involve any permanent appropriation of... the areas in which resources are 

appropriated and until such activities do not prevent others from doing the 

same”469. Furthermore, statements by noted scholar Stephen Gorove asserting 

that “because the  Outer Space Treaty never  makes  a  distinction between outer space and 

its natural resources. The term outer space must be understood as resources. Moreover, the 

                                                
467 CARL SCHMITT,THE NOMOS OF THE EARTH IN THE INTERNATIONAL LAW OF THE JUS 
PUBLICUM EUROPAEUM 45(G.L. Ulmen Trans, Telos Press Ed., 2003) 
468 I.H.PH.DIEDERIKS-VERSCHOOR,AN INTRODUCTION TO SPACE LAW28 (2d Rev. Ed., 1999). 
469 FABIO TRONCHETTI,THE EXPLOITATION OF NATURAL RESOURCES OF THE MOON AND 
OTHER CELESTIAL BODIES –APROPOSAL FOR A LEGAL REGIME 32(2009) 
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appropriation of natural resources for the exclusive benefit of the user appears to be in contrast 

with Article I.”470 

 

Furthermore, non-appropriation principle based on the concept of res communis 

is assumed to be a synonym of the system of global commons471.  

 

Global commons is a legal typology; it is a term used to denote an area that is 

outside of the sovereign control of a nation-state and not subject to claims of 

territorial sovereignty. Two aspects of this delineation should be made clear. 

First, the term global commons is a typology of legal space in international law. 

This is important because the term “commons” finds its roots in Roman law as 

well as English common law, but has traditionally been used to address  

economic or property interests. This has caused confusion because commons 

in international law, at its core, is a settlement of territory and not property472.  

 

Furthermore, the global commons is a term that only has general legal 

understanding. It can only describe the legal state of a global commons in the 

least restrictive sense. It follows that each commons has its own internal lex 

specialis473  (It is a Latin phrase which means “law governing a specific subject 

matter”. It comes from the legal maxim “lex specialis derogat legi generali”) that 

applies within the framework of international law. Thus, the high seas474, 

Antarctica475 and  outer  space all  have distinct legal regimes that create unique 

rights and obligations for States. This means that for each global commons, 

states are free to adopt a lex specialis that  they  perceive  as  the proper balance 

between international peace and security and their own self-interests. Each 

                                                
470 STEPHEN GOROVE,STUDIES IN SPACE LAW:ITS CHALLENGES AND PROSPECTS 82(Sijthoff A. 
Leiden Ed., 1977) 
471 ANTHONY AUST,HANDBOOK OF INTERNATIONAL LAW 40(2d Ed. 2010); See Also MALCOLM 
N.SHAW,INTERNATIONAL LAW 382(4th Ed. 1997) 
472 HENRY HERTZFELD,BRIAN WEEDEN &CHRISTOPHER D.JOHNSON, HOW SIMPLE TERMS 
MISLEAD US:THE PITFALLS OF THINKING ABOUT OUTER SPACE  AS  A COMMONS,2015 INT’L 
ASTRONAUTICAL CONGRESS PROCEEDINGS, Https://Swfound.Org/Media/205390/How-Simple-Terms-
Mislead-Us-Hertzfeld-Johnson-Weeden-Iac-2015.Pdf  
473 Https://Www.Spacelegalissues.Com/Lex-Generalis-And-Lex-Specialis/ 
474 U.N. Convention On The Law Of The Sea Arts. 86-120, Nov. 16, 1994, 1833 U.N.T.S. 3. 
475 The Antarctic Treaty, Dec. 1,1959, 12 U.S.T. 794. 402 U.N.T.S. 71. 
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commons results from a settlement that reflects the physical characteristics of 

the area, current  technology, historical perspectives, and specific geopolitics at 

the time of negotiation476. With such consideration, states can allow for the 

presence of national jurisdictions within these spaces but the said jurisdictions 

are closely knit within its legal boundaries as set by the international obligations 

of states as per the Outer Space Treaty. 

 

The understanding that we therefore gain is that despite the parameters of trying 

to draw a bifurcation in the concept of appropriation based on “use and 

occupation” and “sovereignty” as well as trying to collate the principle of res 

communis to that of a global commons, developed states have tried to skew the 

interpretation of the non-appropriation principle to push the agenda of self-

embellishment without adhering to the collective goals and benefit sharing 

mechanism suggested under the Outer Space Treaty. 

 

Since there is a clear picture of the principles of Non-Appropriation and 

Common Heritage of Mankind, there is a need to understand the legislative 

history of the CSLCA and analyze the reasoning undertaken by the committee 

to justify its stance on these two principles.  

 

LEGISLATIVE HISTORY OF THE CSLCA 

 

In  2014, the  House  Committee  on  Science, Space, and Technology received 

the newly introduced “American Space Technology for Exploring Resource 

Opportunities In Deep Space Act,” or the “ASTEROIDS Act”477. Although 

this bill may not have been introduced as one that could become actual 

legislation, the proposed legislation did lead to discussion of private property 

rights in outer space that ultimately led to the inclusion of Title IV in the 

CSLCA. The ASTEROIDS Act explicitly provided property rights over outer 

                                                
476 Supra Note 464, Pg. 173, Para 1. 
477 American Space Technology For Exploring Resource Opportunities In Deep Space Act, H.R. 5063, 113th Cong. 
(2014 
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space resources to private commercial entities. The ASTEROIDS Act however 

did not include the statement affirming the international obligations of the 

United States. Ultimately, the initial drafts of the ASTEROIDS Act and H.R. 

1508 were amended to become Title IV of CSLCA and signed into law by 

President Barack Obama on November 25, 2015. 

 

Reasoning provided 

 

a. Common Heritage of Mankind: The exploration and use of outer space 

includes the right to remove, take possession, and use in-situ natural 

resources from celestial bodies. In a letter dated November 28, 1979, the 

Secretary of State addressed to Senator Church, Chairman of Senate 

Foreign Relations Committee, the legality of removal, taking possession, 

and using in-situ natural resources from celestial bodies, including 

asteroids, under the Outer Space Treaty. In this letter, the Secretary of 

State wrote: ‘‘Such removal is permitted by the article contained in the 

1967 Outer Space Treaty which states, inter alia, that ‘Outer Space, 

including the Moon and other celestial bodies, shall be free for 

exploration and use by all States . . . ’ ’’. Furthermore, Non-governmental 

entities may explore and use outer space, including the use of outer space 

by removing, taking possession, and using in-situ natural resources 

(subject to the supervision and authorization of a State under Article VI 

of the Outer Space Treaty). The stance taken up by the Committee is that 

the end use or utilization of celestial resources being for private purposes 

or not, does not qualify the right to explore and use outer space as a whole 

and therefore, such activities do not abrogate the principle of Common 

Heritage of Mankind. 

 

b. Non-Appropriation: In U.S. v. One Lucite Ball478, the Court upheld the right 

of Honduras to assert national property ownership over a Moon rock. 

                                                
478 ( Case No. 01–0116–CIV– JORDAN), The U.S. District Court (S.D. Florida) 
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The court discussed two sales of lunar rock samples involving private 

parties (one involving a slide of lunar dust sold at Sotheby’s auction and 

the second involving the lunar sample and plaque given by the U.S. to 

Nicaragua that was purchased by a private buyer from the middle east). 

State practice is consistent with finding that exploration and use of outer 

space includes the right to remove, take possession, and use in-situ natural 

resources from celestial bodies. The United States, Russia, and Japan have 

all removed, taken possession, and used in-situ natural resources. These 

activities have never been protested by a State party to the treaty or judged 

in a court of law to be in violation of the Outer Space Treaty.  

 

The Committee notes that in a 2011 report of the NASA Office of 

Inspector General titled NASA’s Management of Moon Rocks and Other 

Astromaterials Loaned for Research, Education, and Public Display, it is 

stated: ‘‘Lunar material retrieved from the Moon during the Apollo 

Program is U.S. Government property.’’ Moon rocks removed from the 

lunar surface by the Soviet Union Lunar Programme were sold as private 

property to a private bidder at a Sotheby’s auction in 1993 for the cost of 

$422,500. The Committee also notes that some activities under NASA’s 

proposed Asteroid Recovery Mission may be done in partnership with 

private entities in the United States and may involve the removal and use 

of in-situ natural resources, consistent with the finding that exploration 

and use of outer space includes the right to remove, take possession, and 

use in-situ natural resources from celestial bodies. Thereby, the 

Committee uses previous instances of claim of ownership in the domestic 

sphere as well as in the international sphere to justify that there is no 

violation of the principle of non-appropriation laid under Article II of the 

Outer Space Treaty. 

 

Furthermore, the grey area that the legislation tries to exploit is with the creation 

and utilization of the terms ‘space resource’ and ‘asteroid resource’ as the Outer 

Space Treaty and the Moon Agreement both specifically reinforce non-
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appropriation but the definition does not expressly define the parameters of 

space resources or asteroid resources which are extracted from outer space 

bodies. The torturous conflict in the utilization of nascent terminology in 

legislation has given rise to ambiguity and friction which seeks to create 

drawbacks in the Outer Space Treaty and Moon Agreement.  

 

This friction is what has been used by opportunist lawmakers to invoke the 

‘Lotus’ principle479 which states that “sovereign states may act in any way they 

wish so long as they do not contravene an explicit prohibition” and therefore, 

since there is no explicit usage of the term ‘space resource’ and that the Outer 

Space Treaty does not prohibit explicitly the extraction of resources from outer 

space, the legislation has sought to allow free access to such commercial usage 

of outer space. 

 

IMPACT OF THE CSLCA ON OTHER SPACE FARING NATIONS 

 

Luxembourg 

 

The effect of the passage of the CSLCA has struck Europe whereby The 

Luxembourg Chamber of Deputies adopted a law on the exploration of space 

and the use of space resources on July 13, 2017 which now is the only European 

nation to have created a legal framework for ownership of space resources by 

private companies. Luxembourg targets itself into being the European hub for 

the exploration and use of space resources. Furthermore, Luxembourg goes one 

step further in determining private ownership rights as unlike the CSLCA, the 

company need not be registered in Luxembourg for it claim private ownership.  

 

Article 1 of the said law states: “Space resources are capable of being appropriated” 

 

                                                
479 S.S. Lotus (Fr. V. Turk.), 1927 P.C.I.J. (Ser. A) No. 10 (Sept. 7) 
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In consonance to the same, Luxembourg has invested and committed to spend 

a sum of almost $230 million in developing its role as the European hub for 

private entities in space which includes making investments in asteroid mining 

companies across the world. One unique and coincidental bit of the said 

legislation is the effect of the company called Planetary Resources, Inc. The 

company started in 2009, was the primary lobby group behind the passage of 

the CSLCA in 2015. The company’s Luxembourg office was heavily bankrolled 

by the Luxembourg government (to the tune of $28 Million)480 whereby it 

promised to carry out prospecting missions by 2020. 

 

India 

 

The draft Space Activities Bill proposed in 2017481 takes a lot from the U.S. 

Commercial Space Launch Competitiveness Act with policy proposals on the 

establishment of a licensing regime for private partnerships with ISRO for space 

infrastructure building, launching of space vehicles and operation of the same. 

The said draft, however, is quite overarching and not specific with regard to 

activities such as remote sensing, registration of launch vehicles with 

government authorities and most importantly, space resource utilization482. This 

would specifically be problematic as there is no clear interpretation and 

therefore, accepted practice of the utilization of Article II of the OST.  

 

This would be detrimental to the legal regime established by India on how 

property rights and intellectual property would be viewed. This furthered with 

the fact that the current Indian government’s opening up of the space industry 

to private actors in the recent budget483 and the ISRO chief’s announcement 

                                                
480Devin Coldewey, Planetary Resources Mines Luxembourg For $28M In Asteroid Hunting Funds, 
Techcrunch.Com, (Aug.17,2020) Https://Techcrunch.Com/2016/11/03/Planetary-Resources-Mines-Luxembourg-
For-28m-In-Asteroid-Hunting-Funds/ 
481 Https://Www.Prsindia.Org/Sites/Default/Files/Bill_Files/Draft%20Space%20Activities%20Bill%202017.Pdf 
482 Https://Theprint.In/Science/Space-Activities-Bill-Meant-Boost-Private-Role-Confusion/303950/ 
483 Https://Theprint.In/Science/Opening-Isro-To-Private-Players-Modi-Govts-Latest-Space-Initiative-Echoes-
2017-Draft-
Bill/423471/#:~:Text=Sitharaman%20announced%20that%20private%20firms,And%20space%2Dbased%20servi
ces%E2%80%9D. 
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that the said bill was in its final stages484 makes it important for private actors to 

lobby specifically for a stronger regulatory mechanism which would encompass 

all the shortcomings addressed. However, this is possible when the bill would 

be tabled (hopefully after the pandemic subsides) but it is specific to address the 

importance of the regulatory regime that would be created in effect if the said 

bill passed without core amendments. 

 

  

                                                
484 Https://Economictimes.Indiatimes.Com/News/Science/Space-Policy-Space-Activities-Bill-In-Final-Stages-Isro-
Chairman/Articleshow/76800775.Cms 
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CONCLUSION 

 

Clearly, capitalistic interests have waded their wand into the pristine domain of 

space and will try to eke out every bit of effort to push their agenda. The risk 

that we run into with the acceptance or acquiescence of large developed states 

such as the USA and small up and coming states like Luxembourg to such 

capitalistic tendencies, we tend not only to create an space culture which could 

physically erode space of its resources without any equitable distribution but in 

the long run would place a premium on life in space if corporations and private 

entities were allowed to own, sell and destroy celestial bodies. Our goal and 

solution must be a sustainable and equitable use and exploration of space in 

such a way that we can guarantee the availability of the resources for all and not 

just in the hands of the few.  
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CROSS BORDER INSOLVENCY AND 

ECONOMIC ANALYSIS OF THE REGULATORY 

LAW 
-SWATI KOUL* 

 

ABSTRACT 

 

Cross-border insolvency coordinates the treatment of economically steamed record holders where 

such borrowers have assets or banks in more than one nation. Typically, cross-border insolvency 

is increasingly worried about the indebtedness of organizations that work in more than one 

nation instead of bankruptcy people. Like customary conflict of laws rules, cross-border 

insolvency centers upon three zones: decision of law rules, locale principles and requirement of 

judgment rules. However, in connection to bankruptcy, the foremost center will in general be 

the acknowledgment of remote bankruptcy authorities and their forces. The UNCITRAL 

Model Law on Cross-Border Insolvency, 1997 (“Model Law”) was identified as a framework 

which was globally recognized and accepted. The Model Law was approved by UNCITRAL 

by consensus in 1997 and since then it has been implemented by 44 countries, including the 

United Kingdom (“UK”), the United States of America (“US”), Japan, South Korea and 

Singapore. However, given that adoption of the Model Law would require significant study 

and discussion, The Insolvency Law Committee decided to present its recommendations in this 

regard at a later date.485 

 

Keywords:  UNCITRAL, European Union, Economic Analysis, Social Cost, 

Cross Border.  

 

  

                                                
* Student, 3rd Year, Gujarat National Law University. 
485 The UNCITRAL Model Law On Cross-Border Insolvency (1997). 
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INTRODUCTION 

 

The study of the regulatory law of Cross Border Insolvency made through a 

comparative analysis shows a direct influence of many International laws and 

how they affect nuance, but not uncustomary, cases of Bankruptcy. Legal 

uncertainties that follow from transnational corporate collapses are a major 

obstacle to the advancement of international trade. Participants cannot predict 

with certainty the insolvency law(s) that may be applied, and provide for such 

eventuality. The problem is particularly acute given deep seated jurisdictional 

differences in insolvency laws. Attempts at regional and international 

harmonization have not to-date found completely viable solutions. Therefore, 

this paper aims at bringing together various regulations of the United States of 

America, the European Union and India. This is done through case studies of 

all the landmark judgements that are provided in the laws that are respectively 

being followed. Therefore, creating a comparison in global cases of cross- 

border insolvency. 

 

WHAT ARE THE REGULATIONS IN CROSS-BORDER 

INSOLVENCY ACROSS THE WORLD? 

 

INDIA 

 

Recommendations by the Justice Eradi Committee and N.L. Mitra Advisory 

Group on Bankruptcy 

Laws. 

 

• The Eradi Committee Report: Recommended that the Model Law be 

implemented in India; Amendment of Part VII of Companies Act, 1956 

in-bound and our-bound requests for recognition of foreign 

proceedings, co-ordination of proceedings in two or more States and 

participation of foreign creditors in insolvency proceedings.  
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• The N. L. Mitra Committee: Indian laws on cross border insolvency are 

outdated and are not comparable to international legal standards in the 

event of an international insolvency proceeding involving an Indian 

company, Indian courts are unlikely to provide any aid or assistance to 

a foreign liquidator Proposed a Comprehensive Bankruptcy Code. 

 

CASE STUDY 

 

The Rajah of Vizianagaram v. Official Liquidator486 

 

The Companies Act of 1956 doesn't give express alleviation to universal (non-

Indian) loan bosses for their cases or reasons for activity. As right on time as 

1962, be that as it may, the Supreme Court of India held in Rajah of 

Vizianagaram v. Official Receiver that global loan bosses and contributories can 

bring an action, record a case under the Companies Act. Through this case, the 

Supreme Court of India set up the law administering global bankruptcies in 

India. For this situation, the indebted person organization was fused in England 

under the English Companies Act in power at that point. The object of the 

account holder organization was the mining of manganese in Kodur, 

Vizagapatnam District in India. As the organization end up being unrewarding, 

it couldn't pay its obligations, including rent because of the Rajah of 

Vizianagaram.  

 

The Rajah in this manner recorded wrapping up procedures that came about in 

the arrangement of an Official Liquidator. Worldwide lenders of the 

organization filed confirmations of obligations owed to them by the account 

holder organization however the Rajah protested their cases, battling that the 

liquidation procedures were only to serve Indian lenders. The question before 

the Pertinent Court was whether universal lenders of an organization not fused 

in India and subject to an ending up continuing started in India, as for the matter 

                                                
486 Rajah Of Vizianagaram V. Oicial Receiver, AIR. 1962 S.C. 500. 
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of the indebted person organization in India, could demonstrate their case 

before the Official Liquidator. The Supreme Court, after looking at different 

English points of reference, held that under the arrangements of the Companies 

Act and general standards of comity, universal lenders could demonstrate their 

cases in the ending up of unregistered organizations in India. In any case, the 

Court didn't respond to questions in regards to acknowledgment of universal 

decisions. Thusly, escape clauses in the law concerning cross-border insolvency 

procedures remained.   

 

EUROPEAN UNION  

 

In 2012, the European Commission, an executive branch of the European 

Union, proposed to rework the 2000 Insolvency Regulation so as to address the 

cross-border insolvency in the EU. The reformed guidelines that were finalized 

in 2015, presented clear rules on the local law relevant to an account holder’s 

indebtedness. The procedure that was followed was applied to all EU Member 

States.  Its transmit was extended to incorporate liquidation as well as pre-

bankruptcy procedures, just as obligations were released and alterated for 

common people (customers and sole dealers). In late 2016, as a further advance 

and a follow up to the Insolvency Recommendation of 2014, the Commission 

proposed to receive a mandate on business rebuilding, which would give new 

legitimate devices to safeguard reasonable organizations in trouble and give legit 

yet bankrupt business visionaries another opportunity.  

 

The proposition centers around three key components: regular standards on 

early rebuilding apparatuses, which would help organizations to keep working 

and protect occupations; rules to permit business people to profit by a additional 

opportunity through a release of obligation; and focused on measures 

permitting Member States to increment the effectiveness of bankruptcy, 

rebuilding and release methodology. The activity is a key deliverable under the 

capital markets association activity plan. It will likewise contribute significantly 
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to tending to the significant levels of non-performing credits in banks' parity 

sheets.487 

 

CASE STUDY 

 

Eurofood IFSC Ltd488 

 

The European Court of Justice ("E.C.J.") gave a decision on May 2, 2006 in the 

Eurofood case, finding that the beginning of an indebtedness case for Eurofood 

in Ireland gave the Irish court need under E.U. law over a comparable 

indebtedness case started presently in Italy.' The E.C.J's. administering reacted 

to the Supreme Court of Ireland's referral to the E.C.J. of five inquiries of E.U. 

law in light of the E.U. Guideline on Insolvency Proceedings ("E.U. 

Guideline"). The Irish Supreme Court had submitted these proceedings to the 

E.C.J to rule over a pending case of the Dublin High Court which had decided 

to open a primary indebtedness proceeding for Eurofood IFSC, Ltd. 

“Eurofood”, was a branch of Parmalat SpA, one of the biggest corporate 

gatherings in Italy, which went into bankruptcy procedures on December 24, 

2003. The case for the same company was also being heard in Parma, Italy, for 

opening the same indebtedness proceeding.  The two equal principle procedures 

emerged in light of the fact that courts in each nation, in view of various 

measures, had concluded that Eurofood's focal point of fundamental interests 

("CoMI") was situated in its own country. 

 

  

                                                
487 EPRS | European Parliamentary Research Service Author: Carla Stamegna Members' Research Service PE 623.548 
– June 2018. 
488 Case 341/04, Eurofood IFSC Ltd., 2006 E.C.R. 
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UNITED STATES OF AMERICA 

 

• US Insolvency Code489 

 

Part 15, Title 11, United States Code is an area of the United States insolvency 

code that manages purview. Under Chapter 15 an operator of a corporate 

liquidation proceeding outside the U.S. can secure access to the United States 

courts. It grants investment between the United States courts and the remote 

courts, similarly as various specialists of outside country related with cross-

fringe indebtedness cases.  

 

• UNCITRAL Model Law on Cross-Border Insolvency, 1997  

 

Part 15 fuses the Model Law on Cross Border Insolvency drafted by the United 

Countries Commission on International Trade Law. The law gives answers for 

issues which emerge regarding cross-outskirt insolvency, permitting US courts 

to issue summons, requests to turn over resources, the issuance of remains on 

pending activities, and requests of different kinds as conditions direct.  

 

The subordinate continuing allowed under Section 15 is regularly a progressively 

productive and less exorbitant option in contrast to starting an autonomous 

continuing in the United States. It likewise keeps away from the contentions 

which could emerge between the wards associated with two autonomous 

procedures started in association with a similar indebted person. Section 15 

likewise builds up instruments for the participation among US and remote 

courts also, delegates with respect to procedures which include a similar 

indebted person. 

 

 

 

                                                
489 11 U.S. Code Title 11—BANKRUPTCY. 
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CASE STUDY 

 

Kemsley v Barclays Bank Plc Fry and Provan490 

 

An application to control procedures against the candidate got New York and 

Florida was dismissed by the court in light of the fact that it would be "entirely 

unseemly" to give it. In spite of the fact that this is an instance of individual 

chapter 11 instead of corporate indebtedness, it has been accounted for here 

due to the cross-fringe viewpoints and the conversation with respect to when it 

is suitable (or not) for the English court to concede a directive to forestall 

procedures being brought against a British resident in a remote ward. The 

appointed authority held that if Mr Kemsley's COMI (Center of Main Interests) 

was seen as in England, an antisuit directive would be pointless. On the off 

chance that his COMI was seen as in the United States, at that point he 

dismissed the application in light of the fact that such an order would be 

completely unseemly. 

 

LAW AND ECONOMICS ANALYSIS 

 

Law and economic maters or financial investigation of law is the utilization of 

monetary theory, particularly microeconomic theory, to the assessment of law 

that began for the most part with specialists from the Chicago school of 

economic viewpoints. Money related thoughts are used to explain the effects of 

laws, to overview which legitimate fundamentals are fiscally capable, and to 

predict which legal standards will be announced.  

 

Financial investigation of law is generally isolated into two subfields:  

 

• Positive law and financial matters  

• Normative law and financial matters  

                                                
490 Kemsley V Barclays Bank Plc Fry And Provan [2013] EWHC 1274. 
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As right on time as in the eighteenth century, Adam Smith examined the 

monetary impacts of enactment. In any case, to apply financial aspects to break 

down the law managing nonmarket exercises is moderately new. A European 

law and financial aspects development around 1900 didn't have any lasing 

impact. In 1961, R. Coase and G. Calabresi independently wrote two extremely 

historically important articles: "The Problem of Social Cost" and "A few 

Thoughts on Risk Distribution and the Law. The Problem of Social Cost by 

Ronald Coase managed the financial issue of externalities. It draws from various 

English legitimate cases and resolutions to delineate Coase's conviction that 

lawful principles are just defended by reference to a money saving advantage 

examination, and that irritations that are frequently viewed similar to the flaw 

of one gathering are increasingly symmetric conflicts between the interests of 

the two parties.  

 

In the event that there are adequately low expenses of doing an exchange, lawful 

guidelines would be unimportant to the expansion of creation. Since in reality 

there are expenses of haggling and data gathering, legitimate guidelines are 

supported to the degree of their capacity to designate rights to the most 

proficient right-carrier. Calabresi's decisions stayed disregarded by financial 

specialists and by the majority of legitimate researchers until the mid 1970s. It 

was just when researchers began to accentuate the ridiculous presumptions 

whereupon rest the Coase hypothesis that they likewise began to focus on 

Calabresi. His works were cited and basically used to stress the restrictions of 

the Coase hypothesis. Calabresi and Coase were then put on a similar balance; 

crafted by the previous introduced as more complete and more commonsense 

than crafted by the later. 
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CONCLUSION 

 

India has become a goal for remote speculators. Consequently, guarantee that 

the rights and premiums of outside financial specialists are made sure about to 

gather their duty simply like household speculators. It is significant that 

legitimate bankruptcy system is built up if India needs to advance remote direct 

venture. A cross fringe bankruptcy law helps in giving successful components 

to managing cross outskirt indebtedness. It is finished by expanding 

collaboration and correspondence among various courts and able specialists.  

 

BILATERAL AGREEMENT 

 

Respective understandings can and have in the past been utilized to manage 

cross outskirt indebtedness concerns. Actually, even before presenting 

procedural system in type of settlements, the arrangements for respective 

understandings ought to be installed in the residential law of the nation. The 

Code accommodates this base necessity.  

 

DISADVANTAGES- IN CROSS BORDER INSOLVENCY 

PROCEDURE  

 

Regardless of whether going into Bilateral Agreement with various nations 

might be a route for managing cross fringe indebtedness gave by the Code, there 

are different issues to it:  

 

• Emerging a respective understanding requires time;  

• Indebtedness systems of various nations may differ broadly;  

• Nations may have various standards with respect to help and 

acknowledgment of judgment in various nations.  

 

The cross border insolvency manages three measurements:  
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Initially, ensuring the privileges of the outside loan bosses who have certain 

rights on the advantages of the indebted person which are in the diverse locale 

wherein the procedures of the indebtedness are set up. Besides, when the 

benefits of the account holders are in different purviews and the loan boss needs 

to include those advantages in various locale in the procedures of bankruptcy. 

Thirdly, the indebtedness procedures are going on or started on a similar 

account holder in more than one locale.  

 

As we investigate the part of cross border insolvency, it requires an appropriate 

legitimate structure. This need has been perceived by the legislative assembly, 

as without appropriate legitimate arrangements there would be a danger for the 

outside financial specialists to put resources into India. While when we take a 

look at the current circumstance in India, India is welcoming numerous outside 

countries to put resources into the nation and to try and set up their assembling 

units in the nation. So as to spare their advantage and propel them to put 

resources into the nation the detailing of the law is critical. 
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CSR & COVID-19: THE CHANGING DYNAMICS 

AND ITS IMPLEMENTATION IN INDIA 
-KAJAL CHANDRA AND ANANNYA GUPTA* 

 

ABSTRACT 

 

The much-dreaded novel Coronavirus (COVID-19), which was declared as a ‘global 

pandemic’ by WHO, has shaken the world and the economy at large. The outbreak of the 

contagious disease has shattered the socio-economic structure of the world. In an attempt to 

alleviate the negative impact of the crisis, many corporate organizations have extended support 

in the form of monetary contributions to COVID-19 relief work, health care, fulfilling local 

needs and other donations. This paper is directed to examine the basic essence of the Corporate 

Social Responsibility (CSR) given the ongoing global pandemic. The paper revolves around the 

concept of CSR, evaluating its impact in the era of COVID-19, while analyzing and 

scrutinizing its necessity and its implementation process in light of a series of suggestions and 

recommendation. The paper also examines how the Indian Government has endeavored to 

mitigate the impact of the pandemic through a spate of notifications and clarifications 

concerning CSR. The researchers utilize the writings of various jurists, books, articles, notes, 

commentaries and others to glean a better understanding of the said topic. The study focuses 

on the gradual evolution of law (relating to CSR) through a series of judicial pronouncements 

and looks forward to validating the submissions made in the course of research through recent 

and practical illustrations. 

 

Keywords: Corporate Social Responsibility, Global Pandemic, COVID-19, 

Judicial Pronouncements, Socio-economic. 
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INTRODUCTION 

 

A company apart from being monetarily accountable to its employees also has 

social commitments and responsibilities toward its employees, the stakeholders 

of the company and the public at large. The companies thus follow the concept 

of Corporate Social Responsibility in their ordinary course of business by 

inculcating positive changes that benefit the society and the environment and 

does not negatively affect its well-being. According to the definition of The 

United Nations Industrial Development Organization ‘Corporate Social 

Responsibility is a management concept whereby companies integrate social and 

environmental concerns in their business operations and interactions with their 

stakeholders.491 CSR is generally understood as a way through which a company 

achieves a balance of economic, environmental and social imperatives (“Triple-

Bottom-Line- Approach”), while addressing the expectations of shareholders 

and stakeholders. 492 The emergence of any ongoing crisis like COVID-19 

requires an even greater sense of social responsibility to endeavor to mitigate 

the impact of the pandemic. The CSR traces are evident in this period of crisis 

through the involvement of many renowned firms like Audi, Coca-Cola, in 

promoting social awareness for social distancing. Be it Nike’s attempt to create 

awareness by changing its slogan to “Play inside, Play for the World”, or Amul 

releasing a series of social distancing messages, the corporate sector has made a 

significant contribution in this difficult phase. 

 

EVOLUTION OF CORPORATE SOCIAL RESPONSIBILITY IN 

INDIA 

 

Though the concept of CSR in India is not very old it stems from the time when 

the Early Indian Corporate Social Responsibility was perceived as a charitable 

act for the welfare of the needy. The year 1850-1914 marked the first phase of 

                                                
491 https://www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-
corporate-responsibility/corporate-social-responsibility-market-integration/what-csr 
492 https://www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-
corporate-responsibility/corporate-social-responsibility-market-integration/what-csr 
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CSR in India influenced primarily by traditions, religions and culture. Following 

which Mahatma Gandhi propounded the theory of trusteeship which played an 

important role in the socio-economic growth of the country. This was the 

second phase and it marked the establishment of temples, research and training 

institutions which paved the path for social reforms women empowerment, new 

educational practices and rural development. The second phase extended till the 

1960’s.The emergence of public sector undertakings which largely influenced 

the CSR constituted the third phase of CSR .This phase resulted in corporate 

malpractices due to rigid restrictions on the private sector which further 

encouraged the enactment of various legislations concerning labor, corporate 

governance practices and environmental issues. The CSR trend stressed on 

social accountability and encouraged greater transparency. Phase four which 

started post 1980 is the final and most important phase of CSR which 

characterized as a sustainable business strategy. During this time there was an 

uplift in the economic growth of the country with industries coming up due to 

relaxed licensing system and waiving of liberalization, privatization and 

globalization. These steps eventually lead to an increase in industrial growth and 

companies being more aware of their social responsibilities. Therefore what 

started as a philanthropic activity in the first phase now became a responsibility 

of the companies by the end of the fourth phase paving way for CSR as a 

mandated activity in India in the coming years. 

 

THE NEW REGULATIONS: A SHIFT FROM TRADITIONAL TO 

MODERN CSR 

 

• Indian companies have been engaged in CSR activities and charity since 

time immemorial but the concept of CSR was statutorily introduced in 

India by the new Companies Act of 2013which came to effect on 

01.04.2014. India became the first country in the world to have ratified 

a legislation mandating CSR activities. Section 135493 of the Companies 

                                                
493 Section 135, Companies Act,2013 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|315 

Act494 2013 enumerates the provision for CSR and the rules for the 

implementation of the same are prescribed in Companies (Corporate 

Social Responsibility Policy) Rules, 2014making it compulsory act for all 

the companies whether private, government or otherwise .Before the 

Act of 2013, Indian Companies were governed by the 1956 Act495 and 

the first proposal for socially responsible spending by companies was 

made in 2009 by the release of CSR Voluntary Guideline (2009).496 

Following this, on September 8th, 2010, the Parliamentary Standing 

Committee recommendation highlighted the need for mandatory CSR. 

In July 2011, the first proposal for mandatory CSR to be included in the 

new Act was suggested. The bill was finally passed by the Lower and the 

Upper House of Parliament and received the President’s assent in 

August 2013. Ultimately, a set of rules (approved in 2014) were 

announced by the MCA in September 2013 which enumerated a list of 

activities forming part of a company’s CSR spending.497  The activities 

enumerated in the list included spending on health, education, poverty 

eradication, gender equality, arts, reducing other inequalities 

etc.498.Therefore, on April 1st 2014, the CSR requirement under Section 

135 was effectuated-any company which has an annual turnover of 

rupees thousand crores or more  

 

• The net worth of the company is rupees five hundred crores or more or 

a net profit of rupees five crores or more during the immediately 

preceding financial year shall constitute a Corporate Social 

Responsibility Committee which will comprise of three directors one of 

them being an Independent director. 

 

                                                
494 The Companies Act,2013, No.18, Acts of Parliament,2013 
495 The Companies Act, 1956, No.1, Acts of Parliament, 1956. 
496 Corporate Social Responsibility Voluntary Guideline, 2009. 
https://www.mca.gov.in/Ministry/latestnews/CSR_Voluntary_Guidelines_24dec2009.pdf. 
497 The Companies (Corporate Social Responsibility Policy) Rules, 2014. 
https://www.mca.gov.in/Ministry/pdf/CompaniesActNotification2_2014.pdf. 
498 Id. 
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Commonly known as the CSR Act it has been in place since 2014 and the 

companies have been increasing their CSR spend ever since. However, there 

have been few amendments in the past years which have changed some aspects 

of CSR. The major amendment being made in The Companies Act in 2019 

which also revised the existing framework of corporate social responsibility. 

Some of the key pointers of the amendments relevant to CSR are mentioned 

below: 

 

• Penal Consequences for Non-Compliance of CSR Activities: Like in the 

Act of 2013 if the companies failed to meet the mentioned CSR 

obligations the Ministry of Corporate Affairs would send a notice asking 

the companies to state the reasons for non-compliance. Post the 

amendment in 2019 the CSR regime changed and the imposition of 

penal liability was inflicted in case if CSR obligations has not been 

fulfilled by companies. Additionally separate penalty has been included 

for continuing offences. The government’s enacted the measure to 

make the companies more responsible towards the society. 

• If a company has an unspent amount that does not relate to any ongoing 

project it is to be transferred to a fund mentioned in Schedule VII499 

within six months after the financial year ends. 

• Transfer of unspent CSR funds during the FY to the Unspent Corporate 

Social Responsibility Account within 30 days of the end of the financial 

                                                
499Activities which may be included by companies in their Corporate Social Responsibility Policies. 
Activities relating to:— 
(i) eradicating extreme hunger and poverty; 
(ii) promotion of education; 
(iii) promoting gender equality and empowering women; 
(iv) reducing child mortlity and improving maternal health; 
(v) combating human immunodeficiency virus, acquired immune deficiency syndrome, malaria and other diseases; 
(vi) ensuring environmental sustainability; 
(vii) employment enhancing vocational skills; 
(viii) social business projects; 
(ix) contribution to the Prime Minister's National Relief Fund or any other 
fund set up by the Central Government or the State Governments for 
socio-economic development and relief and funds for the welfare of the Scheduled Castes, the Scheduled Tribes, 
other backward classes, minorities and women; and 
(x) such other matters as may be prescribed. 
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year. It is additionally mandated the amount transferred is to be 

mandatorily utilized within three financial years. 

• The 2019 amendment has allowed the MCA to make rules and issue 

directions to ensure compliances by companies and organizations. 

 

However, the provisions of Companies (Amendment) Act, 2019 concerning 

Corporate Social Responsibility is yet to be notified by the Ministry. To ratify 

the Companies (Amendment)Act, 2019 the corporate affairs ministry has 

drafted the Companies (Corporate Social Responsibility Policy) Amendments 

Rules, 2020500 to enact amendments in the Companies (CSR Policy) Rules, 2014 

which was available for public comments till April 10th, 2020. Some of the key 

highlights of the draft rules are501: 

 

• It propose changing the definition of Corporate Social Responsibility to 

include all activities undertaken by the company to comply with the 

obligation laid down in Section 135 and also specifies what activities will 

not constitute CSR. The exclusions mentioned in the rules are: 

 

i. Activities that are undertaken by the company as a part of its 

business. 

ii. Contributions made by the company to any political party be it 

directly or indirectly would not fall under CSR activities. 

iii. Any activities undertaken by the company outside the country. 

 

• The amendment rules require that companies which have a CSR 

spending of Rs 5 crore or more in the three immediately preceding 

financial years need to undertake an impact assessment of its CSR 

project. The details of the assessment need to be disclosed in its Annual 

Report on CSR. 

                                                
500 Draft Companies (CSR Policy) Amendment Rules, 2020. 
https://taxguru.in/company-law/draft-companies-csr-amendment-rules-2020-analysis.html 
501Id. 
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• The CSR Board committee is endowed with the responsibility to 

monitor the implementation of ongoing projects and can modify as and 

when necessary. 

• International organizations to be permitted to help companies design 

monitor and evaluate CSR projects for their capacity building. Prior 

permission is needed from the Central Government for the execution 

of CSR projects with an international organization. 

 

CSR & THE ERA OF COVID-19 

 

Currently, the world has been shaken by coronavirus pandemic which has 

resulted in the weakening of the socio-economic structure of many countries. 

With the rapid increase in coronavirus cases which needs immediate attention, 

the government has been trying to take as many steps possible and implement 

strategies to bolster the economy and support people financially. With the 

outbreak of the unanticipated virus, the corporate firms have contributed have 

step out to fulfil their social responsibility and all the CSR fund of the companies 

have been routed to COVID-19 relief. The Coronavirus disease comes within 

the meaning of the term ‘disaster’ under sec. 2(d)502 of the DM (Disaster 

Management) Act503. As per this section, a disaster is a catastrophe, mishap, 

calamity or grave occurrence in any area, arising from natural or man-made 

causes, or by accident or negligence which results in substantial loss of life or 

human suffering or damage to, and destruction of property or, damage to or 

degradation of, environment, and is of such nature or magnitude as to be 

beyond the coping capacity of the community of the affected area.504 The act 

provides an administrative framework to take proactive steps for disaster 

management and allows the Government to access funds set up for the same 

purpose. 

 

                                                
502Section 2(d), Disaster Management Act, 2005. 
503The Disaster Management Act, 2005, No. 53, Act of Parliament, 2005. 
504supra note 494. 
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A. Notifications and clarifications by MCA 

 

On 23rd March, 2020, the coronavirus disease was declared as a ‘notified disaster’ 

by WHO, following which The Ministry of Corporate Affairs (MCA) issued its 

first notification asserting any expenditure made towards the pandemic would 

be deemed as a ‘permissible and eligible’ form of CSR activity.505 These expenses 

by various corporate organizations and firms would be considered as part of 

expenditure as enumerated under item (i) and (xii) of Schedule VII506 of the 

Companies Act, 2013.  

 

Subsequently, on 28th March 2020, another notification by MCA explicitly 

labelled that any corporate contribution and donation made to the Prime 

Minister’s Citizen Assistance and Relief in Emergency Situation Fund (PM 

CARES Fund) would qualify as a company’s mandatory CSR expenditure.507 

The PM CARES Fund is a national public charitable trust set up by the 

Government which accept monetary contributions from individuals, firms, 

corporate bodies and other agencies to deal with severe economic and health 

ramifications of the ongoing pandemic. However, the Supreme Court has 

recently, dismissed the queries raised concerning the transparency and 

accountability of the PM CARES Fund, by arguing that it is not a ‘public 

authority’ under the RTI Act508 and hence is not subject to public scrutiny.509 

 

B. The April Clarifications 

 

Thereafter, to clarify certain confusions on the notifications issued, MCA, on 

10th April, 2020, on some frequently asked questions enlisted the activities falling 

under permissible and non-permissible CSR expenditure.510 

                                                
505 https://www.mca.gov.in/Ministry/pdf/Covid_23032020.pdf. 
506 Supra note 499. 
507 http://www.mca.gov.in/Ministry/pdf/Notification_10042020.pdf. 
508 The Right to Information Act, 2005, No. 22, Acts of Parliament, 2005. 
509 Priscilla Jebaraj, PM CARES is not a public authority under RTI Act: PMO, THE HINDU, May 30, 2020. 
510 Supra note 507. 
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The clarification enunciated that any contribution to ‘Chief Minister’s Relief 

Fund’ or ‘State Relief Fund’ for the pandemic would not amount to admissible 

CSR expenditure for not being listed under Schedule VII of the Companies Act, 

2013. However, donation or contribution to the State Disaster Management 

Authority was qualified as permissible CSR expenditure.511 Therefore the 

clarification seems to be unreasonable and is devoid of a rational basis. Clause 

(xii)512 of Schedule VII, is inclusive of all state funds directed to provide relief, 

aid or any rehabilitation against the pandemic. Therefore, the act of the Centre 

to include Central welfare funds and exclude Provincial funds may be termed as 

ultra vires. 

 

Additionally, the notification dated 10.04.2020, classified payment of 

salary/wages to workers, employees or contract labourers during the lockdown 

period, as non-permissible CSR expenditure. Moreover, payment to temporary, 

casual or daily wage workers being a moral and contractual obligation was 

excluded from the ambit of permissible CSR expenditure. However, the 

clarification notified ex-gratia payment to workers as CSR, if the following 

conditions are satisfied513- 

 

1. If such payment is dedicated to fighting the pandemic. 

2. The payment shall be over and above the wages. 

3. The condition of one-time exception to the company is satisfied. 

4. There must be a declaration on all of the above by the Board. 

 

A certificate must be issued by the auditor in this regard. 

 

 

 

 

                                                
511Id. 
512 Schedule VII, clause (xii), Companies Act, 2013. Disaster management, including relief, rehabilitation and 
reconstruction activities. 
513Supra note 507. 
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C. Recent Amendments to Companies (CSR) Rules, 2014 

 

The MCA has issued a series of fresh amendments to the Companies (CSR) 

Rules, 2014 in the light of COVID-19- 

 

(a) Research, development of a new vaccine, drugs and medicines in a 

firm’s regular course of business labelled as eligible CSR spend, 

provided such work is in collaboration with any of the institutes or 

organizations mentioned under schedule VII. 

 

(b) These institutes or organizations are amended to include Public Sector 

Undertaking or a government agency, 

 

(c) It further includes public-funded Universities, Indian Institute of 

Technology (IITs), National Laboratories and autonomous bodies 

established under Department of Atomic Energy (DAE), Department 

of Biotechnology (DBT), Department of Science and Technology 

(DST), Department of Pharmaceuticals, Ministry of Ayurveda, Yoga 

and Naturopathy, Unani, Siddha and Homoeopathy (AYUSH), Ministry 

of Electronics and Information Technology and other bodies like the 

Defense Research and Development Organisation (DRDO), Indian 

Council of Agricultural Research (ICAR).514 

 

Therefore in such a situation where individuals and global markets are battling 

the rampant spread of the disease, encouraging corporate social responsibility 

paves the path for better health and sanitation an effective measure for treating 

the novel corona virus. 

                                                
514PrabhaRaghavan, Explained: Changes in CSR rules that benefit companies working on COVID-19 cures, THE INDIAN 
EXPRESS, Aug. 26, 2020. 
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The figure represents the CSR expenditure by firms in the year 2020-21.515 

                                                
515 https://www.forbesindia.com/article/coronavirus/csr-for-covid19-is-rising-but-what-about-other-
causes/60339/1. 
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CSR & THE POST COVID IMPACT 

 

Looking at the current scenario, it would not be wrong to say that the country 

has been hit by a most difficult and extraordinary situations i.e. the outbreak of 

COVID-19. The unprecedented pandemic has affected the lives of people, 

economies around the world. The onset of the global pandemic has led the 

country to witness many atrocities like economic recession followed by poor 

company stock performances and has also impacted the advertisement, 

marketing as well as the traditional CSR of the corporate world. The unmitigated 

disaster accompanied by complete cessation of economic activities has shaken 

the entire industrial structure of the country. 

 

D. PM CARES FUND- the negative side 

 

Amidst the global crisis, most of the companies are pouring funds into the PM 

CARES funds, thereby exhausting their current CSR budgets. This would have 

an adverse impact as the corporate organizations would fail to undertake new 

initiatives. Since major chunks of CSR expenditure would be directed towards 

the PM CARES fund, lesser money would be left for other projects namely:  

education, employment, nutrition, climate change, livelihood creation etc. 

 

E. Impact on NGO funding 

 

As per the report submitted by FSG, the traditional CSR activities of companies 

would reduce by 30-40%.516Additionally, many NGO’s would fail to fulfil their 

verbal agreements and informal commitments. As per the reports submitted by 

the Centre for Social Impact and Philanthropy, thousands of NGO’s engaged 

in various projects like health, women empowerment, education, etc have halted 

their ongoing programs as a result of insufficient funds during the lockdown 

                                                
516SujataRathi, The Impact of COVID-19 on CSR Funding for Indian NGOs, FSG (April 28, 2020), 
https://www.fsg.org/blog/impact-covid-19-csr-funding-indian-ngos 
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phase.517 The report also stated that around 54% of the NGO had funds to 

cover the fixed cost for a year, 30% have funds to cover the cost for only six 

months or less.518 Thus the prevalent pandemic is most likely to affect the small, 

emerging NGOs, altering and restructuring their projects and operations. 

 

F. CSR and Economic crisis 

 

The global crisis has a posed a potential risk to the macro-economic structure 

halting  production activities, restricted movement of people and cut-off of 

supply chains, thereby impacting the political, social, economic, religious and 

financial structures around the world. The post COVID phase would witness 

even deeper economic slow-down resulting in lower profits which would 

eventually lead to reduced CSR budgets. Companies would struggle to invest in 

projects in the coming years. Moreover, the social projects would be 

significantly impacted due to lack of funding by the corporate organizations.  

 

  

                                                
517Id. 
518Id.  
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CONCLUSION & SUGGESTIONS 

 

Corporate Social Responsibility has paved the road for the companies to 

contribute to the society at large and take up social initiatives right from health, 

educational development to women empowerment and other issues. However, 

the COVID-19 pandemic has led to change in the direction of CSR funding as 

huge amounts of money has been donated by the companies to the PM-Cares 

fund for relief work. On the other hand if the measure is helping government 

and states combat the unprecedented crisis, it has limited the growth of other 

socio-economic activities. With the CSR funds being exhausted by operations 

carried out to fight the virus and related causes only morsels have been left to 

battle other critical causes which were supported by the companies before the 

pandemic. Nearly 80 % of CSR funds for FY21 have already been pledged to 

address the pandemic, the study expounded, which included the top 130 

companies in terms of revenue and CSR contributions to the country.519 This 

has affected the CSR funding and the functioning of non-governmental 

organizations for other causes like education, women empowerment and rights, 

climate change and many others. Many such NGO’s have suspended their core 

activities since lockdown and decreased the team strength due to financial 

crunch as major funding has been routed towards healthcare needs and relief 

work. The pandemic has lead not only to health crisis but affected the country 

economically as well. The companies can undertake the following measures to 

battle the pandemic-  

 

• Health care spent and relief packages- 

 

Financial relief packages can be provided to the non-profit 

organizations so that the activities they undertake may be continued. A 

small amount of money from the PM-Cares fund is to be donated to 

                                                
519Gaurav Norohna, India Inc spent Rs 7537 crore as CSR obligations in 2 months directed to address the Covid-19 pandemic, THE 
ECONOMIC TIMES, June 09, 2020. 
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NGO’s so that the jobs of employees working there can be saved and 

important causes can be supported without financial obstruction. 

 

• Catering employee needs- 

 

Organizations and Industries should take care of all its employees and 

workers by timely payment of wages to survive the pandemic as one 

important aspect of CSR is protecting employee interest. Ensuring 

flexibility to employees in terms of working hours, work from home 

arrangements can be a fruitful way to combat the crisis. Greater 

emphasis on staff engagement while grabbing their attention through 

constant and open communication would help in proving relaxed 

atmosphere and comfortable work space. 

 

• Building strong community relations- 

 

In this uncertain time of crisis, a little help would go a long way to form 

new relations and ensuring better community engagement. The 

pandemic has given an opportunity to companies to re-think and re-

structure their plans and extend their support to NGOs and other 

charitable organisations. For example there has been a sharp increase in 

domestic violence cases amidst lockdown therefore proper financial 

assistance should be provided to the NGO’s working to safeguard the 

interest of women dealing with it. 

 

• Priority to vulnerable- 

 

The ongoing pandemic would bring a host of social issues including 

unemployment, educational challenges, food insecurity, mental health 

problems and thereby prioritizing the vulnerable becomes an urgent 

need. Thus, engagement of large corporations in aiding shelters, clinics, 

food banks would serve the purpose. Companies must focus on using 
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their unspent CSR to provide rehabilitation and relief to needy workers 

and economically weaker people of the society. 
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DISRUPTIVE TECHNOLOGY: BLISS TO 

CREDIT CO-OPERATIVES 

-ANJALI GOPAL PATIL* AND  

PRIN. DR. ASMITA A. VAIDYA* 

 

ABSTRACT 

 

Co-operation is nothing but mutual help, at the same time it is self-help. Credit co-operative 

societies are financial institutions which are established with the objective of providing loans to 

its member at reasonable rate of interest. A cooperative society is voluntary association of people 

who come together and invest their savings to form the organization by way of deposits or small 

savings. The scope of work of these co-operatives is certainly very limited. It is expected that 

the growth of such institutes should be deeper rather than horizontal. This growth is obviously 

disrupted or hampered by new entrants, timely regulations and least but not last is by 

globalization. The new entrants are with new technology, innovative strategies and planning. 

It is time to disrupt the disruptors. The disrupting ideas should be acceptable and capable to 

embrace it. Disrupting the disruptor would also mean to disrupt your business from which by 

analysing your existing structure. Making of strict laws and strict implementation, better 

penetrative measure creating similar options with easy and fruitful access, so as the customers 

may opt by loyalty. Redefining the "Success" will be a factor in disrupting the disruption on to 

have better control and for directing the change. Re-executing the strategies of business, 

recreating the values in the changing scenario, clarity in purposes coupled with innovations, to 

build up a feedback loop, reorganize to customer engagement. This article tries to study the 

concept of disruption, to study limitations, to research new ways /horizons and new standards 

for effective management, working of credit cooperative societies and legal aspect. 

 

Keywords: Credit Co-Operative Sector, Co-Operative Principles, Concept 

Of Disruption, Economic Democracy, Core Competency. 
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INTRODUCTION 

 

Cooperation is a form of organization wherein persons voluntarily associate 

together on a basis of equality and work together for a common end. It is a 

movement for the weaker section, mutual help is its keynote, desire to serve is 

its animating spirit. The cooperative society is formed with an idea of supporting 

each other to achieve a common economic objective. Voluntary and open 

membership, democratic control, economic participation, autonomy, training 

and education, and concern for community are the cooperative principles set by 

International Co-operative Alliance. This unique model of enterprise, especially 

credit co-operative societies faces tough path in today’s economy. They need to 

transform their regular business methods and policies due to disruption caused 

by technology, regulations and globalization. Members, Customers are getting 

ample choices for financial help. These disruptors are capturing the member’s 

financial business at the growing rate. Online technology, mobile banking, 

speedy disposal, result oriented services make it challenging for traditional 

financial organizations to compete with these disruptors. Likewise, regulations 

for credit cooperative are becoming more and more rigid. It is the paradox that 

97th amendment provides autonomy to co-operatives while amendment in the 

Maharashtra co-operative societies act, 1960 prohibits expansion, by 

incorporating new section-144-5A. This section prohibits accepting deposit 

from non-members and section 43 -restrictions on borrowings. It becomes 

difficult to expand base of credit co-operative society.  

 

Globalization is one of the disruptors, by which credit co-operatives have to 

stand in competition of worldwide financial institutions. 

 

This article analyses the use and role of technology which is one of the 

challenging factors. Secondly also analyses the choices available for the 

members and customers, pattern of credit supply and the reasoning of gap arose 

between the member and credit co-operative. 
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Problem Identification: - Due to technology, members are getting ample 

choices for financial help. The competition in credit supply, nationally and 

globally at the cheaper rate is the challenge to be addressed. Hence it is observed 

that the gap between the member customer and the credit societies has 

increased.  

 

OBJECTIVES: 

 

• To study the concept of disruptive innovation and legal aspect. 

• To study the role/use of technology in credit co-operatives 

• To study the reasons of widening the gap between the 

members/customers and credit co-operatives. 

• To study the limitation disruptive innovation and new 

horizons/Opportunities 

 

RESEARCH METHODOLOGY  

 

The researcher has reviewed the literature of national and international scholars. 

The research methods are empirical. Primary and secondary data is used for this 

research. Legal research is generally done with the help of resources from 

authorized library. 

 

Significance: To strengthen the core competencies by mitigating the gap 

between the member and co-operatives arose due to digital invasion, by 

enforcing co-operative principles. 

 

Purpose: To research new ways and innovative standards for the credit co-

operative sector to avoid the upcoming disasters and explored the 

competencies.  
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Scope and Limitation: This study is limited only to credit co-operative 

societies in Maharashtra and its scope is only to the extent of disruptive 

innovative management. 

 

Hypothesis: -Technology is the disrupting factor between the relations of 

member/customer and credit co-operatives.  Co-operative sector is well 

equipped with co-operative principles to face the challenges of digital economy. 

Implementation of co-operative values and principles in true sense is the only 

solution for disrupting the disruptors. Digital economy can’t be disrupting 

factor for credit co-operative sector. Credit co-operative can disrupt the digital 

economy.  

 

“The statement of hypothesis- Adoption of digital technology in credit co-

operative sector is no more disruption.” 

 

ANALYSIS 

 

The credit co-operative sector is facing serious consequences due to disrupting 

factors especially like technology, globalization and regulations. These factors 

though became challenges; it came up with new opportunities, new innovative 

ideas and policies for effective and productive management. To survive credit 

co-operative sector, it has to adopt disruptive innovation.  Disruption is 

disturbance or problem that interrupt an event, activity or process, Disruptive 

innovation or disrupting the disruption can be called to address the 

challenges/problems/ interruptions with the motive to find new 

horizon/techniques, ideas to conduct, productivity etc. It is because to meet the 

needs of the customers, to establish a relationship that has fallen back due to 

advancement of certain disruptive elements. If it is about creating fresh 

solutions to cater the customer's needs anticipating future needs of the desired 

sector it is certainly disruptive innovation. The disruption if taken in a positive 

sense keeping it in mind that it was created for our betterment would help us to 

establish a system more lucrative and helpful in our business. We have to think 
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disruption as transformer of the future. The disruption shall be in a form of 

evolution than a revolution. It is necessary to anticipate the social changes/ 

advancement, the economics of the market and the global perspective of which 

is more effectively disrupting. Disrupting the disruptor can also mean to make 

a difference. To innovate that would replace the existing without disturbing the 

existence e.g. Swiggy, Uber 

 

Disrupting the disruption would also mean a study of preferences of the current 

generation. The disruptor may be both the existing, incumbents and the new 

comer, entrants. The disrupting ideas should be acceptable and capable to 

embrace it. 

One has to analyze its own structure, its failure if any and search for 

modification for easy and fruitful access. Success may be defined in another 

way. The ultimate aim to achieve sustainable development goals is to be keeping 

in mind for defining success of the credit cooperative society. 

 

 The new standards have to be set for this purpose considering following 

suggestions- 

 

• Re-executing the strategies, 

• recreating the values which are laid down by ICA,  

• Rethinking about involvements towards the developmental 

choices delivering a return would disrupt the disruptor, 

• To redefine the product prioritization and its alignment,  

• Creating new concepts,  

• Creating a functional team to validate the gap between the 

technologies and existing team, 

• Mechanism to interacting with customer & their ideas ,  

• Re-skilling leadership.  
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Being a disruptor is being a transformer to respond to the disrupting element. 

How could it be possible? 

 

Shared economy can be one of the solutions. It has already started in many 

sectors like transportation, hotels. It refers to decentralized asset ownership and 

using technology to match the need of customers and financial service 

providers, this type of enterprise can be the role model for credit co-operative 

societies. The credit co-operative sector has to adopt digital technology. 

Henceforth digital becomes mainstream. E-business has become now routine. 

Accordingly, “E” has gone away and it becomes routinize. 

 

Customers are now becoming more demanding for digital services. Switching 

over for fast services hampers the loyal relationship, as expecting in co-operative 

structure. Young customers are least in number with co-operative sector. Many 

customers are thinking that they are not in need of traditional banking or 

financial services.  

 

The credit co-operative sector is now competing against the high-tech services, 

low cost digital banking, mobile banking, paying by their fingertips. Customers 

are getting more and ample choices, nationally and globally, as well. 

 

Credit supply and financial services are two different things. Financial help 

means, it includes mobile recharge, interest, insurance, mutual funds, and so on. 

Credit co-operative sector means deposits and borrowings only. Credit supply 

means available credit exponential rate such as Credit for home loan, education, 

marriage, MSME enterprises and so on. 

 

Credit co-operative societies are supposed to be for the marginalized, 

disadvantaged people. To reach with this soul of co-operative principles, it has 

to adopt digitalization. Young generation will connect with the help of 

technology only. The challenges before the credit co-operative sector are 

regulations, technology and membership growth of the population between the 
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age group of 18 to 35. This population is about 65% in India. Credit co-

operative sector need to expand their base. The limitations to raise funds and 

credit supply need to meet out by recreating the new products for new 

generations as well as for women and to get unexplored area. The innovative 

idea to disrupt the disruptor is to substantiate the potential of credit co-

operative sector.   

 

The potential lies in the philosophy and principles of co-operative. The 

voluntary and open membership, democratic member control, economic 

participation, is the values which differentiate co-operative from other form of 

enterprises. According to the ICA’s first Cooperative Principle (“Voluntary and 

Open Membership”), “co-operatives are voluntary organizations, open to all 

persons able to use their services and willing to accept the responsibilities of 

membership, without gender, social, racial, political, or religious 

discrimination”. It is stipulated in the second Principle (“Democratic Member 

Control”) that cooperatives are democratic organizations controlled by their 

members, who actively participate in setting their policies and making decisions. 

Furthermore, according to the third Principle (“Member Economic 

Participation”), members contribute equitably to and democratically control the 

capital of their cooperative. These values are re-enforcing elements to disrupt 

the disruptors. 

 

Legal nature of cooperative membership is one of the core structural 

characteristics of the cooperative form and an element that distinguishes 

cooperatives from mainstream companies: cooperatives are person-cantered 

mutual enterprises, while companies are investor-driven for-profit 

organizations. Cooperatives are owned and administered by their members, 

who are at the same time customers, providers, and/or workers of the 

enterprise. Hence, cooperative members undertake a transactional and an 

organizational relationship with the society (Fici, 2013a; 2017b), i.e., they possess 

a “dual role” or a “double quality” as owner-users of the society. This type of 

relationship plays the important role to safeguard from disruption. Members 
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know their needs, requirements. The functional operation of credit co-operative 

society needs to have various methods of communication. That communication 

must be horizontal rather than vertical. Strategic planning should be result 

oriented. The fruitful or strong communicative loop of society-member-society 

strengthens the management and working of society.  
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CONCLUSION 

 

Credit Co-operative sector will drive by technology, digitalization. Digitalization 

will become main stream. Customer focused technology will result in 

profitability or productive growth of Credit Co-operative Society. To build the 

technology competence, to design more innovative products are the need of an 

hour. Cyber security will be most prominent issue while adopting technology 

for providing financial services. The basic structure of Co-operative philosophy 

and principles has to be maintained. Co-operative organization is self-propelling 

force. It is member driven organization.  Co-operatives are by the members, for 

the members and of the members. Owner and users might be the same. This 

may act as shield from outsiders i.e. incumbents or new entrants. The 

beneficiaries are definitely the members but the services can be availed by 

customers. The legal preposition of members in Co-operatives must be 

inclusive to expand the base of Co-operatives. Otherwise Co-operatives have to 

survive for existence. The regulators also have to adopt technological acumen. 

The incorporation of technology and the infrastructure for it must be the part 

of any Co-operative institute. Accordingly, regulations may be amended.  

 

SUGGESTIONS 

 

1. The new chapter IX- A inserted in the Maharashtra Co-operative Societies 

Act,1960, should be deleted. It brings dual control, which becomes hindrance 

for autonomy of credit co-operative societies. Credit Co-operative societies 

need to expand their member base as well as customer base. 

2. Network to connect anything anywhere is a need of an hour. 

3. Economic democracy with Co-operative principle has to be the core 

competence of Credit Co-operative institute. Decision making power should 

be shifted from managers to the large number of members. 

4. The communication or the decision-making power should be horizontal 

rather vertical. 
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5. Strict implementation of regulations with the help of digitalization is 

necessary. 

6. Co-Operative principles should be embodied and implemented in day to day 

working for the members and the customers. 

7. For constant assessment relationship between members and Credit Co-

operative must be strengthen by building continuous communication.  

8. To know the members as well as customers need research and development 

department for the required technology. 

9. It is high time to know the disruptive factors which affect the traditional 

pattern of Credit Co-operative. 

10. There is need to understand the member psychology and built member 

confidence which differentiates credit society with another financial institute. 

11. Mechanism for getting feedback from member experience. Sales and 

marketing team may be trained in that way. 
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DIVORCE: NO MORE A SACRED THING 

(GROUNDS FOR DIVORCE) 
-SUBHASHINI.S* AND VIJAYALAKSHMI.R* 

 

ABSTRACT 

 

This article revolves around divorce, grounds for divorce and maintenance concerning the Hindu 

law. Though Hindu marriage was considered to be sacred and irrevocable in the past, the 

nature of marriage and how the society looks upon, it has gradually changed over the years. 

The law, itself creates scope for divorce and maintenance. Divorce is not only seen as a failure 

in the marital relationship, but it is also looked upon as a societal issue. Maintenance, as an 

act, follows after divorce. Maintenance generally refers to payments that a husband is under an 

obligation to make to a wife either during the subsistence period of the marriage or upon 

separation or divorce. The liability of maintenance falls on the husband, and this flows from 

the bond of marriage. The provisions of both Hindu personal law and Code of Criminal 

Procedure, 1973 creates a scope for the wife to claim maintenance. While under the Hindu 

personal law, for a woman to claim maintenance, there must have been matrimonial 

proceedings, however under the Criminal Procedure Code, 1973, there need not be matrimonial 

litigation. However, still, the wife has the scope and chances of seeking maintenance. 

Maintenance rights also vest upon a wife, when the wife has been deserted. That is to say when 

there is a total repudiation on the marriage obligation, the wife can seek maintenance. 

 

Keywords: Divorce, Grounds for Divorce, Maintenance, Personal Law, 

Section 125 Of Cr.P.C 
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INTRODUCTION 

 

With rising rates of divorce across the country, as well as the world, it is essential 

for people to know what all rights every individual has. Though; in the olden 

days, where people said, marriage is a sacred thing, and it is done with ‘the 

blessings of ‘God’ and that, no power can separate that bond, the recent times 

have changed. That bond doesn’t have much significance, but it is only the 

bonding of each other that matters now. It is no more a sacred thing. For this 

reason, people have to know what all rights and privileges one has so that they 

can use them properly.  

 

GROUNDS FOR DIVORCE 

 

All religions have their law which guides them in the respective subject. It was 

held in the early days that Hindu marriage is considered to be a sacred thing, 

and it was also considered to be irreversible. The bond that the marriage creates 

was seen to be an irrevocable one. But over a while, this nature of marriage has 

changed. Generally, under all Indian laws revocation of marriage is based on 

guilt or otherwise fault theory of marriage. But Hindu Marriage,1955, the act 

gives grounds for divorce by mutual consent. 

 

Different acts govern divorce for different sects of society. They are as follows: 

 

• Hindu Marriage Act, 1955 governs Hindus, Buddhists, Sikhs and Jains 

• Muslims are governed by the Dissolution of Muslim Marriage Act, 1939 

• Parsis by Parsi Marriage and Divorce Act, 1936 

• Christians by the Indian Divorce Act, 1869 

• And all other inter-community marriages are governed by the Special 

Marriage Act, 1956 

• There are two ways in which divorce can be filed. 

• Divorce with Mutual Consent 
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• Divorce without Mutual Consent.  

 

DIVORCE WITH MUTUAL CONSENT 

 

Section 13B of The Hindu Marriage Act, 1955 states that divorce by mutual 

consent can be given on the following grounds: 

 

• That the parties to the decree of divorce are living separately for at least 

one year or more and are not able to live together520.  

• This period of interregnum is given so that the parties can take time and 

rethink on their decision of dissolving their marriage521. 

• “Living separately” means that the parties should not live like husband 

and wife. However, the place of their stay does not matter522.  

• The consent of both parties must be consistent until the judgement is 

passed. Because, even if one of the parties, withdraw their consent, then 

the whole concept of ‘mutuality’ gets deviated523. 

 

DIVORCE WITHOUT MUTUAL CONSENT 

 

It was held in the case of Dastane v. Dastane524 that desertion, cruelty and adultery 

and other grounds which have been laid down for divorce need not be proved 

beyond reasonable doubts. These grounds can be proved by the balance of 

probabilities or even by a preponderance of probability. 

 

• ADULTERY525: Section 13(1)(i) tells that if a person, after his marriage, 

the wife has a reasonable apprehension that he is having sexual 

intercourse with another woman, then she, can file a decree of divorce 

                                                
520 Arpit Garg Vs Ayushi Jaiswal 
521 Suman V. Surendra Kumar; AIR 2003 Raj 155. 
522 Sureshta Devi V. Om Prakash; AIR 1992 SC 1904 
523 Sureshta Devi V. Om Prakash, AIR 1992 SC 1904 
524 AIR 1975 SC 1534 
525 Joseph Shine V. Union Of India; 2018 SCC Online SC 1676 
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on this ground. Section 497 of IPC and section 198 of Cr. P. C. also 

deals with the same. Though adultery is one of the grounds, there is no 

clear explanation as to, to what extent this extra-marital affair should 

have been progressed to prove as a ground as divorce. It has held in the 

case of Subbaramma v. Saraswathi526, that in certain village places, there 

was scope for a lot of unwritten taboos. That is to say, even if a stranger 

is seen with a newly married girl, at late night in an actual physical 

juxtaposition, then the court of law would interpret it as a case of 

adultery. In the case of Maclennan v. Maclennan527, the wife conceived 

through the process of AID (Artificial Insemination Donor), and she 

claims that she went through this process only after informing her 

husband. The husband, however, argued that he was not informed 

about the process of AID and added that AID was considered to be 

adultery in the eyes of the law. The court rejected the statement that 

AID amounts to adultery. 

 

• CRUELTY: Section 13(1)(ia) deals with cruelty. This states that if any 

spouse apprehends that he/ she is being subjected to continuous injury 

to their mental or physical health, and that causes severe harm to them, 

then they can file a case against the other for cruelty. However, this was 

just ground for judicial separation before the amendment528 and not 

divorce. Only after the amendment, cruelty became a ground for 

divorce. In a case529, the court held that mental cruelty is ‘the state of 

mind’ and the following does not amount to cruelty: 

 

Ø Ordinary wear and tear of married life 

Ø Wife’s refusal to resign her job 

Ø The outburst of temper without rancour 

                                                
526 (1966) 2 MLJ 263 
527 , (1958) SLT 12. 
528 The Marriage Laws (Amendment) Act, 1976 
529 Pravin Mehta V. Inderjeet Mehta 
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• DESERTION: Section 13(1)(ib) tells that the following conditions are 

necessary to file a divorce petition on the other spouse: 

 

Ø The factum of separation 

Ø An intention to separate the spouse (Animus deserdendi) 

Ø Desert without a reasonable cause 

Ø And without the consent of the other  

Ø And deserted continuously for a period not less than two (2) 

years. 

 

In the case of Guru Bachan Kaur v. Preetam Singh530, the husband filed for a divorce 

petition after seven years of alleged desertion. He also never made any efforts 

to understand the problems of his wife, who is also a working woman. Whereas 

on the other side, the wife was willing to live with her husband at her flat in 

place of her service. In this particular case, the High Court gave out its opinion 

that there is nothing like mutual desertion and that one party has to be guilty of 

it. 

 

There is this new concept of desertion that came up because of NRI’s. This is 

a situation where the Non-Resident Indians come to India and marry those 

women who wishes to go abroad after marriage. Then after the marriage, they 

enjoy her and get going to where they work, with a hope left behind that he 

would take her to foreign once all the formalities are completed. Those dreams, 

most of the times, never come true. All they receive out of that marriage is a 

divorce paper from the foreign courts, to be signed by them, for divorce.  

 

• CONVERSION: Section 13(ii) states that if either of the parties 

converts from Hindu to any other religion, this means that if the spouse 

ceases to be Hindu, then the other party to the marriage can file a 

                                                
530 AIR 1998 All 140 
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petition on this ground. this was also held in the case of Suresh Babu vs 

Leela531 

 

• INSANITY: Section 13(iii) of the act says that, if the respondent suffers 

from continuous or intermediate mental illness, that makes the 

petitioner believe that they cannot live there any further with the 

respondent, then the court may grant a divorce.  

 

• RENUNCIATION OF THE WORLD: If the spouse renounces 

his/her married life and opts for sannyasa, the aggrieved spouse may 

obtain a divorce. 

 

• PRESUMPTION OF DEATH: This means that, if a spouse has not 

heard any information of the other, at least for seven (7) years, i.e. if the 

spouse has no information whether the other spouse is dead or alive, 

then they can file a decree for divorce. 

 

GROUNDS FOR DIVORCE (WOMEN) 

 

There are specific grounds for divorce which has been made available only to 

the women in the context of Indian matrimonial statutes. The following are few 

of the grounds on which women can claim a divorce.  

 

Section 13(2)(ii) of the Hindu Marriage Act, 1955 says that a wife can file a 

petition of divorce, on the ground of rape, sodomy or bestiality. If a man rapes 

a woman who is not his wife, and the man is guilty of the offence of rape, then 

the wife can sue for divorce. Mere attempt to rape will not be sufficient as a 

ground for divorce. The burden of proof in such cases, however, lies on the 

wife. When the husband commits sodomy or bestiality, then the wife can get a 

divorce based on such grounds. Bestiality is the act of carnal intercourse with 

                                                
531 2006 (3) KLT 891 
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an animal. When such acts of sodomy or bestiality are established, then the wife 

is entitled to get a divorce on that ground.  

 

A girl is entitled to file a petition of divorce if she is married before the age of 

fifteen (15) and when she wishes to renounce the marriage before, she attains 

the age of eighteen (18). The wife can file a divorce, when the man has been 

already married, and that wife is alive at the time of their marriage. 

 

MAINTENANCE 

 

Out of the many rights that have been made available for the Hindu wife, the 

right to maintenance of deserted Hindu wife is one of the essential rights. The 

choice of favouring women with maintenance is based on the fact that women 

generally don’t have any rights over the property during the time of marriage. 

As per section 18(2)(b) of the Hindu Adoption and maintenance act, 

maintenance is to be given to a deserted Hindu wife. Maintenance is generally a 

right given to get necessities which are reasonable. It was held in the cases of, 

Kantimati v. Paramaniara Iyer532; Pankajam Das v. Hrishikesh533, that the conduct of 

the husband who has been taken as a whole may amount to a total disregard of 

the fundamental obligations of matrimony and would constitute an intent to 

desert. Both personal laws and section 125 of the Indian constitution deals with 

the concept of maintenance.  

 

MAINTENANCE UNDER HINDU LAW 

 

The Hindu maintenance laws give grounds for two types of maintenance, which 

are Interim and permanent maintenance. 

 

• INTERIM MAINTENANCE: Under this type of Interim 

Maintenance, the court orders which directs the husband to pay 

                                                
532 AIR 1974 Ker 124 
533 AIR 1986 Ori 184 
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maintenance to the wife from the date on which the application has 

been filed, till the date of dismissal of the application. It is otherwise 

known as Maintenance Pendente lite and is paid so that the wife can 

bear the legal expenses. This kind of maintenance is granted to the wife 

when she has no source of income to maintain herself. However, the 

amount which is granted for the wife to sustain depends on the court’s 

discretion. By the provisions of section 24 of Hindu Marriage Act, 1955 

both husband and wife can file for interim maintenance. 

 

• PERMANENT MAINTENANCE: In the case of divorce, the husband 

is bound to pay permanent maintenance to the wife. The amount of 

permanent maintenance is determined through a maintenance petition 

filed through lawyers. Section 25 of the act states that the court can 

either order the husband to pay maintenance to his wife in a lump sum 

amount, or it may also direct to pay the amount monthly for her entire 

lifetime. However, when there comes a state where the circumstances 

of a wife are changed, she cannot claim maintenance. Section 18 of the 

Hindu Adoption and Maintenance Act, 1956 states that a wife has the 

right to live separately from her husband without affecting her right of 

claiming maintenance. 

 

SECTION 125 OF CR. P. C AND ITS APPLICABILITY 

 

Section 125 of Cr. P. C can be generally viewed as a measure of social justice, 

and it can be viewed as an enactment to protect women and also children, and 

this also falls within the constitutional sweep of Article 15(3) and also Article 38 

of the Indian Constitution which states that the state shall ensure equality not 

only among the individuals but also among the groups of people. The aim of 

this section is to achieve a specific and particular purpose. This gives effect to 

the fundamental rights and also essential duties of any man to maintain his wife, 

children and also parents when they are unable to maintain themselves. This 
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position has been highlighted in the case of Savitaben Somabhai Bhatiya v. the State 

of Gujarat534.  

 

Maintenance can easily be claimed through the various respective personal laws 

of the different sector of people following their varied faiths and also procedure 

under the personal law is civil. Whereas, the proceedings which have been 

mentioned under section 125, unlike the criminal law is criminal and are also 

applicable to everyone irrespective of the caste, creed or religion as it has been 

rightly held in the case of Mohd Ahmed Khan v. Shah Bano Begum and Others535. It 

was also held in one of the famous case laws of Chaturbhuj v. Sita Bai536. That 

this particular provision of section 125 is to prevent homelessness by making it 

a compulsion to provide support and to have moral claim support as well. 

 

The famous case of Rewati Bai v. Jageshwar537 can be referred to understand the 

applicability of section 125 in the case of a deserted wife. In this particular case, 

the wife lived with her husband for about 40 years together. She also had no 

other means of livelihood while living with him, after the wife was deserted by 

her husband, she started to work as a labourer. The court observed that the fact 

that she was forced to work as a labourer to survive was in itself not sufficient 

to establish that the wife was able to maintain herself. The case of Shravan Kumar 

v. Usha Devi538played a vital role, wherein the court observed that the words 

unable to maintain in section 125 have nothing to do about the potential earning 

capacity of a wife. Further, while the term “deserted wife” is taken into 

consideration, it must be made clear that the appellant should not remarry. In 

the case of Shabana Bano v. Imran Khan539, the court observed that to invoke the 

provisions of section 125, the appellant must not have remarried. 

 

  

                                                
534 (2005) 3 SCC 636 
535 (1985) 2 SCC 556 
536 (2008) 2 SCC 316 
537 143 P. 41 (1991) Cr LJ 40 (MP). 
538 (1984) Cr LJ NOC 184 (All). 
539 (2010)1 SCC 666. 
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CONCLUSION 

 

Most of the married couples who plan to get divorced due to various reasons, 

do not think of its after effects. People do not understand that divorce is not 

just the end of marriage but it also means that the hope two people had is lost, 

and they have failed. The effects of divorce can be positive as well as negative. 

The major reason for divorce is communication, more precisely lack of 

communication. Communication should be proper between the two. In olden 

times, people believed in not letting go of each other in their best and even in 

their worst. that concept now lacks. People now just want themselves and not 

their partners' wishes. they do not accept what others say, because their interests 

come first, leaving even their partners behind. Though every individual has the 

legal grounds to claim divorce, individuals must also be fully aware of the 

obligations that arise out of marriage. 
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• http://www.legalserviceindia.com/helpline/grounds_for_divorce.htm 

• https://www.advocatekhoj.com/library/lawareas/divorceinindia/7.ph

p?Title=Grounds%20for%20Divorce%20in%20India 

• https://www.myadvo.in/blog/grounds-of-divorce-under-hindu-

marriage-laws 

• https://www.vakilno1.com/legal-news/grounds-for-divorce-in-

india.html 

• https://indianexpress.com/article/explained/explained-how-indian-

courts-over-the-years-have-seen-mental-cruelty-as-grounds-for-

divorce-6407154/ 

• https://blog.ipleaders.in/grounds-divorce-the-hindu-marriage-act/ 
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DO WE STILL NEED CRITICAL 

CRIMINOLOGY? 
-RAKSHITH BHALLAMUDI* 

 

ABSTRACT 

 

The need for critical criminology involves asking many questions. Asking ‘do we still need 

critical criminology?’ implies that it was felt needed before, and/or that its achievements have 

significantly contributed to the criminological theory, and this is rightly so. Has the need for it 

faded away because the conditions that it thrived in no longer exist? Did it fail to adapt to the 

new conditions that have been created by various forces? Are the theoretical coordinates and 

assumptions it sought to base its work on no longer relevant? If it is relevant, is it relevant 

only for some time because the current directions it is moving in, do not offer anything 

substantially different and/or merely reinforce ideas of the past? Are the methods this critical 

inquiry follows no longer viable to bring about substantial changes? What are the conditions, 

if any, under which a particular field of study is deemed to be irrelevant?  This paper attempts 

to answer these questions so as to explore the relevance and need for critical criminology in 

present times. 

 

Key words: Criminology, Globalisation, Late Modernity, Legal Formalism, 

Critical Criminology. 
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INTRODUCTION 

 

Critical Criminology has been out since the 1970s and various definitions have 

been proposed since then. Yet, there is no consensus on any one specific 

definition.540 There is an agreement, however, on there being many Critical 

Criminologies with diverse origins, methods, and belief systems.541 

 

Despite these differences, they all share some common features and 

assumptions. To mention a few- that the positivist approaches to crime are a 

flawed; power and its unequal distribution as a starting point of critical 

inquiry;542  denial of certain solutions as measures to combat crime; that society’s 

political economy shapes crime and criminal law; ineffectiveness of state’s 

repressive approach towards crime and deviance- and instead, that it perpetuates 

social inequalities, and finally, that denouncing entire cultural and social 

structure of society is necessary to solve the problem of crime.543 

 

The heart of this criminological theory lies in challenging legal formalism, 

ameliorative motivations, methodological individualism, and mass-

manufactured fears- all of which are the foundations of traditional, orthodox 

criminology.544 But what exactly does it mean to be ‘critical’? At first thought, it 

seems apparent that all cautious scholarship must aim to be critical, and doing 

so otherwise would imply the adoption of methodological technique that is 

bound to fail. Being ‘critical’ in one way can be best understood as being in a 

state of mind to endlessly question and to be questioned without necessarily 

                                                
540W.S. DeKeseredy and B. Perry, 'Introduction: The Never- Ending and Constantly Evolving Journey', Advancing 
critical criminology: Theory and application (Lexington Books 2006). See also Anthony T and Cunneen C, 'Critical 
Criminological Research' (Hawkins Press 2008). 
541M.D. Schwartz and S.E. Hatty, 'Introduction' (Anderson Publishing 2003). See also W.S. DeKeseredy and B. Perry 
(n. 1) 
542D.O. Friedrichs, 'Critical Criminology', 21st century criminology: A reference handbook (Sage 2009). at 210 
543Richard A. Wright and David O. Friedrichs, 'The Most-Cited Scholars and Works in Critical Criminology' (1998) 9 
Journal of Criminal Justice Education. 
544Raymond Michalowski, 'Keynote Address: Critical Criminology for A Global Age' (Westerncriminology.org, 2010) 
<http://www.westerncriminology.org/documents/WCR/v11n1/Michalowski.pdf> accessed 3 January 2020. 
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subscribing to specific policy goals or theoretical commitments.545 As it was 

pointed, it begins with stating “things are not necessarily what they seem to be” 

and that “the world may be different from what it is.”546 

 

Criticism, in addition to being an evaluation of knowledge claims on their 

validity also assumes public and collective forms- it forms a part of research 

communities where scholarly work is assessed by colleagues. These knowledge 

claims seek to contribute to the ethos of a particular discipline. However, today, 

largely influenced by critical theory and Marxism, this has undergone a broad 

transformation in terms of its scope, grounds, targets, and nature. Critique now 

also encompasses assessing not just knowledge claims but also various forms of 

social practices, public policies and institutions, and doing so with the lens of 

social justice, social welfare, economic value and/or political liberty. A robust 

element of instrumentality has been etched to the idea of validity. The said 

changes eliminated the underlying differences between a.) philosophical 

criticism and empirical research and b.) intellectual criticism and socio-political 

criticism and offered a framework that tends to rebut, without making an effort 

to search for common grounds that might lead to a more resounding 

argument.547 

 

Given that in the world of practice and policy, prudence plays a significant role 

in deciding concretely when what and how to criticise- due to probable political 

implications and chilling effects, in comparison to the world of research, it is 

necessary to recognise and respect the authority research carries and its limits. 

A bloated concept of criticism has the potential to severely undermine 

discussions necessary to produce, sound, consistent knowledge.548 

 

                                                
545Yoav Mehozay, 'Critical Criminology as A Guardian of Human Rights: An Action-Based Model' (2018) 26 Critical 
Criminology. 
546Zygmunt Bauman and Keith Tester, Conversations with Zygmunt Bauman (Polity 2001). 
547Martyn Hammersley, 'Should Social Science Be Critical?' (2005) 35 Philosophy of the Social Sciences. 
548Martyn Hammersley (n. 8) 
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Coming back to Critical Criminology, its function as a counterpart to 

‘traditional’ criminology was, therefore, to not only focus on studying and 

understanding the dynamics of state sovereignty and its changing disciplinary 

mechanisms, but to do so in a critical manner by challenging the ideological and 

political imperatives of it, which includes among others- researching on state 

violence, deliberating on state-sponsored initiatives and evaluations of matters 

concerning official policy, crimes committed by socially, economically, militarily 

and politically powerful elites,549 and deliberating on a prone and vulnerable 

criminal justice system.550 

 

It operates, firstly, under the proposition that even the authority of State, in 

addition to law, plays a hand in establishing limits of legitimate violence; that, 

law and state authority are themselves inextricably linked to violence.551 And 

secondly, under the realisation that the ‘democratic state’ is resolute on policing 

the so-called social crisis and to combat the threats, whether internal or external, 

real or imagined552; and that in doing so, the state is now becoming an anti-

welfare, authoritarian state and assuming the duty to unmask and expose this 

transformed state in all its appearances and guises and to intellectually critique 

‘the self-evident’.  

 

In this light, Critical Criminology works on social (in)equality and justice against 

institutionalized harm of the State. The inequality here is both structural and 

functional, caused and sustained by the State’s determination of age, class, race 

and patriarchy553. 

 

                                                
549Roy Coleman and others, State, Power, Crime (SAGE 2009). 
550Eugene McLaughlin, 'Critical Criminology: The Renewal of Theory, Politics, And Practice' (Oxfordscholarship.com, 
2011) <https://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780199571826.001.0001/acprof-
9780199571826-chapter-4> accessed 3 January 2020. 
551Roy Coleman (n. 10) 
552Eugene McLaughlin (n. 11) 
553 P. Scraton and J. McCulloch, The Violence of Incarceration (Routledge 2009). 
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As an intellectual movement,554Critical Criminology experienced some 

important changes over time555 and was successful in achieving a prominent 

landmark in having its specialist periodical in 1990.556 The theoretical co-

ordinates and modes of operation of Critical Criminology helped it to extend 

and question the bounds of criminological theory. While it is true that crime as 

being innately political or that an appeal to social structures is inevitable to 

explain offending behaviour are not unique and exclusive insights of Critical 

Criminology, it did popularise these enough to etch them as common sense; 

expanded ‘elite deviance’ on a massive scale despite them being part of 

criminological inquiry for a long time;557 contributed significantly in critiquing-  

positivism and unduly individuated explanation of crime and criminal processes; 

transparency of criminal justice institutions; self-evidence of categories and 

discourses; impartiality of criminology and its disciplinary closure; over-

criminalization; sectional control in class-divided societies; gendered and raced 

modes of domination, exclusion of criminalized subaltern populations and 

counter-majoritarian voices.  

 

As British criminology’s adjectival variant558 that is self-conscious of its methods 

and content, Critical Criminology created a platform where justice- political, 

social and economic was studied from different perspectives like anarchistic, 

cultural, feminist, integrative, Marxist, peace-making, postmodernist and left-

realist criminology’.559 

 

Given the major contributions of Critical Criminology, it is necessary to ask at 

this juncture- what changed? In the next section, the need (or not) for Critical 

Criminology will be explored. 

                                                
554Raymond J. Michalowski, 'Critical Criminology and The Critique of Domination: The Story of An Intellectual 
Movement' (1996) 7 Critical Criminology. 
555W.S. DeKeseredy and B. Perry, 'Introduction to part I', Advancing critical criminology: Theory and application (Lexington 
Books 2006). 
556Yoav Mehozay (n. 6). 
557Yoav Mehozay (n. 6) See also David R. Simon, Elite Deviance (Routledge 2011). 
558Paul Roberts, 'Thinking Through Critical Criminology' (Social Censure and Critical Criminology 2017). 
559Yoav Mehozay (n. 6). 
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A. OF PERSISTING PROBLEMS OF ‘CRITIQUE’ AND THOSE 

OF THE PAST 

 

The battle against ‘orthodox criminology’ began with a perception of reaching 

towards a Critical Criminology that can transcend its various precursors and 

which is anchored in more fully social bounds of criminality. However, ideas 

and disciplinary retransformations are historically and socially situated.560The 

critique will only be appropriate when it only contextually addresses the troubles 

of the day, especially where the power relations do not tend to stay at one place 

and keep getting distributed in various forms. While negative criticism may 

expose persistent errors, corruption and instigates social reform; it can also 

cause adverse effects when it is unfavourable and when it is done in separation 

from its target.  

 

Critical Criminology, since its inception, has had troubles committing itself to 

the practice of critique. First, there is a lack of clarity as to the kind of critique a 

radical approach might offer beyond the blurred image of criminology for the 

oppressed. It then became vulnerable to co-optation and unreliable narrative 

premises. The critical framework was charged with not questioning its 

limitations, assumptions and its assumed/real effects. It could not move beyond 

the reformist horizons because of engaging itself on this objective with the 

crime agencies and by diluting its pursuit towards critical stems by swapping it 

for highly competitive funding arrangements.   

 

This not only reinforced the perception of crime being an ontological reality but 

also reinforced the problematic roots of criticism while at the same time 

problematizing the notion of a ‘critical’ project to such an extent where even 

the meaning of ‘critical’ is being constantly questioned.  This calls for 

understanding whether this field is viable in the first place or not. Answering 

this negatively, some scholars point towards the idea of social censure and 

                                                
560Paul Roberts (n. 19) 
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forming critical analysis around it, instead of around sociology of deviance. 

Critical Criminology is severely handicapped when it comes to dealing with 

technocratic programs and conventional epistemological models. While 

developments like constitutive criminology561, cultural criminology are 

advancing towards positively answering the questions of whether the critical 

content in a post-modern world is useful, there remains a dent when it comes 

to focusing on critical scholarship which rigorously challenges the dominant 

discursive practices. This dent gets bigger especially wherein defending their 

knowledge claims in post-modern times where legitimization of knowledge 

occurs differently.   

 

Critical Criminology does offer a suitable platform to deconstruct crime to 

advance the objective of achieving a state of “full sociality”. Some posit that 

Critical Criminology’s truth lies in its capacity to go beyond the dominant ideas 

and to mould and guide them towards new theoretical and empirical directions; 

and not in its affective power562. Others, however, do not alienate this utopian 

quest.  

 

Justifying critical narratives may not sustain because the social identities are 

constantly being fractured in the state of change where rambling consumerism, 

the grouping of political opposition around many different identities have 

rendered the ‘revolutionary’ communist alternative unusable. Legitimizing 

critical knowledge is not plausible when the metanarratives of earlier times 

underpin it because critical criminological inquiry cannot operate in closing 

spaces caused by epistemological changes experiencing constant dynamicity.563 

 

The problems that Critical Criminology faces are both internal and external; 

theoretical and methodological. To begin with, Critical Criminology did share 

                                                
561Stuart Henry And Dragan Milovanovic, 'Constitutive Criminology: The Maturation of Critical Theory' (1991) 29 
Criminology. 
562Jim Thomas and Aogan O'Maolchatha, 'Reassessing the Critical Metaphor: An Optimistic Revisionist View' (1989) 
6 Justice Quarterly. 
563George Pavlich, 'Criticism and Criminology' (1999) 3 Theoretical Criminology. 
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traditional criminology’s bias for studying street crime that occurs in urban 

areas. However, this did not remain unchanged due to the emergence of many 

progressive developments.564 While it is not entirely plagued by hegemony and 

monolithic thought, it continues to be very selective in choosing injustices and 

harms it seeks to highlight and research upon. It is silent on crime problems 

that define public debate by using different ‘techniques of neutralization’.565 

While otherwise, it is abundant in theoretical diversity,566 these excesses of ideas, 

in the absence of systematic research and illustrative empirical studies that fail 

to test the theories, do negatively impact the decisiveness of Critical 

Criminology.567 The ineffectiveness is further embellished by the passing of Left 

realism victimology of the working-class. 

 

Critical Criminology also faces the problems of (not) producing its raw material 

and methodological innovation caused by empirical deficiencies. This deficiency 

also stops it from properly expanding its agenda to bring forth new 

discriminatory mechanisms and other forms of oppression and injustices; 

especially while depending majorly on investigative journalism and official 

documents as data modes.568 An example of drying up of critical research can 

be seen when it comes to research on the police. Perhaps this is an offspring of 

the challenges of, firstly, needing to steer away from anachronism or 

compromising on the sense of hindsight while not underestimating the 

challenge of considerately revisiting the academic build of passed times and 

secondly, of not straying into the area of Criminal Justice and criminal law 

theory, thereby keeping itself occupied with normative philosophy.569 

 

                                                
564J.F. Donnermeyer and W. DeKeseredy, 'Toward A Rural Critical Criminology' (Researchgate, 2008) 
<https://www.researchgate.net/publication/237220631_Toward_a_rural_critical_criminology> accessed 4 January 
2020. 
565Eugene McLaughlin (n. 11) 
566Brian MacLean and Dragan Milovanovic, Thinking Critically About Crime (Collective Press 1997) 15 
567Charis E Kubrin, Thomas D Stucky and Marvin D Krohn, Researching Theories Of Crime And Deviance (Oxford 
University Press 2009) 
568Eugene McLaughlin (n. 11) 
569Paul Roberts (n. 19) 
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Critical Criminology has made it difficult for itself to commit to progressive 

practices and policies by concentrating on repressive, exploitive practises and 

policy failures with respect to reformation. This has not allowed Critical 

Criminology to reach a much broader audience and led to a missed opportunity 

to establish strategic and tactical alliances with professionals’ part of the criminal 

justice system. Crime does not have an ontological reality570 and crime and 

criminalization processes form an important part of the authoritarian states 

functioning. Crime, as it is understood positively perverts and garbles the actual 

problems of crime. This perspective shows ‘the other side’ and reflects a need 

for Critical Criminology. While Critical Criminology has been doing this, it is 

arguable that it failed to achieve its objectives or cannot evolve beyond what is.  

 

B. OF CHANGING TIMES AND ‘KEEPING UP’ 

 

We are living in a neo-liberal age where global violence is taking on various 

forms previously unknown571; the age of globalisation which is unsettled and 

where homicide causes more deaths every three months than the 9/11 attacks572; 

is accompanied by individualization, deregulation, propagation of racist 

pornography573, disaster capitalism574 and continuing violations of human 

rights575 , all of which blur the image and the idea of a society loyal to progress 

and instead paint a clear picture of it being swapped for a society moving in a 

direction not ideal and that is concerned with episodes of new beginnings; 

where impermanence is the major aesthetic. 

 

                                                
570Kristian Lasslett, 'Crime or Social Harm? A Dialectical Perspective' (Google.com, 2010) 
<https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahUKEwj
84NHL7OjmAhXOEcAKHULBBHYQFjACegQICxAC&url=http%3A%2F%2Fstatecrime.org%2Fdata%2F2011
%2F10%2Fcrime_or_social_harm.pdf&usg=AOvVaw2ekIE_gZ7eO_XQOTKRdMZh> accessed 4 January 2020. 
571 Elliott Currie, 'Preface', Critical criminology: Issues, debates, challenges (Willan 2008). 
572Elliott Currie, The Roots of Danger: Violent Crime in Global Perspective (1st edn, Pearson 2008). 
573W.S. DeKeseredy and P. Olsson, 'Adult Pornography, Male Peer Support, And Violence Against Women: The 
Contribution ofthe “Dark Side” Of the Internet', Technology for facilitating humanity and combating social deviations: 
Interdisciplinary perspectives (Jensen 2007). 
574Naomi Klein, The Shock Doctrine (Penguin 2008). 
575Lorne Tepperman, Deviance, Crime and Control (2nd edn, Oxford University Press 2010). 
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The rapidly changing dynamics of the political environment due to the global 

shifts in social insecurity, economic relations, and the weakening and erosion of 

the social authority of the state requires less focus on conventional criminality. 

Social fact of the particular time must be recognised in analysing the different 

forms of crime.  

 

In the present times of unemployment, social inequality, weakening of the 

nation-state; inclusionary and exclusionary practices; consumer culture; 

changing gender relations; and changing patterns of family and parenting, 

described as a state of social crisis,576 priority has to be researching the 

criminogenic, decivilizing characteristics of neoliberal market societies, 

including changing crime patterns particularly related to ‘local economies of 

crime’; the nature of criminal victimization; and the concurrent restructuring of 

crime control practices577 which are only recently being taken up. Critical 

Criminology entered the new age with its old canons intact, and these old tenets 

of Critical Criminology in a new century578 may not be able to deal with the 

fundamental ‘dislocations of justice’ that take place in every part of our social 

order, at a global scale. 

 

Critical Criminology continues to unduly focus on “the crime problem”, and 

the over-all procedures and practices of penalty and criminalisation, thereby 

making Critical Criminology ill-prepared to reply to the present-day 

developments.  Crime cannot be understood as being the preserve of regional 

governments or one particular nation-state. Activities that occur in one corner 

of the world can directly impact the other parts.  

 

The emergence of punitive penalty, issues involving and impacting various 

minority groups and women, the resurrection of private policing, evidence of 

                                                
576Ian Taylor, Crime in Context: A Critical Criminology of Market Societies (Polity 1999). 
577Robert Reiner, An Honest Citizen's Guide to Crime and Control (Polity Press 2007). 
578Jack Young, 'Critical Criminology in The Twenty-First Century: Critique, Irony and The Always Unfinished', Critical 
Criminology: Issues, Debates, Challenges (Willan 2002). 
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many targeted tough law and order mechanisms, active citizenship, etc579 are a 

few recent examples of the emergence of new situations posing challenge to 

Critical Criminology and have compelled scholars to put forth concerns 

regarding the need to embrace such global developments. 

 

Critical Criminology seems to follow a very authoritarian-state-centred analysis 

which limits the scope of rigorous investigations into understanding the 

contradictions related to the due processes and the inherent biases of liberal 

democratic governance. The governmental landscape is vigorously changing 

and Critical Criminology’s incapability to sociologically understand various 

uncertainties and dangers that define this change complicate the issue.  

 

Critical Criminology may be a unity that is constantly shaped and reshaped by a 

range of strategies that are spread across the empirical, epistemological and 

methodological axes580but is prone to fashions too. In being constantly 

reshaped, Critical Criminology is still either getting adopted into modern 

disciplinary discussions and debates or considered too outmoded by constantly 

changing landscapes- economic, political and social.581 While being ‘old’ does 

not necessarily imply irrelevance, if Critical Criminology does not aspire to 

transform especially when it has the potential to do so, given that its proponents 

advance and advocate for progress,582 it will stagnate. 

 

These recent fashions did enhance and diagnose the modern criminal-justice 

field but also are a “ritual incantation of the incapacitated”583 as far as they 

continue to engage with the newly established normativity imposed upon by the 

neo-liberal era. As far as other perspectives are concerned, they have not 

changed the hegemony as much and so, there lay, at one end, perspectives so 

externalised that make it difficult to advance transformative work and at the 

                                                
579David Garland and Richard Sparks, 'Introduction', Criminology and Social Theory (Clarendon Press 2001). 
580Nicolas Carrier, 'Critical Criminology Meets Radical Constructivism' (2011) 19 Critical Criminology. 
581Stanley Cohen, Against Criminology (1st edn, Transaction Publishers 1988). 
582W.S. DeKeseredy and B. Perry (n. 16) 
583Keith Tester, Moral Culture (Sage Publ 1997). 
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other end, perspectives so internalized that the transformative work advanced 

merely reinforce and re-establish the existing logic of the criminal justice system. 

 

It is imperative, therefore, that Critical Criminology puts the matters of late 

modernity, corporate capitalism, poverty and structural inequalities and their 

relation to the government in the framework of global change to affect any vital 

social change. For this, it is necessary for criminology to not be constrained by 

legal formalism and the other inherent pro-power aspects of the discipline.  

 

Critical Criminology to be a feasible and sustainable area of academic inquiry, it 

needs to benefit and improve the lives of the marginalized. For any criminology 

to be genuinely useful, it must not only be used but also be accurate584. This aim 

has not been completely fulfilled,and it requires a methodical integration of 

convictions and principles.585 While achieving this task is daunting because for 

one, co-operating with state institutions comes with costs. Influencing policy 

may run the risk of undermining the research findings and theoretical integrity-

a paradox. Externally relevant strategies, unless they are etched with internally 

lucid and a theoretically comprehensive foundation, can be easy to opt-out of.  

It is not that policy reforms cannot be non-radical; they can and they can be so 

justified if they are pragmatic, socially useful, and serve practically relevant 

ends.586 If this daunting task is achieved, then the practical rewards can be 

valuable.  

 

C. MOVING FORWARD? 

 

Critical Criminology has a lot to offer and in these changing times, perhaps it is 

a requirement to think critically about crime. Critique does not have an ‘end’ to 

                                                
584Lawrence W. Sherman, 'The Use and Usefulness of Criminology, 1751-2005: Enlightened Justice and Its Failures - 
Lawrence W. Sherman, 2005' (SAGE Journals, 2005) 
<https://journals.sagepub.com/doi/abs/10.1177/0002716205278103> accessed 4 January 2020. 
585Bruce A. Arrigo, 'Critical Criminology, Existential Humanism, And Social Justice: Exploring the Contours of 
Conceptual Integration' (Springer.com, 2001) <https://link.springer.com/article/10.1023/A:1013147816858> 
accessed 4 January 2020. 
586Johannes Wheeldon and Jon Heidt, 'Bridging the Gap: A Pragmatic Approach to Understanding Critical 
Criminologies And Policy Influence' (2007) 15 Critical Criminology. 
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it and Critical Criminology is an ever-evolving way of ‘doing criminology’.587  As 

it was famously said, “to avoid criticism, say nothing, do nothing, be nothing”. 

Without critical studies in criminology, the balance of knowledge and the state 

of being will tip to an extreme, unwarranted end. So how can Critical 

Criminology resurrect itself? And have there been efforts to that end?  

 

Power underpins what is truth and state policy is based on the truth that is 

determined by political processes.  ‘Speaking truth to power’ does not promise 

acceptance by the power of the said truth, but what Critical Criminology can do 

and has only started doing, is cultivating and advancing a system of thought that 

questions the existing, dilapidated system.588With its inclusive voice, Critical 

Criminology does have the potential to serve as a more radical passage for 

activism which spirits beyond the orthodox modes of research and instruction 

to politically and structurally overcome and change relations that, globally, 

downgrade dissent, homogenize identity and/or cause territorialisation of 

knowledge. This holds even in changing times.  

 

Critical Criminology’s inability to significantly curb state repression and forces 

of repression, in general, does not require questioning or abandonment of the 

intellectual projects and the canons that currently underpin critical criminology, 

its political efforts and commitments. It does, however, requires a paradigm 

shift in the mode of practice critical inquiry undertakes.589The answer to the 

potential metamorphosis of critical criminology is perhaps napping only at its 

conceptual borders. What is needed is to find a means to awaken the “cutting 

edge” potential it is capable of.590 These times require some “interdisciplinary 

vitality” contained within the critical theory by harnessing academic prospects 

that are strongly committed to global social justice concerns. The need for large 

                                                
587M.J. Lynch, W.B. Groves and Michalowski R., The New Primer in Radical Criminology: Critical Perspectives on Crime, Power 
and Identity (3rd edn, Criminal Justice Press 2000). 
588Raymond Michalowski (n. 5) 
589Richard Hil and Rob Robertson, 'What Sort of Future for Critical Criminology?' (2003) 39 Crime, Law and Social 
Change <https://link.springer.com/article/10.1023/A:1022475615965#citeas> accessed 4 January 2020. 
590W. S. DeKeseredy and M. Dragiewicz, 'Introduction Critical Criminology: Past, Present, And Future', Routledge 
handbook of critical criminology (Routledge 2018). 
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contributions that drive social change isrequired. Asserting “small successes” in 

the matters of crime and its control in the wake of significant global changes 

does not help the prospects of Critical Criminology.591 

 

The potential of this to be transformed critical criminology is limitless. For this, 

it is important to link academic activism to national and transnational struggles 

for justice that occur every day.592Moving past the epistemological limits of 

crime seems to be linked to social movements, social justice and a robust union 

with anti: consumerist, globalisation and corporatist movements.593 

 

Restricted Critical criminology that is not formed around a comprehensive idea 

of social injury cannot combat these 21st-century social justice concerns because 

the class structure that has evolved as a result of globalisation does not only 

array itself within regions nations but also across all nations and the later may 

prove to be more of a threat to the epitomes of social justice. Many of these 

social injuries and harms seek refuge in “space between laws” shaped by 

dominating transnational structures and critical criminology must move beyond 

legalism and views dominance from a broader perspective of social injury.594 

 

Critical criminology has already passed the first stage where it recognized the 

need to transform- fact that it is always incomplete, is seen as a blessing because 

stagnation begins when change is resisted and theory standardized.595  It has 

begun to engage in a reflexive approach to inspect the conditions of possibility 

that have their hand in the origin of new theories and perspectives, to aid in 

knitting new possibilities that go beyond the “hegemonic present”.  

To free itself of the boundaries of such conditions, critical criminology should 

also: 

 

                                                
591Richard Hil and Rob Robertson (n. 50). 
592Bruce A. Arrigo, 'Critical Criminology as Academic Activism: On Praxis and Pedagogy, Resistance and Revolution' 
(2016) 24 Critical Criminology. 
593Richard Hil and Rob Robertson (n. 50). 
594Bruce A. Arrigo (n. 46). 
595Jane Jacobs, Dark Age Ahead (Vintage 2004). 119. 
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•  Denounce the overlooked, arbitrary institutions and presuppositions of 

repression; 

• Diligently challenge the social benefits and costs of social dismantling 

practices and economic deregulation policies; and 

• Methodically root out the weeds of criminal-justice policies, 

vocabularies, institutions and practices practice, to expose their 

contradictions and hypocrisies.   

• The fight against neo-liberal power requires attention to be devoted to 

the woes of the ‘other’.596This also requires a planned exhibition of 

research and theories that acknowledge the limits and challenges posed 

and reflected by- 

• The ‘new realities’ of media representations and reinforcement of 

crimes and the existing ‘common sense’ notions of criminality; 

• Growth of neo-conservative public policy methods; and 

• Over-focusing on the management of criminals and crime and 

individualized and narrow ideas of responsibility.  

• The social forces of law, culture, economics and politics, and culture 

drive change and in the lookout for a political platform to instil critical 

changes, critical criminologists must: 

• Be careful with respect to the contradictions that may be inherent in 

doing so; while also being cautious about hidden agendas and academic 

compromises that come with partaking in governmentality.  

• Learn not the effects of the convergence of law, culture, etc., but the 

fault lines between and among them to know the ostensible tensions 

and glitches between them and to know where to insert the lever of 

change.  

 

                                                
596Bryan Hogeveen and Andrew Woolford, 'Critical Criminology and Possibility in The Neo-Liberal Ethos' (2006) 48 
Canadian Journal of Criminology and Criminal Justice. 
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Critical criminology will continue to grow in scope597 even if such developments 

may be considered small achievements. And new areas will be recognized as an 

important area of inquiry for the field to achieve big and not miss opportunities 

like in the past. Critical criminology, for instance, has a major role to play when 

it comes to in recognizing human rights abuses and claims of not only those 

whose voices are not being heard for whatever reason but also those who stay 

excluded from dominant customs of human rights, humanitarian and 

international humanitarian international law.598 Focus on human rights and 

looking at these issues as being the heart of social issues can help it develop 

progressively and get involved more actively in engaging with the questions that 

pervade understandings of crime, not only at the institutional levels but at a 

global scale.599 

 

‘Transiting’ of critical criminology which is another interesting development, 

seeks to aid in visualizing workable justice-models constructed on accountability 

and abolition.600 A ‘transing’ of critical criminology which involves a conceptual 

intersection to clear space for developing frameworks and theories to focus on 

various carceral changes and developments in diverse directions, suggests that 

critical criminology in its current form is not entirely capable of “going 

beyond”601: 

 

- Frameworks that describe crime and punishment in a binary way; and 

- Frameworks to comprehend “criminalizing webs” and altering ways of 

punishments that not only include the State but outspread it.  

                                                
597Lois Presser and Sveinung Sandberg, 'Narrative Criminology as Critical Criminology' (2019) 27 Critical Criminology. 
See also Avi Brisman, '“Are You Serious?”: Sports Criminology: A Critical Criminology Of Sport And Games: A 
Review' (2018) 27 Critical Criminology; Ragnhild Sollund, 'Doing Green, Critical Criminology With An Auto-
Ethnographic, Feminist Approach' (2017) 25 Critical Criminology; Matthew Ball, 'Unsettling Queer Criminology: 
Notes Towards Decolonization' (2019) 27 Critical Criminology; Hal Pepinsky, 'Peacemaking Criminology' (2013) 21 
Critical Criminology and Jonathan Ilan, 'Cultural Criminology: The Time Is Now' (2019) 27 Critical Criminology. 
598Yoav Mehozay (n. 6). 
599Barbara Hudson, 'Criminology, Difference and Justice: Issues for Critical Criminology' (2000) 33 Australian & New 
Zealand Journal of Criminology. 
600Jennifer Musto, 'Transing Critical Criminology: A Critical Unsettling and Transformative Anti-Carceral Feminist 
Reframing' (2019) 27 Critical Criminology. 
601Alyosxa Tudor, 'Dimensions of Transnationalism' (2017) 117 Feminist Review. 
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Identifying such areas of interest will grow and push critical criminology from 

out of a descriptive-only phase, and towards a phase that enquiries upon 

different forms of political persecution.  

 

The current directions that critical criminology is following which include 

critiques of neo-liberal globalization, gender relations, imperialist and colonial 

reason, securitization. It also includes focusing on developing: inter-disciplinary 

connections, a robust account of harms, not constrained by a crime-centric lens 

and thinking about “a better politics”. These developments indicate that critical 

criminology continues to believe in its difference making capacity as opposed 

to accepting and embracing stagnation and gives a reason to believe that its 

potential outcomes are worth the wait. 
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CONCLUSION 

 

The need for critical criminology may be questioned because the outcomes do 

not justify the resources spent for carrying out the said research. With the fight 

for funding resources and the general bias against critical study (even more so 

within criminology), there might be a situation where even if there is an 

underlying need for it, circumstances may make it impossible for such research 

to be carried out and even if it is carried out, may have difficulty in getting 

published. These fears are not unfounded. The procedural and intellectual 

challenges require different approaches, but unless critical criminology deals 

with the intellectual challenges, it will not have a concrete base to advance claims 

of its importance and need.  

 

In comparison to other disciplines, Critical criminology continues to face more 

‘additional’ burdens. The continuing ‘internal’ and ‘external’ challenges that 

have always pestered this field not only continue to do so but keep growing in 

list themselves. They are also accompanied by the risk of possible abandonment 

of the object of knowledge production that comes as a result of the change like 

‘how’ critical scholarship is done. However, critical criminologists, are at a better 

place to address these issues with each passing minute.  

 

The theoretical co-coordinates and the assumptions of critical criminology do 

remain ever so relevant despite critical criminology’s lack in pure, solid 

explanations in not only its intellectual outcomes but in practical outputs when 

it fails to engage with various publics that seek criminal justice. It would be of 

utmost use, should it remain an ‘open space’ that not only seriously attempts to 

expand the political joints between scholarships and social movements but to 

do so without being taken hostage by totalizing academic ventures. Critical 

criminology can and does possess the tools to combat these challenges and once 

it outgrows these challenges, it’s potential contribution can be very valuable.   
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The socio-political, legal and economic changes are a challenge to any social 

science. This is even more so to a discipline that seeks to engage in critiquing 

because it needs to operate beyond the existing metanarratives to evade the risk 

of stagnation. The intellectual endeavours that critical criminology chooses to 

focus on play a major part in facing these challenges. It must engage in 

transformative praxis to win the always-uncertain battle outcomes against the 

changing notions of legal, political and now, social equality, whose nature is 

being injected with change by a social order that is extremely bureaucratized.   

 

It can be made more effectively relevant when diverse levels and forms of 

knowledge can be integrated in synergy with each other without an element of 

hegemony in the process. For this to be more effective, the criminological praxis 

ought not to be cut away from the unfolding networked-struggles but instead 

engage with them in a dialogue with the goal of new strategies to combat late 

modernity and beyond.   

 

Critical criminology should be praised to steer the study into a more productive 

path and away from (generally) staid theories. But this productivity cannot 

afford to be led into philosophical normativity. To combat this, it is not only 

necessary to introspect on the most minute changes brought by increasing 

globalisation processes but also devote attention to appreciate the empirical 

relationships between revolutionary change and reform with a broader vision 

for social justice. 

 

The role of criminology seems to have evolved from mere informing to instilling 

practical social change. While the claims of its incapability to address socio-

political questions politically are true; to truly become criminology of late 

modernity, it needs to consider working with little regard to the political 

question. No revolution can be successful, after all, if it is taken for granted that 

power will not listen.   
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So, do we still need critical criminology? The answer is that it depends. It also 

depends on the willingness of various scholars and actors who play a part in the 

justice objective to acknowledge the past contributions and importance of this 

field but to do while realising that like any field, critical criminology cannot for 

a very long time and without alterations in its way of working and with old pillars 

for a theoretical base, adapt to constant global changes that keep challenging its 

assumptions. It depends on the will to believe in the difference-making capacity 

of critical inquiry despite the rigorous bias towards it from various ends. It 

depends on the willingness to find new paths and areas for inquiry that involve 

global processes. Part of these is already taking place. We will understand the 

need of critical criminology until we realise that we need it. For this, it must go 

on and began to do so in the right direction.  
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DOMAIN NAME AND CYBER SQUATTING 
-JEEVESH JAIN AND AASTHA SARDANA* 

 

ABSTRACT 

 

A domain name helps to locate websites on the Internet and is similar to the concept of an 

address of a home or office. A domain name is an access code, through which buyers could 

easily recognize the seller as names are easier to remember than numbers. Like company names, 

domain names are also required to be unique and need to be registered and can only be done 

once. When the Internet was introduced, people registered the domain name of big business 

houses or brands as their own, so that they could sell those domains to those companies and 

thus earn a high profit. The reselling of domain names for higher profits or unlawful gains 

came to be known as cybersquatting. Cybersquatting is a practice by cyber squatters who 

register the domain name and resell it to the actual owner. Sometimes, people register a name 

with similar pronunciation or similar spelling, causing misrepresentation in the minds of the 

people, which forces the organization to purchase those domain names for a higher price. 

 

Keywords: Domain name, Cyber Squatting, Intellectual Property. 

 

  

                                                
* Students, 3rd Year, Amity Law School, Noida. 
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INTRODUCTION 

 

The Internet came into existence in the 19th century, which has brought a 

massive revolution and the industrial revolution. The Internet is a global system, 

which helps to communicate between network and devices. It has become one 

of the most vital tools as it helps in communication of business transactions, 

governmental policies, and social interaction. Still, it has also brought liabilities 

and challenges in data protection, privacy, compliance, legal obstacles to 

internet banking, intellectual property, etc. Challenges faced in recent years are 

how to encourage the development of intellectual property and avoiding its 

illegal use. Just like we have addresses for home and offices similarly, we have 

domain names, which are simple forms of addresses on the Internet.  

 

A domain name helps to locate websites on the net, and it relates to various IP 

(Internet Protocol) numbers, thereby connecting multiple computers. 

Trademarks play an essential role in cyberspace; therefore, there is an increase 

in the need for their protection of trademarks as there are various instances for 

infringement of trademarks. Both (Cyber Squatting and Domain Name 

Disputes) covered under Trademark Law. Most of the common domain name 

disputes will happen when the domain name is registered by an individual or 

organization who is not a trademark owner. As there is no law or provision for 

Cyber Squatting and domain name disputes, they are dealt with under 

Trademark law.  

 

DOMAIN NAME 

 

A domain name is an address where Internet users access your website, and it 

is a combination of typographic characters used to describe the location602. A 

domain name helps in recognizing the computers on the Internet. It is also 

                                                
602 Pratibha Ahirwar, Khurana And Khurana, India: Domain Name Disputes And Cybersquatting In India – Part I, 
MONDAQ, (May S27,2020, 2:15 AM) Https://Www.Mondaq.Com/India/Trademark/783958/Domain-Name-
Disputes-And-Cybersquatting-In-India-Part-I 
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known as URL (Uniform Resource Locator) or Web address. Domain name 

plays a crucial role for intermediaries or small businessmen who want to 

establish their names on the Internet.  

 

Domain name registration is done on the basis of "first come first serve" basis. 

Two organizations cannot have the same domain name. When the Internet first 

became popular and started being used worldwide, a number of big companies 

wanted to enter the Internet through their own websites. This is where the 

element of cyber-squatting comes in. Individuals/Organizations booked 

domain names which big companies wanting to enter into e-commerce were 

looking for, and in order to obtain the domain name they wanted, these 

companies had to pay prices far more than the actual worth of the domains. 

 

The top-level domain is the highest level in the domain name structure. Further 

instances for a top-level domain are- ".org" generally describes a nonprofit, 

charity or cultural, organizational site; and ".gov" indicates a governmental 

website; ".net" is most often used by network-related businesses. Different 

countries also have their own common top-level domain name such as '.us' for 

the United States and '.au' for Australia, etc."603   

 

TYPES OF DOMAIN NAME604 

 

1. Top-Level Domain (TLD)- They are the highest level in the domain name 

structure of the Internet. For example- .net, .com, .org, .gov and etc. There 

are different types of TLD's. They are:  

  

                                                
603 Pratibha Ahirwar, Khurana And Khurana, India: Domain Name Disputes And Cybersquatting In India – Part I, 
MONDAQ, (May 27,2020, 2:15 AM) Https://Www.Mondaq.Com/India/Trademark/783958/Domain-Name-
Disputes-And-Cybersquatting-In-India-Part-I 
604 Vodien, Domain Registration Services,DOMAINREGISTRATION.COM, (May,27,2020,3:24 AM) 
Https://Www.Domainregistration.Com.Au/Infocentre/Info-Domain-Type.Php 
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a. Country Code Top Level Domain (ccTLD)- It is a two-letter domain 

extension for a geographical extension such as ".uk," which signifies the 

United Kingdom or ".us" which signifies the United States. 

b. Generic Top-Level Domain (gTLD)- It is a generic top-level domain 

name, which can be registered by anyone, anywhere in the world, and it 

identifies the domain class it is associated with (.com, .org, .edu, etc.)  

c. New Top-Level Domain (nTLD) – They are more customized, 

flexible, and relevant, and they are geared toward brands, organizations, 

and services such as .app, .ninja, etc. 

 

Below the Top-Level domain, there are various other levels. They are:  

 

2. Second Level – They are just below a Top-Level Domain in the Domain 

Name Structure hierarchy. Example- .com.au, .avocar.fr 

 

3. Third Level- They are just below the Second Level Domain in the Domain 

Name Structure hierarchy example- domainregistration.com.au. There is a 

minor difference between the second level and third level, which is a little 

confusing. For instance- yahoo.com is considered a second-level domain, 

but yahoo.com.au is regarded as a third-level domain.  

 

CYBER SQUATTING 

 

Cyber Squatting is a type of domain name dispute, which is common in the 

world. Registration of domain name is done on a "First come First serve" basis. 

Cyber Squatting leads to the registration of domain name by any person on the 

Internet so that they could sell to the companies or organizations that have a 

genuine interest and can earn a profit. Cyber Squatters are also often known as 

"Cyber Pirates."  
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They fraudulently obtain this domain name to sell it to the actual owner at a 

higher price or a premium605. Cyber Squatting leads to many problems as Cyber 

Pirates register trademarks, trade names, business name, etc. belonging to the 

third parties so that they could either sell them at a high profit or use it for 

trading which affects the reputation and goodwill of the actual company leading 

to confused and sometimes defrauded consumers. The main problem in 

cybersquatting is that the two owners cannot have the same domain name due 

to which corporations have to find other ways to attract customers to their 

internet pages. 

 

Problem faced due to Cyber squatters-  

 

1. It may lead to frustration or inconvenience amongst the consumers. 

2. The two owners or companies or organizations cannot have the same 

domain name as the cybersquatters. 

3. Due to cyber-squatting, consumers have to go through thousands of 

sites, which may increase their search costs. 

4. Due to cyber-squatting, competitors of the actual trademark holder may 

benefit. 

5. Cyber-squatting affects the reputation and goodwill of the company. 

 

CYBER SQUATTING AND DOMAIN NAME LAWS IN INDIA 

 

In India, we do not have any cyber-squatting and domain name laws, so they 

are dealt with under the Trademark Act, 1999. To protect genuine Owners from 

facing trademark conflicts, ICANN has developed Uniform Domain Name 

Dispute Resolution Policy (UDRP), an Internet-based system. With the help of 

UDRP, where a domain name is registered in bad faith or is identical or has the 

same trademark, then the domain name can be canceled or transferred to the 

                                                
605 Mahimapradeep, Cybersquatting And Domain Names And The Regulations Reating To It, LEGALSERVICES, 
(May,27,2020, 3:30 AM) Http://Www.Legalservicesindia.Com/Article/1745/Cybersquatting-And-Domain-
Names.Html 
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complainant. UDRP is defined as an "expedited administrative proceeding," and 

it is a cheap, fast, and easy alternative to complex court procedures and long 

hours606. The most important dispute resolution provider under UDRP, which 

solves the case within two months in small fees, is WIPO. 

 

Relationship between Trademark and Domain Name 

 

In today's world, there is a relation between trademark and domain name. A 

domain name is used for online purposes, whereas a trademark is used for 

offline purposes. It helps the consumer to identify the goods and services of the 

owner. Domain Name and Trademark also defines the goodwill and reputation 

of the company. Domain name registration is done through the concept of a 

"First come First serve" basis, which has created disputes among the owner of 

the trademark as cyber squatter register the domain name so that they could sell 

to a trademark owner in high profits. 

 

Domain name plays a vital role as there can only be one user of a domain name. 

In contrast, in trademarks, there can be two or more users if they do not amount 

to infringement or causing confusion or dilution, but these kinds of provisions 

are not applicable in domain names. Therefore, once a person registers a domain 

name similar to a trademark, it cannot be used by any other person. This is the 

main reason why trademark owners prefer to get their domain names identical 

to their trademarks for business.   

 

JUDICIAL ANALYSIS 

 

In the case of Yahoo! Inc. V. Akash Arora and Another607, in which attempt 

was to use the domain name <yahooindia.com> as against the domain name 

<yahoo.com> for Internet-related activities. It is the first case before Indian 

                                                
606 Mahimapradeep, Cybersquatting And Domain Names And The Regulations Reating To It, LEGALSERVICES, 
(May,27,2020, 3:30 AM) Http://Www.Legalservicesindia.Com/Article/1745/Cybersquatting-And-Domain-
Names.Html 
607 Yahoo! Inc. V. Akash Arora Nad Anothers 78 (1999) DLT 285. 
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Courts, where it was observed that there is a similarity among the domain 

names, which may be likely to cause deception and confusion among Internet 

users. When both the domain names are considered, it is crystal clear that the 

two names being identical or similar in nature is likely to cause confusion and 

deception amongst Internet users, as they belong to a common source and 

connection, even though they belong to two different concerns. 

 

In the case of Satyam Infoway Ltd V. Sifynet Solution Pvt Ltd.608, even though 

the Indian courts have distinguished trademark and domain name, the Supreme 

Court observed that the main differences lay in the manner in which the two 

operate. The laws of a country where such trademarks may be registered protect 

a trademark. Many countries throughout the world have multiple registrations 

of trademark, whereas the domain name is accessible irrespective of the 

geographical location of the consumer. Domain names with universal 

connectivity and worldwide exclusivity should also have an effect of national 

laws so that there is adequate protection for them. 

 

In the case of Tata Sons Limited and Anr V. Fashion ID Limited 609, 

the Hon'ble High Court held that the use of the same domain name could lead 

to misrepresentation, and someone can access another domain name instead of 

the one, which he intended to. This also creates confusion among the customers 

as they might have visited the site thinking of some specific services or offers, 

but due to the same domain name, they might land on the website not offering 

such services or offers, which could lead to the company losing their customers 

and suffering losses. Thus, it can be concluded that the domain name in e-

commerce is valuable as trademarks. Hence can be treated as same. 

 

In the case of SBI Cards and Payment Services Private Ltd. Vo Domain Active 

Pty Ltd.610, respondent an Australian entity had registered a domain name with 

                                                
608 Satyam Infoway Ltd V. Sifynet Solution Pvt Ltd AIR 2004 SC 3540. 
609 Tata Sons Limited And Anr V. Fashion ID Limited 117 (2005) DLT 748. 
610 SBI Cards And Payment Services Private Limited V. Domain Active Pty. Ltd. Case No: D2005-0271(WIPO 
Arbitration And Mediation Center). 
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the intention to create confusion with the plaintiff's product, services, and 

trademark. The Court held that Complainant (State Bank of India) is entitled to 

have the Respondent (Australian entity) transfer the domain name to them.  
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CONCLUSION 

 

In India, cybercrimes like cybersquatting are increasing day by day. Therefore, 

to deal with it, strict laws are required in this field to punish cyber squatters and 

to avoid these types of crimes in the future. Laws should be made relating to 

domain names and cybersquatting. in order to effectively deal with cyber 

squatters and to protect trademark owners against cyber squatters who obtain 

the domain for malafide intentions and sell them at a huge profit. According to 

my perception, strict procedures should be made for registration of domain 

name to avoid misuse and proper procedures, such as asking for relevant 

documents and identity proof of person before registration, etc. must be 

adopted. As in the future, everything might soon be digitalized; there is a need 

for tribunals or Courts with trained professionals to deal with the matters 

relating to cybersquatting and domain name. 
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EIA DRAFT 2020- A CRITICAL ANALYSIS 
-SARTHAK SHARMA* AND ANSHI BHATIA* 

 

ABSTRACT 

 

In view of the rampant and widespread industrialization and growing globalization, it becomes 

imperative to minutely scrutinize any legislation which directly or indirectly affects the 

environment. Now the importance of both industrialization and globalization cannot be 

questioned however at the same time it is crucial to not let these get in the way of protecting 

and sustaining the environment. This is where the Environment Impact Assessment (EIA) 

comes into the picture as it lays down the procedure to obtain Environmental Clearances for 

entities who wish to undertake activities which impact the environment. The purpose of this 

article is to critically analyze, study and advocate ways to tackle the shortcomings in the recently 

promulgated Environment Impact Assessment (EIA) Draft 2020 and briefly discuss the role 

of the Environment Protection Act, 1986 and The National Green Tribunal (NGT). 

 

Keywords: Environment, National Green Tribunal, Environment Impact 

Assessment, Industrialization, Environment Clearances. 
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INTRODUCTION 

 

Every human activity, however small, has some reverberations on the 

environment. Naturally, the need to have an organizational setup of keeping a 

check on the impact a particular activity has on the environment, because the 

elements altogether, forming the environment are critical for the survival of the 

human race and the overall sustainability of the Environment. With countries 

moving towards rampant industrialization there has been a massive shift from 

techniques of sustainable development to profit maximization, there arises the 

need to keep a check on the excessive exploitation of the resources that are 

leading to depletion of the environment. In India, this system of checks and 

balances is in the form of the Environmental Impact Assessment (hereinafter 

referred to as EIA) which lays down the procedure for entities to get 

Environment Clearances (hereinafter referred to as EC) to operate their 

respective industries and/or activities in consonance with the Environmental 

Laws. It further lays down the penalties in the event Environmental standards 

infringed upon.  

 

The EIA finds its formal origin from the 1992 Earth Summit held at Rio de 

Janeiro, wherein it was declared that “Environmental impact assessments 

should be made for development projects likely to affect biological diversity.” 
611In India, EIA comes under the purview of the Ministry of Environment, 

Forest and Climate Change (hereinafter referred to as MoEFCC), after it was 

established as a full-fledged Ministry in 1985. EIA has been held as “an 

important management tool for ensuring optimal use of natural resources for 

sustainable development.” 612and was first officially notified by the Government 

on 27th January 1994 when it promulgated the “Environment Impact 

Assessment Notification 1994” making the obtaining of EC mandatory, with 

                                                
611Agenda 21- Press Summary, para 8, page18 
https://www.un.org/esa/sustdev/documents/agenda21/english/A21_press_summary.pdf    
612The Ministry of Environment, Forest and Climate Chang, Government of India (Mar. 7 2019), 
.http://moef.gov.in/division/environment-divisions/environmental-impact-assessment-eia/introduction/ 
 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|381 

subsequently amended notification coming in the year 2006 and now a draft 

which has been proposed in 2020. The EIA notification was brought into place 

by the Ministry of Environment, Forest and Climate change to curtail the impact 

of industrialization from encroaching upon biodiversity. 

 

ENVIRONMENT IMPACT ASSESSMENT NOTIFICATION- 2006 V. 

2020 

 

The Environment Ministry recently released a draft, the Environment Impact 

Assessment notification 2020 that tends to replace the Environment Impact 

Assessment notification that was passed in the year 2006. The EIA, 2020 

deliberates and regulates the process of granting environment clearances for 

hydroelectric, mining, thermal power, and infrastructure development projects 

that are initialized without prior environmental clearances of the government 

can be legitimized after getting an EIA report that supports the particular 

project if it is not located in protected zones. 

 

Projects wherein the process of construction, excavation or expansion starts 

before the due permissions or environmental clearances have been acquired fall 

under the category of violations, the most recent example would be the L.G. 

Polymer Plant in Vizag that was operating without permissions and clearances 

since the last two decades and was due for a hearing with NGT but 10 days 

before the hearing the plant witnessed a deadly gas leak killing at least 12 people 

according to the official reports. 

 

With sustainable development still being a chapter of the textbook and Climate 

change advancing with lightning speed, it is high time we put the needs of the 

environment before ours,however; the provisions of the EIA draft 2020 seem 

to value industrial developments over environmental conservation. 
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The draft proposes the following changes which as per environmentalists will 

lead to further degradation of the environment and cause irreparable damage to 

the ecologically sensitive zones where industrial activity is being carried out. 

 

1.  Retroactive Approvals 

 

• The draft EIA bill proposes an amendment towards the entire process 

of acquiring clearances from the Ministry of Environment. The draft 

allows industries to obtain environment clearance for projects even after 

the process of construction or any related industrial activity has 

commenced on the particular land.  

• The first step towards sustainable development should be “Precaution” 

rather than “prevention” however, the said provision indirectly allows 

the industries to voluntarily cause ecological damage and later waiver it 

off by paying a minuscule amount of compensation which this draft bill 

if passed makes it a legal remedy. The government itself waivers off its 

chances of taking due precautions thereby going against the principles 

of sustainable development and the EPA. 

• Retrospective approvals would act as an easy levy for industries to 

violate the provisions of the Environment Protection Act and try 

covering up the damage with a feeble amount of compensation. 

 

2.  Public Consultation  

 

• The EIA 2006 notification provided for the process of public 

consultations under which the project seeking the approval of the 

Government was allowed to be scrutinized by the people who were 

being impacted due to the project or activity and they could give inputs 

related to the same. The public hearing was undertaken either on-site or 

somewhere close to the proposed project and all suggestions were to be 

obtained in writing. 
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• The new notification skims down the time of public scrutiny from 30 

days to 20 days thus further limiting the scope of local interference and 

consultation with the people who would face the maximum amount of 

exposure to any difficult situation once the industrial processes begin 

• The location of mining and hydroelectric projects is usually towards the 

interior parts of the city. These areas apart from not being easily 

accessible are also inhabited by people not aware of the grievance 

redressal process itself. Reducing the days allotted for public 

consultation would make the entire EIA evaluation process lose its 

credibility.  

 

3.  Submission of Compliance Report 

 

• Provisions under the 2006 EIA notification require that an updated 

project report is submitted to the government every 6 months stating 

that the project is being carried out as per the directions and permissions 

are given. The 2020 draft altering this provision requires the report only 

to be submitted once a year.  

• A 6 monthly assessment report would provide a scope of rehabilitation 

or elimination of any process that is causing environmental degradation. 

However, a year is sufficient to cause irreversible ecological damage and 

health hazard that would be a consequence of the ongoing project.  

 

4.  Restricting the Scrutiny Process 

 

• The amendment to the EIA draft empowers the government to 

categorize certain projects as strategic. A strategic project as per the 

provisions of the new draft needs not to release any project related 

information in the public domain. 

• In case of discrepancies with the project, only a government authority 

or an appraisal committee has the authority to take Suo moto 
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cognizance of the issue. No public body has the authority to report 

against it. 

• Restricting the interference of non-governmental public bodies by not 

placing information in the public domain and not allowing scrutiny by 

any outside body is restricting the scope of justice. 

• The draft notification also provides an exemption to projects that are as 

big as 1, 50,000 sq. meters from extensive scrutiny of the expert 

committee. Furthermore, such projects do not need to undergo the EIA 

report and the public consultation process before the commencement 

of the project.613 

 

EXEMPTIONS 

 

The process of Public hearing and scrutiny is undertaken to access ground 

realities concerning a certain project and the area surrounding it. Projects 

involving mining, installations of hydroelectric power plants, etc. are usually 

located in remote areas or small villages largely inhabited by the local tribal 

population and it is necessary to get their consensus for the project and examine 

how a certain project would impact their surroundings and livelihood. 

Therefore, to get a completely unbiased reporting for the group that is likely to 

be affected the most by an upcoming project it is necessary to conduct public 

consultation unless it is necessary to do away with such a process. 

 

Under the EIA notification published in 2006 by the Government, there were 

6 major types of projects that were exempted from the process of public 

consultation. These included- 

 

1. Factory units located within Industrial estates or parks. 

2. Modernization of irrigation projects.  

                                                
613 Vaishnavi Rathore and ArpitaKodiveri, Shrinking Negotiations: How the Draft EIA is affecting Public 
Consultations on Development, The Bastion(April I0th, 2020),https://thebastion.co.in/politics-and/shrinking-
negotiations-how-the-draft-eia-2020-is-affecting-public-consultations-on-development/ 
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3. Expansion of roads and highways which do not involve the further 

acquisition of land. 

4. All projects related to national defense and security or projects 

involving strategic considerations by the Central Government. 

5. Buildings of area development and construction projects. 

6. All category “B2” projects and activities i.e. projects considered at the 

central level.  

 

Since 2006 the climate crisis has happened to take a more serious turn, thereby 

making it all the more necessary to implement environmental norms more 

stringently; however, the 2020 EIA draft seems to favor industrial development 

over sustainable development.  

 

The items under the exemption list have drastically moved up to include at least 

14 items as against 6 in the 2006 notification. These include some very critical 

projects such as the construction of Common Biomedical waste treatment 

facilities and common effluent treatment plants, expansion of existing national 

and state highways up to 100kms, minor irrigation projects acquiring an area of 

up to 2000 hectares, etc. Once the EIA 2020 draft is notified there would be a 

total of 40 project types that would be beyond the scope of public hearing and 

scrutiny. 

 

In India conducting the EIA involves- 

 

• Screening- this step determines whether the proposed project requires 

undergoing an EIA process. If yes, then the level of assessment 

required. 

• Scoping - under scoping the basis of the analysis process is set along 

with identification of key issues and the impact of the proposed project  

• Collection of baseline data- it includes the environmental study of the 

area where the project is situated. 
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• Impact Prediction-Positive and negative, reversible, and irreversible and 

temporary and permanent impacts need to be predicted which 

presupposes a good understanding of the project by the assessment 

agency. 

• Mitigation Measure and EIA report- The report should include the 

actions and steps for preventing the impacts in case of environmental 

damage or loss 

• Public Hearing- on completion of the EIA report, public and 

environment groups living close to the project site may be informed and 

consulted. 

• Decision Making- the Impact assessment authority consult the project 

in-charge to make final decisions keeping in mind the EIA and EMP.614 

 

The present Government regime seems to prioritize “ease of doing business” 

over “sustainable development”. Getting environmental clearance was also an 

election issue in the year 2014 general elections. With strong industrial backing 

and no fear of losing out on their vote bank, the executive has got complete 

control to conveniently alter the EIA notification and provide maximum benefit 

to the industrialist.  

 

The Government has a complete levy to tag projects as “strategic” which makes 

it impossible to review or discuss the project details with public authorities as 

the 2020 draft clearly states that “ no information on such projects shall be 

placed in the public domain.” while the said privilege should be limited to 

defense and security projects to maintain secrecy, extending such privileges to 

projects that are generally only to surpass the process of public hearing should 

not be permitted. 

 

 

  

                                                
614, EIA: 7 Steps, International Institute for Sustainable Development https://www.iisd.org/learning/eia/eia-7-steps/ 
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ROLE OF NGT AND EPA: 

 

The National Green Tribunal (hereinafter referred to as the ‘NGT’) and the 

Environment (Protection) Act, 1986 (hereinafter referred to as the ‘EPA’) play 

a pivotal role in the adjudication of matters in connection with the environment. 

Therefore, they also have a pivotal role to play concerning the EIA. 

 

The EPA is one of the most wide-ranging legislation in India with a pretense of 

protection and improvement of the environment. It provides a framework for 

Central Government to coordinate activities between the various state and 

central level authorities established under other legislations like the Air Act and 

the Water Act, thus coming to be known as the ‘Umbrella Act’. The EIA 

process derives its statutory backing specifically from Section 3 of the EPA, 

which lays down the powers of the Central Government. Further, the Union 

Ministry of Environment and Forests promulgated the notification, making the 

obtaining of EC mandatory for various projects, under the EPA. 

 

NGT has been the most progressive authority to deal with the environment 

sector in India. It has by far been highly successful in implementing its orders 

which usually relate to granting EC (Environment clearance) for various 

projects. All the disputes, whether procedural or otherwise, are adjudicated by 

the NGT. For instance, in the case Adivasi Majdoor Kisan Ekta Sangthan v. Ministry 

of Environment and Forest615, it was contended before the Tribunal that EC was 

granted for the project without properly conducting the public hearing as 

given/stipulated under the EIA Notification 2006. In another case, Samata v. 

Union of India616, one of the issues raised was whether a ‘public hearing’ was 

conducted since the EIA report was not published in the local language, to 

which the Tribunal found out that no such requirement had been imposed. 

 

 

                                                
615 Appeal Number 3 of 2011 (T) (NEAA No. 26 of 2009) dated 20-4-2012 
616 Appeal No. 9 of 2011, NEAA Appeal No. 10 of 2010 dated 13-12-2013 
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CONCLUSION 

 

The environment law and jurisprudence are as sensitive as the environment 

itself even a tad bit of unmindful activity can cause irreparable damage to the 

ecosystem, similarly even slight amendments to the laws related to 

environmental protection can cause hefty amounts of damages to the already 

degrading sustainability. Allowing the 2020 notification to be implemented 

would indirectly allow corporate facilities, mining companies, and builders to 

flourish at the cost of the environment and the indigenous people would, 

directly and indirectly, bear the ghastly impact of unsustainable development in 

the future years. 

 

The sanity of the EIA process is embodied in the process of public consultation, 

reducing the number of days allotted for this procedure would reduce the 

authenticity of the evaluating system and the process as well.  Further, the 

provision of obtaining post-facto clearances by industrial units is going to raise 

the reckless environmental violations that these industries could dust off after 

paying a petty fine thus risking the lives of people living near and far. The most 

recent example that explains the sloppy attitude of industries towards the 

environment was in the recent L.G. Polymer Plant case and the Assam Oil rig 

fire which lead to environmental damage and loss of human lives. Granting post 

facto clearances would voluntarily allow such mishaps to happen with a greater 

impact therefore instead of granting post facto clearance, the status quo should 

be maintained for existing projects, but obtaining ECs for all future projects 

before their commencement should be made mandatory to avoid. Similarly, the 

notification also dilutes the provision of submission of the compliance report 

from being a half-yearly report to a yearly report. It is important to understand 

that a year is sufficient to cause irreversible damage to the environment and 

emphasis should be laid on quarterly assessment rather than yearly or half-yearly 

ones to avoid irreversible environmental damage.  
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The EIA 2020 notification on getting clearance would give the Central 

government undue and abundant power to categorize projects as “Strategic” 

thereby enabling such projects to steer clear of the EIA process. This 

concentration of power on one hand would lead to the dilution of the entire 

purpose of conducting the EIA assessment as only labeling the project as 

strategic would weigh out all the importance of getting an Environment 

clearance.  

 

Every action has an equal and opposite reaction. This theory has been proven 

several times across various fields of intellect and also happens to be related to 

environmental issues Encroachment, no matter however justified it may seem 

to have its limits and repercussions and it is valid in the case of both humans 

and animals. While each organism has a different defense mechanism it is high-

time we realize that we as humans are encroaching upon the environment and 

biodiversity in a limitless manner and even though we may turn a blind eye 

towards it, we stand amidst a critical climate crisis that has fallen far behind 

repairable measures. 

 

The Pandemic is one of the greatest examples of nature fighting back the human 

infiltration that it had to face over the last few decades.  It was one virus 

transmitted from animals that put the world on standstill. It's high time that we 

move beyond our selfish expansion motives and give the environment a chance 

to heal before such holocausts become daily affairs. The EIA draft needs to 

stick to its purpose and not be made into another tool for the government to 

exploit resources and fill their vote banks, politics should not make the 

environment sullied.  
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EUTHANASIA- AN INDIVIDUAL’S RIGHT TO 

DIE 
-ADITYA VIKRAM BANKA AND  

MOHIT CHAMARIA* 

 

ABSTRACT 

 

The debate on legalizing euthanasia and suicide features a broad range of participants 

including physicians, scholars in ethics and health law, politicians, and therefore 

the general public. This review responds to the need for an up-to-date and comprehensive 

survey of salient ethical issues. Written in a narrative style, it is intended to impart basic 

information and review foundational principles helpful in ethical decision-making in 

relation to end-of-life medical care. The authors, a physician and an ethicist, provide 

complementary perspectives. They examine the quality arguments advanced by both 

proponents and opponents of legalizing euthanasia and note some recent legal 

developments within the matter. They consider a facet of the talk often 

underappreciated; that’s, the broader consequences that legalizing euthanasia may need on 

the medical community, the institutions of law and medicine, and society as a whole. The 

line of argument that connects this narrative and supports their rejection of euthanasia is 

the belief that intentionally inflicting death on another human being is inherently wrong. 

Even if it were not, the risks and harms of legalizing euthanasia outweigh any benefits. 

Ethical alternatives to euthanasia are available, or should be, and euthanasia is 

absolutely incompatible with physicians' primary mandate of healing. 

 

Keywords: Euthanasia, Medical Community, End-of-Life Medical Care   

 

 

  

                                                
* Students, 4th Year, Amity University, Kolkata. 
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INTRODUCTION 

 

The word Euthanasia, started in Greece implies a genuine passing. Mercy 

Killing envelops different measurements, from dynamic (acquainting 

something with prompt demise) to inactive (retaining treatment or strong 

measures); intentional (assent) to automatic (assent from watchman) and 

doctor helped (where doctors endorse the medications and tolerant or the 

outsider controls the drug to cause passing). Solicitation for untimely 

closure of life has added to the discussion about the job of such practices 

in contemporary human services. This discussion cuts across unpredictable 

and dynamic viewpoints like, legitimate, moral, common liberties, wellbeing, 

strict, financial, otherworldly, social and social parts of the enlightened 

society. Here we contend this intricate issue from both the supporters and 

adversaries' points of view, and furthermore endeavors to introduce the 

predicament of the victims and their parental figures. The goal is to discuss 

the subject of willful extermination from the clinical and common freedoms 

point of view given the foundation of the ongoing Supreme Court judgment 

during this specific situation.  

 

In India abetment of self-destruction and plan to self-destruction are both 

criminal offenses. In 1994, protected legitimacy of Indian legitimate code 

Section (IPC Sec) 309 was tested inside the Supreme Court. The Supreme 

Court announced that IPC Sec 309 is unlawful, under Article 21 (Right to 

Life) of the constitution during a milestone judgment. In 1996, an 

invigorating instance of abetment of commission of self-destruction (IPC 

Sec 306) came to Supreme Court. The blamed were indicted in the 

preliminary court and later the conviction was maintained by the High 

Court. They spoke to the Supreme Court and battled that 'option to kick 

the bucket' be remembered for Article 21 of the Constitution and an 

individual abetting the commission of self-destruction by anybody is just 

helping inside the implementation of the basic right under Article 21; thus 

their discipline is infringement of Article 21. This made the Supreme Court 
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to reevaluate and to rethink the decision of option to kick the bucket. 

Promptly the issue was referenced a Constitution Bench of the Indian 

Supreme Court. The Court held that the best possible to life under Article 

21 of the Constitution does exclude the correct to die. Regarding self-

destruction; the Supreme Court reexamined its choice on self-destruction. 

Abetment of self-destruction (IPC Sec 306) and endeavor to self-

destruction (IPC Sec 309) are two particular offenses, henceforth Section 

306 can endure autonomous of Section 309. It has additionally unmistakably 

expressed that an individual endeavors self-destruction in a downturn, and 

thus he needs assistance, instead of discipline. Along these lines, the 

Supreme Court has prescribed to Parliament to consider the practicality of 

erasing Section 309 from the Indian Penal Code. 

 

TYPES OF EUTHANASIA 

 

• Voluntary Euthanasia: - Euthanasia is performed with the patient’s 

consent. Further, the voluntary is of two kinds. 

• Active Euthanasia: - A Person takes action to cause a patient’s death 

that is where a person intentionally intervenes to end someone’s life 

with the use of lethal substance or forces. 

• Passive Euthanasia: - Death is brought about by withholding or 

withdrawing treatment to the let the person die. 

 

STATUS OF EUTHANAISA ACROSS THE WORLD 

 

The subject of euthanasia has spun the world with respect to sanctioning willful 

extermination. Be that as it may, just a small bunch of nations needs to give 

residents the option to kick the bucket in instances of a terminal sickness. The 

discussion of legitimizing killing cuts across unpredictable and dynamic 

viewpoints, for example, legitimate, moral, basic liberties, wellbeing, strict, 

financial, profound, social, and social parts of socialized society.  
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In April 2002, it was the Netherlands the principal nation to sanction killing and 

helped self-destruction. Belgium stood second in the exact year and sanctioned 

Euthanasia with severe standards that specialist can help patients to take their 

lives when they uninhibitedly express their desire to bite the dust in the event 

that they endure unmanageable and horrendous agony and now and again in a 

vegetative state. 

 

STATUS OF EUTHANASIA IN INDIA 

 

The issue of Euthanasia rose to prominence in India after Arena Shanbaug's 

case and several other noteworthy cases filing pleas demanding euthanasia but 

the case of Aruna Shanbaug's was most alarming as she remained in a persistent 

vegetative state for 42years since 1973 when she was sexually assaulted. 

However, in 1996 the Supreme Court in its landmark judgement in the case of 

Gyan Kaur Vs State of Punjab617 held that both euthanasia and assisted suicide 

is not lawful in India and confusingly stated the right to life under article 21 of 

the constitution does not include the right to die. The court held that article 

21 may be a provision guaranteeing protection of life and private liberty, and by 

no stretch of imagination can extinction of life be read into it. The right to live 

with dignity does include the right to die with dignity. 

 

However, the court could not come up with any practical rules and passed the 

buck to lawmakers to come up with laws regulating euthanasia, and that's how 

in 2006 the 196th report of law commission of India had brought out The 

Medical Treatment of Terminally ill patients (Protection of Patients and Medical 

practitioners) Bill 2006, but no law was made on euthanasia. The need to address 

the issue, however, had come up with the PIL filed by an NGO Common Cause 

in 2005 filing a petition that the person has right to die with dignity along with 

right of life. In the year, 2011 the supreme court in Arena Shamburg vs. Union 

of India618 case laid down guidelines to process pleas for passive euthanasia and 

                                                
617 Gyan Kaur Vs State of Punjab 1996 AIR 946 
618 (2011) 4 SCC 454 
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further laid down that till parliament works out legislation, the procedure laid 

down by the guidelines should be followed. Accordingly, in 2012 the law 

commission in its 241st report again proposed making legislation on passive 

euthanasia and prepared a draft bill called The Medical Treatment of Terminally 

ill patients (Protection of patients and medical practitioners)Bill which deals 

with passive euthanasia and living will and which doesn't highly recommend 

active euthanasia. Finally, in 2016 a five judge Constitution bench of the 

supreme court of India had passed a law legalizing passive euthanasia by laying 

out strict guidelines on passive euthanasia in the aforementioned case. The 

Decree was also based on the recommendation of law commission, ministry of 

health and family welfare and had prepared a draft of the Medical Treatment of 

Terminally ill patients (Protection of patients and medical practitioners) 

 

CONSTITUTIONALITY POINT OF VIEW 

 

Right to life may be a natural right embodied in Article 21 but suicide is an 

unnatural termination or extinction of life and thus incompatible and 

inconsistent with the concept of life. In India abutment of suicide and attempt 

to suicide are both criminal offenses. In 1994, the constitutional validity of 

Section 309 IPC was challenged in the Supreme Court in Rathinam vs UOI619 

case. In this case, the supreme court declared that section 309 is unconstitutional 

that is IPC sec 309 says Euthanasia is an offence and Sec 304 says mercy killing 

is a murder. However, in the landmark judgment of Aruna Shanbaug the 

Supreme Court in 2011 have legalized passive euthanasia in special 

circumstances where it held that Right to die with dignity a fundamental right 

and execution of a legal document of persons affected by chronic terminal 

diseases and certain to travel into a permanent vegetative state. Active 

euthanasia is still considered illegal and a criminal offence. 

  

                                                
6191994 AIR 1844, 1994 SCC (3) 394 
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MERITS 

 

Euthanasia is the last resort when all other options are off the table as it would 

help the suffering of a lengthy death, especially if there is chronic and severe 

pain included. It would be considered as a way to upheld the 'Right to life' by 

honoring 'Right to die' with dignity. In terminally ill patients euthanasia provides 

an opportunity to advocate for organ donation which helps many patients with 

organ failure for transplantation. It gives an opportunity to organ needy patients 

'Right to life' and for terminally ill patients 'Right to die.' It gives the right to 

refuse medical treatment that sustains or prolongs life in patients with a terminal 

illness, degenerating and deteriorating health conditions like blood cancer. The 

caregivers' burden in patients with incurable, debilitating conditions can cut 

across various domains such as financial, emotional, time, physical, mental and 

social. 

 

DEMERITS 

 

Euthanasia avoids the benefits of palliative care which would provide relief to 

patients from distressing symptoms and pain with active, compassionate and 

creative care for the dying but by eliminating them from the civilized society. In 

cases like schizophrenia and the patients suffering from obsessive-compulsive 

disorder attempts to suicide or opt euthanasia which is least accepted as in 

classical teaching, attempt to suicide is a psychiatric emergency and is considered 

as a desperate call for help or assistance. There is a possibility of misusing 

euthanasia in the era of declining morality where the family members or relatives 

would opt for euthanasia for self-seeking motives. The supreme court has also 

addressed this issue in the landmark judgment of Aruna Shanbaug Vs Union of 

India case and opined that 'Mercy killing' should not lead to 'killing mercy' in 

the hands of noble medical professionals. Passive euthanasia being legalized in 

the countries has given a possibility of eliminating many elderly and disabled 

citizens by family members refusing to bear huge costs for their treatment or 

because of the huge costs involved in keeping them alive. In patients with 
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terminal and mental illness where sometimes the diseases are cured with 

palliative and rehabilitative care opt for euthanasia as their illness is correlated 

with the depression. Second opinions are not always necessary in euthanasia. 

 

IMPORTANT JUDGEMENTS 

 

1. STATE V. SANJAY KUMAR620 

 

The judiciary of this country had many chances to determine whether “Right to 

Die” is an inextricable facet or Right to Life or not. 

 

2. MARUTI SHARIPATI DUBAL V. STATE OF MAHARASTRA621 

 

The following event introduced itself when Divison Bench of Bombay High 

Court for the situation Maruti Sharipati Dubal v. Territory of Maharashtra held 

Section 309 of Indian Penal Code to be violative of Articles 21 and 14 of Indian 

Constitution. A portion of the noteworthy basis behind the judgment was as 

per the following, (1) alluding to the judgment of R.C. Cooper v. Association 

Of India the court was of the conclusion that as each basic right has positive 

just as contrary perspective similarly as option to talk incorporates right not to 

talk and option to frame an affiliation additionally incorporates right not to join 

any affiliation hence a similar relationship ought to go with Article 21 which 

ought to incorporate right not to live peruse alongside right to life; (2) Notice 

was then taken of the different variables which lead individuals to end it all. 

These being mental illnesses and irregular characteristics, deplorable physical 

infirmities, burden by socially feared sicknesses, haggard state of being 

debilitating the individual from taking ordinary consideration of his body and 

playing out the typical errands, the loss everything being equal or of want for 

the joys of any of the faculties, amazingly unfeeling agonizing states of life 

making it difficult to live, a feeling of disgrace or disfavor or a need to safeguard 

                                                
620(1985) Crl. Law Jounral, 931 
621(1987) Crl L. J 743 
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one's honor or a sheer loss of enthusiasm forever or embitterment with it, or a 

feeling of satisfaction of the reason for which one was brought into the world 

with nothing more left to do or to be accomplished and a veritable desire to 

stop the world at the correct second. Notwithstanding, the court fail to 

contemplate that negative parts of rights hereinbefore referenced doesn't need 

clear go about as on account of self-destruction. The primary purposes behind 

the Section 309 being violative of Article 14 was expressed as follows, (1) it is 

unsure regarding which act or acts in a progression of act will establish endeavor 

to self-destruction, where to adhere to a meaningful boundary isn't known, on 

the grounds that a few endeavors might be not kidding while others non-

genuine; (2) Section 309 treats all endeavors to end it all with similar measure 

without considering the conditions wherein endeavors are made. 

 

3. CHENNA JAGADEESWAR AND ANR. V STATE OF 

ANDHRA PRADESH622 

 

Amareswari, J while writing the judgement held that:  

“In a Country like India, where the individual is subjected to tremendous 

pressures, it is wise to err on the side of caution. To confer a right to destroy 

one-self and to take it away from the purview of the Courts to enquire into the 

act would be one step down in the scene of human distress and motivation. It 

may lead to several incongruities and it is not desirable to permit them. We, 

therefore, hold that S. 309 I.P.C. is valid and does not offend Arts. 19 and 21 

of the Constitution.  The court held that Section 309 of IPC, 1860 doesn’t 

mandate the infliction of punishment on the accused rather it only fixes the 

upper limit of punishment.  Moreover, Sections 3, 4 and 13 of the Probation of 

Offenders Act, 1958 confers a wide discretion on court either to commit such 

person to Psychiatric care or release him on admonition.  

 

                                                
622(1983) Crl L. J. 549 
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4. COURT ON ITS OWN MOTION V. YOGESH SHARMA (CRL. 

REVISION NO. 230/85)623 

 

It is an unreported decision of Delhi High Court in which Sachar; C.J. quashed 

all 119 proceedings related to suicide pending in the trial court. The court 

pointed that it is futile to attach criminal liability in cases of suicide. The court 

also stated that dragging of prosecution for years will further add to the misery 

of the victim and would be abuse of the process of the court.   

 

5. P. RATHNAM AND ORS V. UNION OF INDIA AND ORS624 

 

A petition was filed in which constitutional validity of Section 309 of IPC, 1860 

was assailed. The Court while referring to the judgment of Maruti Sharipati 

Dubal v. State of Maharashtra, Report of Law Commission, 1971 and various 

countries’ positions on law of suicide came to the conclusion that Section 309 

of IPC, 1860 is unconstitutional and violates Articles 14 and 21 of the Indian 

Constitution. 

  

                                                
623 Sri BB Pandey, Reader in Law. University of Delhi, as published in Islamic and comparative Law Quarterly,  
Volume II (1) March at page 112 to 120 (1987) 
624MANU (1994) SC 0433 
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CONCLUSION 

 

Willful extermination is a type of a tolerant murdering or quiet demise which 

has raised noteworthy debates with respect to and against it. By the by, 

regardless of some possible advantages of this cycle the investigation of 

Euthanasia uncovers that the general public as a whole should practice some 

obligation regarding such a movement since it is even ethically testing, 

subsequently, it must be utilized uniquely if all else fails to safeguard 

concordance inside the general public, when confronted with a perplexing 

clinical, social and lawful problem. There is likewise a critical need to put 

resources into our medicinal services framework as 'Right to wellbeing' is 

presented under 'Right to life' of our constitution.  

 

Clinical science is advancing in India as inside the rest of earth and consequently 

as of now we are having devises which will draw out life by fake methods. This 

may in a roundabout way draw out terminal misery and ought to likewise 

persuade be expensive for the groups of the theme being referred to. 

Consequently, end-of-life issues are getting major moral contemplations inside 

the cutting edge life science in India. The advocates and subsequently the rivals 

of willful extermination and PAS are as dynamic in India as inside the rest of 

earth. Nonetheless, the Indian assembly doesn't appear to be to be touchy to 

these. The milestone Supreme Court judgment has given a genuine lift to 

favorable to willful extermination activists however it's an all-encompassing 

gratitude to go under the watchful eye of it turns into a law inside the parliament. 

In addition, worries for its abuse stay a significant issue which should be tended 

to under the steady gaze of it turns into a law in our nation.  

 

In the event that we cautiously analyze the restriction to the sanctioning of 

killing, we will reason that the premier significant point that the rivals raise is 

that it'll cause its abuse by the specialists. Therefore, it's unassumingly presented 

that when a patient or his family members can eagerly put his life inside the 

hands of the specialist confiding in him, at that point for what reason can't a 
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specialist tend such watchfulness to settle on a choice what will be supportive 

of his patient. Another uncertainty that is regularly raised is that if the specialists 

will be offered watchfulness to rehearse intentional killing then without a doubt 

it'll continuously cause modeling for automatic or non-deliberate willful 

extermination. However, it's unassumingly presented that a different enactment 

ought to be made permitting just willful killing and not automatic or non-

deliberate killing.  
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EVOLVING A LEGAL FRAMEWORK TO TACKLE 

CLIMATE CHANGE: A JURISPRUDENTIAL 

PROPOSITION 
-SUMEDHA KURAPARTHY* 

 
ABSTRACT 

 

In light of the unique and unprecedented challenges posed by climate change, this article aims 

to unearth and identify the numerous jurisprudential questions that arise whilst evolving a legal 

framework to tackle this phenomenon. To do so, a critical analysis of the current environmental 

law system governing the same, both at the international and national stages becomes 

imperative. The singular nature of the problem of climate change calls for a holistic, coordinated, 

interdisciplinary, and multipronged approach that is hitherto lacking, particularly in the 

Indian scenario. In light thereof, a paradigm shift in the foundational premises of these systems 

of law and governance is advocated as the current systems are ill-equipped to address climate 

change, having facilitated the problem in the first place. The possibility of an infusion of novel 

jurisprudential principles into existing systems is discussed. It is concluded by arguing that only 

by adopting a radical new approach will there be a possibility of effectively tackling climate 

change.  

 

Keywords: Climate change, Jurisprudence, Eco-centrism, Anthropocentrism, 

Earth jurisprudence, Environmental constitutionalism, 

precautionary principle, Article 21, UNFCCC. 
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INTRODUCTION 

 

The challenge of human-induced climate change has been touted to be like ‘no 

other environmental problem that humanity has ever faced’.625 It is now 

undisputed that the activities of humanity over the past few centuries have 

resulted in unprecedented interference in the ecological systems of the Earth, 

leading to fundamental changes in its processes. Such changes, including climate 

change, are irreversible and potentially catastrophic.626 

 

The prevailing legal and policy framework dealing with climate change has 

proven to be woefully ineffective despite the adoption of the Paris Agreement 

in December 2015. The inadequacy of the much-hailed Paris Agreement is 

reflected in the Special Report of the Intergovernmental Panel on Climate 

Change of 2018 which warned that despite the commitments under the 

Agreement, the Global Mean Temperature is projected to increase by 3°-4° 

Celsius by the end of this century. Additionally, the temperature is projected to 

reach the threshold level of 1.5° Celsius between the years 2030-2052.627 

 

There is now a growing global opinion that the peril that we are in is a direct 

result of the myopic economic objectives of law and governance,628 and that we 

cannot afford a “business as usual” approach.629 Given the magnitude of the 

ecological crisis, it is argued that addressing the problem is not possible without 

challenging specific foundational values of our systems of law and 

                                                
625Will Steffen, A Truly Complex and Diabolical Policy Problem,21, 21 in Oxford Handbook Of Climate Change And Society 
(John S. Dryzek, Richard B. Norgaard, & David Schlosberg eds., 2013). 
626 J.W. Rockstrom et al., Planetary Boundaries: Exploring the Safe Operating Space for Humanity,14 Ecology and Society 2, 
32, 33, 51, 54 (2009). 
627Global Warming of 1.5°C, An IPCC Special Report on the impacts of global warming of 1.5°C above pre-industrial levels and related 
global greenhouse gas emissionpathways, in the context of strengthening the global response to the threat of climate change, sustainable 
development, and efforts to eradicate poverty, Allen, M.R., et al.,65, 66 (2018) available at 
https://www.ipcc.ch/site/assets/uploads/sites/2/2019/05/SR15_Chapter1_Low_Res.pdf, last seen on 
18/01/2020. 
628 Judith E. Koons, At the Tipping Point: Defining an Earth Jurisprudence for Social and Ecological Justice, 58 Loyola Law 
Review 349, 362 (2012). 
629 Nicholas Stern, Stern Review: The Economics of Climate Change, Executive Summaryiv, v (2006). 
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governance.630 Therefore, there is a need for a substantial shift, a change that 

begins with a re-examination of our relationships with ourselves, with future 

generations and with our environment.631 

 

NATURE OF THE CURRENT LEGAL REGIME GOVERNING 

CLIMATE CHANGE 

 

By the late 20th century, the international community had woken up to the reality 

of climate change. The first significant milestone in the history of climate change 

governance is the adoption of the United Nations Framework Convention on 

Climate Change (hereinafter UNFCCC) at the Earth Summit of 1992. Since 

1992, the road to an international legally binding instrument with concrete 

commitments for the reduction of anthropogenic emissions of greenhouse 

gases has been a long and arduous one which culminated with the adoption of 

the historic Paris Agreement in December 2015.  

 

A. INTERNATIONAL LEGAL REGIME 

 

The prevailing systems of law and governance dealing with environmental law 

in general, and climate change in particular, are based on certain premises that 

are categorized as anthropocentric. Anthropocentrism entails precedence of 

human interests over any others. In the case of early international environmental 

legal instruments, this approach is reflected predominantly in two forms. The 

first, based on the utilitarian outlook, sought to maximize the exploitation of 

nature’s resources to cater to the unending needs and wants of humanity derived 

from the sovereign status of a nation. On the other hand, the second purpose 

pursued by these instruments was to protect the environment from pollution to 

not violate the human rights guaranteed to the populace.632 In later stages, the 

                                                
630Bosselmann K., Reductionist Environmental Law, in Exploring Wild Law: The Philosophy Of EarthJurisprudence 204, 213 
(Burdon P., ed.,2011). 
631 United Nations Secretary-General’s High-level Panel on Global Sustainability, Resilient People, Resilient Planet: A 
Future Worth Choosing, 1 (2012). 
632 Susan Emmenegger& Axel Tschentscher, Taking Nature's Rights Seriously: The Long Way to Biocentrism in Environmental 
Law, 6 The Georgetown International Environmental Law Review 552 (1994). 
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added dimension of intergenerational equity was incorporated whereby the 

rights of future generations were recognized, but the approach remained 

anthropocentric.633 

However, in a significant departure from the past, the multilateral instruments 

are beginning to be built on the recognition of the intrinsic value of nature, 

independent of its utility to the human race, signaling the advent of non-

anthropocentrism in the international environmental legal regime.634 

 

B. INDIAN LEGAL FRAMEWORK 

 

The climate change law and policy in India is mostly a by-product of the 

developments in the international climate change regime. India is a party to all 

the significant climate change-related international instruments namely, the 

UNFCCC, the Kyoto Protocol,635 as well as the recent Paris Agreement.636 Most 

recently, under the Paris Agreement, India has committed itself to, among other 

things, reduction of 33%-35% in the emissions intensity of its economy by 2030 

compared to 2005 levels.637 These commitments are yet to be translated into 

domestic legislation.638 

 

Additionally, the domestic legal framework for the protection of the 

environment includes other legislations that provide for the protection of the 

environment generally,639 as well as for specific entities of the environment.640 

On the same lines as the international scenario, the common philosophy 

underlying the Indian approach to the protection of the environment through 

                                                
633 Ibid,at 562-564. 
634 Ibid,at 568. 
635 Deepa Badrinarayana, Climate Change Law and Policy in India, inThe Oxford Handbook of International Climate Change Law 
689, 691 (Kevin R. Gray, Richard Tarasofsky, & Cinnamon Carlarne eds., 2016) 
636 India Ratifies Paris Climate Agreement (October 02, 2016), available at https://www.bbc.com/news/world-asia-india-
37536348, last seen on 17/01/2020. 
637 India’s Intended Nationally Determined Contribution, Working towards Climate Justice, available at 
https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/India%20First/INDIA%20INDC%20TO%20U
NFCCC.pdf,(last seen on 17/10/2019). 
638 Carbon Brief Profile: India, (March 14, 2019, 4:57 PM), https://www.carbonbrief.org/the-carbon-brief-profile-india, 
last seen on 18/01/2020. 
639 The Environment (Protection) Act, 1986 
640The Water (Prevention and Control of Pollution) Act, 1974 and The Wildlife Protection Act, 1972. 
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legislation and its climate change policy is the human-centric nature of the 

content of these laws and policies. 

 

THE NEED FOR A DIFFERENT APPROACH 

 

While it is sufficiently apparent that the regime in place to mitigate climate 

change has not been successful, the reason for the same must be unearthed. The 

reason for this failure is that our current systems of governance as a whole are 

anthropocentric; they do not protect the environment adequately merely 

because it is not their ultimate aim.641 

 

An anthropocentric642 outlook is centered in man and regards man as the final 

aim and end of the universe. It creates a hierarchy of interests wherein the 

human interests are considered to be superior to any other interest.643In spite of 

being categorically disproved by modern science,644 anthropocentric philosophy 

continues to form the basis of modern-western systems of law.645 

 

Furthermore, anthropocentrism incorporates a dualistic notion of the world 

according to which we are separate from nature, where humans are the subjects, 

and nature is the object that is meant to be used and even destroyed for human 

benefit.646 The error of these twin notions of being separate from nature, and 

being superior to it leads to the fallacy that we can operate beyond the 

boundaries that nature has imposed.647 Such a separation has significant 

consequences for the environment. Yet, the legal philosophy does not provide 

our systems with any reason or mechanism to consider nature in the creation 

                                                
641 Nathalie Riihs & Aled Jones, The Implementation of Earth Jurisprudence through Substantive Constitutional Rights of Nature, 
8 Sustainability 174 (2016). 
642 The New International Webster’s Comprehensive Dictionary of the English Language (Deluxe Encyclopedic Ed., 2004) 
643 Peter Burdon, The Great Jurisprudence, 3 Southern Cross UniversityLawReview 14 (2011). 
644 Ibid. 
645 Supra Note 628 at 359. 
646 Ibid. 
647 Cormac Cullinan, A History of Wild Law, inExploring Wild Law: The Philosophy Of Earth Jurisprudence 12, 13 (Peter 
Burdon ed., 2011). 
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and operation of law.648 By vesting rights only in humans and assigning any 

relevance to the non-human world merely in relation to their value to humans, 

the latter becomes vulnerable to exploitation by humans.649 For instance, 

permitting a certain degree of pollution as a trade-off for economic growth; 

protective legislation only so far as it is desirable for human benefit. 

Following the same pattern, the UNFCCC framework, instead of focusing on 

the root cause of exploitation, gives priority to 'market fixes' to the corporate 

economic model that is based on the myth of endless material growth for 

everyone.650 The current framework, therefore, is far from being sufficient to 

tackle climate change. 

 

Hence, there is an urgent need for a paradigm shift in our outlook towards law 

and governance from being human-centric to being Earth-centric, i.e. from 

anthropocentrism to eco-centrism. One must conceive systems of law and 

governance with Earth at the center, preserving ecological and human health, 

incorporating Earth-oriented concepts in the field of law.651 

 

IS EARTH JURISPRUDENCE THE ANSWER? 

 

As it became increasingly clear that the climate change challenges cannot be 

resolved by the very same systems that engendered them, the idea of a radical 

new approach began to develop amongst environmentalists the world over.652 

This school of thought acknowledges that human beings are part of a larger 

system, the Earth community and that all its entities are inextricably 

interlinked.653 It further notes that the resources of the planet are finite, thereby 

discrediting the limitless economic growth narrative.654 

                                                
648 Supra Note 643, at 4-5. 
649 Thomas Berry, The Great Work: Our Way Into the Future 72 (1999). 
650 Glen Wright, Climate Regulation As If The Planet Mattered: The Earth Jurisprudence Approach To Climate Change, 3 
Environmental and Earth Law Journal 8, 39 (2013). 
651 Supra Note 628, at 52-53. 
652 Supra Note 650, at 39- 40 
653 Judith E. Koons, What Is Earth Jurisprudence: Key Principles to Transform Law for the Health of the Planet, 18 Pennsylvania 
State Environmental Law Review 47, 61(2009). 
654 Supra Note 650, at 40. 
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Earth Jurisprudence is a nascent, Earth-centric, philosophy of law first 

introduced by ecological philosopher Thomas Berry in 2001.655 It aims to 

facilitate a viable human-Earth community with a legal order that pursues the 

co-existence and harmonized functioning of all components of the Earth, 

particularly enabling a mutually beneficial human-Earth relationship.656 This 

philosophy emphasizes that fundamental ecological principles and planetary 

boundaries must circumscribe human laws.657 A hierarchy of two forms of law 

has been delineated within the aegis of Earth Jurisprudence. First, ‘Great Law’ 

or ‘Great Jurisprudence’ constitutes the universal and eternal principles which 

underlie the workings of the universe. In other words, these principles are the 

fundamental laws that are derived or postulated based on the observation of the 

order of the world.658 By the current trajectory of environmental law, these 

principles must be defined about those that are discovered vide scientific 

enquiry under ecology.659 Placed below Great Law is ‘Human Law’ or ‘Wild Law’ 

which refers to rules or prescriptions formulated by the legislative authority of 

a society that is in conformity with Great Law and is enacted for the common 

good of all components of the larger Earth system.660 As a result, the vital 

considerations that determine the fundamental law are – principles of ecology 

and the moral idea of the common good.661 

 

Judith E. Koons has set forth the changes that ought to be made in the critical 

components of law and governance on account of transitioning to a system 

based on Earth Jurisprudence:662 

 

• Structure - from the inherently flawed anthropocentrism to eco-

centrism. 

                                                
655 Supra Note 643, at 7. 
656 Thomas Berry, The Viable Human in Deep Ecology for the 21st Century 5, 6(George Sessions ed.,1995). 
657 Supra Note 647. 
658 Ibid at 84. 
659 Supra Note 643, at 10 
660 Ibid, at 8, 11 
661 Ibid at 13. 
662 Supra Note 628, at 362-383. 
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• Purpose - from the parochial notion of human good to the larger well-

being of the Earth. 

• Assumptions - from the principle of permitting pollution to the 

precautionary principle 

• Values - from a restricted view of the human economy to a tremendous 

all-encompassing economy that includes within its ambit the small 

human industrial economy 

 

The aspiration is for Earth Jurisprudence to operate in a sphere that preserves 

human society on the one hand, while on the other, a transition is made to a 

system that adopts a holistic perception towards the planet. 

 

THE PATH AHEAD FOR ECO-CENTRISM 

 

The systems of law and governance internationally have so far been complicit 

in legitimizing the environmental degradation that has jeopardized our very 

existence. The said legitimization was enabled by the utter ignorance of the 

national and international law of certain ecological realities.663 Such a lacuna 

must be rectified, and the philosophy of Earth Jurisprudence seems to pave the 

way forward. 

 

Earth Jurisprudence mandates that all human law be operative within ecological 

limits, and aim for the well-being of the entire Earth community. However, 

under the modern legal system that tends to commodify nature leading to a 

competition between environmental objectives on the one hand, and socio-

economic objectives on the other, the latter will invariably take precedence over 

the former.664 A foundational shift is thus necessitated. 

One such approach is that of Environmental Constitutionalism. This entails the 

extension of the elemental principle of the rule of law to nature.665Although the 

                                                
663 Klaus Bosselmann, Grounding the Rule of Law in Rule of Law for Nature: Basic Issues and New Developments in Environmental 
Law 75, 75-93 (H.C. Bugge & C. Voigt eds., 2013). 
664 Ibid. 
665 Supra Note 641 at 7. 
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rule of law means no-one is above the law, it is not an absolute statement to the 

extent that any direction, even if unreasonable, will be enforceable. The rule of 

law is grounded with specific requirements regarding the validity of the law 

itself.666 Currently, the theory of the rule of law is not calibrated to safeguard the 

environment; it concerns itself only with the rights of humans and their welfare. 

Therefore, the rule of law must be grounded better to elevate environmental 

well-being to a foundational principle. According to Klaus Bosselmann, this 

approach involves two aspects:667 

 

• Recognition of planetary boundaries as immutable limits on all human 

activities. This further leads to a hierarchy in elements for sustainable 

development, i.e., the environment comes first, followed by human 

welfare and lastly, the economy. 

• Reflection of this hierarchical order in the design and interpretation of 

laws. 

 

The process of elevating eco-centrism to a foundational principle begins with a 

fundamental (i.e., a constitutional) normative commitment. This environmental 

commitment is to act as a grundnorm that would form the basis of creation and 

application of laws.668 Simply put, this would mean that no-one is above 

nature.669 A distinction must be drawn between such eco-constitutional state 

and a state that merely incorporated the rule of law and environmental 

protection into its legal governance.670 

 

The pivotal implication of this approach lies in the establishment of eco-

centrism as a constitutional parameter to decide the validity of laws. 

 

                                                
666 Supra Note 663. 
667 Ibid. 
668 Ibid. 
669 Supra 641 at 7. 
670 Supra Note 663. 
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The Indian Constitution is no stranger to the principles of environmental 

protection. The right to the healthy and wholesome environment has been 

recognized as one of the un-enumerated Fundamental Rights under Article 21, 

albeit as a right of a person to the environment.671 Furthermore, it lays down 

environmental protection as an ideal for the state to strive for under Article 

48A, and as a non-justifiable Fundamental Duty of a citizen under Article 

51A(g). 

 

Although this approach is predominantly focused on domestic legal systems, 

the significance of an endorsement by the international regime cannot be 

dismissed. There is no reason why the success and effect of the Universal 

Declaration of Human Rights of 1948 cannot be replicated. 

Going ahead of the normative changes, the following principles can be the 

grounds for a rethinking of law. They are – 

 

(i) Rights of Nature – legal personhood. 

 

Rejecting the western concept of dualism, nature may be viewed as a self-

organizing and self-manifesting entity, a subject under the law and not a mere 

collection of objects meant for the use of humanity.672 It is the essence of Earth 

Jurisprudence that all Earth subjects possess inherent rights that must be 

accorded legal protection on account of their intrinsic value,673 independent of 

any utility to humans. These are substantial rights of nature and not the rights of 

humans to nature. 

 

(ii) Localization of governance. 

 

It has been proposed that the limitless complexity and diversity of the Earth be 

reflected in the democratic principles of law and governance. Localization of 

                                                
671Charan Lal Sahu v. Union of India, 1990 AIR 1480; Subhash Kumar v. State of Bihar & Ors., 1991 AIR 420. 
672 Supra Note 653, at 53, 55. 
673 Supra Note 647. 
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governance is a core emphasis of Earth Democracy which acts as a counter to 

globalization that has resulted in the loss of biological and cultural diversity that 

we are currently witnessing.674 The consequence of so doing would be a system 

of governance that constitutes of people, is conceptualized by them but one 

which aims to achieve the well-being of the Earth community in its entirety.675 

  

                                                
674 Vandana Shiva, Earth Democracy, 1, 9-11, 88-89 (2005). 
675 Cormac Cullinan, Wild Law: A Manifesto For Earth Justice, 91, 133-134 (2003). 
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CONCLUSION 

 

As the world is gearing up to evolve various systems to mitigate as well as adapt 

to climate change, we must examine the efficacy of these systems, both current 

and future. To gain any meaningful insight from such an examination, the 

reasons, the systems and the actions that have brought the world to the current 

juncture must be analyzed. Upon such scrutiny, we realize that the philosophical 

foundations of our modern society were flawed and acting upon them 

unrestrictedly has pushed us to the brink of destruction. Hence, basing the plan 

of action to deal with climate change on those very premises is counterintuitive 

at best, comprehensively imprudent at worst. Re-orientation of our legal 

framework has been long overdue. 

 

Transitioning to an eco-centric legal framework is a daunting task as it 

necessitates a sea-change in the basic tenets which inform our current legal and 

political order. Any effort to arrest climate change or to mitigate its effects, 

without undertaking a reform of anthropocentric systems as advocated above, 

would merely be superficial and amount to temporary fixes provided that they 

are effective in the first place. If we are to address the root of the problem and 

not merely tend to the symptoms, it is imperative we revisit our legal thought 

and modify it to reflect the reality of the human condition, our place in the larger 

Earth-community.  

 

Certain ideas and aspirations of the proponents of Earth jurisprudence such as 

the call for making environmental well-being the grundnorm of the world’s 

constitutions may appear to be exceedingly radical and perhaps even impossible. 

Notwithstanding the perceived impracticability, it cannot be denied that such 

demands are supported by the strongest of arguments – the objective ordering 

of nature. However, the plausibility of a change in direction from the deeply 

entrenched systems in place today is a cause for concern. As discussed above, 

few incremental changes can be brought about on a smaller scale (recognition 

of rights of nature and localization of governance), although one must not lose 
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sight of the larger goal. Furthermore, the progress made in this direction by a 

few of the newer constitutions of the world could act as a clarion call to the 

other municipal jurisdictions.676 

 

Climate change is the single biggest challenge that humanity has had to face yet. 

There is no precedent, and our current systems are not equipped to deal with it. 

Being at a crossroads, the road we choose to take will make all the difference. 

  

                                                
676 See generally Susana Borras, New Transitions from Human Rights to the Environment to the Rights of 
Nature, 5 Transnational Environmental Law 113, (2016). 
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FORCE MAJEURE & ITS LEGAL IMPLICATIONS 
-DIVYA R* 

 

ABSTRACT 

 

The article centres on the legal implications of the force majeure clause while emphasizing its 

relevance in today's Covid-19 pandemic situation. The paper walks through the origin of the 

force majeure clause and its evolution under the English Common Law and in the Indian 

Legal set-up. It also tries to explain the nexus between the force majeure concept and the 

Doctrine of Frustration.   Force majeure is purely a contractual obligation. In the absence of 

a force majeure clause in the contract, it simply cannot be evoked to escape the liabilities even 

if an event that is dehors the agreement occurs. The paper, therefore, tries to analyze the event 

when force majeure has been invoked, whether it absolves parties of their liabilities or if it 

merely suspends the performance of the contract for a specified period. Furthermore, it looks at 

the judicial mindset while considering the cases where the Doctrine of Frustration may 

successfully be pleaded. 
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INTRODUCTION 

 

The term ‘force majeure’ is derived from the Latin expression ‘vis majeure’ and 

the French phrase ‘force majeure’. The expressions ‘force majeure’ and ‘vis 

majeure’ are not mere synonyms and the former is of a wider ambit. While ‘vis 

majeure’ confines itself to the acts of God, ‘force majeure’ covers all those 

events which are absolutely out of the control of parties. It is an event beyond 

the power of a party, a fact that could not be foreseen, prevented or avoided. A 

force majeure clause intends to save parties from consequences over which they 

have no control677. 

 

Though the concept of ‘vis majeure’ or ‘vis divina’ is of Roman origin, it was 

subsequently adopted by civil law countries678. The term ‘force majeure’ is 

derived from the French language and translates to superior force. It, therefore, 

becomes necessary to understand how the provision related to force majeure 

has been codified in the French Law. 

 

Force majeure can be found in Article 1148 of the French Civil Code, 1804. 

 

Article 1148 of the French Civil Code of 1804 reads as follows: 

“There is no occasion for any damages where a debtor was prevented from transferring or from 

doing that to which he was bound, or did what was forbidden to him, because of force majeure 

or a fortuitous event.679” 

 

Force majeure has been defined as a superior force680, Or rather, circumstance 

beyond one's control681. Force majeure has also been defined as a higher power 

                                                
677Lebeaupin V. Crispin, 2 KB 714 (1920, House Of Lords); Dhanrajamalgobindram V. Shamji Kalidas And Co., AIR 
1961 SC 1285. 
678Marelkatsivela, Contracts: Force Majeure Concept Or Force Majeure Clauses, 12 Unif. L. Rev. N.S. 101, (2007). 
679 Article 1148, French Civil Code, 1804 (Articles 1348, 1631, 1730, 1733, 1754, 1755, 1784, 1929, 1934, 1954 Of The 
French Civil Code, 1804 Also Makes A Mention Of Force Majeure).  
680P. Ramanatha Aiyar’s, The Law Lexicon, (3rd Ed., 2012). 
681 Edmund Bendit And Ors. V. Edgar Raphael Prudhomme, AIR 1925 Mad 626.  
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(or an occurrence which is beyond human control) and is a principle of fairly 

wide currency in international law682. 

 

INDIAN CONTRACT ACT, 1872 

 

Force majeure is purely a contractual obligation. If not for the contract, force 

majeure cannot be enforced. Force majeure clause can also not be enforced 

unless it upsets the very foundation of the bargain of the parties. 

 

The term ‘force majeure’ has not expressly been used in the Indian Contract 

Act, 1872. However, the words and expressions used in Section 32 and Section 

56 of the Indian Contract Act, 1872, are so wide that it can be interpreted to 

include the force majeure concept.  

 

‘Force majeure’ is governed by Chapter III dealing with the contingent 

contracts, and more particularly, Section 32 thereof683. Section 32 essentially 

states that the contract to do or not do something cannot be enforced until and 

unless an uncertain future event that the contract is contingent on occurs. In so 

far as a force majeure event occur which makes the contract void, it is dealt with 

by a Rule of positive law under Section 56 of the Indian Contract Act684. 

 

A contract may be discharged either through performance685, or impossibility of 

performance686, or agreement687, or breach688. Section 56689 mainly deals with the 

impossibility of performance, be it initial impossibility or subsequent 

impossibility. It is also about this section that the Doctrine of Frustration was 

                                                
682Grant, JP, Barker, JC & Parry, Parry And Grant Encyclopaedic Dictionary Of International Law, 222 (2009), Available At 
Https://Ebookcentral.Proquest.Com.Library-Christuniversity.Remotexs.In/Lib/Christuniversity-
Ebooks/Detail.Action?Docid=3054186&Query=Law+Dictionary#, Last Seen On 24/07/2020 
683Energy Watchdog And Ors. V. Central Electricity Regulatory Commission And Ors., (2017) 14 SCC 80. 
684Energy Watchdog And Ors. V. Central Electricity Regulatory Commission And Ors., (2017) 14 SCC 80. 
685S. Sec 31 – 97, Indian Contract Act, 1872. 
686S. 56, Indian Contract Act, 1872. 
687S. Sec 62 – 67, Indian Contract Act, 1872. 
688. Sec 39, Indian Contract Act, 1872. 
689Indian Contract Act, 1872. 
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formulated and is primarily a subset of the Doctrine of Discharge. More often 

than not, the Doctrine of Frustration and force majeure are used synonymously 

in the Indian Legal System. 

 

Initial impossibility occurs when a contract to do an impossible act is entered 

into; the subsequent difficulty arises when a contract entered into becomes 

impossible due to change in the circumstances, or owing to the agreement 

becoming unlawful due to a specific Statute/law690. 

 

The term ‘impossibility’ as used under Section 56691 cannot be applied in a literal 

sense. It is necessary to adopt a practical approach to interpret the term. It is 

also imperative to remember that Section 56692 lays down a positive law, and it 

does not leave to the intention of parties to determine the circumstances of 

impossibility693. 

 

Therefore, to invoke force majeure under Section 56694, the following 

requirements are essential: 

 

a. There must be a valid contract between the parties; 

b. The contract is yet to be performed; 

c. Performance of the contract becomes impossible due to law or change 

in circumstances. 

 

  

                                                
690S. 56, Indian Contract Act, 1872. 
691S. 56, Indian Contract Act, 1872. 
692 S. 56, Indian Contract Act, 1872.  
693Satyabrata Ghose V. Mugneerambangur And Company And Ors., AIR 1954 SC 44. 
694S. 56, Indian Contract Act, 1872. 
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EVOLUTION OF DOCTRINE OF FRUSTRATION 

 

A. English Common Law 

 

The Doctrine of Frustration has its genesis in Taylor v. Caldwell695, an English 

case in which, a music hall that was agreed to be let out on specified days was 

accidentally burnt by fire. It was held that such a contract had an implied clause 

that a breach due to destruction of the subject matter or material alteration to 

the foundation of the contract may be excused. It is to be noted that the Indian 

system does not enforce the force majeure clause unless it has expressly been 

mentioned in the agreement. It simply cannot be implied. 

 

The doctrine of frustration has been held to be “a device by which the rules as to 

absolute contracts are reconciled with a special exception which justice demands”696. The 

Court, however, does not enjoy the power of modifying or altering the 

contracts. But in case of unexpected event or change in circumstances, a 

possibility not contemplated by the parties, the Court can look into what the 

parties, as fair and reasonable men would have presumably intended and agreed 

upon, that concerned their rights and liabilities697. Thus, the reasonable man’s 

test was put into use. The Doctrine of Construction was developed in 

subsequent cases, and the intention of the parties in the construction of a 

contract is taken into consideration. 

 

In a case where the appellants pleaded frustration of contract, they couldn't 

transport certain goods through their usual route (i.e., Suez Canal), which was 

closed to traffic on account of the Anglo-French war with Egypt. The House 

of Lords observed that, though the usual route was closed to traffic, the 

appellants could have used an alternative way to get the goods delivered. The 

appellants, therefore, failed to successfully plead frustration of contract698. 

                                                
695 Taylor V. Caldwell, 3 B&S 826 (1836, House Of Lords). 
696Hirjimulji V. Cheong Yue Steamship Co. Ltd., AC 497 (1926, House Of Lords). 
697 Deal V. Nelson, Donkin & Co., 6 AC 38 At 5 (1881, House Of Lords)  
698Tsakiorglou & Co Ltd V Noblee & Thorl GMBH, AC 93 (1962, House Of Lords) 
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English law treats such cases as cases of frustration. However, in India, these 

cases are dealt under Section 32 of the Indian Contract, 1872, which deals with 

contingent contracts and the Courts look at the provisions of the Indian 

Contract Act, 1872, to interpret the clauses and implications of a particular 

agreement.  

 

B. Indian Legal System 

 

The Doctrine of Frustration included under Section 56699 has been studied in 

great detail in the case of Satyabrata Ghose v. Mugneeram Bangur and Company 

and Ors.700 The doctrine of frustration comes into play when the very 

foundation of the contract becomes null. In those circumstances where this 

section cannot be made applicable, we can look at the English Common Law 

through which the doctrine has seen the evolution. However, it must be 

remembered that the English Law only occupies a substantial value in our legal 

system701. 

 

‘Force Majeure’ means extraordinary events or circumstance beyond human 

control such as an event described as an act of God (like a natural calamity) or 

events such as a war, strike, riots, crimes (but not including negligence or wrong-

doing, predictable/seasonal rain and any other events specifically excluded in 

the clause). Force Majeure does not absolve a party of his liabilities but instead 

suspends performance for such duration702. 

 

VV Srinivasa Iyengar, J. observed that mere showing of a force majeure clause 

in a contract by a party is not sufficient for him to escape contractual liability. 

It is imperative that evidence is established to show that the real reason or cause 

for non-performance was due to circumstances beyond the control of the 

                                                
699Indian Contract Act, 1872 
700Satyabrata Ghose V. Mugneerambangur And Company And Ors., AIR 1954 SC 44. 
701Satyabrata Ghose V. Mugneerambangur And Company And Ors., AIR 1954 SC 44. 
702 Manual For Procurement Of Goods, 2017, Department Of Expenditure, Ministry Of Finance, Government Of 
Indiahttps://Doe.Gov.In/Sites/Default/Files/Manual%20for%20Procurement%20of%20Goods%202017_0_0.Pd
f, Last Seen On 23/07/2020 
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parties or party so pleading703. The Doctrine of Frustration cannot successfully 

be pleaded unless the fundamental basis of the contract is altered704. 

 

From my understanding, I would conclude that the Doctrine of Frustration 

absolves parties of their liabilities only when there is such material alteration in 

the foundation of the contract, that it makes it impossible for the parties to 

perform their part of the obligations. Frustration does not see difficulties in 

performance. Even onerousness is not sufficient to excuse a party from non-

performance of the contract. It merely sees if the foundation of the agreement 

is still intact. The parties shall be absolved of their liabilities only if the whole 

contract or a substantial portion of it becomes impossible to perform, or in 

other words, impracticable by some cause for which neither was responsible705. 

 

Summarizing below are the questions considered by the Courts before invoking 

force majeure: 

 

1. Whether the party proves the impossibility of performance of the 

contract? – If yes, frustration may successfully be pleaded. 

 

2. Whether the change of circumstances is a permanent or a temporary 

situation? – In the case of a temporary position, the contract is merely 

suspended and not voided. 

 

3. Whether there are alternative forms of performance of the contract? – 

The alternative ways of performance may well be complicated; it may 

even be onerous. However, if the performance of the contract can be 

achieved by alternative means, then the party ought to perform his part 

of the agreement. 

  

                                                
703 Edmund Bendit And Ors V. Edgar Raphael Prudhomme, AIR 1925 Mad 626.  
704 Energy Watchdog And Ors V Central Electricity Regulatory Commission And Ors (2017) 14 SCC 80  
705Tamplin Steamship Co. Ltd. V. Anglo Mexican Petroleum Products Co. Ltd., 2 AC 397 (1916, House Of Lords) 
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TYPES OF CONTRACTS 

 

While dealing with the force majeure clause, contracts may be divided into three 

kinds: 

  

1. Contract in which force majeure clause is well articulated – Such a 

contract would include the following details: short-term implication 

such as waiver of liabilities for a certain period, long-term impact dealing 

with termination of the contract, and in case of the occurrence of a force 

majeure event, the process to be followed may also be clearly indicated. 

In such cases, the Courts will not be required to interpret the terms of 

the contract as it is obvious. However, the Courts will consider if the 

clause may be invoked to completely absolve the parties of their 

liabilities under the contract, thereby, rendering the contract void. 

However, it must be noted that each case is determined by its own facts 

and circumstances. 

 

2. Contract in which force majeure clause is loosely worded – The vaguely 

worded clause might have expressions such as “Act of God includes 

…… but is not limited to …” – In such cases, the Court takes into 

consideration the facts and circumstances of that case in determining if 

the event falls under the loosely worded force majeure clause and 

decides if the plea of force majeure should be allowed. 

 

3. A contract which does not contain a force majeure clause – Since force 

majeure arises purely out of contract, in the absence of such a provision 

and case of an event dehors the agreement, the Court cannot apply force 

majeure to absolve parties of their liabilities or even suspend the 

contract for a temporary period.  
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COVID-19 

 

When the novel coronavirus originated in the Wuhan District of China in 

December 2019, no one ever contemplated that it would become a pandemic 

and that India would have to be subject to an extended lockdown. 

 

In an unprecedented turn of events, a one-day nation-wide lockdown was 

imposed on 21/03/2020. Subsequently, a 21-day national lockdown, 

commencing on 22/03/2020 was imposed. There was even a lockdown version 

2.0 and version 3.0 during which only ‘essential goods’ were allowed to be 

transported. There were severe implications for all sectors. Daily wage workers 

and migrant labourers were affected. People faced a loss of employment and 

employment prospects. The economy crashed, several companies shut, 

investment withdrawn, potential investors backed out, demand for goods and 

services reduced drastically. Among all these issues, contracts could not be 

performed. 

 

The Ministry of Finance, Department of Expenditure, Procurement Policy 

Division, Government of India, vide its notification No.F.18/4/2020-PPD 

dated 19/02/2020 declared the Covid-19 situation as a natural calamity and 

clarified that the force majeure clause might be considered in proper cases706. 

 

The Covid-19 situation has been recognized as a case of force majeure. 

However, whether the situation would warrant justification for non-

performance or breach of a contract depends on the facts and circumstances of 

each case. Every breach or non-performance cannot be justified or excused 

merely on the invocation of the pandemic situation as a force majeure condition. 

The Court would have to take into consideration the conduct of the parties 

before the outbreak, the deadlines that were imposed in the contract, the steps 

                                                
Ministry Of Finance, Department Of Expenditure, Procurement Policy Division, Government Of India, Office 
Memorandum, Available At Https://Doe.Gov.In/Sites/Default/Files/Force%20Majeure%20Clause%20-FMC.Pdf, 
Last Seen On 24/07/2020. 
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that were to be taken, the various compliances that were required to be made 

and only then assess as to whether, genuinely, a party was prevented or can 

justify its non-performance due to the epidemic/pandemic707. 

 

The Delhi High Court in Halliburton Offshore Services Inc v. Vedanta Limited 

and Ors further observed that “it is the settled position in law that a Force Majeure 

clause is to be interpreted narrowly and not broadly. Parties ought to be compelled to adhere to 

contractual terms and conditions, and excusing non-performance would be only in exceptional 

situations. As observed in Energy Watchdog (supra), it is not in the domain of Courts to 

absolve parties from performing their part of the contract. It is also not the duty of Courts to 

provide a shelter for justifying non-performance. There has to be a 'real reason' and a 'real 

justification' which the Court would consider to invoke a Force Majeure clause”708. 

 

‘Force-majeure’ means an act of God, War, Insurrection, Riot, Civil 

Commotion, Strike, Earthquake, Tide, Storm, Tidal Wave, Flood, Lightning, 

Explosion, Fire and any other happening which the lessee could not reasonably 

prevent or control.709 

 

In a 2003 Hong Kong case710, the tenant of a flat in Amoy Gardens tried to 

invoke the force majeure clause on the ground that the Hong Kong government 

quarantined the building in which the flat was located during the SARS epidemic 

and as a part of the quarantine, the residents of the building were isolated at 

remote locations711. The lease, however, could not be avoided on the grounds 

of frustration and the Hong Kong Court held that in the context of a two-year 

fixed-term lease, the isolation order duration of 10 days was insufficient to 

frustrate the contract because it did not significantly alter the nature of the 

                                                
707Halliburton Offshore Services Inc. V. Vedanta Limited And Ors., OMP (I) (COMM.) No. 88/2020 And Ias. 3696-
3697/2020 (High Court Of Delhi, 29/05/2020). 
708Halliburton Offshore Services Inc. V. Vedanta Limited And Ors., OMP (I) (COMM.) No. 88/2020 And Ias. 3696-
3697/2020 (High Court Of Delhi, 29/05/2020). 
709Md. Serajuddin V. State Of Orissa, AIR 1969 Ori 152. 
710Li Ching Wing V. Xuan Yi Xiong, 1 HKC 353 (2004, Hong Kong Court). 
711 Contract Law In Hong Kong, An Introductory Guide, HKU Press, Available At 
Https://Hkupress.Hku.Hk/Pro/Con/1597.Pdf, Last Seen On 24/07/2020. 
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outstanding contractual rights or obligations from those that the parties could 

reasonably have contemplated712. 

 

Surprisingly, even England, a country which has been involved in two World 

Wars and seen multiple instances of force majeure, has not in a single case of 

tenancy agreements allowed the force majeure clause or Doctrine of Frustration 

to be pleaded successfully. 

 

 

  

                                                
712Stephenson Harwood Covid-19 Insights: Commercial Leasings In Hong Kong Stephenson Harwood, Available At 
Https://Www.Shlegal.Com/Docs/Default-Source/News-Insights-Documents/Covid-19-Commercial-Leasing-In-
Hong-Kong-V2.Pdf?Sfvrsn=229e135b_0, Last Seen On 24/07/2020. 
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CONCLUSION 

 

Though the performance of several contracts has been affected due to the 

lockdown, the lockdown is merely a temporary state. The economy would 

subsequently experience at least semi-normalcy that makes the performance of 

the contract possible. Therefore, the parties cannot simply be allowed to absolve 

themselves of their liabilities, something which has already been agreed upon in 

the contract. Accordingly, it can be concluded that the Court does not allow a 

party to invoke force majeure simply because such a clause exists in the contract. 

Moreover, as the world has now witnessed a force majeure event of such 

magnitude in recent times, the force majeure clause ceases to an inconsequential 

one, added for mere formality. I believe that the future generations would be 

smarter while wording a force majeure clause instead of leaving it loose, and 

waiting for the judiciary to interpret it for them. 
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GOOD GOVERNANCE AND INDIAN SETUP: A 

HUMAN RIGHTS PERCEPTION 
-SHASHANK SHEKHAR PANDEY* 

 

ABSTRACT 

 

Governance simply means having control over a particular institution and any act or omission 

done so as to regulate the machinery. Governance as a function can be attributed to state and 

its branches i.e. judiciary, executive and legislature. These branches conduct the functions of 

state in their respective jurisdiction. These actions and functions may include but are not limited 

to passing legislations, executive orders, framing policies, dispute resolution etc. But in the 

classic approach to governance existed loopholes. For e.g. the working of the institutions lacked 

efficiency amongst other things. Therefore, to cure the system of all the ails international regime 

came up with the concept of good governance. Good governance, consists of certain parameters 

and is mostly utopian idea which the states must achieve in order to better cater the needs of 

the individuals. Good governance also aims to promote rule of law and sustainable development. 

This research paper analyses the Indian governance structure with focus on executive and as 

an extension the legislature as well, given the accountability of executive towards legislature in 

Indian system. This paper analyses Indian system of governance and adoption of the good 

governance concept by evaluating the policies and laws against the globally recognised indexes 

and parameters of assessing the good governance. 

 

Keywords: Assessing, Executive, Good Governance, India, Policies, Rule of 

Law, State. 

  

                                                
* Chancellor's Gold Medal Nominee, LL.M (L.P & GG), B.B.A. LL.B., Dip. Global Governance, Dip. Journalism, 
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INTRODUCTION 

 

To understand any concept, we must first break it down to its fundamental 

entities. Therefore, under this paper the major element which has been dealt 

with is concept of good governance in context of Indian context. But before we 

jump on to the crux it is imperative to understand what is good governance? 

And even prior to that we must address another basic question i.e. what is 

governance? The discussion can be started with citing the ancient city-states and 

the systems in place however due to want of literature and other exogenous 

factors we have considered the period between classic public administration and 

new-public management. 

 

Broadly defining the function of managing the day to day affair of any entity 

can be called as governance. Governance consists of two units namely, the 

governed and governor.713  ‘Governed’ are mostly the citizens or the subjects 

under the state framework.714  However, the concept of the ‘Governor’ has 

gradually progressed rather has changed due to systemic evolution in the socio-

political framework and now it is mostly attributed to the governments which 

was earlier understood to be vested with an individual (usually 

monarch/sovereign).715 Now, government is one factor which is dealt with in 

this paper, through analysis or putting on paper the policies devised to keep the 

claims of the governed, intact.  Easily put governance happens to be mechanism 

through which decision making and implementation takes places at highest 

levels. This mechanism has multiple stakeholders such as government, non-

governmental organisations, financial-non financial institutions, civil society, 

Multi-nationals etc. Therefore, it can be said that governance as a term is 

applicable even beyond the borders. Per United Nations, governance is an 

exercise of authority (administrative & political), at various levels to manage 

                                                
713 Shyam Singh, LOCATING STATE: PERSPECTIVES OF GOVERNANCE AND DEVELOPMENT IN INDIA, 71(1) THE 
INDIAN JOURNAL OF POLITICAL SCIENCE 123 (2010). 
714 Id. 
715Id.  
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affairs of state.716 These affairs might include processes, mechanisms& 

institutions, which are used by the citizens and blocs to represent themselves 

and their interests, other than these it also is used to provide for the rights and 

obligation and dispute resolution.717 Governance like any other concept has had 

various methods and approaches.    

 

To begin with the classical approach, it had shortcomings, such as being 

ineffective and inefficient.718 In addition to this competency of this theory given 

colonial experience was also questioned by scholars.719 This led to development 

of scientific tools in form of the quantifiable indicators so as to avoid 

corruption, bias and arbitrariness in administration. These scientific 

developmental reforms were called as new (neo-classical) public governance.720 

However, these reforms were short-lived given the start of world wars and post 

wars the scenario changed and both these theories were not able to cater to the 

needs back then. The change in needs of the society happened on account of 

the change in the way the governments were functioning. Post-war, 

development became one of the essentials and to tackle the situation New 

Public Administration (N.P.A.) was theorised. Relevancy, development for 

larger good, inclusiveness and decentralization of powers were the salient points 

of this theory.721 

 

With the passage of time we saw, these theories soon were rendered incapable 

to cater to modern demands such as those of then developing and 

underdeveloped nations. This paved the way for New Public Management 

(N.P.M). Under N.P.M. the governance and governments were evaluated and 

methods were modified. These newer reforms incorporated best practices 

which were advocated by the Bretton woods organisations such as World Bank 

                                                
716 Committee Of Experts On Public Administration, Definition Of Basic Concepts And Terminologies In 
Governance And Public Administration (E/C.16/2006/4) (New York, 2006) 
717 Id. 
718 Shyam Singh, LOCATING STATE: PERSPECTIVES OF GOVERNANCE AND DEVELOPMENT IN INDIA, 71(1) THE 
INDIAN JOURNAL OF POLITICAL SCIENCE 123 (2010). 
719 Id. 
720 Id. 
721 Id. 
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and International Monetary Fund.722 These reforms incorporated lesser 

involvement of governments leading to increased cost-efficient public services, 

public participation, transparency, accountability etc. This concept argued that 

community run governance through institutional mechanisms will lead to 

empowerment of citizens.723 The system was based on output productivity, 

utilitarianism and inclusiveness in service delivery. This theory speculated a 

situation wherein the state involvement will be limited and public oriented. It 

also speculated opening up the gates of the then governmental functions for 

private entities. This new and more liberal understanding of the governance and 

administrative mechanism gave rise to concept of good governance as we know 

it today. And along with the emergence of good governance, the emergence of 

various discourses such as good governance as human right, good governance 

as an obligation more than that of a choice started to take place.724 

 

The, Bretton Woods institutions such as W.B. and I.M.F. were advocating this 

new concept which had western influence and affiliations. Even, then the 

reception of the concept across globe wasn’t as expected as the countries 

continued with their traditional governance models. However, to spread the 

concept these international institutions used the development discourse as a way 

to enforce these conditions. It is a common knowledge that African countries 

and some of the then developing and underdeveloped countries needed loans 

and foreign aid in order to develop their domestic infrastructure. It was then 

these international financial institutions started imposing conditions upon 

countries, undergoing such debt crisis and economic catastrophe, which 

included carrying out the economic reforms which in longer run will result in 

lesser role of state in public welfare as it opened avenues for the private 

players.725 Development assistance through these institutions required that the 

states are showing gradual increase in performance standards as per the indices 

                                                
722 Id.  
723 Id. 
724 Id. 
725 Ved P. Nanda, THE "GOOD GOVERNANCE" CONCEPT REVISITED, 603 LAW, SOCIETY, AND DEMOCRACY: 
COMPARATIVE PERSPECTIVES 269 (2006). 
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used to measure the reforms.726 The rationale behind such imposition was to 

combat and avoid the shortcomings of preceding models. These shortcomings 

included nepotism, corruption, mismanagement in state affairs.727 With an aim 

to further ingrain the principles of accountability and transparency along with 

rule of law in order to tackle the global poverty and other apolitical 

considerations given the nature of the institutions was and still continue to be 

non-political.728 The reason of such compulsion remains  justified as it was 

mostly done for the better usage of the aid and by an extension for the ultimate 

beneficiaries as any benefits arising out of projects/services undertaken using 

such funds must be delivered efficiently.729 However, the understanding of the 

concept is not limited to this as post these a lot of other approaches have been 

devised, which have been understood in terms of legal reforms, policy reforms 

etc. and are not limited to economic factors and other parameters were 

introduced and consolidated by the UN and affiliated agencies during their 

meetings in early 90’s.730 Therefore in subsequent sections we will deal with 

these wider applications and understanding of governance and good governance 

and will see how Indian system has incorporated these practices and how far it 

has addressed the human rights given the development discourse also addressed 

the human rights as a part and parcel of development process and the origin of 

the concept of good governance finds its roots in the same discourse as well. 

 

REVIEW OF LITERATURE  

 

Government in any state is liable to perform certain acts due to the 

legitimization of government as an institution responsible to organize day to day 

functions of state. Therefore, due to its legitimization as institution and 

authority it wields, government has gone undergone various phases of evolution 

as and when needed. These phases had peculiar features attributed to them. The 

                                                
726 Id. 
727 Id. 
728 Id. 
729 Id. 
730 Id. 
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need of the change in the structure time and again was caused due to the 

changing expectation of the people with the time and to remain relevant it was 

supposed to change. Major changes came with changing social fabric, in sense 

that claims and stakeholders kept on changing. One such phase of change came 

in 1980’s when good governance made its way through the mainstream. 

Concept of good governance is influenced by a liberal school of thought mostly 

adopted by the west. However, it has failed to yield the same results in other 

parts of the world (Nag, 2018)731. The challenges are broadly based on 

administration of the reforms going on. The issues arise due to older 

administrative machinery which is incompatible with the modern reforms. This 

led to change in the mainstream political thought process. 1980’s also brought 

a new wave of globalization, with it came a global need of discovering new 

forms of governance so as to address newer challenges (Keping, 2017)732 So, 

when the good governance was taken up for discussion and adoption it was 

much needed that its parameters must be identified in order to understand the 

objectives and have clarity over identification of final aims and objectives. To 

tackle this issue UN came up with eight factors which must be taken into the 

account while talking about good governance and while evaluating any state 

under the good governance regime. Those eight markers include accountability, 

participation, transparency, rule of law, responsiveness, efficiency, inclusiveness 

and consensus based (Sheng, UNESCAP).733 

 

Along with the state and government another factor which plays an essential 

role in governance is civil society and therefore, it becomes an imperative factor 

to be discussed. It is necessary to discuss the role of civil society given, the 

nature of problems arising due to various obstacle such as financial 

misappropriations, monopolist nature of governance, corruption etc. To avoid 

                                                
731 Ninad Shankar Nag, GOVERNMENT, GOVERNANCE AND GOOD GOVERNANCE, Available At: 
Https://Journals.Sagepub.Com/Doi/Full/10.1177/0019556117735448 (Accessed On Jan. 23, 2020). 
732 Yu Keping, GOVERNANCE AND GOOD GOVERNANCE: A NEW FRAMEWORK FOR POLITICAL ANALYSIS, Available 
At:Https://Www.Researchgate.Net/Publication/320362116_Governance_And_Good_Governance_A_New_Fram
ework_For_Political_Analysis (Accessed On Jan. 23, 2020). 
733 Yap Kioe Sheng, WHAT IS GOOD GOVERNANCE, United Nations Economic And Social Commission For Asia 
And The Pacific, Available At:  Https://Www.Unescap.Org/Sites/Default/Files/Good-Governance.Pdf (Accessed 
On Jan. 23, 2020). 
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these and to supplement the government machinery, civil society and the 

institutions become a necessary part of system. It also helps in capacity building 

and community governance i.e. at grass root level. This capacity development 

in-turn leads to decrease of the burden in terms of costs borne by the 

governments. It also contributes to ensuring the rights given the society itself is 

different from the state and is autonomous in spirit. These institutions created 

by the civil society helps in collective bargaining of rights thus maintaining 

checks and balances and equilibrium in terms of economic, political and social 

inclusion while ensuring that state provides for equal opportunities (Singh, 

2008).734 

 

Pt. Nehru’s famous speech “tryst with destiny” on the eve of independence 

provides us with insights on the challenges that Indian governance system have 

to face while implementing this good governance model.  He majorly focused 

on poverty elimination, prevalence of inequality in social strata and ignorance. 

His speech about ending these and securing justice at a bigger level is also 

evident in preamble of the constitution of India (Zargar & Sheikh, 2018)735. 

Indian understanding of the good governance in its strictest sense is not limited 

to the principles propounded by Mills, Hobbes, Rousseau and Marx. As far as 

Indian system of governance goes, we can find the traces of good governance 

dating back to literature dating back to 321 BCE. Kautilya, who is also known 

as Chanakya wrote treatise by the name of Arthashashtra. This work is 

acclaimed as one of the greatest Indian work on how governance and 

administration must happen. It included diplomacy, duties of king and his 

ministers (Ali, 2006).736 Although being an ancient work, it still holds its ground 

as the practices listed in the book can still be seen in one or other form in 

contemporary scenario as well. In his treatise i.e. Arthashashtra Chanakya 

                                                
734 A.P. Singh, CIVIL SOCIETY AND GOOD GOVERNANCE: EMERGING CHALLENGES, 50(1) JOURNAL OF THE 
INDIAN LAW INSTITUTE 81 (2008). 
735 Tanveer Ahmad Zargar & Mansoor Ahmad Sheikh: GOOD GOVERNANCE IN INDIA: CHALLENGES AND 
PROSPECTS, Available At: Http://Www.Iosrjournals.Org/Iosr-Jhss/Papers/Vol.%2023%20Issue2/Version-
2/I2302026064.Pdf (Accessed On Jan. 23, 2020). 
736 S.S.Ali , KAUTILYA AND THE CONCEPT OF GOOD GOVERNANCE, 67(2) THE INDIAN JOURNAL OF POLITICAL 
SCIENCE 375 (2006). 
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mentions that a king must rise above his self-interest and must cater to the 

common interest of his subjects. We can find concept of welfare state, 

prevention of wrongdoings by the way of punishment to protect legitimate 

interests of masses amongst others. He also mentions that the king or the 

sovereign must exercise self-restrain which is similar to contemporary saying of 

less government more governance (Moore, 1993).737 Other facets included 

maintaining law and order, rule of law, bureaucratic accountability, fixation of 

salary even for the king, training and qualifications as necessary elements prior 

to appointment at any post etc.  His theories in realm of having a foresight can 

clearly be said to have been adopted by the contemporary theorists when they 

talk about having relevance in terms of policies (Blunt, 1995).738 Apart from 

Arthashashtra, Vedas, Dharmashastras, Manusmriti, Mahabharata also provides 

for the evidence of the kind of governance prevailing in ancient Indian setup 

which was dominated by Hindu ideology as apart from Arthshashtra other 

sources are mostly religious texts and scriptures subscribed by the Hindus 

(Mukherjee, 2010).739 That said, given the secular nature of the Kautilya’s 

Arthashahtra we have seen a wider acceptance than any of the other Indian 

scripture.   

 

In last decades of the 20th century a lot of changes took place specially in the 

political setup of developing states. Democracy which was thought of as a result 

of development became a precursor to development. This became a condition 

precedent given its usefulness in reforms that were supposed to take place and 

due to the nature of reforms that were needed democracy was the best suited 

form of government. During that era good governance, democracy and 

development were considered as three interrelated concepts. However, certain 

scholars also remained sceptical with respect to the understanding of the 

concept and its effect in long run. They predicted that certain theories such as 

                                                
737 Milk Moore, DECLINING TO LEARN FROM THE LAST : THE WORLD BANK ON GOVERNANCE AND 
DEVELOPMENT, 24(1) IDS BULLETIN 39 (1993). 
738 Peter Blunt, "CULTURAL RELATIVISM, GOOD GOVERNANCE AND SUSTAINABLE, HUMAN DEVELOPMENT", 15 
PUBLIC ADMINISTRATION AND DEVELOPMENT 5 (1995). 
739 Jhumpa Mukherjee, REVISITING GOOD GOVERNANCE IN ANCIENT INDIAN POLITICAL THOUGHT, 71(1) THE 
INDIAN JOURNAL OF POLITICAL SCIENCE 53 (2010). 
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public interest and citizenship or the accountability will get altered substantially. 

Even with respect to India, in 1990’s the balance of payment/ debt crises 

brought the end of Nehruvian model of development and it was considered as 

obsolete and therefore post 1990’s India also opted for the western liberal 

version of governance as they learnt that orthodox methods of state taking 

control  and interfering in every function is not leading them anywhere 

(Joseph)740 .  

 

India as state has aimed for the welfare of its citizens since the constitution came 

into effect. Thus, there happens to be a relationship between the concept of 

good governance and Indian governance system since independence and it is 

important to notice that Indian independence dates prior to the official 

recognition of the concept all together. Thus, it becomes pertinent to analyse 

policies of Indian government against these 8 recognised indexes so as to equate 

the actions of the government with the modern understanding of the concept. 

As far as the literature is concerned it provides us with sufficient understanding 

of the facts and answers our first question i.e. whether or not that the Indian 

setup has inculcated the good governance model in its machinery, in affirmative. 

However, the major gap in the literature still pertains i.e. the practical 

implementation of the policies post structural reforms and the aftermath viz-a-

viz their effect on human rights. Therefore, in the next section we must analyse 

the steps taken by Indian government in order to achieve the parameters of 

good governance such as accountability741, transparency742, participation,743 rule 

                                                
740 Sarah Joseph, GOOD GOVERNANCE: NEW AGENDA FOR CHANGE, 36(12) ECONOMIC AND POLITICAL WEEKLY 
1011 (2001). 
741 Decision-Makers In Govt., The Private Sector And Civil Society Are Together Accountable To The Public, As 
Well As To Institutional Stakeholders. This Accountability Differences Depending On The Organization And 
Whether The Decision Is Internal Or External To An Organization. 
742 Transparency Is Built On The Free Flow Of Information. Processes, Institutions And Information Are Directly 
Accessible To Those Concerned With Them, And Enough Information Is Provided To Understand And Monitor 
Them. 
743 All Men And Women Should Have A Voice In Decision-Making, Either Directly Or Through Legitimate 
Intermediate Institutions That Represent Their Interests. Such Broad Participation Is Built On Freedom Of 
Association And Speech, As Well As Capacities To Participate Constructively. 
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of law,744 responsiveness,745 equity,746 effectiveness and efficiency747 and 

consensus orientation748. 

 

GOOD GOVERNANCE AND INDIAN PARADIGM 

 

Post-independence the constituent assembly conducted thorough study of the 

governance systems across globe thereafter, bringing in the best global practices 

to effect. Although the system was a mix of then prevalent global trends, the 

foresight in context of the governance system must be commended. The 

constitution of India doesn’t explicitly talk about governance system or the 

administrative setup in any one article but the features of the document are as 

such that it is evident and thus painting a clear picture. It is essential to discuss 

the constitutional provisions given the document is the highest law of the land 

and therefore the grundnorm. In India the constitution is the sovereign and hence 

it is impliedly considered that rule of law is implemented in Indian scenario.  

Furthermore, It is to be understood that sovereignty as understood in 

Westphalian form has plausible factors of failure which includes fall of domestic 

authority structures, governance failures, human rights abuses, presence of 

weapons of mass destruction and ungoverned regions.749 Indian constitution 

encompasses features such as a federal structure which ensures the linguistic, 

cultural, religious and ethnic diversities.750 It ensures the protection of the 

minorities and disadvantageous groups from any kind of persecution.751 The 

constitution also provides for  dual polity and separation of powers between 

three branches i.e. judiciary, executive and legislature752 and while doing so it 

                                                
744  Legal Frameworks Should Be Fair And Enforced Impartially, Particularly The Laws On Human Rights. 
745 Institutions And Processes Try To Serve All Stakeholders. 
746 All Men And Women Have Opportunities To Improve Or Maintain Their Wellbeing.  
747 Processes And Institutions Produce Results That Meet Needs While Making The Best Use Of Resources. 
748 Good Governance Mediated Differing Interests To Reach A Broad Consensus On What Is In The Best Interests 
Of The Group And, Where Possible On Policies And Procedures. 
749 C. R. Kumar, STATE SOVEREIGNTY AND REGIONAL AUTONOMY IN INDIA: HUMAN RIGHTS AND GOVERNACE 
PERSPECTIVES, 102 PROCEEDINGS OF THE ANNUAL MEETING (AMERICAN SOCIETY OF INTERNATIONAL LAW) 118 
(2008). 
750 Id. 
751 Id. 
752 Id. 
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maintains the independence of judiciary and by an extension rule of law. Rule 

of law happens to be the first ingredient of good governance which denotes the 

limited government and independence of judiciary. A clear demarcation of 

powers can be seen through the directive principle of state policy where in 

article 50 explicitly mentions that the state is obligated to maintain separation 

of executive and judiciary.753 Similarly through the lists under schedule 7 of the 

Indian constitution, vertical decentralization of powers through lists have been 

done amongst the central and state government.754 Another aspect which 

ensures that the democratic government remains in place, a fixed tenure and 

free and fair elections has been stipulated by the Indian Constitution while 

granting the Universal Adult Franchise hence also maintaining participation of 

civil society in formation of the government.755 Along with it the provisions for 

checks and balance also ensure that there exists no abuse of power such 

examples can be found in Art(s). 13756 , 32757 under which the courts have been 

granted powers to judicially review the laws and allow only those which are 

                                                
753 Article 50, The Constitution Of India 1949, Separation Of Judiciary From Executive:  The State Shall Take Steps 
To Separate The Judiciary From The Executive In The Public Services Of The State. 
754 Schedule 7, Union List, State List And Concurrent List, The Constitution Of India 1949. 
755 A. Sudarshan, CONSTITUTIONAL PERSPECTIVES ON GOOD GOVERNANCE, 17 STUDENT BAR REVIEW 15 (2005). 
756 Article 13, The Constitution Of India 1949, Laws Inconsistent With Or In Derogation Of The Fundamental Rights: 
(1) All Laws In Force In The Territory Of India Immediately Before The Commencement Of This Constitution, In 
So Far As They Are Inconsistent With The Provisions Of This Part, Shall, To The Extent Of Such Inconsistency, Be 
Void 
(2) The State Shall Not Make Any Law Which Takes Away Or Abridges The Rights Conferred By This Part And Any 
Law Made In Contravention Of This Clause Shall, To The Extent Of The Contravention, Be Void 
(3) In This Article, Unless The Context Otherwise Requires Law Includes Any Ordinance, Order, Bye Law, Rule, 
Regulation, Notification, Custom Or Usages Having In The Territory Of India The Force Of Law; Laws In Force 
Includes Laws Passed Or Made By Legislature Or Other Competent Authority In The Territory Of India Before The 
Commencement Of This Constitution And Not Previously Repealed, Notwithstanding That Any Such Law Or Any 
Part Thereof May Not Be Then In Operation Either At All Or In Particular Areas 
(4) Nothing In This Article Shall Apply To Any Amendment Of This Constitution Made Under Article 368 Right Of 
Equality 
757 Article 32, The Constitution Of India 1949, Remedies For Enforcement Of Rights Conferred By This Part 
(1) The Right To Move The Supreme Court By Appropriate Proceedings For The Enforcement Of The Rights 
Conferred By This Part Is Guaranteed 
(2) The Supreme Court Shall Have Power To Issue Directions Or Orders Or Writs, Including Writs In The Nature 
Of Habeas Corpus, Mandamus, Prohibition, Quo Warranto And Certiorari, Whichever May Be Appropriate, For The 
Enforcement Of Any Of The Rights Conferred By This Part 
(3) Without Prejudice To The Powers Conferred On The Supreme Court By Clause (1) And (2), Parliament May By 
Law Empower Any Other Court To Exercise Within The Local Limits Of Its Jurisdiction All Or Any Of The Powers 
Exercisable By The Supreme Court Under Clause (2) 
(4) The Right Guaranteed By This Article Shall Not Be Suspended Except As Otherwise Provided For By This 
Constitution 
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consistent with the constitutional provisions.  In addition to these the 

constitution provides for the fundamental rights enshrined in Part-III of the 

constitution and the aims of the government and society has been represented 

through a series of articles in directive principles of state policies. Hence, the 

constitution provides for various measures to promote good governance as we 

noted how the accountability and the rule of law has been ingrained in the 

constitution and constitutionalism in the Indian context at great lengths thus we 

can make a preliminary observations that 2 out of 8 qualities of have been legally 

enforced in Indian context and a length of judicial pronouncements such as Raj 

Narain758 , Keshavananda Bharti 759 & Maneka Gandhi760 etc. have helped us to 

enforce these principles practically as well and it’s not merely on papers. 

 

Having mentioned already that India happens to follow the welfare state model 

and any welfare state happens to be accountable and transparent with its 

activities. The necessity of the same arises out due to the expenditure for the 

schemes being funded by the public coffers which are nothing but contribution 

of society in forms of taxes. Hence it is imperative for citizens and the society 

to remain informed about how that money has been utilized or what are the 

processes which have been put in place to achieve the common good. Given 

that 21st century is also driven by technological advancements the data and 

information are now running the world. Considering all these facts, Indian 

government implemented Right to Information Act, 2005. Under this act, 

citizens can obtain data from the government about their workings and apart 

from certain exceptions the government is obliged to provide the same within 

a particular time frame as stipulated by the legislation itself.  The legislation also 

provided for an independent adjudicatory body in cases involving violation of 

this act. To make this accessible to every section of the society, only nominal 

fee is charged and the procedure has been kept as simple as sending a postcard. 

This has led to curbing corruption and developing the accountability along with 

                                                
758 AIR 1975 SC 2299. 
759 AIR 1973 SC 1461. 
760 978 SCR (2) 621. 
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having more transparent processes as now government cannot conduct its 

businesses in an opaque environment which is conducive for malpractices.761 

Also, Decentralisation of powers has acted as a basic framework to develop 

participation amongst people in the process of governance. This has led to 

people being guided by the permanent/ non-permanent executives as well as 

non-governmental actors. The governance system in India has opted for 

Panchayati Raj762 wherein the local community-led self-governance has been 

given much of importance and through this they have tried to achieve, in a way 

of saying the bottom-up governance structure. Establishment of co-operatives 

and unionizing has also led to petitioning of the government and effective 

representation of stakeholders in front of the policymakers.763 Along with these 

the institutions in India have developed a practice of issuing a public 

consultation notice while formulating any policy or drafting/amending a 

legislation which is one of the best practices for example the forum mygov.in. 

This portal is launched by the Prime Minister of India, with an attempt to 

establish links between the government and citizen to fulfil the goal of good 

governance and through this portal as well the citizens can suggest and 

contribute their ideas which will be discussed by the experts and if feasible will 

also become a part of larger initiatives.764 Initiative like these increases the 

participation of civil society and the citizenry in the process of governance and 

therefore it leads us to a better governance system as government also becomes 

responsive towards the demands of the citizens and stakeholders. 

 

As, far as the equity concern goes, the governance mechanisms have made sure 

that the benefit distribution happens as per the equity and needs. Ministry of 

social justice and empowerment works in the field of providing the socio-

economical justice as well. Under this ministry several scholarships and 

programs are being run by the government of India targeting the 

                                                
761 SP Gupta V. UOI (AIR) 1982 SC (149) 
762 73rd Amendment To Indian Constitution, 1992. 
763 G. Palanithurai, PARTICIPATORY DEMOCRACY IN INDIAN POLITICAL SYSTEM, 68(1) THE INDIAN JOURNAL OF 
POLITICAL SCIENCE 9 (2007). 
764 Mygov - Citizen Participation Towards Good Governance, Available At: 
Https://Www.India.Gov.In/Spotlight/Mygov-Citizen-Participation-Towards-Good-Governance 
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disadvantageous class of the society. They have introduced Legislations, five 

year/ annual plans, NGO Schemes etc. which provide for economical help for 

the purposes of social upliftment of the people who are downtrodden and have 

been on the receiving end of injustice for so long.765 In other fields the 

constitution has mandated certain kinds of affirmative actions which are taken 

to ensure that to achieve equality in longer run we do not lose up on equity 

given its desperate need under the Indian circumstances. However, another 

factor which we haven’t addressed is the effectiveness and efficacy of these 

policies. India being a socialist country had introduced many such policies to 

generate employment and one amongst them finds a special place in the 

mention that is Mahatma Gandhi National Rural Employment Guarantee 

Scheme. Under this scheme 100 days of employment at a certain wage was 

guaranteed to the unemployed rural people in India. The scheme has failed 

miserably attributing to its low wage rates even lesser than the minimum wages 

as notified by the states, delay of payment, insufficient budget, faulty data etc.766 

This provides for that Indian governments have failed in efficiency and efficacy 

part of certain schemes as well and therefore certain infrastructural issues still 

remain point of concern at large. 

 

  

                                                
765 Scholarship Schemes, Ministry Of Social Justice And Empowerment,  Department Of Social Justice And 
Empowerment, Government Of India Available At: Http://Socialjustice.Nic.In/Viewdata?Mid=1532. 
766 Debmalya Nandy, MGNREGA Is Failing: 10 Reasons Why, Available At: 
Https://Www.Downtoearth.Org.In/Blog/Economy/Mgnrega-Is-Failing-10-Reasons-Why-62035 
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HUMAN RIGHTS, DEVELOPMENT AND GOVERNANCE: 

FINAL REMARKS 

 

India happens to have a different set of social, political and economic culture. 

The western idea as adopted becomes non-conducive to such factors given the 

difference in the inherent machinery of society as well as governance. To 

achieve development by using tools of legal sciences one must understand that 

all, though the law can be same everywhere, the interpretation, applicability and 

relevance can always be a moot point. Hence, we must understand that the 

concept of law and development has to be focused on the all-round positive 

growth of any individual and collectively of society at large, hence the adoption 

of the policies and the measures which are more focused towards non-economic 

factors are much needed specially in countries like India. For example, Hugo 

Slim, in his paper on development has cited the originality aspect of 

development which makes the development genuine and not an act of 

mimicry.767 At this point we must head back in time to assess the Cocoyoc 

Declaration of 1974 where alternative theories to development were discussed 

and consensus was made on distinguishing inner limits and out limits of 

development.768 These limits defined the scope of development and did put a 

reasonable restrictions in form of respecting the physical integrity of the planet 

thus aiming to achieve sustainable and collective development which is non-

biased in nature.  

 

It is rightly pointed out by Slim, that development and good governance should 

not be measured only on the economic front as it is done by the Bretton woods 

institutions as it is not a commodity but a phenomenon larger than that769 as it 

involves capacity building, developing the human resource in terms of its skill, 

consensus building, increased participation etc. Similarly, Myrdal noted that it is 

fact that economic indicators are merely a tip of the iceberg in terms of 

                                                
767 Hugo Slim, WHAT IS DEVELOPMENT, 5(2) DEVELOPMENT IN PRACTICE 143 (1995). 
768 Id. 
769 Id. 
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measurement of development and hence the results cannot be generalized or 

fully relied upon in context of the good governance model.770  

 

In my opinion this debacle between development, governance and the 

positioning of human rights can be tackled by the usage of law, however, every 

society must first fully develop a plan of action in terms of governance and 

usage of policies which are relevant in their context and avoid mimicking any 

other nation and their policies. In addition to it we must acknowledge the fact 

that, Indians have faced societal inequalities while being subject to the policies 

of any western nation and it is due to the cultural setup that we have. We must 

understand that these shopping malls and big brands do bring us a lot of money 

with them however, the negative side of it is the small vendors and shopkeepers 

run out of business. The same logic was debated upon with respect to the issue 

of Wall-mart opening its stores in India. Which was later reversed and allowance 

was even politically opposed by a large no. of representative hence was taken 

back. 

 

And to make the marriage of good governance and Indian society convenient 

we must adapt policies benefiting all kinds of communities, as it can’t be done 

through the western ideas given the concept of homogeneity it follows in terms 

of behavior and law which will not stand in the Indian conditions given the 

diversity. We must aim to achieve equality through the principle of equity by 

application of the rational approach towards human rights.  It is certainly not a 

novel solution but we are haunted by the ghosts of our past when we look back 

at certain occurrences such as aarey forest movement, Jan lokpal movement, 

Narmada bachao andolan, Chipko movement, White revolution, Green 

revolution and even the Champaran satyagraha. These were some incidents 

when under different circumstances people revolted against the policies of the 

government and the colonizers. All these movements were concerned with 

balancing the scales.  

                                                
770 Gunnar Myrdal, WHAT IS DEVELOPMENT?, 40 (237) EMPLOYMENT AND ECONOMIC DEVELOPMENT 84 (1975). 
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I say this as I emphasize on how important the sustainable policy making is 

given the fragile threshold we stand on. The governance has been slowly shifting 

from its bureaucratic roots to now E-governance and resultantly due to this 

shortening of the process the turn around time or the reaction period has also 

reduced. Thus the governance and policies are now more susceptible to the 

criticism and therefore a fast paced evolution of the law and policy framework 

is also needed and it must be kept in mind that any policy implementation must 

be done in so far as it is not impossible to roll back the same as and when 

needed. Apart from these the traditional obstacles such as corruption, 

inefficiency and lack of efficacy can be found in the Indian policy making except 

for a few policies which were well intended and implemented however not all 

policies have the same fate therefore we must analyze the policies and role of 

the institutions and governance mechanism subjectively which has remained as 

a limitation in this work. 
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HINDU TESTAMENTARY SUCCESSION IN 

PRE-INDEPENDENT INDIA 
-HARSHITA CALLA* 

 

ABSTRACT 

 

This paper traces the evolution of wills and testamentary succession from the evidence of the 

first recorded will till the pre and post-independence legislations that codified testamentary 

succession in Hindus and other communities. Wills were earlier seen as going against the system 

and understanding of the Hindu Joint Family, but with the changing times testamentary 

succession started gaining popularity. There is also a discussion on how Social Engineering 

done by the British helped in generating more social acceptance for testamentary succession, 

which was coupled with the passing of certain judgements that favoured the same. The paper 

concludes with a brief discussion on the Indian Succession Act of 1925 and Hindu Succession 

Act of 1956.  

 

Keywords: Testamentary Succession, History of wills, Legislations, 

Judgements.  
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HISTORICAL PERSPECTIVE 

 

Testamentary succession or wills are a part of inheritance and in essence, a will 

is just a “legal document that sets forth the wishes of the testator regarding the 

distribution of his/her property”.771 Though this medium of inheritance seems 

like an advancement of westernisation and colonial rule, it has in fact existed for 

many years even before that. One of the earliest documents that give indication 

to testamentary succession is dated to 1606 A.D.772  

 

This testament envisaged the provisions for the succession with regard to the 

custody of the temple, idols and library.773 This document was written by a close 

associate of the testator and authenticated by 12 witnesses.774 In the ancient 

times, having possession of temples was not only seen as a mark of respect, but 

it also ensured a steady flow of income.  

 

Though the above evidence is indicative of a will, the right or power of a Hindu 

to dispose of property was not provided or recognised by the texts of Hindu 

law, to the extent that there is no word in Indian languages that conveys the 

conception of wills as is understood by modern lawyers.775 The mere idea of 

disposing property which will take effect after the death of a person goes against 

the fundamental principles of a Hindu joint family.776 

 

 

 

                                                
771 Lisa Smith, ‘What Is A Will And Why Do I Need One Now?’ (Investopedia, 21 April 2010) 
Https://Www.Investopedia.Com/Articles/Pf/08/What-Is-A-Will.Asp#Citation-2.  
772 Tarapada Mukherjee & J. C. Wright, ‘An Early Testamentary Document In Sanskrit’ (1979) 42/2 Bull. Of The Sch. 
Of Oriental And Afri. Stud., Uni Of Lon. 297, 297. 
773 Tarapada Mukherjee & J. C. Wright, ‘An Early Testamentary Document In Sanskrit’ (1979) 42/2 Bull. Of The Sch. 
Of Oriental And Afri. Stud., Uni Of Lon. 297, 297. 
774 Tarapada Mukherjee & J. C. Wright, ‘An Early Testamentary Document In Sanskrit’ (1979) 42/2 Bull. Of The Sch. 
Of Oriental And Afri. Stud., Uni Of Lon. 297, 297. 
775 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165.  
776 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165. 
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ANXIETIES OF DIFFERENT CULTURES  

 

Although the first recorded evidence of a will in Hindu personal law is dated to 

1606 A.D., wills have existed in the human society even before that; the earliest 

place where this phenomenon can be seen is in Ancient Rome. It is said that 

“Roman society, as a whole, made wills” and that intestacy was seen as et nullum 

testamentum which can roughly be translated to ‘not desirable’.777 This goes to 

show that wills as a form of succession have been desirable throughout the ages 

and this can be attributed to a number of reasons, the main one being that 

testamentary succession ensures clarity and a seamless distribution of wealth 

and property after a person’s death.  

 

Despite the benefits of wills, the anxieties of making a disposition of wealth and 

property have been pointed out by the writers on Hindu law, as such a method 

of inheritance is seen to go against the principles of a joint Hindu family.778 One 

of the main fundamentals of a Hindu joint family is a presumption of jointness 

and testamentary succession at its root may seek to break this jointness as the 

testator may end up dispensing his property as per his personal liking. He has 

the right to completely alienate the property out of the family or even not 

include close blood relations. This can not only lead to internal struggle within 

the family, but people may ask for partition more often in fear of not getting 

their ‘fair’ share in a will.  

 

SOCIAL ENGINEERING 

 

As time progressed, people started realising the benefits of wills and the practice 

of Hindus keeping wills has increased in the modern times, with wills finally 

receiving sanction of the Judiciary and Legislature.779 In 1831 in Bengal the 

validity of wills for Hindus was completely recognised, but remained a disputed 

                                                
777 Yaakov Stern, ‘The Testamentary Phenomenon In Ancient Rome’ (2000) 49/4 Historia: Zeitschrift Für Alte 
Geschichte, 413, 416.  
778 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5.  
779 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
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issue outside Bengal; that is, in Madras and Bombay.780 The first will was 

recognised in Madras in the year of 1860 with the case of P. Narrainsvami Chetti 

v P. Arunachella Chetti, as far as it regarded disposing of self-acquired property. 

This came as a big leap forward in the formalising and creating social acceptance 

for wills.  

 

The act of using law as a tool for social change is not new and has been coined 

as ‘Social Engineering’ – a theory which was propounded by Roscoe Pound.781 

Roscoe Pound put forward this theory with the intention to maximise human 

welfare in situations where there is a conflict of ideas which seek to work for 

the benefit of individuals.782 In the context of wills and testamentary succession 

a similar process was followed with gradual steps being taken to formalise wills 

either by judgements in particular cases or by passing of legislations. Such Social 

Engineering may receive backlash during the time it is being carried out, but can 

have long term benefits to the society as a whole.  

 

As early as 1793 the Governor-General in Council began to specify regulations 

to the legislature which forced it to, if not sanction, then recognise wills among 

Hindus.783 Sections 5 and 6 of Regulation XI (Ben.) of 1793 gave Hindus the 

right to bequeath or transfer his landed estate either by will or declaration 

verbally or in writing to any person.784 This legislation though did not have the 

desired effect as wills were still regarded with distaste and for them to gain bona 

fide formalisation would take over 100 years.  

 

 

 

 

                                                
780 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
781 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165. 
782 Gochhayat, Sai Abhipsa, 'Social Engineering By Roscoe Pound': Issues In Legal And Political Philosophy 
SSRN, Ssrn.Com/Abstract=1742165. 
783 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
784 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
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RELEVANT PAST JUDGEMENTS 

 

The wave of pre-independence judgements that favoured testamentary 

succession regarding wills started soon after the Narrainsvami Chetti v P. 

Arunachella Chetti case was established by the Privy Council’s Judicial Committee 

in the North Western Provinces which allowed Hindus to dispose of property 

by the medium of wills.785 The first reported cases were in 1846 and 1862 with 

the case of Rewan Persad v Radha Beeby and Nana Narain Rao v Hurree Panth Bhao, 

respectively. Such cases play a large role in formalising new social changes that 

people would otherwise be sceptical about.  

 

In 1867, the case of Babbo Beer Pratab Sahu v Maharajah Rajendra Pratab Sahu which 

was decided in the Privy Council it was held that when it came to the 

testamentary powers of Hindus (who were governed by the Benares School), 

the testamentary power of Hindus does exist and can be exercised – with some 

limits on alienation – even in the parts of India that follow the stricter 

Mitakshara law, and the Hindu without male descendants can dispose of  his 

separate and self-acquired property either movable or immovable by the way of 

will and a Hindu who has male descendants can dispose of his self-acquired 

movable property while being subject to the restriction that he cannot wholly 

disinherit any of his descendants. 

 

The conditions pertaining to the alienation of property re-assert the dogma that 

testamentary succession goes against the principles of a Hindu Joint Family. The 

mere fact that conditions restricting alienation were being passed along with 

progressive judgements that gave Hindus the right to testamentary power, 

points to the idea that property is considered to be co-owned till partition has 

taken place and with testamentary succession partition effectively takes place at 

the death of the person according to his wishes, rather than the rules laid down 

                                                
785 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
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by the sources of Hindu laws, which are considered to be sacrosanct and derive 

their legitimacy from the scriptures.  

 

STATUTES AND LEGISLATIONS 

 

The Governor-General in Council passed an Act in 1838786 which applied 

certain provisions to wills made after 1st February, 1839 by people whose 

property could not pass to their representatives by the law of England without 

letters of administration being obtained in one of her Majesty’s Supreme Courts 

of Judicature.787 The clauses of this Act are similar to the ones contained in the 

Indian Succession Act of 1865, and while the Indian Succession Act was not 

applicable to Hindus, the Act of 1838 was applicable to all classes.788  

 

When the Indian Succession Act of 1865 was still under consideration it was 

suggested at one point that the rules regarding testamentary succession be 

extended to natives of India as well, but this proposition was soon rejected as 

Sir Henry Maine who pointed out that “sufficient information was not before 

the Council to justify an immediate extension in that direction”.789 Steps were 

taken to gain more information on the subject and eventually the Hindu Wills 

Act of 1870 was passed.790 

 

Until the commencement of the Hindu Wills Act 1870, customary law was 

followed and Hindus could make wills either in writing or orally, which were 

known as ‘nuncupative wills.’791 After the enactment of the Hindu Wills Act, for 

a will to be valid Hindus had to make a will or codicil in writing which had to 

be signed and attested.792 However, this Act was applicable only within specified 

territories and to wills or codicils which were made or executed on or after 1st 

                                                
786 Act XXV Of 1838. 
787 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
788 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
789 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
790 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
791 Sunita Shivdasani V Geeta Gidwani & Anr. ILR (2007) I Delhi 832.  
792 Sunita Shivdasani V Geeta Gidwani & Anr. ILR (2007) I Delhi 832. 
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September 1870.793 This was a ground-breaking legislation as it was a blanket 

legislation which would be applied throughout the territory of India and 

formalise a practice that was slowly but rapidly gaining popularity among 

Hindus.   

 

A Hindu may make a nuncupative will either for his movable or immovable 

property as there is no transaction in Hindu law that requires for a will to be 

made in writing.794 Such wills have received a very critical eye of the law since 

they offer a substantial opportunity for fraud or perjury.795 For an oral will to be 

considered as a valid will it has to be proved that the testator had testamentary 

intention along with the intention to make a nuncupative testament.796 Strict 

proof is required to show that the testator wanted a nuncupative will to be made 

and executed.797 

 

In a situation where there is a question on the testamentary capacity of someone, 

the burden of proof to prove that the testator was of sound mind and capacity 

lies on the propounder of the will.798 If it can be established that the testator was 

insane before the date of the will, the propounder has to prove that at the time 

of making the will, the testator was of sound mind or at least in the stage of 

lucid intervals.799 This is provided since there is great incentive for people to 

force the testator to take advantage of the mental unsoundness of the testator 

and make or modify an existing will to their benefit. As can be seen there is 

great burden on the testator and the person propounding the will to ensure that 

the conditions laid down to make a valid will are followed and there is no 

loophole left which can be exploited.  

 

                                                
793 Sunita Shivdasani V Geeta Gidwani & Anr. ILR (2007) I Delhi 832. 
794 Standish Grove Grady, A Manual Of Hindu Law For Students And Practitioners (Published 1871, Wildy & Sons) 100. 
795 E. B. B, ‘Wills: Requisites Of A Nuncupative Will’ Cali Law Rev., 4 (2) (1916) 168, 169, DOI: 10.2307/3474754, 
Date Accessed 12th May 2020.  
796 E. B. B, ‘Wills: Requisites Of A Nuncupative Will’ Cali Law Rev., 4 (2) (1916) 168, 169, DOI: 10.2307/3474754, 
Date Accessed 12th May 2020. 
797 Mahabir Prasad V Mustafa AIR 1937 PC 174. 
798 Ganapath Rao V Vasant Rao AIR 1932 Bom 588. 
799 Ganapath Rao V Vasant Rao AIR 1932 Bom 588. 
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In 1881, a new Bill was introduced in the Legislative Council that would be 

applied pan India and replace the Hindu Wills Act and the Probate and 

Administration Act.800 The purpose of such an Act would be to provide certain 

guidelines for the execution, revival, attestation, interpretation and the probate 

of wills for Hindus and Buddhists.801 The reason that such a bill being 

introduced can be seen as landmark effort as it signifies that there was gaining 

public support for testamentary succession, and by legalising it, it would work 

to the overall benefit of the society. It also removes the ambiguity and confusion 

surrounding the procedure that is to be followed in the making and execution 

of wills, and there is a less chance of vagueness and such provisions being 

misused.  

 

For the bill to be close to the reality of that time and also to get an overall idea 

about the ground realities and perception of the people, opinions were collected 

by the various Commissioners and government officers, private individuals 

along with town and village elders among others.802 The main aim of this 

exercise was to ascertain the extent to which testamentary power had been 

recognised throughout British India, and it was found that in the Punjab and 

Oudh regions, although, the right of testation was rarely exercised, the practice 

of making wills was expanding at a rapid speed.803 

 

Another relevant Act that we need to briefly consider is, The Succession 

Certificate Act of 1889, and is not a fiscal statute in any sense of the word.804 

The aim of the act was said to be “to facilitate the collection of debts on 

successions and afford protection to parties paying debts to the representatives 

of deceased persons”. 805 S.14 of this act provided that a sum of money be 

deposited for every application for a succession certificate – the sum being equal 

to probate duty which was payable under the First Schedule of Court Fees Act 

                                                
800 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
801 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
802 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
803 Henderson, G. S. Law Of Testamentary Devise As Administered In India. Calcutta, Thacker, Spink & Co. 5. 
804 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219.  
805 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219. 
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(1870).806 Thus, the Succession Certificate Act merely ensured that the court 

fees is paid and this provision has been carried forward in the Indian Succession 

Act 1925.807 

 

MODERN DAY LEGISLATIONS 

 

The Indian Succession Act of 1925 superseded all the above mentioned Acts 

and is applicable even today. This Act applies to wills and codicils made by 

Hindus, Sikhs, Jains and Buddhists throughout India, with some restrictions.808 

Part V of the Act is applicable to Hindus as is laid down by Section 57.809 

Schedule III of this Act states the provision regarding testamentary succession 

– being subject to the modifications and restrictions that are specified.810 While 

it is true that certain provisions have been adopted from the British it has been 

observed that while deciding cases, the Indian statute has deviated from the 

rules and principles laid down in England.811  

 

One of the main criticisms of this Act is that it has not been updated to keep 

up with the Hindu Succession Act of 1956 which deals with Hindu intestate 

succession; any reference made is scanty and there is more material to be found 

with comparison to English law.812 It has been almost 100 years since this Act 

was passed, and more than 70 years since independence. The provisions of 

personal laws laid down by the British need to be revised and reworked to meet 

the changed times of India today. Such revamping is important so that the 

colonial legacy is left behind and the rules regarding personal laws are modern 

with regard to India.  

                                                
806 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219. 
807 In Re: Ranchhoddas Govinddas Banatwala (1976) 78 Bom LR 219. 
808 Indian Succession Act, 1925. 
809 Indian Succession Act, 1925. 
810 Indian Succession Act, 1925. 
811 Mahmood J. In Bachman V Bachman DLR 6 All 583. 
812 Mahmood, Tahir, “Reviewed Work: P. L. Paruck’s The Indian Succession Act, 1925. Sixth Ed. By V. V. Raghvan” 
Jour. Of The Ind. Law Inst. 21 (2) (1979), 
Http://14.139.60.114:8080/Jspui/Bitstream/123456789/16607/1/030_P.L.%20Paruck%27s%20the%20Indian%2
0Succession%20Act%2C%201925%20%28280-284%29.Pdf.  
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The history of testamentary succession in India traces long back to almost 400 

years ago and in the Roman Society many centuries before that. This is just more 

evidence that points to the fact that making of wills has always been a desirable 

practice to humans, while also ensuring that the last wishes of the testator are 

fulfilled. While it was earlier believed that wills are against the Hindu Joint 

Family but with the passing of various legislations and judgements and through 

the process of (unintentional) Social Engineering by the British, wills have 

become an accepted from of succession in India today.  

  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|453 

HOW EMPOWERED IS THE GOVERNOR, 

TRULY, IN PRACTICE?  
-MIRIAM SOLOMON* 

 

ABSTRACT 

 

In the case of Nabam Rebia and Bamang Felix v. Deputy Speaker, Arunachal Pradesh, 

Legislative Assembly and others813, it was pondered upon how much power a Governor 

possesses. Although laid out in the Constitution so very clearly, over the years, there have been 

dynamic shifts from that position which altered the very basis of those powers assigned to them. 

This leads to what one would call a dilution in the fundamental feature of our Constitution, 

and a paradigm shift. Why such drastic language, one would wonder? However, at the end of 

this commentary, the readers would be able to appreciate the same. 

 

In this case commentary, the author aims to achieve in laying out a detail oriented, justified 

analysis that allows the readers to understand the relevance of this case. It will follow a sequence 

of laying out the basic backdrop and then further becoming comprehensive with analysis which 

would be of utmost importance in order to appreciate this case all the more. Why this subject 

attained the momentum it did, is partly owed to the fact that the overwhelming BJP led nation 

had to give into the Congress’s actions and demands, after the Court ruled against them. 

Wherein a Governor and Deputy Speaker acted in contradiction of their otherwise elaborately 

laid out powers, the Court passed the following judgment and the reasoning behind it, would 

be covered herein. 

 

Keywords:  Governor, Power, Politics, Democracy. 

 

 

    

                                                
* Student, 5th Year, BBA LL.B. (Hons.), Symbiosis Law School, Pune. 
813(2016) 8 SCC 1. 
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FACTS 

 

In the setting of the case, the Speaker was the cousin of the then Chief Minister.  

 

The new Governor was appointed on June 1, 2015. This led to the discord 

between the parties. This further led to two Indian National Congress (“INC”) 

MLAs sending in their resignation letters, which were then accepted on October 

6, 2015. 

 

They were then effectively removed from the House. This led to a change in 

the composition of the 60-member House, in which initially there were 47 INC 

MLAs and 13 non INC MLAs. Due to the issues and differences that arose, 

there were 21 members who rebelled; this then led to the House not having a 

valid split. 

 

The remaining 13 non INC MLAs being unhappy, then moved a motion to 

remove the new Speaker which was presented on November 19, 2015, along 

with the 6th scheduled meeting to be held earlier than the decided date to ensure 

that there is a discussion and decision on the removal of the Speaker.  

 

There being a general principle of a 14 days’ notice period, under Schedule X, 

which had expired on December 3, 2015, owing to the fact that the Speaker and 

Chief Minister not informing the Governor about the same, no action could be 

taken. 

 

This fuelled the rebel members who got out of control, to a point that they 

became uncontrollable, which led the ruling party to file a petition against them, 

seeking to disqualify them. 

 

With the order dated on December 9, 2015, the Governor rescheduled the 6th 

meeting earlier than the set date, without consulting the council of ministers, 

exercising his powers under Article 174 of the Constitution. 
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Coated with the powers laid out in Article 175(2) powers, he sent the following 

messages to the assembly as agenda to be set and completed in the meeting: 

 

1) The resolution of the removal of Speaker to be decided upon. 

2) There being no adjournment of the meeting until the above issue was 

decided upon, and that this issue should be the 1st matter in the agenda. 

3) Ensuring that the Speaker could not alter the house composition until 

the meeting was over. 

 

The Governor had sought after legal advice after sending out the message and 

had found out that these messages were in fact illegal, however, that did not 

change the situation as he did nothing to rectify the error.   

 

Further, the Speaker, on his accord, altered the composition of the House by 

disqualifying the non INC on December 14, 2015, which was then reported in 

the Arunachal Pradesh Gazette published on December 15, 2015.  

 

With all the chaos happening around, the Deputy Speaker had arranged for an 

informal meeting outside and quashed the disqualification order passed by the 

Speaker, with another order dated on December 16, 2015. 

 

A new Leader of the House was then chosen, as the Chief Minister and the 

government had claimed to lost confidence in the House, on December 17, 

2015. 

 

The High Court with an interim order dated December 17, 2015 had stayed all 

the impugned orders till the next meeting was February 1, 2016, after which the 

High Court had dismissed the Writ Petitions. 

 

Appealing the orders thereafter, the Supreme Court set aside the impugned 

orders by the Governor, restoring status quo. 
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ISSUES 

 

• What exactly are the Governor’s powers in terms of when he can exercise 

it in his own discretion? When is he expected to consult the aid of Council 

of Ministers? Which stands as more dominant- Article 163(1) or 163(2)? 

• When can the Governor exercise his powers in relation to the House under 

Article 174? 

• When can the Governor exert or put into practice his rights under Article 

175 in relation to sending messages to the State Legislature? Further, why 

are Governors not allowed to participate in the process of removal of the 

Speaker or disqualification of MLAs under Schedule X? 

• Is a Speaker, against whom lies a removal motion, allowed to exercise his 

power of disqualification?  

 

CONTENTIONS RAISED 

 

APPELLANT 

 

• The Governor is only permitted to call the House for a cause after 

consulting with the Chief Minister, the Council of Ministers and the 

Speaker. He is only permitted to authorize such an act if and when the Chief 

Minister no longer has a majority support, for which a floor test should have 

been conducted.  

• The Governor is not a part of the State Legislative Assembly and therefore 

cannot get involved with any matter related to the Legislative Assembly, be 

it a mere determination or the disqualification of members. 

• Only the Speaker is cloaked with the prerogative to handle the subject of 

disqualification of an MLA. 

• The changing of the date of a meeting for which the date had been fixed is 

in direct violation of the rules framed under the Constitution and is hence 

invalid.  
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• The decisions of the Governor and Deputy Speaker can and must be 

subjected to Judicial Review and there would be no such fictitious 

protection provided to them regarding the same. 

 

RESPONDENT 

 

• They contended that the Governor was acting in bona fide interest to fulfil 

his duty of ensuring smooth constitutional functioning. 

• He has the power to making decisions in his discretion without any aid and 

advice as per Article 163(2). 

• The Governor has the right and responsibility to call the State Legislature 

to order or to hold a meeting as per Article 174. 

• Since it was public knowledge that the Speaker had indulged in 

unconstitutional-like behaviour, it would seem apt to not have them 

participate or possess the power of disqualification. 

 

JUDGMENT AND CASE ANALYSIS 

 

This judgment dealt with certain questions to which the answers previously had 

seemed ambiguous. For this, it is well known. This judgment was also relied 

upon by the nine rebel Uttarakhand Congress MLAs, including their former 

Chief Minister Vijay Bahuguna, who shared a similar pleading, for a stay on their 

disqualification by the speaker. 

 

The judgment delivered was as follows: 

 

• The changing of dates of the 6th session from the set date to a prior date 

by the Governor was considered to be in direct violation of Article 163 

and Article 174 of the Constitution and hence was dismissed. 

• The Court also quashed the order of the Governor that passed on the 

messages which directed the Assembly to conduct itself in a specific way 
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during the 6th session, as it was in violation of Article 163 and Article 

175 of the Constitution. 

• All the decisions taken by the Assembly after following the orders issued 

by the Governor would also be set aside as those orders itself were 

invalid, hence the decisions made by the members would be considered 

as unsustainable.  

• With the above passed orders by the Court, it was to be ensured that 

status quo ante would be restored. 

• The Court clearly laid out the three exceptional cases in which the 

Governor is allowed to act without the advice of the Council of 

Ministers:  

• Discretion expressly conferred by the Constitution  

• Discretion conferred under the Constitution, which implies the rules 

made under the Constitution such as the Rules of Procedure. 

• Prior laid out cases by the Courts wherein such discretion was permitted 

to be practiced.  

 

In this case, Justice Lokur also went on to elaborate on how B.N. Rau himself 

had been wary of the importance of the distinction between discretion and 

individual judgment of the Governor while inserting Article 163 in the first 

draft, as they imply and attract very different results. For this reason, they 

ensured that this distinction is still maintained and has been incorporated in the 

Constitution under Article 371-A, Article 371-H and mentioned in the Sarkaria 

Commission Report.  

 

They also laid out in this case through Justice Misra's separate judgment that 

was passed earlier that dealt with the issue of whether the Speaker can disqualify 

members under Schedule X after the 14 days’ notice of the resolution of 

removal. It was reiterated through cases such as M Nagaraj and Ors. v UoI814. This 

                                                
814AIR 2007 SC 71. 
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implied that the Constitution should and would further on be read in a purposive 

rather than literal manner in order to sustain democracy.  

 

Under Article 181(2), it has been laid down that the Speaker is allowed to take 

part in the proceedings, speak and vote on the resolution as well, which implies 

that the Constitution does not exclude the Speaker from taking part in the 

proceedings of the House while the resolution for his own removal is being 

passed.  

 

Therefore, it can be conclusively stated that the 14-day proviso had been 

introduced as an opportunity to defend himself when the resolution was being 

debated in the assembly. This is based on the principle of “Rule of Law”. 

However, in this case, the Speaker used such a power to disqualify members to 

ensure that the debate when in his favour. Keeping this in mind, it only seemed 

to follow that the Court had to ensure that such an act of the Speaker cannot 

be allowed.815 

 

To bench also reiterated that the Governor must keep clear of any political 

favours and benefits. The question as to who should or should not be a leader 

of a political party is a political question, and to be dealt with by the party itself and 

not the Governor. This is backed by the Constitution as it does not lay out any 

such provisions either. Although the action of the Governor in bringing the 

political situation to the president’s notice was justified, that did not imply that 

he was allowed to engage through his constitutional position and exercise his 

constitutional authority to resolve the issue. 

 

The judges also said it was open to the Governor to take into consideration the 

views of a breakaway group, as in Schedule X, a breakaway group that comprises 

no less than two-thirds of the members of the concerned legislature party is 

considered as legitimate. However, in this case, the breakaway group comprised 

                                                
8152017; Lex Populi, CCAL. Sakshi Pawar. Role Of Governor During Imposition Of President’s Rule. Issue-2, 2017. 
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21 members, while the Congress had 47 MLAs in the prevailing 60-member 

assembly, which meant that it did not meet the requirement. Recourse could 

only be taken in case of a constitutional crisis, such as when there is loss in 

confidence in the Assembly by the Government loses the confidence of the 

assembly.816 

 

“The words “all the then members”, demonstrate an expression of definiteness. Any change in 

the strength and composition of the assembly, by disqualifying sitting MLAs, for the period 

during which the notice of resolution for the removal of the speaker [or the deputy speaker] is 

pending, would conflict with the express mandate of Article 179(c), requiring all “the then 

members” to determine the right of the speaker to continue,” it said.817 

 

PROBLEMS/ ISSUES NOT DEALT WITH818 

 

• The judgment did not refer to the merger that took place between the 

rebels’ faction comprising of 30 MLAs (who constituted two-thirds of 

the Congress’s strength of 45 in the assembly) with the People’s Party 

of Arunachal (PPA).  

• The judgment, that arose from months of hearings, will nonetheless 

remain significant and make a difference to the political structure of the 

Indian democracy. Although the Bench reserved its judgment on 

February 22, after the hearings were complete, it took almost five 

months to deliver its judgment, an inordinate delay that many felt did 

not give relief to the aggrieved party. 

• The Bench appeared helpless when the Centre imposed President’s rule 

in the state during the hearing of the case on January 26. The Court also 

seemed indifferent when on February 19, towards the close of the 

                                                
816J. Venkatesan, Blow to Modi as Supreme Court Upends ‘Congress Mukt’ Arunachal Pradesh, URL link: 
https://thewire.in/51258/blow-to-modi-govt-sc-restores-congress-regime-in-arunachal-pradesh/. 
817PTI, Ex-Arunachal Speaker Nabam Rebia Moves SC For Review of Historic Verdict, URL link: 
https://thewire.in/52935/ex-arunachal-speaker-moves-sc-for-review-of-historic-verdict/. 
818Venu Sundaram, The Congress’s Masterstroke in Arunachal Was a Retrospective Vindication of the SC’s Judgment, URL link: 
https://thewire.in/52514/the-congresss-masterstroke-in-arunachal-was-a-retrospective-vindication-of-the-supreme-
courts-judgment/.  
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hearings, the government revoked President’s rule and paved the way 

for the installation of a puppet regime, with the support of defectors. 
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CONCLUSION 

 

The reason why this judgment becomes all the more pertinent till date is 

considering the current issues that have been coming up to the courts in the in 

current times, these include the matters relating to those of Vajubhai Vala 

(Governor of Karnataka), Kamal Nath’s government (that of Madhya Pradesh), 

and the most recent Sachin Pilot case, which are being discussed in brief in the 

following paragraphs. 

 

In the case of Vajubhai Vala, he had sworn-in B.S. Yeddyurappa as Chief 

Minister, when the latter clearly did not have a majority behind him. The 

Supreme Court in its previous judgments819 as well has established that only a 

person with the support of the majority or the one most likely to have one, is 

whom the Governor must call and he does not have a right to raise concerns 

relating to the how such majority has been formed.  

 

“If a political party, with the support of other political parties or other MLAs, stakes claim 

to form a government and satisfies the Governor about its majority to form a stable government, 

the Governor cannot refuse formation of government and override the majority claim because of 

his subjective assessment that the majority was cobbled by illegal and unethical means. No 

such power has been vested with the Governor. Such a power would be against the democratic 

principles of majority rule. (The) Governor is not an autocratic political ombudsman. If such 

a power is vested in the Governor and/or the President, the consequences can be horrendous.” 

820 

 

Taking the above verdict into light, it becomes evident that he was in the wrong, 

legally as democracy rests on the principle of majority; thereby, negating the 

majority and helping the minority party, that is the BJP, which is his own party, 

and hence violating the principle of constitutional propriety. 

                                                
819 S.R. Bommai v. Union Of India, 1994 SCC (3) 1; Rameshwar Prasad & Ors v. Union Of India & Anr., (2005) 7 SCC 625. 
820 Rameshwar Prasad & Ors v. Union Of India & Anr., (2005) 7 SCC 625.  
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Kamal Nath’s attempts were more of a frantic last minute attempt at keeping 

the INC in power, out of which one of the employed methods included writing 

to the Governor Lalji Tandon seeking the sacking of six cabinet ministers, who 

were loyal to Jyotiraditya Scindia (a former MP for INC, who had resigned). 

With all the manipulation in order to tweak the numbers in their favour, the 

entire decision and outcome of the situation was dependant on the Governor 

and the Speaker. Had the courts not laid out previous verdicts, they may not 

have had a governing factor, which cannot be used as a defence anymore. And 

the most recent Sachin Pilot case wherein he was disqualified along with other 

Congress MLAs by the Speaker which is being contested before the Supreme 

Court, with this matter being of utmost important to them, because together 

they could make or break the majority party. 

 

Having mentioned the above three examples, from these it gives the impression 

of the collaborative functioning of the three pillars of democracy – the judiciary, 

executive and legislature – seemingly having collapsed. Expected to uphold 

constitutional values, the torchbearers of the three wings have recently clashed. 

The tussle between an assertive judiciary and a reticent government, each trying 

to stress their independence in relation to their roles and responsibilities, has 

consequently ushered in unprecedented chaos. 

 

“It [the Arunachal judgment] is the victory of the constitution. It reinforces the theory 

of separation of powers that we have. It keeps the other wing in check. If one wing 

makes a mistake, the other wing steps-up and corrects it. The judgment, I feel, is a 

very positive interpretation of the constitution. 

 

What we saw in Uttarakhand and Arunachal Pradesh was a blatant and 

unprecedented abuse of the law. It not only violated the federal structure but also 

attacked India’s democratic edifice. Why the government cannot concentrate on 

governance is incomprehensible. The judgment is the third slap on the government’s 
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face – the first was the NJAC, then came Uttarakhand and now it is Arunachal,” 

said Jaiswal.”821 

 

Dr. Ambedkar once again cautioned822,  

 

“The clause is a very limited clause; it says: “except in so far as he is by or under this 

Constitution.” 

 

Therefore, Article 143 will have to be read in conjunction with such other 

Articles which specifically reserve the power to the Governor. It is not a general 

clause giving the Governor power to disregard the advice of his ministers in any 

matter in which he finds he ought to disregard.” 

 

The Court observed that "the actions of the Governor were certainly not in the language 

of the law or the spirit of parliamentary democracy and responsible government". Its 

judgment is a significant addition to the jurisprudence dealing with the 

constitutional relationship between the Government, the state legislatures, and 

the Courts. 

  

                                                
821Ajoy Ashirwad Maharashtra, How The BJP Has Fuelled a Judiciary-Government Face-Off, URL link: 
https://thewire.in/51577/bjp-has-fuelled-judiciary-government-face-off/. 
822 Dr. B. R. Ambedkar, Constituent Assembly Debates, Article 137, Volume VIII, 1 June, 1949 Part I.  
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HUMAN RIGHTS AND DEMOCRACY – THE 

COHABITANTS 
-KRISHA KAMAL* 

 

ABSTRACT 

 

The world has developed so much that most of its people prefer to have an open society. People 

are fighting for their rights to live in an open society across the globe. A society where people 

get the opportunity to make their choices of policies they want to get implemented on them by 

their representatives, which are also chosen by them. When we talk about an open society, Karl 

popper has very well said that the two major requirements of an open society are a democratic 

form of government and have human rights being practiced. Human rights are the concrete set 

of legal rules which are in the hands of the people, and the same allows open society. It is 

difficult to have an open society without the presence of either human rights or democracy. The 

article here deals with the concept, scope, and history of human rights and democracy and also 

inclined towards showing the association of the two with each other.  

 

Keywords:  Human Rights, Democracy, Policies, Open Society, UDHR. 
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HUMAN RIGHTS-MEANING AND SCOPE 

 

"Human rights are commonly understood as inalienable fundamental rights to 

which a person is inherently entitled simply because she or he is a human being. 

This chapter examines the concept of human rights and its origins, explaining 

the different terms and classifications."823 Human rights are commonly 

understood as an inherent set of rights that every human gets by virtue of being 

human or by virtue of humanity. These rights cannot be alienated from human 

beings and are equally applicable to all. 

 

The official website of the United Nations has a definition of human rights, and 

it says, "Human rights are rights inherent to all human beings, regardless of race, 

sex, nationality, ethnicity, language, religion, or any other status. Human rights 

include the right to life and liberty, freedom from slavery and torture, freedom 

of opinion and expression, the right to work and education, and many more. 

Everyone is entitled to these rights, without discrimination."824  

 

Human rights are a set of individual as well as collective rights. The purpose of 

identifying such rights is to empower people to lead a life with human dignity 

and respect. The scope of human rights is pretty broad in terms of freedom. 

Universal Declaration of Human rights, 1948825, is the official document 

consisting of 30 Articles where all the basic human rights are highlighted. These 

are the rights by which any human being cannot be deprived of.  

 

The preamble of UDHR says that:  

 

                                                
823 Manrettindaskrifstofa Island, Icelandic Human Rights, Centre, Http://Www.Humanrights.Is/En/Human-Rights-
Education-Project/Human-Rights-Concepts-Ideas-And-Fora/Part-I-The-Concept-Of-Human-Rights/Definitions-
And-Classifications 
824 United Nations, Human Rights,  Https://Www.Un.Org/En/Sections/Issues-Depth/Human-Rights/. 
825 UN Declared Document Laying Down The List F Human Rights, Passed On December 10th, 1948 By The UN 
General Assembly In Paris (General Assembly Resolution 217A).  
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"Whereas recognition of the inherent dignity and of the equal and inalienable rights of 

all members of the human family is the foundation of freedom, justice, and peace in the 

world,  

Whereas disregard and contempt for human rights have resulted in barbarous acts 

which have outraged the conscience of mankind, and the advent of a world in which 

human beings shall enjoy the freedom of speech and belief and freedom from fear and 

want has been proclaimed as the highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, 

to rebellion against tyranny and oppression, that human rights should be protected by 

the rule of law, 

Whereas it is essential to promote the development of friendly relations between nations, 

Whereas the peoples of the United Nations have in the Charter reaffirmed their faith 

in fundamental human rights, in the dignity and worth of the human person and in the 

equal rights of men and women and have determined to promote social progress and 

better standards of life in larger freedom, 

Whereas Member States have pledged themselves to achieve, in co-operation with the 

United Nations, the promotion of universal respect for and observance of human rights 

and fundamental freedoms, 

Whereas a common understanding of these rights and freedoms is of the greatest 

importance for the full realization of this pledge, 

Now, Therefore THE GENERAL ASSEMBLY proclaims THIS 

UNIVERSAL DECLARATION OF HUMAN RIGHTS as a common 

standard of achievement for all peoples and all nations, to the end that every individual 

and every organ of society, keeping this Declaration constantly in mind, shall strive by 

teaching and education to promote respect for these rights and freedoms and by 

progressive measures, national and international, to secure their universal and effective 

recognition and observance, both among the peoples of Member States themselves and 

among the peoples of territories under their jurisdiction."826  

 

                                                
826 United Nations, Universal Declaration Of Human Rights. Preamble, Https://Www.Un.Org/En/Universal-
Declaration-Human-Rights/ 
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The scope of human rights includes economic, social, cultural, civil, and political 

aspects. And thus, it opens a very broad room for individuals to practice their 

rights. 

 

BACKGROUND 

 

The origins of human rights may be found both in Greek philosophy and the 

various world religions. The concept of human rights emerged as an explicit 

category in the 18th century827. Men and women of that period realized their 

independent individuality and recognized some of their fundamental rights, 

which are elementary for living a life with human dignity. And those set rights 

could be invoked against the government and should be protected by the same. 

 

The Enlightenment was decisive in the development of human rights concepts. 

John Locke (1632-1704) dealt with human nature in detail and developed a 

comprehensive concept of natural rights consisting of rights to life, liberty, and 

property.828 The concept of social contract was given by Jean-Jacques Rousseau 

(1717-1778)829. This theory says that there exists a social contract by which the 

sovereign derived its power, and the citizens get their rights. Jean-Jacques 

Rousseau (1712-1778) elaborated on the concept under which the sovereign 

derived his powers and the citizens their rights from a social contract.  

 

The term 'human rights' seemed for the first time in the 'La Déclaration des 

Droits de l'Homme et du Citoyen (1789)'830. This declaration was adopted by 

the French constitution as well as the American constitution. And then the 

concept of human rights emerged as an international theory of human rights. 

                                                
827 Manrettindaskrifstofa Island, Icelandic Human Rights, Centre, Http://Www.Humanrights.Is/En/Human-Rights-
Education-Project/Human-Rights-Concepts-Ideas-And-Fora/Part-I-The-Concept-Of-Human-Rights/Definitions-
And-Classifications 
828 Dr. O.P.Sinha, Political Obligation, Central Law Agency, 1st Edition 2009, Pg.84. 
829 Id., At Pg. 96. 
830 Manrettindaskrifstofa Island, Icelandic Human Rights, Centre, Http://Www.Humanrights.Is/En/Human-Rights-
Education-Project/Human-Rights-Concepts-Ideas-And-Fora/Part-I-The-Concept-Of-Human-Rights/Definitions-
And-Classifications 
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Post that the Mexican Constitution of 1917, the Soviet Union 1918 and the 

German Constitution of 1919 also included the social rights in the same. 

 

During the 19th century, due to several disputes happening globally, the need 

for international standards of human rights was considered as important 

legislation. The first multilateral convention for the protection of the social 

rights of the labor class women was the Berne Convention of 1996831. This 

convention was brought into the picture mainly for the prohibition of the night-

shift of working hours. 

 

"The atrocities of World War II put an end to the traditional view that states 

have full liberty to decide the treatment of their own citizens. The signing of the 

Charter of the United Nations (UN) on 26 June 1945 brought human rights 

within the sphere of international law. In particular, all UN members agreed to 

take measures to protect human rights. The Charter contains several articles 

specifically referring to human rights. Less than two years later, the UN 

Commission on Human Rights (UNCHR), established early in 1946, submitted 

a draft Universal Declaration of Human Rights (UDHR) to the UN General 

Assembly (UNGA). The Assembly adopted the Declaration in Paris on 10 

December 1948. This day was later designated Human Rights Day."832  

 

Many countries formally joined the UN Charter during 1950-1960 and accepted 

and subscribed to the principles and ideas laid down in the UDHR. "This 

commitment was made explicit in the Proclamation of Teheran (1968), which 

was adopted during the first World Conference on Human Rights, and repeated 

in the Vienna Declaration and Programme of Action, which was adopted during 

the Second World Conference on Human Rights (1993).833 

                                                
831 Alexandre Millerand 1905, Berne 1906: A Convention Prohibiting Night 
Work,Http://Www.Ullawikander.Se/Wp-Content/Uploads/2017/04/Chapter-13.Pdf 
832 Manrettindaskrifstofa Island, Icelandic Human Rights, Centre, Http://Www.Humanrights.Is/En/Human-Rights-
Education-Project/Human-Rights-Concepts-Ideas-And-Fora/Part-I-The-Concept-Of-Human-Rights/Definitions-
And-Classifications.  
833 Ibid. 
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Many international conventions have supported the UDHR principles since 

1950. International Covenant on Civil and Political Rights (ICCPR) and the 

International Covenant on Economic, Social, and Cultural Rights (ICESCR) are 

the most significant conventions. These two conventions and UDHR combine 

and form the International Bill of Human Rights. 

 

EVOLUTION OF HUMAN RIGHTS 

 

The Magna Carta-1215 was the first document related to human rights. This 

was signed by King John of England and turned out to be a turning point in the 

concept of human rights. This document gave the people new rights and made 

the king the subject to the law. It established the principles of due process and 

equality before the law.834 

 

The Petition of Rights (1628) was produced by the English parliament and sent 

to King Charles I. It is considered a milestone in the development of human 

rights as it set out the rights of people. It majorly contained four points, and 

those are835: 

 

1. no taxes could be levied without the consent of the parliament,  

2. the right of habeas corpus was reinforced,  

3. no quartering of soldiers in the citizens' homes, 

4. no martial law could be used in peacetime 

 

In 1776 the United States Declaration of Independence was approved by the 

United States Congress. It proclaimed the right to life, liberty, and pursuit of 

happiness836. "Philosophically, the Declaration stressed two themes: individual 

rights and the right of revolution. These ideas became widely held by Americans 

                                                
834 Claire Breay, Julian Harrisey, Magna Carta: An Introduction, (July 24th,2018), Https://Www.Bl.Uk/Magna-
Carta/Articles/Magna-Carta-An-Introduction 
835 Petition Of Right Of 1628: Definition & Summary,Https://Study.Com/Academy/Lesson/Petition-Of-Right-Of-
1628-Definition-Summary.Html 
836 History Of Human Rights, Https://Www.Youthforhumanrights.Org/What-Are-Human-Rights/Background-Of-
Human-Rights.Html 
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and spread internationally as well, influencing, in particular, the French 

Revolution."837  

 

The 'French Declaration called La Déclaration des Droits de l'Homme et du 

Citoyen' (1789), which was later adopted by the constitution of several 

European countries, was the first document to mention the terminology 

'Human Rights.' It proclaimed that all citizens are to be granted the rights of 

liberty, property, security, and resistance to oppression838. 

 

In 1864 the first Geneva Convention came into the picture. Sixteen European 

countries and several American states were a part of the same. This convention 

provided the care of the wounded soldiers in combat839. It proclaimed that the 

wounded soldiers would get relief without any discrimination on the basis of 

their nationality. 

 

The Universal Declaration of Human rights, 1948, is the first document that 

listed out a set of 30 human rights to be granted to every individual. Many of 

the member states of the democratic nations have included these rights in 

various forms in their constitutional law. 

 

Human rights are those rights which a person has by birth. He/she has got this 

right by virtue of being human. No authority can take away these rights from 

the people until the due process of law seeks for the same. The scope of human 

rights is so wide that in a way, it includes almost all areas like culture, economic, 

politics, etc.  

 

 

  

                                                
837 A Brief History Of Human Rights,Https://Www.Humanrights.Com/What-Are-Human-Rights/Brief-
History/Declaration-Of-Independence.Html 
838 Ibid. 
839 Convention For The Amelioration Of The Condition Of The Wounded In Armies In The Field. Geneva, 22 
August 1864, Https://Ihl-Databases.Icrc.Org/Ihl/INTRO/120. 
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DEMOCRACY 

 

"A democracy is a political system with institutions that allows citizens to 

express their political preferences, has constraints on the power of the 

executive, and provides a guarantee of civil liberties. In an autocracy, political 

preferences cannot be expressed, and citizens are not guaranteed civil 

liberties."840  

 

In very simple words, democracy is the form of government which is of the 

people, by the people and for the people841. The citizens have the power in a 

democratic country. It is the form of government which is on behalf of the 

people and according to their will. 

 

"Dr. B.R. Ambedkar believed that in democracy, revolutionary changes in the 

economic and social life of the people are brought about without bloodshed. 

The conditions for that are as follows:  

 

1. There should not be glaring inequalities in society, that is, a privilege 

for one class;  

2. The existence of an opposition, 

3. Equality in law and administration, 

4. Observance of constitutional morality,  

5. No tyranny of the majority, 

6. Moral order of society, 

7. Public conscience."842 

 

Human rights are the set of rights that every human gets by virtue of being born 

as homo-sapiens. These rights are meant to make people live a respectful life 

with human dignity. 

                                                
840 Max Roser, Democracy, Https://Ourworldindata.Org/Democracy 
841 Abraham Lincoln, (1809-1865), 16th President Of United States, Https://Kansaspress.Ku.Edu/Subjects/Political-
Science-Theory-And-Philosophy/978-0-7006-2216-0.Html 
842 Dr. BR Ambedkar, Democracy, Mainstream Weekly Https://Www.Mainstreamweekly.Net/Article467.Html 
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DEVELOPMENT IN DEMOCRACY 

 

Since the ancient Greeks, the practice and theory have evolved a lot. Democracy 

has undergone profound changes since then to now. Below is the development 

history of democracy. 

 

Ancient History 

 

The term democracy is derived from the Greek terminology 'dēmokratiā,' which 

was coined from the term 'dēmos' and 'Kratos,' which means people and rule 

respectively. This term was used in the middle of the 5th century BCE to 

indicate the political system, which then existed in the Greek city Athens843.  

 

"Theirs was a form of direct democracy – in other words, instead of electing 

representatives to govern on the people's behalf, "the people" themselves met, 

discussed questions of government, and then implemented policy. Democracy 

is not the law of the majority, but the protection of the minority. Such a system 

was possible partly because "the people" was a very limited category. Those who 

could participate directly were a small part of the population since women, 

slaves, aliens, and of course, children were excluded. The numbers who 

participated were still far more than in a modern democracy: perhaps 50,000 

males engaged directly in politics, out of a population of around 300,000 

people."844  

 

Modern Democracy 

 

Today there are various forms of democracy practiced all over the world. In 

fact, no two systems are exactly the same, and no one system can be taken as a 

"model". There are presidential and parliamentary democracies, democracies 

that are federal or unitary, democracies that use a proportional voting system, 

                                                
843 Robert A. Dahl, Democracy, Https://Www.Britannica.Com/Topic/Democracy. 
844 Council Of Europe, Democracy, Https://Www.Coe.Int/En/Web/Compass/Democracy 
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and ones that use a majoritarian system, democracies which are also monarchies, 

and so on.845  

 

"One thing that unites modern systems of democracy, and which also 

distinguishes them from the ancient model, is the use of representatives of the 

people. Instead of taking part directly in law-making, modern democracies use 

elections to select representatives who are sent by the people to govern on their 

behalf. Such a system is known as representative democracy. It can lay some 

claim to being "democratic" because it is, at least to some degree, based on the 

two principles above: equality of all (one person – one vote), and the right of 

every individual to some degree of personal autonomy."846  

 

MODELS OF DEMOCRACY 

 

David Held has said that the models are complex networks about the social and 

economic conditions of a democratic state. He said, "Models of democracy 

involve necessarily a shifting balance between descriptive, explanatory and 

normative statements."847 

 

The following are the models of democracy that are recognized globally. 

 

Participatory Democracy 

 

Participatory democracy is a process of collective decision making that 

combines elements from both direct and representative democracy848. In this 

model of democracy, it's the citizens who have the power to make decisions on 

                                                
845 Id. At Para 7. 
846 Id. At Para 8. 
847 Political Science, Nitisha, Models Of Democracy,  Https://Www.Politicalsciencenotes.Com/Democracy/Models-
Of-Democracy-6-Models/835 
848 European Economic Review, A Theory Of Participatory Democracy Based On The Real Case Of Porto Alegre, 
Volume 53, Issue 1, January 2009, Pages 56-
72, Https://Www.Sciencedirect.Com/Science/Article/Pii/S0014292108000962. 
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policy proposals, and politicians play a role in the implementation of the 

policies. 

Examples:- Italy, Spain, etc. 

 

Pluralist Democracy 

 

Pluralist democracy is a model of democracy in which no one group dominates 

politics, and organized groups compete with each other to influence policy. In 

a participatory democracy, anyone can participate in influencing political 

decisions, but in a pluralist democracy, individuals work through groups formed 

around common causes.849  

 

This model of democracy gives the opportunity of policymaking to lots of 

groups with different interests. But there is no power to any specific group to 

dominate all political decisions, but are allowed to influence policymaking. 

Examples:- India, Indonesia, etc. 

 

Elite Democracy 

 

"An elite democracy is one in which a small subset of citizens makes political 

decisions. Those who make policy are usually wealthier and more educated than 

the average citizen. In an elite democracy, those who are in power are highly 

qualified to make political decisions."850  

Examples:- France, Japan, etc. 

 

  

                                                
849 AP US Government And Politics:LOR-1.B.1 (EK), LOR-1.B.3 (EK), Types Of Democracy, Https://Www.Mcgill-
Toolen.Org/Ourpages/Users/Tenhunm/Ap_Us_Gov/Chapter 
%2001%20Study%20of%20American%20Gov't/Types%20of%20democracy%20-%20Google%20Docs.Pdf 
850 Types Of Democracy: Lesson Overview, Khan Academy, Https://Www.Khanacademy.Org/Humanities/Us-
Government-And-Civics/Us-Gov-Foundations/Us-Gov-Types-Of-Democracy/A/Types-Of-Democracy-Lesson-
Overview  
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Majoritarian Democracy 

 

Majoritarian democracy is just the reverse of elite democracy. Majoritarian 

democracy refers to democracy based upon the majority rule of a society's 

citizens. Majoritarian democracy is the conventional form of democracy used as 

a political system in many countries. 

Examples:- Canada and the USA. 

 

THE CONNECTION BETWEEN HUMAN RIGHTS AND 

DEMOCRACY 

 

Democracy and human rights share a solid connection with each other. In a 

way, both are dependent and incomplete without each other.  

"The values of equality and autonomy are also human rights values, and the 

right to take part in government is itself a human right. Article 21 of the 

Universal Declaration of Human Rights (UDHR) tells us that "The will of the 

people shall be the basis of the authority of government": so democracy is in 

fact the only form of government which is consistent with human rights."851  

 

The values of freedom, respect for human rights, and the principle of holding 

periodic and genuine elections by universal suffrage are essential elements of 

democracy. In turn, democracy provides an environment for the protection and 

effective realization of human rights. 

 

In order to promote a common understanding of the principles and values of 

democracy, the UN General Assembly and the former Commission on Human 

Rights endeavored to draw on international human rights instruments for 

several years. As a result, in 2000, the Commission recommended a series of 

legislative, institutional and practical measures to consolidate democracy. 

                                                
851 Council Of Europe, Democracy, Para 14, Https://Www.Coe.Int/En/Web/Compass/Democracy. 
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Moreover, in 2002, the Commission declared the following as essential elements 

of democracy: 

 

1. Respect for human rights and fundamental freedoms 

2. Freedom of association 

3. Freedom of expression and opinion 

4. Access to power and its exercise in accordance with the rule of law 

5. The holding of periodic free and fair elections by universal suffrage and 

by secret ballot as the expression of the will of the people 

6. A pluralistic system of political parties and organizations 

7. The separation of powers 

8. The independence of the judiciary 

9. Transparency and accountability in public administration 

10. Free, independent and pluralistic media 

 

Since its establishment in 2006, the Human Rights Council (successor to the 

Commission) has adopted several resolutions highlighting the interdependent 

and mutually reinforcing relationship between democracy and human rights.852  

 

Democracy and human rights go hand in hand, which means that every human 

being has a human right to democracy. The participation of people in the 

opinion building process as well as in the decision-making process is protected 

by human rights. Thus, human rights cannot be fully implemented if the political 

and legal system of any country is not democratic. 

 

  

                                                
852 United Nations, Democracy, Https://Www.Un.Org/En/Sections/Issues-Depth/Democracy/Index.Html 
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INEFFICIENT RIGHTS OF POWERLESS 

LIVING CREATURES: A GENERAL 

PERSPECTIVE 
-SWEKSHA PRIYA* 

 

ABSTRACT 

 

Mahatma Gandhi said, ‘the greatness of a nation can be judged by the way its animals are 

treated.’ This tells us the mentality of people regarding animals in those times. As a nation, 

we follow the path of ahimsa and the Gandhian rules. Today, we are audacious to put ourselves 

as humans above all other forms of life. We have declared ourselves as the leader of the ecosystem 

and also bend its rules according to our good. When it comes to animals, we use them and 

tame them and treat them in a way that is beneficial to us. It is essential to understand that 

humans and animals together make a society. It is vital to value life as a whole and not the 

category of living beings. We are no longer in a position to stand still and mute while the 

defenseless and powerless creatures are being tortured in the name of our well-being and profit. 

We cannot afford inefficient laws, faulty fines and institutional deficiency to be an excuse for 

our avoidance of truth. Animal welfare is talk of the time because many youths have taken 

the path of being social activists. It should be as important as any other law is for the protection 

of lives. It should be equally discussed, reported and ensured proper justice like any other 

human injustice that the nation fights for. The candle marches and processions should be focused 

on saving lives and not on saving lives of their liked ones. Bringing a change needs action as 

much as a discussion, and it needs to be quick. The saying, ‘justice delayed is justice denied’ is 

applicable upon those powerless creatures too. Unlike refining our ways from past experiences 

and improving, this time there is a need to go back in time and our history and try to bring up 

the prestigious culture that we as a country were admired for. 

 

Keywords: Animal Rights, Animal Welfare, Prevention of Cruelty to Animals 

Act, 1960, Animal Abuse, Incompetent Legislation. 
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INTRODUCTION 

 

In early times, respect for nature and everything that is a source of life was 

valued. This was so because all forms of life were considered to be equally 

important. The concept of coexistence was supposed to be the key to the 

survival of the planet. In the scenario today, it has become a very convenient 

act of audacity to limit the scope of living creatures to human beings. All that is 

of concern nowadays is revolving around the well-being and need of human 

beings. 

 

Similarly, even when we talk of rights and their enforcement, we are 

automatically drawn to only human connections. Over time our mind has 

started replacing our concept of living creatures with just human beings. We, by 

ourselves, have given a superior status to human beings in comparison to other 

living creatures. 

 

A. HISTORY853 

 

Indian history has always advocated for equal treatment of all living things. All 

the major religion bases have talked about love and respect for all life forms in 

or the other of their holy texts and practices854. 

 

In Hinduism, for example, the Vedas which are the first scriptures teach ahimsa 

or non-violence towards all kinds of living creatures. It is believed to be a sin 

deserving punishment which will come back to you (karma). Similarly, in 

Jainism, ahimsa is the core teaching, and they follow absolute vegetarianism. 

They can go to any extent to avoid harming animals. Buddhism is the third 

dominant religion to evolve India, and it has the same teachings as other 

                                                
853 Animal Welfare And Rights In India En.Wikipedia.Org, 
Https://En.Wikipedia.Org/Wiki/Animal_Welfare_And_Rights_In_India (Last Visited Aug 13, 2020) 
854 E.Szucs, Animal Welfare In Different Human Cultures, Traditions And Religious Faiths, Pp. 1499-1506, 25(11) 
AJAS (Nov. 2012).  
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religions. Buddhists also practice something which they call life release. Under 

this they purchase the animals being slaughtered and release them into the wild. 

In British India, the first glimpse of animal welfare and protection came up. 

Affected by the suffering of animals in India and the cruelty towards them, 

Colesworthey Grant found the first Indian Society for Prevention of Cruelty to 

Animals (SPCA) in 1861 in Calcutta. A massive Cow protection movement was 

started by this society and was led by colonists. The first Indian law on the 

welfare of animals was the Prevention of Cruelty to Animals Act (1960). It 

criminalizes cruelty towards animals and also led to the formation of a board 

for the enforcement of those laws.  

 

B. WHAT IS ANIMAL ABUSE? 

 

There are five significant freedoms widely accepted as the verbalization of the 

fundamental principle of animal welfare.855 These are hunger, thirst, liberation 

from fear, malnutrition, liberation from physical and thermal discomfort, 

liberation from pain injury and disease. The causing of damage or harm to any 

of this fundamental freedom can be understood to be animal abuse.856 

 

Animal abuse, in common parlance, means the causing of harm by commission 

or omission to the non-humans. By omission or commission, it means that the 

act of harming an animal as well the neglect of one is equally harmful. Under 

the laws of commission, things like beating, torturing or causing pain any kind 

of a shock to animals can be included. On the other hand, when we talk of 

omission as a form of animal abuse, it means that the condition of animals is 

purposely neglected and that causes immense discomfort and pain to them. 

Very often, when stray animals are highly infected by fleas and insects or starve 

to death, the condition can be called of animal abuse by omission. It involves 

                                                
855 See: What Are Five Freedoms Of Animal Welfare, RSPCA; Available At: Https://Kb.Rspca.Org.Au/Knowledge-
Base/What-Are-The-Five-Freedoms-Of-Animal-Welfare/.  
856 Rights Of Animals Under The Indian Legal System: Justifiable Amendable Curative Reformative 
Legalserviceindia.Com, Http://Www.Legalserviceindia.Com/Legal/Article-1203-Rights-Of-Animals-Under-The-
Indian-Legal-System-Justifiable-Amendable-Curative-Reformative.Html (Last Visited Aug 13, 2020) 
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causing psychological damage in the form of terror, torment or distress or 

simple inability to provide a healthy environment. 

 

However, animal abuse does not include within itself the ban on the use of 

animals in forms of food, clothing, fun and entertainment etc. The only 

restriction is on causing pain to them, and even when they are being used for 

the above purposes, the idea is to make sure they do not suffer much, i.e., a 

humane treatment. This part is a point of conflict in many ways because many 

people argue that when we talk of humane treatment, the meaning can vary 

from person to person. The precise boundary as to what is and what is not a 

lenient treatment is tough to define and adds confusion as to the scope of animal 

abuse.857 (Cruelty to Animals, n.d.) 

 

1. MAJOR CONCERNS REGARDING ANIMAL ABUSE 

 

The animals most commonly abused are found to be dogs, cats, livestock and 

horses. The most abusive treatment is recorded to be on farms, factory and 

other industries. When we talk of cattle, they have an even worse form of 

protection. Mostly the state laws are not strong enough to protect them from 

abuse, and therefore the cases reported are also quite low. The state laws are 

generally so negligent about these issues that the fear of such violence is 

negligible. Only the most shocking cases come to record, and the prosecution 

ratio is even lower than that. 

 

A category of act categorized as organized cruelty also exists in society. Under 

these acts which are intentionally organized by humans for entertainment and 

self-gain purposes are included. For example, dog fighting, cockfighting etc. are 

all sources of the merrymaking of humans but impose significant threats to the 

life of those animals who are engaged in such acts. Killing dogs and cats because 

                                                
857 Cruelty To Animals En.Wikipedia.Org, Https://En.Wikipedia.Org/Wiki/Cruelty_To_Animals (Last Visited Aug 
14, 2020) 
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they are not fast enough or making them fight for their lives by indulging them 

in drugs in the worst forms of human behavior one can think about.  

 

Experts often divide animal abuse into two main categories – active and passive. 

Animal neglect is the most common form of passive abuse. It means that even 

if there is no intentional harm caused, but there is neglect towards the animal, 

it is a form of abuse. If a pet suffers from dehydration, starvation or insect 

infestation, etc., it will be considered to be neglect by the owner and hence a 

form of abuse. Dogs and cats are mostly subjected to this kind of abuse.858 

 

Another severe form of animal abuse can be seen on animals that are kept in 

farms. The animals kept in the farm are often projected to painful and unnatural 

procedures to speed up their growth and make them eligible for various uses. 

The use of steroids and other processes like dehorning, ear tagging, castration 

etc. is quite high in farms. It causes a lot of damage to the animals and also 

projects them to a lot of pain which ultimately kills them.859 

 

Animals are widely used in laboratories for testing of medicines and other 

experiments. This is considered to be unnecessary by many experts. It is clearly 

stated by them that there is ample availability of human organ-on-chips for these 

purposes. The taking away of the life of animals for this purpose where most of 

the experiments prove to be a failure is brutal.  

 

Apart from all these, the essential brutality on stray animals is not a hidden fact 

to anyone. There is no modesty, fear or responsibility seen in humans for 

homeless animals. They are beaten up to death without purpose. Neither is the 

surrounding concerned about reporting such inhumane action nor is there any 

guilt in the doer of such a heinous act. 

 

                                                
858 Types Of Animal Abuse: From Simple Owners' Negligence To Fur Farms And Dogfighting Fabiosa.Com, 
Https://Fabiosa.Com/Ctani-Rsyhv-Auyhv-Pbolk-Phesm-What-Types-Of-Animal-Abuse-Are-There-From-Simple-
Owners-Negligence-To-Fur-Farms-And-Dogfighting/ (Last Visited Aug 13, 2020) 
859 Animal Welfare En.Wikipedia.Org, Https://En.Wikipedia.Org/Wiki/Animal_Welfare (Last Visited Aug 13, 2020) 
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The existing perspective about the supremacy of human beings over nature and 

all its resources and lives has given rise to the ill effects that nature has to bear. 

The expanding human population and its diverse needs have given rise to 

conflicts between man and nature. The only category to take to the direct girth 

of this situation is the wildlife. Their displacement is enormous, and the similar 

concern minimal in Centre for Environment Law, WWF-I v. Union of India & 

Others, it was observed by the apex court that –  

 

“human beings must prevent the species from extinction and have to advocate for an 

efficient species aegis regime. No state, organization or person can claim ownership or 

possession over wild animals in the forest. Animals in the wild are properties of the 

nation for which no state can claim ownership and the state’s obligation is to insulate 

the wildlife and safeguard it, for ascertaining the ecological and environmental security 

of the country”.860 

 

The above instances are just a glance through the society which is losing all 

levels of modesty and becoming so self-centered that the value of the life of the 

powerless living creatures of the community is manipulated and considered to 

be an individual property which can be used as per personal needs. A primary 

reason that can be clearly extracted from reviewing of the instances is the 

inefficiency of the existing laws. It is very clear that the level of punishment 

drafted under those laws is not sufficient to develop a sense of fear and 

responsibility among humans. The intensity of the legality question on the 

grounds of it being obsolete and so outdated and the purpose of its constitution 

have failed to exist.  

 

WHAT IS INEFFICIENT ABOUT THE LAW? 

 

When a layperson talks about the inefficiency of something, the explicit 

reference is about the missing factor of that very thing. On the other hand, when 

                                                
860Centre For Environmental Law, WWF-India V. Union Of India, (2011) 14 SCC 816. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|484 

professionals define inefficiency, they focus on proving how the intensity of an 

item is not enough even though nothing is missing. By combining both, we can 

directly land at the point of deciding about the inefficiency of animal laws. 

 

The Constitution of India indirectly comprehends animal rights by sanctioning 

representatives to assert the interest of animals in the court and thus, ensure 

automatic mechanism. The first animal welfare law in our country is the 

Prevention of Cruelty to Animals Act, 1960. Section 11 of this act deals with 

the majority of offences caused on animals like beating, kicking, over-riding, 

over-driving, over-loading, torturing, which causes unnecessary pain or 

suffering to any anima and other punishable crimes as well. The hard fact is that 

despite the presence of all these laws and rights, the animal abuse in India is 

only increasing every day. The worsening condition of animals prevails even 

after the presence of the legal framework. The system of using animals for 

various cultural and religious rituals also continues to exist.861  

 

The maximum level of fines that are imposed for breach of such an act is 

somewhere between Rs 50 to Rs 100, and the punishment is of three months 

or so whereas Rs 200 for breach regarding experimentation rules.862 This is the 

limit of the penalty that a person is exposed to after committing heinous crimes 

towards animals in this country. The very fact the not even once this act has 

been amended has serious consequences today. The level of punishment fixed 

back in 1960 continues to exist after years of economic growth of the country, 

making it a mere outdated piece of legislation. 

 

The subjection of any animal to the offences mentioned under section 11 of the 

PCA, the fines of the first offender is a mere rupees 50, and that of a second-

time offender is not less than rupees 25-100 or imprisonment of three months 

or so.863 PETA says that "If any society chooses to treat cruelty to animals 

                                                
861 Abha Nadkarni & Adrija Ghosh, BROADENING THE SCOPE OF LIABILITIES FOR CRUELTY AGAINST 
ANIMALS: GAUGING THE LEGAL ADEQUACY OF PENAL SANCTIONS IMPOSED, 10 NUJS LR (2017).   
862  Sections 11&20, Prevention Of Cruelty To Animals Act, 1960 (1960). 
863 Prevention Of Cruelty To Animals Act, 1960 
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lightly, they are encouraging violence towards humans too. That's because 

research in psychology and criminology shows that people who commit acts of 

cruelty to animals often don't stop there – many move on to hurting other 

animals or humans. The US Federal Bureau of Investigation has found that 

a history of animal abuse is one of the traits that regularly appears in the 

records of serial rapists and murderers.’’864 

 

In Animal Welfare Board of India (AWBI) v. A. Nagaraja and Ors865 it was held 

by the Hon’ble Supreme Court of India that every species has an intrinsically 

right to live and shall be safeguarded by law. Lordships have further held that 

so far animals are concerned, life denotes something more than mere survival 

or subsistence or instrumental value for human beings, but to lead a life with 

some intrinsic worth, accolade, and dignity. An animal has withal accolade and 

dignity which cannot be arbitrarily deprived of. Lordships held that Article 51 

(g) and (h) are Magna Carte for protecting the lives of animals. The right to 

dignity and equitable treatment is, ergo, not confined to human beings alone, 

but animals as well. Right, not to be beaten kicked, over-ridden; overloading is 

withal a right apperceived by Section 11 read with Section 3 of the PCA Act. 

Animals have withal a right against human beings not to be tortured and against 

the infliction of nonessential pain or suffering866.  

 

The doctrine of proportionality that prevails in the field of law for deciding 

whether the codified law is efficient enough or not is not codified explicitly. 

However, it does find recourse in all legislations as a part of administrative law. 

The basic principle of this doctrine states that the punishment described in any 

legislation should be proportional to the offence for which it is framed. The two 

aspects of this doctrine are- fairness towards the offender and right towards the 

society. The intensity of punishment is measured concerning the crime 

                                                
864 Animal Cruelty Prevention Laws: Why India Is Falling Short Opindia, 
Https://Www.Opindia.Com/2020/06/Animal-Cruelty-Prevention-Laws-India-Pca-Kerala-Elephant-Death/ (Last 
Visited Aug 13, 2020) 
865Animal Welfare Board Of India  Of India V. A. Nagaraja And Others, (2014) 7 SCC 547 
866 Ibid.  
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committed, which should not be harsher than the crime. The sentence under 

PCA is not even close to being proportional and so automatically is far away 

from being loud enough too. 867 

 

The lack of deterrence has made India a shining example in international law 

for falling short of the cause of animal rights and encouraging foreign 

companies to conduct tests on animals and meanwhile exploit the shortcomings 

and ambiguities in our laws. Cruelty to animals stems from the fact that strict 

punishments are not provided by law. A group of philosophers have argued that 

although there are several differences between humans and animals, it cannot 

be a bulwark for denying animal moral consideration.868  

 

After addressing one of the most critical problems of the PCA, the second 

prominent issue that is equally important is the problem in the implementation 

of the existing laws. The offences under PCA are non-cognizable. This means 

that the police cannot straight away arrest the offender of animal laws without 

prior orders of the court. This in itself weakens the existing regulations also and 

therefore, is one of the most significant drawbacks. The rules work only if 

implemented, and the awareness and seriousness in the implementation of 

animal laws lack way behind in India. As a consequence, we are liable to face 

ethical dilemmas over the value of human over non-human creatures. There will 

be a battle between the needs of humans put in contrast to the natural resources 

that are endangered. 

 

NEED OF THE HOUR 

 

Most people concur that the most likely method to achieve equal respect for 

animals will be through amendment of the PCA and re-amendments of state 

                                                
867 Animal Cruelty Prevention Laws: Why India Is Falling Short Opindia, 
Https://Www.Opindia.Com/2020/06/Animal-Cruelty-Prevention-Laws-India-Pca-Kerala-Elephant-Death/ (Last 
Visited Aug 13, 2020) 
868 Shashi Tharoor, Shashi Tharoor Demands Stricter Laws To Help End Animal Cruelty, The Quint (May 30, 2016); 
Available At: Https://Www.Bloombergquint.Com/Opinion/Time-To-End-Animal-Abuse-In-India-Can-Stringent-
Laws-Help-Shaktiman-Horse-Cruelty-To-Animals-Act-1960-Animal-Testing.  
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and federal legislation. The more active step in the cause is the legislative 

enactment more than the constitution. The concept of deterrence is the need of 

this hour to instil fear into the minds of society. All the major crimes that are 

feared in society are mainly because of the knowledge that every individual has 

about the repercussions of their actions. The terror of being punished in 

proportion to the commission of a heinous act is the mark to stay away from 

them.  

 

We must strive to value animal life as much as ours and stop exploiting them 

for the sake of our well-being. It is unfair on our part to keep talking about the 

inefficiency of the constitution and other legislations when we as a society have 

failed to show any degree of compassion on our part. 

 

Another powerful influence in society today is the media. The issues that are 

highlighted in the press today come to notice of both, the law-makers as well as 

the society. Therefore, law reviews discussing animal issues must be established 

readily in various law journals, books and conferences. On a similar note of 

generating legal awareness, conferences must be organized, and the problems 

of animal laws must be made a part of law school courses.  When things like 

these are taught in basic courses like every other law, the awareness and effect 

of it on human minds will automatically rise. When an upcoming lot of law 

graduates are well-versed with the subject like all other fields of law, the position 

of animal’s welfare will get better.  

 

It is essential that we stop measuring the importance of someone, depending on 

the power they have. Animals are such powerless living creatures of the society 

whose life is understood to be at the discretion of human beings. Just like 

campaigns and candle marches happen nowadays to fight against social evils in 

the community, the awareness about the value of animal life should also be at 

the same rate. It is incredibly selfish to advocate for the rights of living creatures 

who have the power to raise voices for themselves and pay no attention to the 

crimes being committed against other forms of life. 
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It is already late enough to understand that it is a life that is valuable and not 

depending upon whose life it is. The pour of empathy and emotions that we 

show when injustice is caused to humans should be the same for all beings. On 

the other hand, it is also essential on the part of judges and law-makers to 

address the issue with the same concentration and seriousness. When the judges 

who have the liberty to interpret laws at their discretion take the matter seriously 

and ensure equivalent disposal of cases of humans and animals, it would solve 

the two-fold problem. One that it would encourage reporting of such cases in 

the first place and secondly, set an excellent example in the society when 

references of such cases will be in the news. In the due process, the inefficiency 

of the law will also be better understood, and new guidelines can come into the 

picture.  
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CONCLUSION 

 

Animals have always composed of and will continue to be a central part of the 

human world. A system of coexistence has always been promoted and talked 

about in the most critical historical scriptures of our country and the general 

laws of nature. The treatment of animals was considered to be an essential check 

of a human's character in early times as they were considered to be god's 

creations. However, with the evolution of human beings over the years, a sense 

of superiority has cropped up in the minds of human beings over animals. The 

concept of having a superior value of the lives of humans than animals has 

created a lot of damage to the well-being of animals resulting in animal abuse. 

 

A paradigm shift in the minds of humans is needed to realize that the 

coexistence of animals and human beings is equally essential for the evolution 

of society. The study of this coexistence is also as crucial as other subject matters 

like the extinction of dinosaurs etc. Although there has been a rise in the 

consciousness of people towards animals welfare, and it has been discussed 

more than before, the effectiveness of the awareness is not sufficient. The laws 

available for safeguarding the animals are so outdated that they are just a piece 

of legislature and hardly protect animals in an actual scenario. The rules laid 

down under the PCA are according to the need of yesteryears and have never 

undergone an amendment. The basic understanding of economic development 

is enough to show how inefficient that law becomes. 

 

There are several forms of abuses that the animals regularly face in our country 

because of the absence of efficient laws. It includes brutality in forms of neglect, 

animal torture on farms, mutuality, wildlife destruction and many other things. 

The main course of solution that can be interpreted is the amendment of the 

PCA and pre-amendment of different state laws to make them more efficient 

and updated based on current needs. Secondly, the implementation of the 

existing laws should be given attention equally. The category of non-cognizable 

offence makes it less effective and less efficient at the same time. 
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Therefore, paying attention to all the problems and proposed changes require 

instant action and point of focus of the concerned authorities and law-makers. 
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INEQUALITY OF POWERS IN THE PROCESS 

OF APPOINTMENT OF ARBITRATORS 
-IREESHA JETHANANDANI* 

 

ABSTRACT 

 

The provisions of the Arbitration and Conciliation Act, 1996 of India reflects the full range 

of powers given to the parties to the dispute that promotes the party-centric approach of the 

alternative dispute resolution mechanism and makes it distinct from the traditional litigation 

process. However, the autonomy of parties in the arbitral process has led to various conflicts 

and challenges about the impartiality and independence of the arbitral tribunal. There have 

been challenges concerning unequal powers given to the parties in the process of composition of 

the arbitral tribunal that impacts the entire course of Arbitration. This article seeks to address 

the importance of neutrality of arbitrators in the arbitral process and the legality of unilateral 

appointments of sole arbitrators and the judicial journey of unilateral arbitration agreements. 

Further, the validity of quasi unilateral appointments would also be addressed, and the 

developments in Indian case laws concerning the same would be analyzed. 

 

Keywords: Arbitration And Conciliation Act, Party-Centric, Arbitral Process, 

Impartiality, Independence, Arbitral Tribunal, Unequal Powers, 

Neutrality, Unilateral Arbitration Agreements.  
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INTRODUCTION 

 

The foundation of Arbitration worldwide is the autonomy and freedom given 

to the parties of the dispute concerning the composition of the arbitral tribunal, 

selection of the place of Arbitration, determining the procedure of Arbitration 

etc. Hence, party autonomy plays a vital role in the success and popularity of 

Arbitration as an alternative dispute resolution mechanism. Party autonomy is 

the guiding principle in determining the procedure that must be followed in 

international commercial Arbitration.869 

 

In addition to avoiding courtroom proceedings, parties can decide on issues 

such as the place of arbitration, the applicable law, the language of the 

arbitration, the composition of the arbitral tribunal, and the confidentiality of 

the proceedings.870 Further, the parties are free to determine the number of 

arbitrators and to agree on a procedure for appointing the Arbitrator or 

arbitrators as per Section 10 and Section 11 of the Act respectively. The parties 

have also been bestowed upon the power under the Act to challenge the 

appointment of an arbitrator the procedure of which would also be determined 

by the parties themselves. 

 

The notion of party autonomy in Arbitration has various limitations and is not 

absolute. "Though, party autonomy is the base of the Arbitration agreement, it 

can be criticized on many grounds such as public policy, natural justice etc. 

Further, what we can say regarding party autonomy is power makes a man 

corrupt and absolute power makes a man absolutely."871 

 

Arbitration is a quasi-judicial process, and hence one of the fundamental 

principles of international commercial Arbitration is the impartiality and 

                                                
869 A. Redfern And M. Hunter, With N. Blackaby And C. Partasides, Law And Practice Of International Commercial 
Arbitration, 4th Edition, 2004 At P. 265 
870 Julian M. Lew Et Al., Comparative International Commercial Arbitration, Para. 1-3 (2003). 
871 Jamshed Ansari, Party Autonomy In Arbitration: A Critical Analysis, Researcher (2014) 
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independence of arbitrators during the arbitral process.872  Hence, independence 

and impartiality of arbitrators are emphasized to be the core principles of the 

arbitral process that must be ensured to give effect to a fair arbitration.  

 

The power given to the parties under Section 11 of the Act to freely determine 

the procedure for an appointment has been challenged in various cases and has 

consequently been limited to meet with the objectives of the Act.  

 

UNILATERAL APPOINTMENT OF ARBITRATORS: CURRENT 

POSITION OF LAW 

 

"The majority of arbitral institutions and national laws, as well as soft law 

instruments have specific provisions which require that every arbitrator must 

be, and must remain impartial and independent throughout the arbitral process, 

from appointment to the final award."873 

 

The Arbitration and Conciliation Act, 1996 of India has also stressed upon the 

same by way of Section 12(1) which calls for disclosure in writing by prospective 

arbitrators of any circumstances such as the existence of any past or present 

relationship with or interest in any of the parties, whether direct or indirect 

which is likely to give rise to justifiable doubts as to his independence or 

impartiality. 

 

The Act further provides the opportunity to the parties to challenge an 

arbitrator if justifiable doubts exist as to his impartiality or if he does not possess 

the required qualifications.874 Section 12(5) of the Act clearly stipulates that any 

                                                
872Alamnaser, Independence And Impartiality In International  Arbitration-An Assesment,  National  Commissioner, 
International  Chamber Of Commerce Bangladesh (May,2004) 
Https://A.Storyblok.Com/F/46533/X/E807ea077a/Independence-And-Impartiality-In-International-Arbitration-
An-Assessment-Naser-Alam-2004.Pdf  Accessed On 24th July, 2020. 
873Magdalena Prus, Independence And Impartiality In Arbitration, Perpective, (2017), Https://Www.Probyn-
Miers.Com/Perspective/2017/10/Quis-Custodiet-Ipsos-Custodes-Who-Will-Guard-The-Guards-Themselves-Or-
Who-Will-Guard-The-Guards-Themselves-Independence-And-Impartiality-In-Arbitration/ Accessed On 26th July, 
2020.  
874Section 12(3) Of Arbitration And Conciliation Act, 1996 
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person whose relationship with the parties or counsel or subject matter of the 

dispute falls under the categories laid down in the Seventh Schedule, such a 

person would then be ineligible to be appointed as an arbitrator. 

 

The question of unilateral appointment of a sole arbitrator arose in various cases 

before the Supreme Court and the High Courts. The unilateral appointment 

would necessarily mean that one of the parties to the dispute would be given 

the absolute power to appoint an arbitrator of their choice without involving 

the other party in the entire process of appointment. Such an appointment can 

be made by way of inserting one-sided or unilateral option clauses in the 

arbitration agreement or the contract signed by the parties. These clauses 

typically feature in contracts with Government entities or public sector 

undertakings, empowering them to appoint one from among their ranks to 

arbitrate disputes involving them, thereby creating an inherent bias in the 

arbitration process875.  The validity of such an appointment was questioned in 

various cases. 

 

In TRF Ltd. v. EnergoEngg Projects Ltd876, the questions that arose before 

the Hon'ble Supreme Court of India were that whether a person who becomes 

ineligible by law to arbitrate upon the dispute occurred between the parties 

would be eligible to nominate a person as an arbitrator. 

 

In the instant case, the contract signed by the parties stated that in case of a 

dispute concerning the terms of the agreement, the conflict would be referred 

to Arbitration of the Managing director of the respondent or his nominee. 

Therefore, such a clause gave effect to unilateral appointment by the 

respondents. 

 

                                                
875Moazzam Khan And Tanisha Khan, NPAC's Arbitration Review: Validity Of Unilateral Appointment Of 
Arbitrators: Indian Courts Blow Hot And Cold Bar And Bench, (May 4, 2020) 
Http://Www.Nishithdesai.Com/Fileadmin/User_Upload/Pdfs/NDA%20In%20The%20Media/News%20Articles
/200504_A_NPAC_Arbitration_Review.Pdf Accessed On 26th July, 2020 
876TRF Ltd. V. Energoengineering Projects Ltd, (2017) 8 SCC 377 
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The Hon'ble Supreme Court addressed the issue in hand. Clearly, it stated that 

court is not concerned with the disclosures by the Arbitrator or the aspect of 

objectivity or impartiality or any such circumstance. It is merely concerned with 

the question of whether the Managing Director who has become ineligible by 

law to be appointed as an arbitrator can nominate another as an arbitrator or 

not. Further, this particular case has been distinguished by other situations as 

the managing director is the sole named Arbitrator and has been given an 

additional power to nominate an arbitrator in his place if required. The Hon'ble 

Court concluded that once an arbitrator has become statutorily ineligible, such 

a person cannot be given the power to nominate another arbitrator as well. This 

decision of the Apex Court was based on the principle “Qui facit per aliumfacit per 

se” which means “what one does through another is done by oneself”.  

 

In DK Gupta and Anr v RenuMunjal 877, the Delhi High Court distinguished 

the arbitration clauses of the present case and the one in TRF Ltd. It stated that 

the clause of the former gave a choice to one of the parties to appoint an 

arbitrator unilaterally and not to an employee of the party as in the TRF case. 

It, therefore, held that such an appointment would be valid as the Act does not 

restrain a party to appoint an arbitrator.  

 

In Bhayana Builders Pvt Ltd v. Oriental Structural Engineers Pvt Ltd and 

Ors878 The Delhi High Court distinguished from the case of TRF Limited. It 

held that if the parties to the dispute mutually agree to give the power to one of 

the parties to appoint an arbitrator unilaterally, then such an agreement should 

be respected, and such an appointment would be valid. The court emphasized 

on the importance of party autonomy in the arbitral process. It reiterated the 

guidelines given by the Law Commission concerning developing a more party-

centric approach in Arbitration. The court stated that if a person has become 

ineligible to arbitrate, then this does not take away the right of that person to 

nominate another arbitrator who is independent and impartial merely by the 

                                                
877DK Gupta And Anr V Renumunjal, 2017 SCC Online Del 12385 
878Bhayana Builders Pvt Ltd V. Oriental Structural Engineers Pvt Ltd And Ors, (2018) 249 DLT 619 
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application of Section 12(5) of the Arbitration and Conciliation Act, 1996. The 

court further stated that if this were to be the intention of the legislature, then 

it would have been clarified by way of amendments. 

 

The Delhi High Court in the case of Kadimi International Pvt Ltd v. Emaar 

MGF Land Ltd879 and in Sriram Electrical Works v. Power Grid 

Corporation of India Pvt Ltd880, upheld the notion of party autonomy and 

held that the 2015 amendment and S.12(5) of the Act do not have effect of 

taking away the right of a party to unilaterally appoint an arbitrator.  

 

Even after the Hon'ble Supreme Court addressing this issue in the TRF Ltd v 

EnergoEngg Projects Pvt Ltd, there were still judgments given by High Courts 

distinguishing from the said case and upholding the appointments by persons 

who were statutorily ineligible to be appointed as an arbitrator. One of the 

reasons for the same was that the Hon'ble Court in the TRF case did not express 

its view on the aspect of impartiality or objectivity of the Arbitrator that was 

appointed by the Managing Director of one of the parties. They only stated that 

they are concerned with the issue of whether a statutorily disqualified arbitrator 

can appoint an arbitrator himself. But somewhere it can be inferred that this 

decision comes from the perspective that such a Managing Director being an 

employee of one of the parties would be interested in the outcome of the 

dispute and hence, there may be grounds of bias in the process of appointment 

of an arbitrator.  

 

However, this reason or basis of holding the appointment as invalid was not 

explicitly stated or expressed by the Hon'ble Apex Court in the TRF judgment. 

Due to this certain High Courts misinterpreted the object and purpose of the 

decision and distinguished from the said decision on the ground that an 

employee of a party or the party himself has the right to nominate and appoint 

an arbitrator as per the 1996 Act. 

                                                
879 Kadimi International Pvt Ltd V. Emaar MGF Land Ltd, 2019 SCC Online Del 9857 
880 Sriram Electrical Works V. Power Grid Corporation Of India Pvt Ltd, 2019 SCC Online Del 9778 
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All of the different interpretations and views expressed by the courts concerning 

this issue was settled by the landmark judgment of the Hon'ble Supreme Court 

in Perkins Eastman Architects DPC &Anr v. HSCC (India) Ltd.881 In this 

case, the question that arose before the Hon'ble Supreme Court was that 

whether the power given to the Chairman and Managing Director of the 

respondent to unilaterally appoint a sole arbitrator was valid as it was asserted 

by the applicant that such an appointment would be made by someone who is 

interested in the outcome of the dispute and it would consequently negate the 

aspect of impartiality which is one of the prerequisite of the process of 

appointment as per the Arbitration and Conciliation Act, 1996. The court 

clarified and inferred from the decision given in the TRF judgment that the 

grounds or basis on which this court gave its decision in the TRF judgment was 

that the Managing Director is an employee of one of the parties would be 

inclined towards that particular party and would be interested in the outcome 

of the dispute thereby creating apprehensions of bias in the process of 

appointment of an arbitrator. The court recognized that this being the objective 

behind invalidating the appointment by an ineligible arbitrator would 

consequently disentitle even the parties to the dispute or any other authority to 

appoint an arbitrator because they have an interest in the outcome of the 

conflict. The Hon'ble Court also stressed upon the situations and clauses that 

specifically allow unilateral appointments of a sole arbitrator where one of the 

parties which is given a choice would have the complete power to chart out the 

course of the dispute resolution process and such an appointment would not be 

valid as it violates the provisions and objectives of the amendments to the 

Arbitration and Conciliation Act, 1996. 

 

LEGALITY OF QUASI UNILATERAL APPOINTMENTS 

 

Even though it can be said that the position with respect to unilateral 

appointments of sole Arbitrator has been settled by the Perkins Judgment of 

                                                
881Perkins Eastman Architects DPC &Anr V. HSCC (India) Ltd, 2019 SCC Online SC 1517 
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the Apex Court, however in the author's opinion somewhere, the object behind 

such decision is not being fulfilled, and there still prevails inevitable concerning 

the procedure of appointment of arbitrators. While the law is now clear on the 

validity of the unilateral appointment of a sole arbitrator by a party, there is still 

uncertainty when it comes to the validity of quasi-unilateral appointments.882 

Quasi Unilateral appointments are being carried out by way of several 

arbitration clauses that in some way negate the principle and purpose established 

in the Perkins case.  

 

Quasi Unilateral Appointments are those as per which arbitrators are appointed 

or nominated by way of a panel that is formulated by one of the parties and the 

other party is given a choice to nominate an arbitrator from the said panel. The 

validity of these appointments has been questioned in various cases. The 

Hon'ble Supreme Court addressed this issue inVoestalpineSchienen GmbH v. 

Delhi Metro Rail Corpn. Ltd883, which came prior to Perkins. 

 

In this case, the arbitration agreement between the parties stated that the 

arbitrators would be appointed by way of a panel of five names that would be 

provided by the DMRC and the petitioner would be given a choice to select 

their nominee arbitrator from the said panel. The petitioner questioned the 

validity of such procedure of composing the arbitral tribunal. It was argued in 

the said case by the petitioner that "the very fact that the panel of the arbitrator consisted 

only of serving or retired engineers of government departments or public sector undertaking 

defied the neutrality aspect as they had direct or indirect nexus/privity with the respondent and 

the petitioner had a reasonable apprehension of the likelihood of bias on the part of such persons 

appointed as arbitrators, who were not likely to act independently and impartially." 

 

The Hon'ble Apex Court, in this case, stressed upon the fact that "independence 

and impartiality of the arbitrator are the hallmarks of any arbitration proceedings and rule 

                                                
882 Himanshu Raghuvanshi & Umang Bhat Nair, Quasi-Unilateral Appointment Of Arbitrators: Where Did India Get 
It Wrong, IRCCL( June 14, 2020)  
883Voestalpineschienen Gmbh V. Delhi Metro Rail Corporation Ltd, (2017) 4 SCC 665 
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against bias is one of the fundamental principles of natural justice which applied to all judicial 

and quasi-judicial proceedings"884 They also stated that these principles could not be 

negated simply by way of an agreement or a contract between the parties. 

However, they upheld the validity of the procedure in the said case because the 

members of the panel provided by the respondent were not the employees, 

consultants or advisers of the respondent and merely because they have worked 

with the Central Government or public sector undertakings does not make them 

ineligible to be appointed as arbitrators as they are not even remotely connected 

with either of the parties. Also though the court upheld the validity of the 

procedure, however, they issued guidelines concerning formulating a panel that 

is "broad-based" and gives a free choice to both the parties to nominate from 

the entire board recorded and further such a board should comprise of more 

independent individuals to promote the principles of natural justice. 

 

As the abovementioned case came before the landmark judgments of Hon’ble 

Supreme Court in TRF Ltd and Perkins, it was apprehended that the position 

and validity of such quasi unilateral appointments would change post the two 

decisions of the Apex Court. However, the decision of the Hon'ble Apex Court 

in the case of Central Organisation for Railway Electrification v. ECI885 in 

2019 again created ambiguity concerning such quasi unilateral appointments. 

 

The question that was raised in this case was that whether the procedure of 

appointment of an arbitrator by way of a panel of retired railway officers would 

be valid and whether it would violate Section 12(5) of the Act. It was argued by 

the respondents that the said panel consisted of members that were employees 

or ex-employees of the appellant and hence are statutorily ineligible to be 

appointed as arbitrators. However, the Hon'ble Supreme Court stated that the 

ratio given in the TRF judgment of this court would not be applicable in the 

present matter as the power of the appellant to nominate the arbitrators and 

                                                
884Supra Note 877. 
885Central Organisation For Railway Electrification V. ECI, 2019 SCC Online SC 1635 
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formulate the panel is being counterbalanced by choice given to the respondents 

to also select any of the two nominees from the same panel. 

 

QUASI UNILATERAL APPOINTMENTS LEAD TO UNEQUAL 

POWERS OF PARTIES  

 

It is the author's opinion that this practice of quasi unilateral appointments that 

has now also be validated by Hon'ble Supreme Court is creating a somewhat 

unclear and ambiguous position concerning the objective behind the 

amendments to the Arbitration and Conciliation Act, 1996. As emphasized by 

the 246th Law Commission report, impartiality and independence are the pillars 

of the arbitral process886 in furtherance of which the Hon'ble Apex Court 

invalidated unilateral appointments of a sole arbitrator in Perkins. However, 

after the decision in the Railway Electrification judgment, the objective of the 

Perkins judgments also seems futile. It is highly crucial to understand the 

rationale behind the decision in the Perkins case, which was to deprive every 

person or authority who is interested in the outcome of the dispute to appoint 

an arbitrator unilaterally. In Voestapline and Railway Electrification judgments, 

even though the composition of the arbitral tribunal is being done by way of a 

panel of nominees and both the parties are being given a choice to select their 

respective nominees that still gives an upper hand to the party who is 

formulating the said panel. It is pertinent to note that it is possible that such a 

party would select those members to be a part of such a group that would incline 

towards this particular party. Hence, it cannot be ascertained whether such a 

panel consists of independent or impartial arbitrators. Further, by merely giving 

a choice to the other party to select its nominee from the said panel does not 

counterbalance the powers of both the parties as the party formulating the 

board still has the complete authority to chart out the discourse of the dispute 

resolution process. 

                                                
886 Law Commission Of India, Report No. 246, Amendments To The Arbitration And Conciliation Act, 1996 (August, 
2014) 
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The Delhi High Court in Afcons Infrastructure Pvt Ltd v Rail Vikas Nigam 

Ltd887 also disregarded the process of quasi unilateral appointments as they are 

in contradiction with the objectives of the amendments to the Arbitration and 

Conciliation Act and the decision of the Supreme Court in TRF Ltd and 

Perkins. 

 

  

                                                
887Afcons Infrastructure Pvt Ltd V Rail Vikas Nigam Ltd, 2017 SCC Online Del 8675 
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CONCLUSION 

 

The objective in furtherance of which the amendments to the Arbitration and 

Conciliation Act, 1996 were introduced in 2015 was to strengthen the principles 

of natural justice in the arbitral process and to create a fair and impartial dispute 

resolution mechanism to enhance the pro-arbitration approach of the parties. 

However, elements of bias and unequal powers given to the parties tends to 

weaken the faith of the parties in the process of Arbitration and leads to further 

litigation which was to be avoided by way of the amendments in 2015. 

 

The position of law concerning unilateral appointments of sole arbitrators has 

been laid down by the Hon'ble Supreme Court and has invalidated such 

appointments to promote neutrality of arbitrators as emphasized by the 246th 

Law Commission Report and aimed at making the arbitral process fair and 

impartial. This judgment was one of crucial decision to further the norms and 

purpose of the amendments introduced in 2015. By way of this, unnecessary 

applications under Section 11(6) of the Act would also reduce that would 

thereby minimize court intervention. 

 

However, the position with respect to Quasi Unilateral Appointments is still 

unclear even though the Hon'ble Apex Court has accepted its validity. It would 

be a waste of judicial time if courts were to analyze the validity of such panels 

on a case to case basis.888 These appointments give the power to one of the 

parties to chart out the course of the dispute resolution process, which was 

specifically negated in the Perkins Judgment of the Hon'ble. Therefore, it is 

carried out in contravention to the objective of the 2015 amendments and the 

earlier decisions of the Hon'ble Supreme Court. It is thereby crucially required 

to settle this conflict and ambiguity and formulate a more fair practical 

approach.  

                                                
888 Ashutosh Ray & Ketul Hansraj, The Legality Of Unequal Arbitrator Appointment Powers In India: The Clarity, 
The Mist, Kluwer Arbitration Blog (March 3, 2020)  
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The author opines that the lack of specialized and independent arbitrators can 

be resolved by making the provisions in the Amendment Act, 2019 effective in 

India concerning incorporation of the Arbitration Council of India and 

developing various Arbitral Institutions.889 "The Law Commission of India in 

its 246th Report has noted that ad hoc arbitrations usually devolve into the 

format of a court hearing with the result that adjournments are granted regularly 

and lawyers too prefer to appear in court rather than completing the arbitration 

proceeding. What it therefore recommends is that India needs to promote 

institutional arbitration where a specialized institution with a permanent 

character aids and administers the arbitral process."890  It is crucial to promote 

and establish institutional Arbitration to tackle with the issue of specialized and 

independent arbitrators, minimize court intervention and to strengthen the faith 

of the parties in the process of Arbitration.  

 

  

                                                
889Section 43A Of Arbitration And Conciliation(Amendment) Act, 2019 
890 Bibek Debroy & Suparna Jain, Strengthening Arbitration And Its Enforcement In India – Resolve In India, Niti 
Ayog, Https://Niti.Gov.In/Writereaddata/Files/Document_Publication/Arbitration.Pdf Accessed On 15th August, 
2020 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|504 

INHERITANCE RIGHTS OF SAME-SEX 

COUPLES 
-ATINDRA PARASHAR* 

 

ABSTRACT 

 

It is not a new fact that homosexuals are at the bottom rung of the ladder in our social pyramid 

and have been discriminated against and penalized since times immemorial, however with time, 

the same has subsided with homosexuality being decriminalised and marriage equality being 

passed in various countries. Since same-sex couples have gained recognition in many countries, 

the same has led to the need for legislation to properly afford to them the rights which are 

enjoyed by their straight counterparts. Therefore, this paper discusses the status of succession 

for same-sex couples in Spain, Catalonia, France, UK, ECHR, USA and India. This 

paper draws ones attention to the personal laws in India and the various lacunas they have 

which enables one to bequeath property to their same-sex partner, we focus on such lacunas 

because same-sex couples are not legally recognized in India thereby having no rights which are 

enjoyed by straight couples. 

 

Keywords: Same-Sex Couple, Inheritance, Pacte Civil De Solidarte, Partition, 

Will, Civil Partnership, Same Sex Partner. 
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INTRODUCTION 

 

Homosexuals have been persecuted for centuries, primarily because of the 

hostile view that most religions adopt towards homosexuality. Both Christianity 

and Islam are averse to the idea of homosexuality. 

“The Leviticus 20:13”891 states that 

 

 “it is abominable for a man to lay with another man as is with a woman, both are to be 

executed.”892 

 

“There is no discussion with regards to the possibility that either one of them 

may have been coerced, according to the Leviticus both have them have been 

defiled.”893 Even in Islam, homosexuality is considered immoral. “Verse (4:16) 

of the Quran dictates that a man guilty of lewdness shall be condemned to death 

unless the man repents. Furthermore, in the Hadith, it is given that the Prophet 

himself had declared that both the passive and the active partner are equally 

guilty.”894 The above-mentioned quotes indicate that homosexuality has been 

looked down upon for centuries. Same-sex couples were denied legal 

recognition as late as the 1970s. 

 

SPAIN AND CATALONIA 

 

Spain and Catalonia legalised same-sex marriage on 1st July 2005 via 

modification the Portuguese civil code regarding the right of marriage. 

However, the first instances of legal recognition of same-sex couples comes as 

                                                
891 'Friday Essay: The Qur’An, The Bible Nd Homosexuality In Islam' (The Conversation, 2018) 
<Https://Theconversation.Com/Friday-Essay-The-Quran-The-Bible-And-Homosexuality-In-Islam-61012> 
Accessed 11 April 2018. 
892 'Leviticus 20:13 "'If A Man Has Sexual Relations Ith A Man S One Does With A Woman, Both Of Them Have 
Done What Is Detestable. They Are O Be Put O Death; Their Blood Will Be N Their Own Heads.' (Biblehub.Com, 
2018) <Http://Biblehub.Com/Leviticus/20-13.Htm> Accessed 11 April 2018. 
893 'Friday Essay: The Qur’An, The Bible And Homosexuality In Islam' (The Conversation, 2018) 
<Https://Theconversation.Com/Friday-Essay-The-Quran-The-Bible-And-Homosexuality-In-Islam-61012> 
Accessed 11 April 2018. 
894 Ibid. 
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early as the year 1994. This recognition was accorded with the passing of the 

Law of Tenancy.895 It stated that  

 

 “Upon the death of the tenant, the stable partner may be subrogated in the tenant's position 

if cohabitation has lasted two years before the death.”896 

 

“The act clearly states that subrogation of rights includes a homosexual 

partner.”897 However, it is the Catalonian legislation on civil partnerships 

(including heterosexual and homosexual people alike) which is worth studying 

as it describes in great detail the provisions with regards to inheritance especially 

in case of homosexual couples because they were not allowed to marry. Under 

this act, a stable cohabitation was described as- 

 

“a partnership between 2 people (irrespective of their gender) like a marriage 

when- 

 

• They have been together for two years or more 

• They have a common child in course of cohabitation 

• They have their relationship registered through a public deed”898 

 

“The act further provides for situations wherein a civil partnership may come 

to an end i.e. when  

 

a)  breakdown of common life,  

b)  death or declaration of the death of either partner 

c)  marriage of either partner  

d)  joint agreement between the partners formalised in a public 

                                                
895 Monica Navarro-Michel, Same-Sex Couples In Spain And 
Catalonia, 42 Int'l J. Legal Info. 47 (2014). 
896 Ley De Arrendamiento Urbano,(LAU,1994). 
897 Monica Navarro-Michel, Same-Sex Couples In Spain And 
Catalonia, 42 Int'l J. Legal Info. 47 (2014). 
898 Catalonian Civil Code, Art.234-1 
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deed  

e)  willingness of one partner, notified to the other in an irrefutable 

manner.  

 

Following this, rights regarding splitting of assets, child custody, maintenance 

etc. are the same as that of heterosexual marriage.”899 

 

FRANCE 

 

“France has been a rather homophobic country criminalising same-sex sexual 

activity.”900 Till 1960 all types  of same-sex sexual activity were heavily penalised, 

and it was only later when  the lighter law of indecent exposure replaced this 

draconian law.. It was only after the socialist party came to power in 1997 that 

same-sex civil partnerships were legalised a year later. The law which required a 

PACS (Pacte Civile de Solidarte)901 agreement to be signed marked that fidelity 

was not an integral part of this agreement and all assets and liabilities were jointly 

owned by the couple. As far as inheritance and gifts are considered a tax of up 

to 50% of the value of the estate can be levied and civil partners are given 

primacy. 

 

This is in great contrast to the situation in the 1970s where even though civil 

partnerships were recognised and rights available for civil partners, no such 

provisions were made for same-sex civil partners.  

 

“In the case of, following the death of his same-sex companion, with whom he 

had lived for more than a year, and in whose name the lease was held, the 

applicant, Vilela, asked the lessor to transfer the lease into his name by Article 

                                                
899 Ibid. 
900 Claudina Richards, 'The Legal Recognition Of Same-Sex Couples—The French Perspective' (2002) 51 
International And Comparative Law Quarterly. 
901 Ibid. 
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14 of the law of 6 July 1989”902. (“Vilela v Mme Weil”903) “In this case, the court 

reasoned that the lease should not be transferred because concubinage (civil 

partnership) was a reflection of a traditional marital relationship i.e. between 

man and woman. Therefore, the same-sex relationship could not be considered 

as one of concubinage and the same-sex partner could not be considered as a 

concubine Notaire”904 hence distinguishing his case from the provisions of the 

law. 

 

UNITED KINGDOM 

 

Same-sex marriage was declared legal in the United Kingdom with the passing 

of the Marriages (Same-Sex Couples) Act of 2013905 and same-sex civil 

partnerships had been given recognition in the year 2004 with the passing of 

“Civil Partnership Act of 2004”906. Under the given act civil partners were given 

the same rights which are accorded to spouses in a heterosexual relationship. 

“However, partners of the same-sex couple have had a claim for inheritance 

from an earlier date. Section 1B Clause b of the Inheritance (Provision for 

Family and Dependents) Act”907 provides for same-sex partners to be 

considered as heirs. The Act states that: 

 

“A person if for the whole of the period of two years ending immediately before 

the date when the deceased died the person was living- 

 

a) In the same household as the deceased 

b) As the civil partner of the deceased”908 

                                                
902 Vilela V Mme Weil Cass 17 D6c 1997, D, 1998, Juris, 11l, Concl. Weber; See Also Djigo, JCP, 11 10093, N' 24, 
1998. 
903 Ibid. 
904 Ibid.. 
905Marriage (Same Sex Couples) Act 2013' (Legislation.Gov.Uk, 2020) 
<Https://Www.Legislation.Gov.Uk/Ukpga/2013/30/Enacted> 
906 Civil Partnership Act 2014 Legislation.Gov.Uk, 2020) 
<Https://Www.Legislation.Gov.Uk/Ukpga/2013/30/Enacted> 
907 Shazia Choudhry And Jonathan Herring, European Human Rights And Family Law (Hart 2013). 
908 Inheritance (Provision For Family And Dependents) Act 1975, Sec 1(B). 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|509 

that person may apply to the court for an order under section 2 of this Act on 

the ground that the disposition of the deceased’s estate effected by his will or 

the law relating to intestacy, or the combination of his will and that law, is not 

such as to make reasonable financial provision for the applicant.909 

 

However, it is necessary that the relationship was publicly acknowledged. In the 

case of Haynes v Badger910 a same-sex partner was denied the right to claim a 

share in the deceased person estate on account of the fact the “couple’s 

relationship was clandestine, and they had gone to great lengths to keep their 

relationship a secret. While delivering the judgement the court also added that 

a civil partnership of the nature that it requires public acknowledgements and 

its lack thereof in the given situation made the appellant ineligible to inherit.”911 

 

EUROPEAN COMMISSION OF HUMAN RIGHTS 

 

“In the seven contracting states of the European Commission of Human Rights 

ie Spain, Portugal, Netherlands, Belgium, Sweden, Iceland and Norway. In these 

countries along with newer members such as the United Kingdom, Austria and 

the Republic of Ireland”.912 As contracting members, all these states are required 

to have at least some form of registered civil union however the rights and 

protection accorded to same-sex couples in each country differs greatly. 

 

For example, Austria has still not recognised same-sex marriages as can be seen 

in the case of “Schalk and Kopf v. Austria”.913 In this case, the plaintiffs were 

not allowed to have their marriage registered as Same-sex marriages were not 

recognised by the Austrian Government. When this case was brought in front 

of the ECHR then it was held that according to the agreement of the ECHR, 

while article 12 did not preclude same-sex marriage it could not coerce a 

                                                
909 Inheritance (Provision For Family And Dependents) Act 1975, Sec 1(E). 
910 Haynes V Bedger [2008] EWHC 1587 (Fam) 
911 Haynes V Bedger [2008] EWHC 1587 (Fam) 
912 Jens M. Scherpe, 'SAME-SEX COUPLES HAVE FAMILY LIFE' (2010) 69 The Cambridge Law Journal. 
913 Schalk And Kopf V Austria [2010] ECHR, Schalk And Kopf V Austria (Application No 30141/04 (ECHR). 
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member state to legalise same-sex marriage. However, one benefit accruing 

form this judgement was that the ratio of “Wilkinson v. Kitzinger”914 was upheld 

i.e. same-sex couples were included in the definition of ‘family life’ as defined 

in ECHR. The judgement stated that 

 

“In view of this evolution the Court considers it artificial to maintain the view that, in contrast 

to a different-sex couple, a same-sex couple cannot enjoy "family life" for Article 8. 

Consequently, the relationship of the applicants, a cohabiting same-sex couple living in a stable 

de facto partnership, falls within the notion of "family life", just as the relationship of a 

different-sex couple in the same situation would.”915 

 

This stance has been reiterated in the cases of Burden v. the United Kingdom916 

and Courten v. United Kingdom917. This in return has strengthened the position 

of same-sex couples as far as material terms are concerned. This is to say that 

while same-sex couples are at a disadvantage on issues like child custody and 

adoption they have the same rights as spouses of heterosexual marriage as far 

as issues regarding property ownership, inheritance and maintenance are 

concerned. 

 

UNITED STATES OF AMERICA 

 

One of the first instances of legal recognition of same-sex couples was with the 

recognition of same-sex civil unions in the State of Vermont in the year 2000, 

meanwhile in the case of Goodridge v Public Health Department918, where the 

State of Massachusetts ruled in favour of recognising same-sex marriages. After 

the case of Goodridge in Massachusetts, same-sex couples enjoyed the same 

rights as that of a heterosexual married couple. Meanwhile, under the civil 

unions which were being recognised since the year 2000 in Vermont, same-sex 

                                                
914Wilkinson V. Kitzinger [2006] EWHC 2022 (Fam) 
915 Wilkinson V. Kitzinger [2006] EWHC 2022 (Fam) 
916 Burden V. United Kingdom [2006] ECHR 1064, (2007) 
917 Courten V. United Kingdom No. 4479/06, Ecthr 
918 Goodridge V Public Health Department 798 N.E.2d 941 (Mass. 2003) 
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couples were entitled to almost all rights which were available to a heterosexual 

married couple, including the right to inherit from your civil partner along with 

spousal privilege in situations where you are asked to testify against your spouse. 

However, after the verdict of the case of Obergefell v Hodges919 in 2015, it was 

held that “it is unconstitutional for a state to declare same-sex marriages illegal 

thus providing all rights of a married couple to same-sex couples.”920 

 

INDIA 

 

Since India has not decriminalised same-sex sexual activity till date, therefore, 

same-sex couples don’t get legal recognition in India. This means that same-sex 

partners are not considered legal heirs in India. However, this does not mean 

that a person is barred from inheriting from their same-sex partner. 

 

The three broad categories of laws which govern succession in India are: 

 

• The Indian Succession Act,1929921 – For Christians and anyone who 

makes a will 

• The Hindu Succession Act,1956922- For anyone who is not a Muslim, 

Christian, Parsi or Jew 

• Muslim personal law- For both Shia and Sunni Muslims 

 

HINDU SUCCESSION ACT 

 

Under Hindu Law, a distinction is made between the types of properties that a 

person may own. The first category is that of separate property. This category 

includes all movable and immovable property which has been acquired by an 

individual through his means or by means of a gift or succession. The second 

                                                
919 Obergefell V. Hodges, 576 U.S 
920 Obergefell V Hodges576 U.S 
921 The Indian Succession Act 1929, Sec 1 
922 The Hindu Succession Act 1956, Sec 1 
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category is that of “Joint Family Property”923 924 which is owned by all 

“coparceners (People who are entitled to a share in the JFP by being born in 

that family)”925 in a “Hindu Joint Family”926.  

 

Before the passing of the “Hindu Succession Act”,927 the only self-acquired 

property could be given away through a will as inherited property used to 

convert to JFP at the hands of the third generation. Also, a person was not 

allowed to will away his undivided interest in a joint family coparcenary, 

therefore, there were severe limitations on the rights of inheritance for spouses 

in same-sex partnerships, furthermore, a lack of legal recognition made it even 

more difficult to establish a marital relationship for same-sex couples in India 

between the 19th and 20th centuries. 

 

Even though India did not decriminalise homosexual acts or give legal 

recognition to same-sex couples, post-independence. The passing of the Hindu-

Succession Act928 of 1956 proved to be a major steppingstone towards 

establishing inheritance rights for same-sex couples. Two provisions of the HSA 

which created the lacuna facilitating inheritance in same-sex couples are- 

 

• All property inherited by a person is his/her separate property 

• “Section 30 of HSA provides for a Hindu to make a will of his/her 

separate property and undivided interest in a joint Mitakshara 

coparcenary as per the provisions of the Indian Succession Act of 

1929”.929 

 

                                                
923 Family That Is Owned Jointly By All Members Of Family.  
924 Sanjay Satapathy, 'Meaning Of The Term ‘Coparcener’ Of HUF' (Incometaxmanagement.Com, 2018) 
<Http://Incometaxmanagement.Com/Pages/HUF/46-Meaning_Of_The_Term_Coparcener_Of_HUF.Html> 
925 Ibid. 
926 Ibid. 
927 Hindu Succession Act 1956, Sec 1 
928 Ibid. 
929 Sec. 30, Hindu Succession Act 1956 
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The above-stated provisions enable a person to give away their property to the 

person they desire. When “partition or notional partition”930 occurs when a 

person receives a share on the partition and portion through succession. Under 

the present provision, the portion which has been inherited remains “absolute 

property”931 in perpetuity meanwhile the “share received on the partition is 

treated as separate property till the time a new coparcener is added to the line”. 

So, it is possible for a man to the will of his entire property to someone else. 

 

Situation 1: 

 

 

 

 

 

 

 

As can be seen in the first case S1 is in the same sex relationship with H1. When 

F dies S1 receives 1/4th (in red) through partition and 1/12th by means of 

succession. Now when he dies S*(who has been adopted) will receive half of it 

through succession(1/8th). The other 1/8th which is retained by S1 can be willed 

away to his partner H* along with the 1/12th (in pink) which he received through 

inheritance from his father F. 

 

Situation 2: 

 

 

 

 

 

 

                                                
930 Sec.6, Hindu Succession Act 1956 
931 Sec.14, Hindu Succession Act, 1956 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|514 

In this situation, S1 does not have an issue so if he wants then he can will away 

the entire share he received, the reason he can do this is that while the 1/12th he 

received through inheritance is his separate property, the share which he got on 

the partition will also pass through succession because S1 is a sole surviving 

coparcener, so if he dies issueless then his estate will pass through succession 

(intestate or testamentary).  

 

It has been held in the case of   “Dipo Singh”932 “that joint family property in 

the hands of a sole surviving coparcener adopts the nature of separate property 

therefore when a sole surviving coparcener dies then his property passes 

through succession to his heir”933 or in cases where he had made a will of this 

property (Joint Family Property included) then the property passes to the 

beneficiary as per the directions of the will. 

 

ISLAMIC LAW 

 

Both in Indian law and Islamic Theology homosexuality is looked down upon934 

(the Hadith do unequivocally condemn male homosexual acts. The Qur’an 

(4:16) demands unspecified punishment for men guilty of lewdness together 

unless they repent.)935. Therefore, it comes as no surprise that neither the 

religion nor sharia law makes any provisions recognising same-sex relationships 

or equating them with marital relationships same-sex relationships within the 

Islamic community. As was the case with Hindu Law936, under Islamic law too 

it’s only through a lacuna that people can pass on their property to their same-

sex partners.  

 

                                                
932 Smt. Dipo V. Wassan Singh,[1983] AIR  846(SC) 
933 Ibid. 
934'Friday Essay: The Qur’An, The Bible And Homosexuality In Islam' (The Conversation, 2018) 
<Https://Theconversation.Com/Friday-Essay-The-Quran-The-Bible-And-Homosexuality-In-Islam-61012> 
Accessed 11 April 2018. 
935 Ibid. 
936 Dinshah Fardunji Mulla And Satyajeet A Desai, Mulla Hindu Law. 
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Under Islamic law in India, there is no concept of joint family and separate 

property. All movable and immovable assets are owned completely by the 

individual and said person is entitled to transfer it to the person of his or her 

liking, subject to certain conditions and restrictions. 

 

Under Sharia Law, you can either transfer your property through a “will or a 

gift (Hiba or Usufruct)”937. Under Muslim law, you can make a gift of up to 

100% of your property to any person who is not anti-Muslimism and he can 

transfer of a maximum of 1/3rd of their property and if they intended to transfer 

more than that then they need to take consent of the heirs. Therefore, it is 

technically possible for a queer person to transfer his or her property to his/her 

same-sex partner. 

 

INDIAN SUCCESSION ACT 

 

Even though this act was originally meant only for Christians, Parsis and Jews, 

it is also possible for Hindus and Muslims to make a will under the provisions 

of this act and transfer their property to a person of their liking conditional on 

the fact that the beneficiary is domiciled in India. Therefore, under the 

provisions of the Indian Succession Act, a person can bequeath his/her estate 

to his/her partner provided, that they are domiciled in India. 

 

  

                                                
937  Dinshah Fardunji Mulla And Iqbal Ali Khan, Principles Of Mahomedan Law. 
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CONCLUSION 

 

In this paper, I have discussed the status of same-sex couples across the globe. 

It has been seen that great advancements have been made in the field of LGBT 

Rights in the industrialised first world countries like the USA and Western 

European countries. However, as far as Asian countries such as India have a 

long way to go. The reason being a disgust for homosexuals in Indian society 

and the law discriminating against them by penalising same-sex sexual acts. So 

even before we start discussing marriage rights of gays, steps need to be taken 

to bring them under the protection of the law and help assimilate them into 

society. 
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INTERNATIONAL LAW ON MIGRATION - AN 
OVERVIEW 

-ANSHU SINGH* 
 

“Migration is a feature of globalization. You can’t stop it; so every time a political party 
says it is going to be tough on immigration, it fails to deliver and loses trust.” 

-Margaret Hodge 
 
 

ABSTRACT 
 

Migration is a process that arises from the inherent desire of a human being to develop and 

prosper. Many people address it as a result of social and economic conditions, but it also has 

a psychological portion that is needed for a better life. History of mankind makes it clear that 

migration was a driving force of our development. So, it is a positive process, even though some 

people make it harmful by spreading ideas of class superiority or supremacy. Most of the 

developed nations achieved development by the support of migrants. Every country has the 

responsibility to safeguard people in their territory, but problems arise when they start 

prioritizing one with others. So, to face this issue, international bodies came forward and put 

up specific rules. The issue of migration is more complicated with people who came for shelter 

other than the reasons mentioned above. People who ran away from violence are facing 

humiliation in the other country as well. The question of humanity is loud and clear here. Our 

world, which is broken into fragments called countries running the race to become first, does 

not encourage these migrants, so international law also limits rights by drawing some 

boundaries. Several agreements are made to ensure fundamental human rights. These 

agreements prove to be unsuccessful in providing a sense of belongingness to them. There are 

also laws dealing with migration at regional and national levels. Sometimes these laws do 

contradict each other. None of them seems to conclude their problems in the full sense. 

Situations like global pandemics and economic letdowns challenge the security of a job. Most 

of the migrants are emotionally attached to their home that also needs to be considered. Laws 

on migration need to be more progressive.  

 

Keywords: Migration, Rights, International law, ILO convention, UN 

Convention, Security. 
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INTRODUCTION  

 

An estimated 258 million people, around 3 per cent of the population of the 

world, live outside their country of birth, many of whom are compelled to 

migrate.938 Although many migrants are forced to leave their countries of origin 

every year, a growing number of migrants are forced to leave their homes for 

several reasons, including poverty, lack of access to healthcare, education, water, 

housing, and the consequences of environmental degradation and climate 

change. Some may leave their home on the fear of prosecution and conflict. 

Those persons who are forced to leave their country on the fear of persecution 

is known as refugees. On the other hand, those people who voluntarily flee from 

their country mainly for economic motives are called migrants. In some cases, 

the terms are used interchangeably, and refugees are referred to as international 

migrants.  

 

The International Organization for Migration (IMO) states that the term 

‘migrant’ reflects the common understanding of a person who moves away from 

his or her permanent place of residence, whether in a county or across the 

international border, temporarily or permanently, and for a variety of reasons. 

The world contains several well-defined legal categories of people, such as 

migrant workers, persons whose different types of movement are legally 

defined, such as smuggled migrants, and others whose movement is specifically 

defined under international law, such as international students.939 

 

International Law recognizes everybody’s right to leave any country including 

their own country and to return to their own country. It does not, however, 

establish a right of entry to another country but instead helps the states to 

determine the conditions for admitting non-nationals like migrants. The 

mechanism for controlling migration is provided by a vast array of international 

conventions, regional treaties, bilateral agreements, and national laws. In some 

                                                
938 Migration And Human Rights ,United Nations Human Rights Office Of The High Commissioner. 
939 Glossary On Migration, IOM (2019),Iom.Int/Glossary-Migration-2019 
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cases, states are forbidden from returning anyone to countries where they face 

torture, or severe violations of human rights or prosecution laid down in the 

Geneva Convention for Refugees of 1951 and the Protocol of 1967.940 Although 

human rights and international labor standards are theoretically applicable to all 

migrants, in practice the extension and enforceability of human rights and labor 

security to all citizens, including migrants, may depend on the specific 

international instruments the country has ratified in the national context.941 

 

WHAT IS MIGRATION?  

 

Migration, in simple words, can be defined as the permanent change of 

residence of a person or a community from one place to another. This excludes 

activities that are transient like commuting and tourism. Migration can be 

grouped into several categories. Firstly, there is internal (national) and 

international migration. There is internal migration when people migrate within 

their own country, and when people move from one country to another, it is 

called international or foreign migration. Secondly, there may be voluntary or 

forced migration. Voluntary migrations are those migrations that are undertaken 

for getting better economic opportunities or accommodation. On the other 

hand, forced migration typically includes people who were expelled or forcefully 

transported as slaves or prisoners by the governments during war or other 

political upheavals. In between these two categories, there are some people 

voluntarily migrating as refugees fleeing war, famine, or natural disasters.942  

 

Human migrations have helped in transforming the whole aspects of land and 

continents and the racial, ethnic, and linguistic composition of their 

populations. For example, the map of Europe has been redrawn as a result of 

many large early migrants, the Germanic peoples, the slaves, and the Turks. The 

Great Atlantic Migration from Europe to North America is known as the largest 

                                                
940 Convention And Protocol Relating To The Status Of Refugee, UNHCR,Unhcr.Org 
941 Migration And International Human Rights Law, International Commission Of Jurists (2014). 
942 Human Migration, The Editors Of Encyclopaedia Britannica, (May 19,2020). 
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migration in history.943 Throughout the 20th century, the primary trend of 

internal migration was moving from rural to urban areas. As a consequence, 

urban growth in much of the world, particularly in developing countries, has 

been rapid. 

 

HUMAN RIGHTS AND MIGRATION  

 

While for many people, migration is seen as a positive and inspiring experience, 

it is not the same in every case. Migration governance based on human rights 

has been missing at the global, regional, and national levels, leading to the 

violations of the right of migrants to cross, at international borders, and to the 

countries where they migrate to. Migrants are mostly seen as marginalized 

groups, and the human rights violation which they are facing are often invisible 

or unheard on the international human rights agenda.944 The human rights of a 

migrant are usually categorized according to the group he/she belongs to. There 

are two categories of migrants: on the one hand, there are migrants who migrate 

voluntarily mainly to gain economic benefits, and on the other hand, there are 

people who are forced to flee due to violence in their country.  

 

Migration and human rights converge at a variety of stages. Although the right 

to leave one’s country without permission is recognized by international law, 

there is no reciprocal right to enter another country without permission. That 

is, if a migrant has entered or remained illegally in another state, a state doesn’t 

need to defend his or her rights which are defined under international law. This 

dynamic interrelationship between migration and human rights are 

multidimensional and are present in the migratory process at all stages.945 Some 

migrants who are skilled workers move to the formal sectors and take up 

professional jobs. They may be having relatively few human rights issues than 

the unskilled workers, who are working in informal sectors.  

                                                
943 P. Martin, Migration, Global Crisis, Global Solutions.443-447 (2004). 
944 Steafine Grant, Migrant’s Human Rights: From The Margins To The Mainstream, Migration Policy Institute 
(Mar.1,2005), Migrationpolicy.Org. 
945 Graziano Battistella, Migration And Human Rights: The Uneasy But Essential Relationship 47-69 (2010) 
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The vulnerability of a migrant once outside of his or her home country is the 

result of many factors. Being outsiders to a culture, migrants may be unfamiliar 

with the language, customs, and practices, and therefore they will be less likely 

to learn and claim their rights than others. In some countries, migrant workers 

are not covered by any national laws, due to which they may be prone to face 

many discriminations. In most cases, migrants are more likely to operate in 

sectors where labor requirements do not or may not apply. Racism and 

xenophobia are the two major problems which are faced by migrants, especially 

in many European countries.946 Migrants will be the suspects at times of political 

tension. In the context of “war on terror”, several governments have 

inadvertently promoted xenophobia towards migrants and refugees. 

 

INTERNATIONAL LAW ON MIGRATION  

 

Over the past decades, international migration has risen, and it is one of the 

significant problems which the world is facing in the current scenario. Still, there 

is no comprehensive law on international migration. Instead, there are many 

international agreements, including those of worker’s rights, and international 

labor laws which are a collection of minimum legal guidelines formulated at 

international conventions to guide national legislations, policies, and 

practices.947 International agreements include conventions and declarations even 

though the latter are not enforceable unless they embody customary 

international law. 

 

On the one side, the Universal Declaration of Human Rights, 1948 and the 

Declaration of Fundamental Principles and Rights at Work of the ILO in 1998 

are not legally enforceable treaties. They reflect on generally accepted values and 

rights found in the legally binding instruments of international humanitarian law 

and international labor law, many of which are known as customary 

                                                
946 Ryszard Cholewinski, Paul De Guchenerire & Antonie Pecoud, Migration And Human Rights. The United Nations 
Convention On Migrant Worker’s Rights, International Journal Of Refugee Law, 677-682 (2010). 
947 Sabrina Axster, International Law On The Rights And Protection Of Migrants, Ariellekandel (Aug. 16, 2017). 
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international law. On the other side, the International Convention on Civil and 

Political Rights (ICCPR), the International Covenant on Economic, Social and 

Cultural Rights (ICESCR), the International Convention on the Elimination of 

all Forms of Racial Discrimination (CERD), the Convention on the Rights of 

the Child (CRC) human rights treaties, and international Labor standards are 

binding on the countries that have ratified them.948  

 

There are seven branches of international law which serve as the instruments 

for providing the basis for national migration laws, policies and practices like 

international human rights law, international labor law/standards, international 

refugee law, international criminal law, international consular law, international 

humanitarian law and international maritime law. Apart from that, in the year 

2004, the International Migration Laws were formed to compile and promote 

accessibility of migration-related statutory provisions at the international, 

national, and regional levels.949 Each of these instruments serves as the 

instruments for protecting the rights of the migrants. 

 

(A) ILO CONVENTIONS  

 

Some countries have ratified ILO sponsored conventions for protecting the 

right of migrants. Some of the significant ILO conventions are Convention 

concerning Migration for Employment, Convention concerning Forced or 

Compulsory Labor, the Convention concerning Abolition of Forced Labor, the 

Equal Remuneration Convention, and the Discrimination Convention. All these 

conventions have provided the framework for recognizing the rights of the 

migrants.  

 

 

 

                                                
948 Migration, Human Rights, And Governance, International Labour Organization. 
949 International Migration Law, IOM. 
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(B) UN CONVENTION ON THE RIGHTS OF ALL MIGRANT 

WORKERS  

 

The UN Convention on Migrant Workers (MWC) draws upon the treaties of 

the International Labor Organization and the critical human rights instruments. 

The primary aim of this convention is to ensure equal opportunities for migrant 

workers and their family members who are in a legal or irregular situation.950 

The rights provided by the convention are applicable for both men and women, 

but many women work in irregular sectors, and therefore they are abused and 

exploited. To avoid that situation, there are several provisions in the convention 

focuses on giving rights to all migrants, especially to those workers in irregular 

sectors. Apart from that, several articles are focusing on the social and economic 

status of the migrants. However, it is disappointing that there are only a few 

states that have ratified the convention.951 

 

Only 27 countries have ratified the Convention on Migrant Workers, with no 

significant recipient country among them. Various reasons are put forth by the 

states for not ratifying the convention. Some states believe that the fundamental 

rights outlined in the Migrants Rights Convention are already present in other 

human rights instruments. Other states say that the rights entitled in the 

Migrants Rights Convention are not necessary for pursuing their national 

interest.952 

 

REGIONAL INSTRUMENTS  

 

Regional instruments also play a crucial role in granting the migrants their 

workers’ rights. The European Convention on the status of Migrant Workers 

focuses explicitly on migrants in legal job circumstances. Some states ratified 

                                                
950 Linda S. Bosniak, State Sovereignty, Human Rights And The New U. N. Migrant Workers Convention, American 
Society For International Law, (1992). 
951 State Parties Are Azerbaijan, Belize, Bolivia, Bosnia And Herzegovina, Burkina Faso, Cape Verde, Colombia, 
Ecuador, Egypt, El Salvador, Ghana, Guatemala, Guinea, Kyrgyzstan. 
952 The UN International Convention On The Protection Of All Migrant Workers And Members Of Their Families 
Of 1991, Global Commission On International Migration, (Jan., 2005). 
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this in Europe. The European Convention on Human Rights (ECHR) and the 

European Social Charter (ESC) are the other instruments which aim in 

protecting the workers’ rights. The ECHR focuses on the political and civil 

rights, whereas the ESC focuses on the economic, social, and cultural rights of 

the migrants. The ESC guarantees to all nationals and foreigners who are either 

residing or working in the country to all rights set out in the charter without any 

sort of discrimination.  

 

The Inter-American Commission on Human Rights (IACHR) tracks the profile 

of the human rights of migrants through its Special Rapporteur on migrant 

workers and families. According to the American Convention on Human 

Rights, the Inter-American Commission on Human Rights and the Inter-

American Court on Human Rights were establishing. The American 

Convention on Human Rights provides for the right to fair treatment, the right 

to receive and be given asylum, the right to equal justice, and the right to judicial 

protection that applies to non-nationals. 

 

NATIONAL LAWS AND PROCEDURES  

 

The national laws and procedures either provide support or they act as a barrier 

to exercise the rights of the migrants. There are different laws and procedures 

to protect the migrants in each state. However, there are several ways in which 

migrants can exercise their rights in other nations. These include ‘know your 

rights’ and having access to a language training program that is the migrants 

should be aware of their rights so that they can assert their rights.953  

To protect migrant workers, the monitoring of recruitment agencies and 

employers is essential. This is especially the case when migrant workers are 

engaged in domestic labor or other practices that keep them out of public 

view.954 Moreover, legal representation should be given to the workers so that 

when abuses occur, they can fight for their rights. To give legal support, the 

                                                
953 Migrant Workers: Report Of The Special Rapporteur On Migrant Workers, U.N. ESCOR, (2004). 
954 Ibid. 
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non-governmental organizations and agencies play crucial roles. Consular 

protection also plays a significant role in ensuring that there are no unsafe 

conditions for migrant workers. 
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CONCLUSION 

 

The main issue created by migration is that of security. First, it deals with 

humiliation faced by migrants and their rights. It also includes the fear of 

security raised by countries on irregular migration. While framing a law, both 

these security fears must be considered. The law should never express 

favoritism on one side. Primarily the root causes of this issue should be found. 

At some circumstance’s migration becomes necessary. Such conditions should 

be avoided by pressing on development-oriented laws and achieving sustainable 

development. Migrants, refugees and ethnic groups often come across the same 

level of problems. A multi-scale scheme initiated by international bodies can 

bring these together to ensure fundamental rights are protected. Victimization 

of migrants would come to an end only through a robust legal framework. 

Migrants should feel security and belongingness in other countries. So countries 

should be asked and forced to initiate plans that would empower migrants. 

Challenges faced by migrants are multidimensional. It has political, legal, social 

and psychological sides.  

 

A multi oriented methodology is required to address this. Administrative 

machinery should be freed from prejudices and misconceptions. By attaining 

self-respect, migrants would feel empowered, and it increases the morale of 

them to the economy they are contributing to. If the ideology of mutual respect 

arises between citizens’ social harmony can be achieved easily. So, a three-level 

action plan which is comprehensive and extensive can only find a cure to it. The 

first idea of mutual respect is at the regional level, second, a strong prejudice-

free administrative network and finally a global scheme to address resource 

inequalities in the world. If we achieve such a deal, we can turn migration into 

a positive process. 
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INTERPRETATION AND CONSTRUCTION OF 

CONTRACTS: FROM THE VIEWPOINT OF 

COVID-19  
-SHARMIN KAPADIA AND  

SHAUNAK BHATIA* 

 

ABSTRACT 

 

A contract is the ‘will of the parties’ and to carry out this will at times of a dispute, the courts 

are supposed to identify the intention of the parties. To do this efficiently, they follow various 

rules laid down for the interpretation of contracts as well as use a few rules of interpretation of 

statues as they have a carry-over effect. However, with the changing circumstances especially 

now when the world is witnessing consecutive disasters, with COVID-19 leading the way, 

these rules have to be remodeled to meet the demands of the situation. Terms of a contract have 

to be interpreted in a way such that justice is meted out to the parties who failed to include 

specific contingencies, keeping in mind the established rules. Further, the parties while drafting 

contracts should keep in mind that the events of the near or distant future are a mystery and 

hence they should not keep room for disputes arising out of ambiguity caused due to their failure 

to specify contingencies for unforeseen circumstances in the contract. An all-inclusive force 

majeure clause can help prevent taxing litigation. Through this paper, an attempt has been 

made to reiterate rules of interpretation and construction applicable to a situation that is a 

freak of nature. Further recommendations have been made to ease commercial transactions by 

making sure that certain basic safeguards are kept in mind during the construction and drafting 

of a contract. 

 

Keywords: Interpretation, Construction, Contracts, Pandemic, COVID-19, 

Literal Rule, Ejusdem Generis, Noscitur a sociis. 
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INTRODUCTION  

 

Intention to create legal relations by the parties is the understructure and basic 

ingredient of contracts across the globe. Intention to create legal relations is 

defined as an intention to enter into a legally binding contract and this doctrine 

is developed under the English Contract Law and used by other common law 

jurisdictions. However, the Indian Contract Act, 1872955 (‘the Contract Act’), 

has not defined ‘intention’ as an essential although, in a multifarious judgment, 

courts have given utmost importance to the intention of parties. The English 

Law gives prominence to the intention of parties. In a notable case before the 

English Court, a riveting matter regarding intention of parties was decided 

upon. Rose and Frank Co. (‘Rose Co.’) and JR Crompton and Bros (‘JR 

Crompton’), entered into a sole agency agreement in 1913 for the sale of paper 

goods in the United States of America (‘USA’). The written agreement 

contained a clause stipulating that it was not a formal nor legal agreement. 

However, it was an “honourable pledge” between business partners. Orders 

were placed by Rose Co. which was accepted by JR Crompton. Before the 

orders were fulfilled, the JR Crompton terminated the agency agreement and 

refused to send the goods, claiming that the 1913 agreement was not legally 

binding and that, consequently, the orders did not create legal obligations. The 

questions that had risen were as to (1) if the sole agency agreement of 1913 

constituted a legally binding contract, and (2) if the orders constituted 

enforceable contracts of sale. It was rightly held that “...to create a contract there 

must be a common intention of the parties to enter into legal obligations, mutually 

communicated expressly or impliedly”956. The intention of parties creates a contractual 

obligation. We need to have a better understanding of the construction and 

interpretation of clauses, to understand the intention and contractual 

obligations. We try to technically define ‘interpretation’ and ‘construction’ and 

tend to depart from words of everyday meaning. 

 

                                                
955 Indian Contract Act, 1872 (Act 3 of 1897). 
956 Rose and Frank Co v. JR Crompton & Bros Ltd, (1923) 2 KB 261. 
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Although it may be easy to define ‘interpretation’ and ‘construction’, drawing a 

relationship between the two can be a task. One of the reasons being that 

interpretation changes its form with every transaction and legal question at 

hand. While, rules of construction come in varieties, some being the mandatory 

and less familiar rules. But when it comes to the applicability, it is always 

interpretation followed by construction957. 

 

Lawyers across the globe are presumed to possess a basic knowledge of 

interpretation of contracts when they draft contracts and use the domestically 

accepted rules of interpretation to protect the interests of their clients. 

Differences in interpretation while determining the intention of the parties in 

light of various rules of interpretation, and the circumstances at hand during the 

creation and performance of a contract creates a breeding ground for 

misunderstandings which is usually followed by a dispute. These differences 

accentuate when we discuss the usage of statutory interpretations in contracts 

as then the arena becomes boundless as we come across multiple rules of 

interpretation. This situation worsens if after the creation of the obligations and 

during the performance of the obligations, an unforeseen natural or man-made 

calamity occurs leading to utter confusion and exploitation of one party at the 

hands of another. 

 

This paper aims to provide a descriptive understanding of statutory 

interpretations that apply to contracts and rules that have to be kept in mind 

while constructing a contract. With possibilities of natural calamities, 

pandemics, and disasters that mankind faces, there is bound to be a slight 

change in interpretation and construction standards and rules. It has been 

realized that a sentence can be interpreted in multiple ways for which various 

mechanisms and tools of interpretation are available. For instance, when the 

pandemic broke out in India, various notifications by the Government over a 

period of time were released under the provisions of the Disaster Management 

                                                
957 G. Klass, “Interpretation and Construction in Contract Law”, Georgetown University Law Centre, 3 (2018) available at: 
https://scholarship.law.georgetown.edu/facpub/1947 (Last visited on Aug. 25, 2020). 
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Act, 2005958 that created a sense of indecisiveness and uncertainty as to whether 

the Central Government had the power to impose a nation-wide lockdown and 

issue notifications. It was argued that the legislative intent of the act i.e ‘to 

provide for the effective management of disasters’ empowers the 

Government to take all steps necessary to curb the impact of the disease and 

prevent its transmission further.  Keeping in mind the need of the hour, only 

selected principles of interpretation played a greater importance to ensure that 

proper steps were adopted. Hence, focus has been placed to describe key 

interpretative statutory rules, namely being, the literal rule of interpretation, 

ejusdem generis and noscitur-a-sociis and their application in contracts to minimize 

the impact of the current scenario on the transaction so intended to be carried 

on. 

 

CURRENT SITUATION  

 

Novel Coronavirus 2019 (‘COVID-19’) has not only posed a threat to human 

life but also economic stability. Restrictions have been imposed over a majority 

of activities except for those classified as essential services. Instability has been 

noticed in the trade cycle ever since the activities have been distinguished as 

‘essential services’ and ‘non-essential services’. Although with time, the 

restrictions have been relaxed a bit for the ‘non-essential services’, yet it cannot 

be denied that the economy has slowed down. Such uncertainties have 

inarguably caused parties in breaching the contract voluntarily/involuntarily and 

asserting their rights and remedies.  

 

COVID-19 has caused commercial hardship for parties to perform their 

commercial obligation. An impact can be observed on the supply chain, 

production and financial markets. This has given rise to parties opting for the 

very popular Latin term force majeure. As per Black’s Law Dictionary, it is defined 

                                                
958 Disaster Management Act,2005 (Act 53 of 2005). 
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as ‘superior or irresistible force’959. In contracts, we come across clauses that 

contain words such as “beyond the control of the parties”960.  

 

Parties usually invoke the force majeure clause, assuming that they can get rid of 

the economic burden. But one must bear in mind that neither can the clause be 

widely construed nor does it relieve the party of the financial burden unless the 

disabling event was unforeseeable by the parties while entering into a 

contract961and the event prevents the performance of the core obligation for 

which the contract was entered into. For instance, if there is an economic 

downturn in the market, it cannot be claimed as an unforeseen circumstance.  

 

Usually, force majeure clauses comprise not only the impossibility of performance 

but also the commercial non-viability. Such clauses must be drafted with such 

precision, to avoid any kind of ambiguity. Parties to a contract must ensure the 

existence of the force majeure clause. It is pertinent to note that force majeure is quite 

wide. It contains all artificial and natural unforeseen circumstances. It often 

contains words such as, ‘disease’, ‘other epidemic’, ‘pandemic’, and ‘plague’. If 

the contract is clear about the words, then the Courts can do very little in such 

circumstances. It has to stick to the meaning, although it may dislike the result962. 

In such a case, giving a broader meaning to the terms makes no sense.  

 

INTERPRETATION AND CONSTRUCTION IN CONTRACTS 

 

Two approaches are widely accepted and used while interpreting a contract. The 

first approach is the textualist approach wherein it is believed that parties prefer 

textual rules of interpretation under which the interpreter of a contract 

considers only the contract in its written text. While the second approach is the 

contextualist approach where theorists believe that the interpreter should 

consider all relevant contextual evidence (intention of the parties, the situation 

                                                
959 Black H., Black’s Law Dictionary, 774 (West Publishing Co., Minnesota, Revised 4th ed. 1968). 
960 Kel Kim v. Central Mkts., 70 N.Y.2d 900, 902 (1987) 
961 Valero Transmission Co. v. Mitchell Energy Co., 743 S.W.2d 658, 660. 
962 Her Highness Maharani Shantidevi P. Gaikwad v. Savjibhai Haribhai Patel, (2001) 5 SCC 101. 
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in which the contract was entered into, etc.)  rather than the written texts for 

interpretation. 

 

While interpreting contracts, the Courts generally give precedence to the 

textualist approach by trying to grasp the ordinary/natural and/or plain/literal 

meaning of the terms.  If this approach leads to vagueness, absurdity, or is in 

contrast with the contract, then the Courts use the second approach and set the 

terms under consideration against the background and/or commercial context 

to find the intention of the parties when they entered into the contract. 

Moreover, the Courts also take the aid of tools of statutory interpretation to 

give meaning to the terms in a contract. 

 

Interpretation of contracts depends upon the intention of parties at the time of 

entering into the contract. When the Courts have to interpret a contract, they 

must strictly adhere to the words, as mentioned and the intention of contracting 

parties. Courts do not have a free hand to alter, add and delete any word from 

the contract as it would destroy the purpose of interpretation. For instance, in 

case of insurance contracts, they must be construed strictly without altering 

nature or else it will muddle with the interest of parties963. The Courts can have 

a liberal approach, but not at the cost of disturbing the true intent of the 

contract964. The ordinary and natural meaning of the words is of great value 

when it comes to interpretation965. While there are no set rules that provide for 

interpreters and contract drafters, there have been a series of precedents, both 

in India and England, from which one can get a grip over the approaches used. 

While dealing with the construction of wordings in a commercial contract, a 

summary of principles has been drawn and condensed briefly for the readers. 

As seen in Novartis Vaccines and Diagnostics Inc. v. Aventis Pharma Limited 966, certain 

rules interpretation and construction were laid down, namely: 

 

                                                
963 Oriental Insurance Co. Ltd. v. Sony Cheriyan,  AIR 1999 SC 3252. 
964 Export Credit Guarantee Corpn. of India Ltd. v. Garg Sons International,  2013 (97) ALR 195. 
965 Alford & Ors. v. West Bromwich Building Society & Ors. , (1996) EWCA Civ. 862. 
966 2010 (2) ArbLR 85 (Bom.). 
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a) Ordinary Meaning: There is a presumption that words must be 

construed in the ordinary and popular sense. Contracting parties must 

have used the words and phrases that are commonly understood. The 

focus is not to investigate the ‘real intention’ of the parties but the 

language used in the document; 

 

b) Business like Interpretation: Commercial contracts such as insurance 

contracts, should be construed following sound commercial principles 

and good business sense. Longmore LJ rightly stated that a “detailed 

semantic and syntactic analysis of words in a commercial contract is going to lead to 

a conclusion that flouts business common sense, it must be made to yield to business 

common sense”967; 

 

c) Commercial Object: When parties enter into any kind of Joint Venture 

and/or partnership to do particular business and/or to establish 

particular business or company and, accordingly, enter into various 

contracts/agreements, the purpose of entering into the contract is 

termed as the commercial object. The commercial object in the clause 

that is de-briefed and its relationship to the contract as a whole, holds 

relevance in resolving ambiguity and; 

 

d) Construction to avoid unreasonable results: If a clause or a word 

appears to be ambiguous, interpreting it in one way produces a fairer 

result compared to its alternative, then the former shall be applied. 

 

Construction of a contract, has three wings under it, namely being, mandatory 

rule, default rule, and altering rule. The mandatory rule exists when the legal 

state of affairs that applies no matter what legal actors say and do. Default rule 

exists when a legal state of affairs absent evidence of the right person’s or 

                                                
967 Antaios Cia Navieras SA v. SalenRederierna AB, The Antaios , (1984) 3 All ER 229.  
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persons’ contrary intent. Altering rule-specific the whose saying of what suffices 

to affect one or another change from the default legal state of affairs968. 

 

LITERAL RULE OF INTERPRETATION 

 

Words in a contract or a statute are first understood in their ordinary, natural, 

and proper sense. Sentences are construed according to grammatical meaning 

unless there exists any absurdity or something contrary has been suggested969. If 

a word has been used, it cannot be departed from its natural meaning unless the 

statute or the contract directs so to be done970. Therefore, the meaning cannot 

be departed by the judges in light of their perspective concerning the policy. In 

application, usually one looks at the interpretation, and then the construction 

because legal interpretation serves the construction, the correct approach to 

legal interpretation depends on the applicable rule of construction. However, if 

on reading there exists absurdity, then the Court may choose to give the word 

another meaning or else even the judges are bound to adopt the ordinary Rule 

of Literal Interpretation (‘Literal Rule’). As rightly quoted by Sir Dinshah 

Mulla, “The strict grammatical meaning of words is the only safe guide”971. When we try 

to diversify from the cardinal rule of giving the word a literal meaning, we dive 

into a sea of difficulties which is not easy to fathom. Even the Supreme Court 

has rightly held that departure from the Literal Rule shall be done in rarest of 

rare cases and there must be judicial restraint in this connection972. While 

applying the rule, one must construe the context, the way it is. This rule has 

been vital in usage in the COVID-19 situation.  

 

 

 

                                                
968 Ian Ayres, “Regulating Opt-Out: An Economic Theory of Altering Rules”, 121 Yale L.J. 2032 (2012) available at: 
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4701&context=fss_papers( Last visited on Jul. 15, 
2020). 
969 Crawford v. Spooner, (1846) 4 MIA 179 and Grey v. Pearson,(1857) 6 HLC 61. 
970 Attorney General v. Milne,(1914) AC 765 (HC). 
971 Nagendra Nath Dey v. Suresh Chandra Dey, AIR 1932 PC 165. 
972 Raghunath Rai Bareja v. Punjab National Bank, (2007) 2 SCC 230. 
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Application of Literal rule of interpretation in the COVID-19 Pandemic 

 

In March 2020, the Ministry of Home Affairs had issued guidelines973 stating a 

list of services that were permitted to be functional. It provided for a temporary 

closure of commercial establishments except for essential services and 

encouraged home delivery to minimize the movement of the public. Delivery 

of vital goods for survival mainly included food, pharmaceuticals, medical 

equipment through e-commerce. One cannot perceive electronics and beauty 

products as an essential service. To understand what essential service means, we 

have a glance at the definition. Essential Commodities Act, 1955974 

(‘Commodities Act’) Schedule provides for a list of essential goods. The 

Commodities Act does not define essential goods as Section 2A directs one to 

the Schedule. Such commodities would include seven essentials, namely:  

 

- Drugs (“drugs” has the meaning assigned to it in clause (b) of Section 3 

of the Drugs and Cosmetics Act, 1940975) ; 

- fertilizer, whether inorganic, organic or mixed; 

- foodstuffs, including edible oilseeds and oils; 

- hank yarn made wholly from cotton; 

- petroleum and petroleum products;  

- raw jute HI jute textiles;  

- seeds of food-crops and seeds of fruits and vegetables; seeds of cattle 

fodder; and jute seeds. 

 

With such an unprecedented event being struck upon mankind, the Ministry of 

Consumer Affairs, Food, and Public Distribution, soon came up with an order 

including masks (2ply & 3ply surgical masks, N95 masks) & hand sanitizers, in 

                                                
973 Government of India, Ministry of Home Affairs, Guidelines on the measures to be taken by Ministries/ 
Departments of Government of India, State/ UT Governments and State/ UT Authorities for containment of 
COVID-19 in the country upto 31 May, 2020.  No. 40-3/2020 DM-I (A), (Mar. 24, 2020) available at: 
https://www.mha.gov.in/sites/default/files/MHAOrderextension_1752020_0.pdf (Last visited on Jun. 17, 2020).  
974 The Essential Commodities Act, 1995 (Act 10 of 1955), s 2(a). 
975 Drugs and Cosmetics Act, 1940 (Act 23 of 1940), s 3(b). 
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the abovementioned schedule of the Commodities Act, which was known as 

the Essential Commodities Order, 2020 (‘Order’)976. The said Order was to 

come into force from the date of its publication in the Official Gazette. This 

was done to boost the supply of surgical masks and hand sanitizers and prevent 

its hoarding to generate illicit profits. The move was made to strike back at 

COVID-19. The Order was only effective till June 30, 2020, to ensure proper 

availability of these items in the market at the correct price given the outbreak 

of coronavirus 

 

Application of Literal Rule of Interpretation at the time of natural disaster  

 

“When parties set down their agreement in a clear, complete document, . . . evidence outside 

the four corners of the document as to what was really intended but unstated or misstated is 

generally inadmissible to add to or vary the writing.”977 

 

If a Statute or an Act has been drafted, it doesn't need to derive the meaning 

from a dictionary. However, if ambiguity prevails, the parties need to rely upon 

the dictionary meaning. By simply discarding the ordinary meaning as it is 

derived from the dictionary, would destroy the purpose of the literal rule of 

interpretation978. This is applicable even in the case of contracts. Any contract 

defines the key terms. However, if drafters fail to do so, reliance must be placed 

on ordinary meaning. For instance, if the term 'disaster' has been used in the 

contract but not defined, reliance can be placed on the activities relevant to the 

parties in that particular situation.  Similarly, when we see the use of the term 

disease in the Epidemic Diseases Act, 1897979 (‘The Epidemic Act’), no clear 

definition has been given. Section 2 of the Epidemic Act, merely states ‘any 

dangerous epidemic disease’, which is highly ambiguous. This is when reliance 

                                                
976 Government of India, Ministry of Consumer Affairs, Food and Public Distribution (Department of Consumer 
Affairs), F.No. 26(1)/2020-ECR&E, (Mar. 13, 2020) available at: 
https://consumeraffairs.nic.in/sites/default/files/file-uploads/essential-commodities-order/1087.pdf (Last visited 
on: Jun. 18, 2020). 
977  W.W.W. Associates, Inc. v. Giancontieri, 77 N.Y.2d 157, 162 (1990). 
978 Raja Benoy Kumar Sahas Roy (1957) 32 ITR 466 (SC). 
979 Epidemic Diseases Act, 1897 (Act 3 of 1897), s 2. 
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must be placed on ordinary dictionary meaning for a better understanding. 

Words are neither passive agents that carry the same meaning in all contexts nor 

come in the same shape or size. Each word has a penumbra of meaning which 

no draftsman can cut away. Words cannot be confused with mathematical 

numbers or equations980. For instance in a contract, if there is a clause that 

provides for a list of natural calamities or diseases, followed by the term 

‘namely’, it becomes impermissible to add more981.  

 

EJUSDEM GENERIS  

 

The Latin term ejusdem generis means ‘of the same kind or nature’982. Under this 

principle of construction, the meaning of general words is deduced with the 

help and as an implication of confined terms. Usually, general terms have a wide 

meaning, which leaves scope for open interpretation. Such terms must be 

followed by specified terms that have a distinct genus or a category983. For instance, 

if we consider a clause that allows permit ‘vehicles’ such as trucks, scooters, cars, 

and buses, in this case, ships and airplanes won’t classify in the category of 

‘vehicles’ in this case, as it deals with transportation on land.  

 

The use of this maxim can be quite sticky. For applying the maxim, there must 

be a genus existing in the context. With the mere presence of a species, this 

ejusdem generis, cannot be put into praxis984. As an exemplar, if the context bears 

only the term water rates, it would be classified as a species and not a genus985. 

 

The Hon’ble Supreme Court has attempted to lay down a clear meaning to the 

term ejusdem generis, where it observed that the rule exists to re-unify specific and 

general words. The doctrine is applicable when:  

 

                                                
980 Directorate of Enforcement v. Deepak Mahajan (1994) 3 SCC 440. 
981 Bangalore Turf Club Ltd. and Ors. v. Regional Director, Employees State Insurance Corporation and Ors.,AIR 2015 SC 221. 
982 Maharashtra University of Health Sciences and Others v. Satchikitsa Prasarak Mandal and Others, (2010) 3 SCC 786.  
983 Kavalappara Kottarathil Kochunni v. State of Madras, AIR 1960 SC 1080. 
984 Rajasthan State Electricity Board, Jaipur v. Mohan Lal & Ors, (1967) 3 SCR 377. 
985 United Towns Electric Co. Ltd. v. Attorney-General for Newfoundland, (1939) I AER 423. 
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1. The statute contains an enumeration of specific words; 

2. The subjects of enumeration constitute a class or a category; 

3. That class or category is not exhausted by enumeration; 

4. The general term follows the enumeration and; 

5. There is no indication of a different legislative intent.986 

 

The principle must be used with great caution because a general word is bound 

to lose its meaning and it derives meaning from the intent of the legislature. It 

is necessary that words of the similar genus must be clubbed together and 

segregated accordingly so that a general term can derive its meaning from that 

particular genus.  

 

Application of Ejusdem Generis in the COVID-19 pandemic  

 

Nature has always been unpredictable and caught humans by surprise for 

various events that one could not have foreseen. When unforeseen 

circumstances arise, usually parties resort to Section 32 and 56 of the Contract 

Act. Before we dive into Section 32987 of the Contract Act, the term ‘contingency’ 

must be first understood. Contingency in layman’s language is a future event or 

circumstance which is possible but is difficult to predict with certainty. 

Although contingency is not defined in the Contract Act, we can see it getting 

highlighted as a Contingent Contract.  A contingent contract is defined under 

Section 31988 of the Contract Act, “a contract to do or not to do something, if some event, 

collateral to such contract, does or does not happen.” While Section 32 of the Contract 

Act states that a contract cannot be enforced as it depends on the contingency 

of the happening of the event. If the event becomes impossible then the 

contract becomes void. Section 56989 of the Contract Act states that when an 

agreement becomes impossible to act, it becomes void.  

 

                                                
986 Amar Chandra Chakraborty v. Collector of Excise, (1972) 2 SCC 442.  
987 Supra note 955, S. 32. 
988 Id., S. 31. 
989 Id., S. 56. 
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Usually, the principle of ejusdem generis is applied in a contract containing the 

force majeure clause. It is often seen that a force majeure clause may contain the term 

‘etc.’ as a term, it is quite broad. If ‘etc.’ is placed right next to specific terms, 

then it should be read in the context of ejusdem generis, where the general terms 

get its interpretation in the color of specific terms990. As an illustration, if a 

contract has a clause dealing with a list of diseases such as cholera, typhoid, 

amebiasis, hepatitis, gastroenteritis followed by ‘etc.’, then ‘etc.’ would be read 

in context with the mentioned water-borne diseases only. However, the 

principle is applicable only when there is no contrary meaning to it, in the 

context991. 

 

As per the guidelines released by the Ministry of Home Affairs in July 2020992 

for a phased re-opening in the non-containment zones, cinema halls, theatres, 

parks, bars, entertainment parks, swimming pools, auditorium, and ‘similar 

places’, are allowed to resume. The term ‘similar places’ refers to places of 

recreation. Thus, a religious place of worship would not fall under the term 

‘similar places’ but a gymkhana would as the genus relates to places of 

recreation.  

 

The High Court of Madras (‘Madras High Court’) was posed with an 

interesting question with regards to a notification under which the provisions 

of the Employees State Insurance Act, 1948 993(‘ESI Act’) was extended to 

cover educational institutions. Conflicting views with regards to its 

interpretation were observed. Section 1 (5) of the ESI Act states “....other 

establishment or class of establishments, industrial, commercial, agricultural or otherwise…” 

where ‘or otherwise’ as a term was questioned. There is a reason why the term 

‘establishment’ has not been deliberately defined in the ESI Act, as it construes 

wide power to the Government to tweak the term as per the situation. Similarly, 

                                                
990 Konanki Krishnaiah & Ors. v. The District Collector, Cuddapah & Ors., 1989 SCC OnLine AP 316.  
991 Sarat Chandra Ghose & Ors. v. Entaz Sheik & Ors., AIR 1918 Cal 206.  
992 Government  of India, Ministry of Home Affairs, Guidelines for Phased Re-opening ( Unlock No. 3). No. 40-
3/2020 DM-I (A), (Jul. 29, 2020) available at https://www.mha.gov.in/sites/default/files/Unlock3_29072020.pdf. 
(Last visited on Aug. 10, 2020) 
993 Employees State Insurance Act, 1948 (Act 34 of 1948), 
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‘employee’994 provides for the widest possible definition. Since the term 

‘establishment’ has not been defined, it can be interpreted broadly to include 

private educational institutions. This was done keeping in mind the socio-

economic justice seeking to be provided by the ESI Act and the situation at 

hand995. ‘Or otherwise’ must be read concerning establishments, agricultural, 

industrial, or commercial set-ups.  This case law is a classic example of how the 

Latin maxim must not strictly be used but must show variations as per the need 

of the hour. It depends upon the interpretative skills of the judiciary to 

determine the word that is being interrogated. 

 

Application of Ejusdem Generis at the time of natural disaster and 

diseases 

 

With every disease, infection, or virus emerging in the society which mankind 

has never encountered in its history, it strives hard to find a solution to either 

reduce the effect or curb the problem. It takes months and years of research 

and clinical testing before introducing vaccines or drugs in society. This is to 

ensure that such life-saving medications are made available to every person, 

from every stratum, to extend life expectancy. For which, the Government 

under various regimes ensures either an exemption or a very minimal amount 

of tax imposed.  

 

Usually, to cure a disease, the drug has certain vital elements. To classify them 

and grant an exemption, a notification is released by the Government stating 

the elements to be check-listed in the drug to be eligible for the same. Simply, 

if multiple manufacturers produce a drug to cure the disease, but all of them 

have the same ingredients and components, it does not deter anybody from 

seeking an exemption. A different name should not create a hurdle in granting 

an exemption. If a drug has all the elements and constituents required to qualify 

                                                
994 Supra note 991, S 2(9). 
995 All India Pvt. Educational Institutions Association v. State of Tamil Nadu, 2020 SCC OnLine Mad 1641. 
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for an exemption that shall be given priority over the name. Differentiation 

should be made only when the constitution of the drug varies996.  

 

When it comes to natural disasters, parties usually draft clauses in the contract 

which would state that ‘the party shall be relieved of the liability to…. such as war, 

rebellion, mutiny, civil commotion, riot, strike, lockout, fire, flood, forces of nature, major 

accident, an act of God, change of law, and any other cause beyond the control of the defaulting 

party’. While it is very easy for a contracting party by enforcing the force majeure 

clause to shred off the duty to pay compensation, it may not hold correct at all 

times. It again depends on the interpretation of the Court997.  

 

The term ‘any other cause’ would be read with force majeure events mentioned in 

the clause, as stated above. The clause does not predict a permanent failure in 

performance of the obligation but a temporary amnesty provided to the parties 

from performing their obligations or paying the dues and compensations. Such 

a clause is temporary and has a restrictive application. Often parties try to find 

even a temporary recourse by enforcing such clauses but it is upon the judiciary 

to either allow the clause to rescue the needy or benefit the privileged. Often 

we come across the term ‘or otherwise’, be it in acts, orders, or contracts. The 

said term, can, at the same time be, quite versatile and consulting. The stance 

taken by the English and Indian Courts is poles apart. In the case of Skinner & 

Co.998, the Lordships determined the true meaning of the words ‘or otherwise’, 

by reading it in the bracket of ejusdem generis. It was held that ‘or otherwise’ must 

be read with ‘circulars’ and ‘advertisements’, keeping in mind the Latin maxim. 

This was solely done because the general word was given a meaning keeping in 

mind the identified genus. Where the context and object of the Act do not 

require restricted meaning to be attached to words of general import, the Court 

must give those words a plain meaning.  

 

                                                
996 Mercury Laboratories Pvt. Ltd. v. State of U.P. and Ors. (2000) 119 STC 271 (All). 
997 Jindal India Thermal Power Limited v. PGCIL, 2020 SCC OnLine CERC 28. 
998 11 (1893)1 Ch D 413. 
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NOSCITUR-A-SOCIIS 

 

The well-known principle of statutory interpretation, noscitur-a-sociis means, 

when “associated words take their meaning from one another”999. The maxim has been 

described by Diplock, C.J. as traitorous one unless one knows the societas to 

which the socii belong1000. Usually, terms that have homologous meanings and 

are exhaustive, are coupled together so that they take the color of each other. It 

is important to bear in mind a few guidelines before applying the principle that 

does not restrict itself to the interpretation of words as it also includes the time 

at which the law was passed1001 and the object of the Act passed.1002The two 

must be taken into consideration, to derive a true meaning. The said principle 

cannot be applied to words that have been deliberately given a wider meaning 

by the legislature. It can be applied only when there exists dubiousness in the 

use of narrower and wider words. When goods or commodities are segregated 

in separate entries or columns, some are bifurcated separately while a few are 

clubbed together. On grouping them, each word in that entry or column takes 

color from each other1003.  

 

Application of Noscitur-a-sociis in the COVID-19 pandemic 

 

Keeping in mind the sudden spurt in the unseen pandemic in human history, 

the Government had taken various steps to ensure the safety of its citizens. 

Periodically, the circulars, orders, and notifications were issued, pan India or 

affecting specific States/UT as the situation is sui generis.  

 

In the very recent Anil K. Aggarwal & Anr. v. UOI. & Ors.1004, a very interesting 

use and dismissal of the Latin maxim can be observed.  An Office 

Memorandum (‘OM’) was issued by the Ministry of Health Affairs (‘MHA’) 

                                                
999 State of Bombay v. Hospital Mazdoor Sabha, (1960) 2 SCR 866. 
1000 Letang v. Cooper, 3 (1965) 1 QB 232. 
1001 Bank of India v. Vijay Transport, 1988 Supp. SCC 47. 
1002 Tata Oil Mills Co. Ltd. v. CCE, 5 (1989) 4 SCC 541. 
1003 Pardeep Aggarbatti v. State of Punjab, (1997) 8 SCC 511. 
1004 2020 SCC OnLine Del. 576. 
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along with Department of Public Enterprises (‘DPE’), as on 16th April 2020, 

stating the revised guidelines and measures to be taken by Ministries and 

Departments of Government of India (‘M&D of GoI’), State and duty 

Governments and authorities in the view of COVID-19 in the country. A writ 

of mandamus as prayed for against the Public Sector Undertaking (‘PSU’) that 

fell in the category of ‘non-essential services’ such as the Steel Authority of India 

Ltd (‘SAIL’), National Buildings Construction Corporation (India) Ltd 

(‘NBCC’), Engineers India Ltd (‘EIL’), Indian Railways Construction 

International Ltd (“IRCON”) and the Rail India Technical and Economic 

Service (‘RITES’), stating that they have breached Order dated 15th April 2020, 

issued by the MHA, to shut down the industries keeping in mind the Order 

issued, as on 16th April 2020, by the MHA and DPE. The Hon’ble High Court 

of Delhi (‘Delhi High Court’), however, dismissed the writ of mandamus 

because the term ‘offices under their control’, as used in Clause 181005 of the 

Guidelines of 15th April 2020,  cannot be lexicographically dissected, as it would 

be thoroughly misconceived. The Courts are not vested with the power to either 

re-write the MHA guidelines or classify between industries and activities being 

‘essential’ or ‘non-essential’. The Petitioners sought to invoke Article 141006 of 

the Constitution of India, stating that if relaxations are made soon, then it shall 

be made across all the industries and not restricted to PSU. Reliance was placed 

on the maxim noscitur-a-sociis. The Delhi High Court, however, laid down that 

the maxim can be relied upon only when wider words with words of narrower 

significance, is doubtful. All offices, under the control of M&D of GoI, are 

covered in the said clause. 

 

                                                
1005 Government of India, Ministry of Home Affairs, Offices of the Government of India, its Autonomous / 
Subordinate offices, will remain open, as mentioned below : 
1. Defence, Central Arms Police Forces, Health and Family Welfare, Disaster Management and Early Warning 
Agencies (IMD, INCOIS, SASE, and National Centre of Seismology, CWC),  National Informatics Centre (NIC), 
Food Corporation of India (FCI), NCC, Nehru Yuva Kendras (NYKs) and Customs to function without any 
restriction). 
2. Other Ministries and Departments, and offices under their control, power to function with 100% attendance 
of Deputy Secretary and levels above that. Remaining offices and staff to attend upto 33% as per requirement.  
available at : https://ipc.gov.in/images/MHA_order_dt_15.04.2020_with_Revised_Consolidated_Guidelines.pdf ( 
Last visited on Jul. 3, 2020). 
1006 The Constitution of India, art 14. 
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A lot of flak was received by the Government for abruptly shutting down the 

non-essential industries and services temporarily and prolonging the lockdown, 

thereby hampering the economy. The Order passed, at this point sounds 

reasonable, keeping in mind the on-going circumstances, as ‘reasonableness’ is 

static1007. Industries and services are the wheels of our economy. With multiple 

notifications and circulars regarding their temporary closure and reduction, 

there has been a sense of confusion. It has created unrest amongst them 

considering the business continuity. There may persist a lacuna concerning the 

terms used. For instance, Industrial Disputes Act, 1947 (‘ID Act’), defines 

‘industry’ as “any business, trade, undertaking, manufacture, or calling of employers and 

includes any calling, service, employment, handicraft or industrial occupation or avocation of 

workmen”1008. The term service cannot be used broadly if the legislature never 

intended to do so. If ‘service’ is given a broader meaning, then it would include 

all kinds of calling services and those being public and private. By doing so, it 

strips the real essence of the maxim and the true purpose of the statute1009.  

 

Application of Noscitur-a-sociis at the time of disasters and diseases 

 

An insurance policy's clause stated that “.....Company shall not be liable to make good 

any loss or damage by fire which may happen or take place employing any invasion, 

insurrection, riot, or civil commotion, or of any military or usurped power, or any loss by theft 

at or after a fire.”1010 Keeping the said Latin maxim in mind, ‘military or usurped 

power’ must be read as military and usurped power. The term ‘military’ in 

context with the clause as found in the policy, refers to, usurped military power, 

either that exerted by an invading foreign enemy, or by an internal armed force 

in insurgence, sufficient to replace the laws of the land and displace off the 

                                                
1007 John D. Inazu, “Beyond Unreasonable”, Nebraska Law Review, 5-8, Aug. 2020, available at : 
https://poseidon01.ssrn.com/delivery.php?ID=61702202212109208108902701107008602801605308904706100306
502408708808511002900807006610002901702304211611012010012408911211309501205404602804908608806711
610309412410106206900810212506409710611911609609206510209206712110700200407900012709608407412502
0001&EXT=pdf ( Last visited on Aug. 10, 2020). 
1008 Industrial Disputes Act, 1947, (Act 14 of 1947), s2 (j). 
1009 Supra note 955. 
1010 Insurance Company v. Boon, 95 U.S. 117, 24 L.Ed. 395 (1877). 
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constituted authorities1011. It would not consist of lawful military power. Hence, 

any loss caused by usurped military power or invasion, would not be borne by 

the insurance company as it fits well in the clause. When one has to determine 

a word or a set of words, they do not obtain their color in isolation but when 

they are read structurally and, in its context of own, the meaning may vary with 

contextual setting. 

 

If an insurance policy states that it shall not cover any losses arising from a riot 

and if the word has not been defined, it can be a challenge to the parties. It is 

when the Latin maxim is put to use. The judiciary can then choose between legal 

meaning or ordinary dictionary meaning. Specifically, when it comes to 

contracts of insurance, it must be given a legal and a technical meaning. By 

giving it an ordinary meaning, one broadens its scope1012. In every individual 

contract, the context must be read with the intention of parties.  

 

Typical force majeure clauses include war, riots, strike, and ‘act of God’. 'Act of 

God' denotes natural events that cannot be prevented against, such as 

earthquakes, tsunamis, floods, etc. Whether a virus pandemic amounts to ‘act 

of God’, will depend upon numerous factors such as, whether the phrase is 

defined in the contract or force majeure clause has been defined to include 

pandemics and epidemics, where the noscitur-a-sociis would be helpful in terms of 

construction and interpretation.  

 

CONSTRUCTION OF A CONTRACT  

 

Basic constituents must be present while drafting a contract as per the Contract 

Act. Section 2 (e) of the Contract Act1013 lays down the need for having an 

agreement as, “Every promise and every set of promises, forming the consideration for each 

other, is an agreement”. It is also essential that the agreement enforceable must by 

                                                
1011 Insurance Co., 95 U.S. 117, 24 L.Ed. 395 (1877). 
1012 Shantilal H. Shah & Ors. v. Union of India (Fire & General Insurance Co. Ltd.), 1974 SCC OnLine Bom 38. 
1013 Supra note 955, s 2(e). 
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law for it to be a contract as per Section 2 (h)1014 of the Contract Act. Apart 

from these, the following as seen in Section 10 of the Contract Act1015, must be 

present, namely : 

 

- Free consent to enter into a contract; 

- competency of parties ; 

- lawful consideration; 

- lawful object; 

- an agreement must not have been expressly declared void under the 

Contract Act or any other Act and; 

- a contract must be made in writing or the presence of witnesses, or any 

law relating to the registration of documents 

 

Alongside, the fundamentals for a contract, the following shall be borne in the 

minds of those drafting a contract. 

 

THE INTENTION OF THE PARTIES 

 

When faced with the question of interpretation of a contract, the first element 

that has to be noticed is the intention of parties. Right from entering into a 

contract to drafting a contract, the moot component that ought to be existing 

is the ‘intention’. When used in the construction of wills and other documents 

means ‘the sense and meaning of it, as gathered from the words used therein’1016. The 

Contract Act reiterates that under Section 2, the parties have to satisfy the 

essential to constitute a valid contract unless a contrary intention appears from 

the context, which makes it evident that intention must be present between the 

parties. Lord Atkin has placed reliance on the intention of contracting parties as 

it creates legal obligations. Intention denotes free-will of the parties to enter into 

a legal and contractual relationship. This means that this relationship has not 

                                                
1014 Id., s 2(h). 
1015 Id., s 10. 
1016 Black H., Black’s Law Dictionary, 948 (West Publishing Co., Minnesota,  Revised 4th ed. 1968). 
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been entered into due to coercion. The parties must enter the contract out of 

their own free will. The promisor would clearly show an intention to be legally 

bound, thus, inducing the promisee to reasonably expect performance or a legal 

remedy, but the promisor would not be bound if that was not his intention in 

the first place.1017 

 

Unambiguity in contracts 

 

Legal experts who draft contracts, do it in a manner that leaves very little space 

for interpretation before the Courts when a dispute arises. A well-written 

contract usually provides for definitions of the key terms used in the contract 

and a methodology for resolving any ambiguity that may arise. It is essential to 

define every key term in the contract so that it leaves no room for debate in the 

future. Moreover, when parties agree on a point, it must be noted down in the 

contract so that the Court’s interpretation is funneled down to the provisions 

of the contract. 

 

However, it is often noticed that lawyers dig deep into the meaning of every 

word to understand its ambiguity and resolve the inconsistencies. Usually, when 

a contract, statute, or constitutional provision is drafted, it can have two views. 

When the judiciary has to choose between two views, it becomes quite 

diaphanous. Different Courts will take a divergent view on an ambiguous 

clause1018. Thus, to prevent complications in the future, drafters of the contract 

must ensure that the text shall be unambiguous, such that when interpreted, is 

susceptible to only one meaning. It is a well-founded rule that when a language 

is unambiguous and admits of only one meaning no question of construction 

of statute arises. When words are capable of only one construction, it is not 

open for the Courts to adopt a hypothetical construction.  

 

                                                
1017 Dena Valente, “Enforcing Promises, Consideration and Intention in the Law of Contract”, University of Otago, 
3-15, Oct. 2010. available at https://www.otago.ac.nz/law/research/journals/otago036314.pdf  (Last visited on Sep. 
1, 2020) 
1018 Wood v. Capita Insurance Services Limited (2017) UKSC 24. 
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Avoiding generic force majeure clauses 

 

Events that trigger the operating clause must be clearly defined. It is essential 

that they must be added as it depends upon the negotiation between the parties. 

As such the force majeure clause if not clearly defined, it depends on the 

interpretation of Courts. It is in the interests of both parties to ensure that the 

force majeure clause is clearly defined. When the clause is not drafted well and is 

given a broad meaning, it exposes the client to a higher risk in the future. Such 

clauses are tailor-made, depending upon the requirements of an individual. It is 

essential to define the clause i.e. the event, but the events should be broadly 

mentioned, list the consequences of the probable event and provide for an 

optional termination, payment or release, although, this is not a hard and fast 

rule to be followed, a generic outline that must be followed by the parties. If 

unforeseeability is coined in the force majeure clause, Courts usually look into the 

facts of the case, and it is upon their discretion to determine it. Parties must also 

be careful in using the term ‘other similar events’, as it narrows down the scope 

of interpretation. Courts restrict the events to those similar events only. While 

drafters of contract may beautifully cater to the needs of parties by personalizing 

a force majeure clause, they often miss out on invocation. An obligation must be 

placed on the party claiming force majeure to invoke the clause within a specified 

period from the date of the happening of such event or else the clause can be 

misused.  

 

Force majeure and frustration of performance 

 

Often we come across force majeure and frustration of performance. The terms at 

times are used interchangeably, although the concepts are poles apart. For a 

basic understanding, one must remember that force majeure when invoked only 

amounts to a temporary suspension of the obligation while the frustration of 

performance leads to an absolute termination of performance or contractual 

obligation. Force majeure is invoked when it becomes unfeasible for one of the 

parties to perform due to an event that is unanticipated ad interim. The 
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frustration of performance is also known as an impossibility or impracticality to 

perform. The concept of impracticality finds its roots from the famous English 

Common Law of ‘Doctrine of Impossibility’. The usage of this principle can be 

traced down in Taylor v. Caldwell1019, where it was held that in a contract it is 

assumed that a thing or a person will continue to exist, however, if the person 

or thing perishes, then there is an impossibility to perform the obligation. After 

the contract has been duly drafted, an event may occur, which is not predicted 

by the parties. Such an atypical event makes the party’s performance impractical 

i.e. truly burdensome. Therefore, such a party ends up seeking relief because the 

occurrence was not his fault. Usually, there is a presupposed condition that 

amounts to a failure of performance. 

 

 If there is a delay in delivery or failure in performance by either party to the 

contract which has been made impracticable due to the occurrence of a 

contingency, the non-occurrence was used as a basis on which the contract was 

entered bona fide, may be dismissed. Impossibility can be pleaded by the parties 

when it was not contemplated at the time of drafting. Only an unforeseen event 

would constitute impossibility such as a natural disaster not anticipated by the 

parties while entering into the contract. It must be remembered that changes in 

market trends wouldn’t amount to the impossibility of performance.  

 

The ‘Doctrine of Frustration’, in Section 56 of the Contract Act1020, 

encompasses the concept of frustration to perform amounting to a cessation. It 

is settled law that the causes of frustration must not have occurred because of 

the default of either party but due to an event beyond the control of parties. But 

when the parties have foreseen the intervening event, then the contract shall 

stand despite the occurrence of such an event.  

 

  

                                                
1019 (1863) EWHC QB J1. 
1020 Supra note 987.  
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Careful reliance on other statutes 

 

While drafting a contract, the parties must be aware of the definitions of 

terminologies used in various statutes and come to a common consensus 

whether they want to rely completely on the given definition or add more terms 

from the common meaning as derived from the dictionary. Key terms in 

contracts carry great value and must be well defined by the contracting parties. 

In a peculiar case where terms are not elucidated, parties can rely upon the Act 

that is relevant to their contract. For instance, the term ‘disaster’ as defined 

under the Disaster Management Act, 2005 means “catastrophe, mishap, calamity or 

grave occurrence in any area, arising from natural or man-made causes, or by accident or 

negligence which results in substantial loss of life or human suffering or damage to, and 

destruction of, property, or damage to, or degradation of, environment, and is of such a nature 

or magnitude as to be beyond the coping capacity of the community of the affected area”.1021 

Looking at this definition of disaster in light of the current COVID-19 scenario 

it is clear that from a strict interpretation of the definition would lead to 

hardships for the parties as a disease does not fall within the scope of a disaster. 

Taking the help of a wide definition would not only protect the interests of the 

parties but also save the time of the courts if they have to interpret the terms of 

the contract. 

 

  

                                                
1021 Supra note 957, s 2(d). 
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CONCLUSION 

 

In toto, COVID-19 has wobbled the basis of commercial transactions. Although 

the fundamentals of statutory interpretation have remained unchanged over the 

years, evolution can be witnessed in its application and usage with changing 

scenarios. One must always remember that no matter how drastically the 

situation changes, the law must always be protected and guided by sound 

principles of justice and equity. Desperate times such as COVID-19 can create 

havoc amongst people. It is essential to adhere to the basic principles of 

construction of contracts, wherein the intention of parties is reflected. At the 

same time, one must be mindful of the situation present at the time of drafting 

and must attempt to foresee the contingencies of an event to the best of their 

ability. The objective of any contract must be to seal the probable loop-holes 

that invariably give rise to multitudinous interpretations leading to costly 

litigations. It is only then one would prepare a contract that may face fewer 

disputes. Certain clauses can act as a hitch for the parties when not curated well, 

such as the force majeure clause. Such a clause, if not tailored to the needs of 

parties, can act as a bane than a boon. In times like these, judicial interpreters 

are posed with some interesting challenges of interpretation that must be dealt 

with utmost care and caution. The judges analyze novel circumstances, facts of 

the matter, nature, and the terms used in a contract. It is therefore advisable that 

contracting parties must take enough legal guidance so that they can allocate the 

risks, negotiate a strategy, and draft a water-tight contract to preserve its sanctity. 
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JURISPRUDENCE ON CUSTODIAL TORTURE 

AND POLICE REFORM 
-SIDHARTHA SINGH* 

 

“To strike balance between the needs of law enforcement on one hand and the protection of 

citizens from oppression and injustice at the hands of the law enforcement on the other, is the 

perennial problem of Statecraft. The pendulum over the years has swung to the right.” 

-Lewis Mayers 

 

ABSTRACT 

 

“This is what I have to say about the wounds on the body of the said accused. Since he was a 

hard-core criminal, he refused to give any information. It was essential to get that information 

from him, that’s why [the police] used the “truth seeking” belt and beat him up in front of me. 

He was so weak after the beating that when he got up to drink water, he was dizzy with pain 

and collapsed against the window, breaking his lower jaw.” This the statement given by a 

police constable while testifying in Julfikar Shaikh’s custodial death investigation. 

  

                                                
* Student, 3rd Year, Amity Law School, Delhi (GGSIPU). 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|553 

INTRODUCTION  

 

Janardhan was arrested by the Police on August 2, 2009 from his home and 

was taken into custody by them. The family members of the victim stated that 

they saw 4 policemen beating him. On August 4, he died. The Police said “what 

can we do? He died of heart attack.” Soon after, investigation revealed that the Police 

did not follow the proper arrest procedure while detaining him. 

 

Agnelo Valdaris was arrested by the Police along with three others accused 

and was brutally beaten. His offence was stealing goods. During the mandatory 

check-up, Valdaris told the Medical Officer that he was tortured by the Police. 

Before he could be presented before the Magistrate, the Police stated that 

Valdaris was hit and killed by a train while he was trying to escape. However, 

the family of the victim believes that he was killed by the Police. 

 

In India, a country who prides herself as the epitome of the Rule of Law, 5 

people are being killed in custody each day. A total of 1,731 people were killed 

in custody in 2019 alone, out of which 125 were in Police Custody. Uttar 

Pradesh topped with 14 deaths followed by Tamil Nadu.1022 Of the 125 cases in 

police custody, 93 persons (74.4%) died due to alleged torture or foul play, while 

24 (19.2%) died under suspicious circumstances in which the police cited suicide 

(16), illness (seven) and injuries (one). The reasons for the custodial death of 

five others (4%) were unknown, as per the report. According to the report, 

between 2005 to 2018, 281 cases of custodial torture were registered and 54 

policemen were charge sheeted as well but no conviction has ever been made. 

The methods adopted by the police are as barbaric as they can get. The Report 

reveals that some of the methods of torture includes hammering iron nails in 

the body, pouring hot oil on private body parts, electric shocks and forcing 

people to perform oral sex. Justice A.N. Mulla summed it up incisively when he 

                                                
1022 INDIA: Annual Report On Torture,2019, National Campaign Against Torture, June 26, 2020.  
Http://Www.Uncat.Org/Wp-Content/Uploads/2020/06/INDIATORTURE2019.Pdf} 
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said, “There is not a single lawless group whose record of crimes come anywhere close to the 

record of that single organised unit known as the Indian Police Force.”1023 

 

Recently the death of Jayaraj and Bennix in the Police Custody at Sathankulam 

Police Station in Toothikudi District in Kerala came to light and ignited the 

public sentiment which led to people protesting for a change in police reforms 

and the passing of an Anti-Torture Law. The push for such reforms is not new 

and has been going on since the late 70’s. However, it took the gruesome deaths 

of a father-son duo to galvanise the movement yet again. In the words of Anne 

Frank, “Dead People receive more flowers than the living ones because regret is stronger than 

gratitude.” In the wake of the murder of Jayaraj and Bennix it has become 

imperative to know about the jurisprudence on Custodial Torture and Police 

Reforms. 

 

In this Article the Author will highlight the judicial decisions which had a 

mammoth impact on the Jurisprudence of Custodial Torture with reference to 

custodial torture meted out to Jayaraj and Bennix. Furthermore, the Author will 

also bring to light the various safeguards, both constitutional and statutory, 

which are available to the accused and also the defences claimed by the 

administration. The Author will also point out the lacunae existing in reference 

to the international obligation of our nation.  

 

JUDICIAL DECISIONS 

 

The Judiciary and most importantly the Apex Court has elaborated numerous 

times on the misuse of police powers and laid down guidelines to prevent such 

gregarious violations of human rights. In the late 70’s a landmark decision was 

given by the Apex Court regarding treatment of Prisoners and Prison Reforms. 

The case was Sunil Batra v. Delhi Administration1024.  

 

                                                
1023 State Of U.P. V. Mohammed Naim,(1964) AIR 703.  
1024 Sunil Batra V. Delhi Administration (1980) AIR 1579. 
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Justice V.R. Krishna Iyer speaking for the bench remarked that “in our 

constitutional order, it is axiomatic that prison laws do not swallow up the fundamental rights 

of the legally unfree and as sentinel on the qui vive, courts will guard the freedom behind 

bars…. intolerant to executive echelons.”  

 

The Court also brushed aside the “hands-off” doctrine which can be 

understood by reading the obiter in Ruffin v. Commonwealth1025, “He has, as 

a consequence of his crime, not only forfeited his liberty, but all his personal rights…He is for 

the time being, slave of the state.” 

 

Krishna Iyer J. famously stated that, “Part III of the Constitution does not part company 

with the prisoner at the gates.” But as the statistics suggest, the Courts have not been 

able to protect the fundamental rights of the underprivileged and incarcerated.  

 

According to various reports, Jayaraj allegedly made some critical remarks about 

a police patrol team on June 18 for insisting shop owners to shut shops early 

for lockdown rules. An auto driver had informed the police about these remarks 

and a team of police had come the next day to take Jayaraj into custody. After 

an agitated police team had taken Jayaraj in custody, his son, J Bennix, aged 32, 

followed the police team to the station. When he asked why his father was being 

beaten, the Police became agitated and took both father and son into the lockup 

and “thrashed them for hours”, stated a police officer who testified in front of 

judicial magistrate who was conducting magisterial inquiry under Section 176 

of Code of Criminal Procedure.  

 

They were charged under Sec 188 (Disobedience to order duly promulgated by 

the Public Servant), Sec 269( Action likely to spread disease), Sec 353(Use of 

force against a Public Servant) and Sec 506(Criminal Intimidation) of the IPC. 

According to the First Schedule appended to Code of Criminal Procedure, all 

these offences are categorised as “Cognizable offences”. In D.K. Basu v. State 

                                                
1025 Ruffin V. Commonwealth (1871) 62 VA 790. 
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of West Bengal1026 the Court noted the recommendations of the 3rd National 

Police Commission Report in para 21 regarding arrest made in cognizable 

offences. The report suggested that a person’s arrest in a cognizable offence can 

be justified if the;  

 

a) case involves grave offences such as murder, dacoity etc. and it is 

necessary to bring his movements under restrain to infuse confidence 

in victims. 

b) accused is likely to abscond and evade the processes of law.  

c) accused is given to violent behaviour and is likely to commit further 

crimes. 

d) the accused is a habitual offender. 

 

Clearly, none of the conditions are fulfilled and thus the arrest cannot be 

justified and hence is unconstitutional. The Apex court in Joginder Kumar v. 

State of U.P.1027 noted that, “No arrest can be made just because it is lawful for the police 

officer to do so” and also opined that “The quality of a nation's civilisation can be largely 

measured by the methods it uses in the enforcement of criminal law.” It will be an 

understatement to say that our nation is light years behind when it comes to 

Criminal Reforms. 

 

One important concept regarding arrest was also propounded by the Court in 

both Basu (supra) and Joginder Kumar (supra) namely, Principle of Necessity. 

This principle was propounded by Sir Cyril Philips Committee also known as 

The Royal Commission Report on Criminal Procedure in the United 

Kingdom. The main objective of this principle is that police can exercise powers 

only in those cases in which it is genuinely necessary to enable them to execute 

their duty to prevent the commission of offences, to investigate crime. The 

arrest of Jayaraj and Bennix stands in contempt of this principle.  

 

                                                
1026 D.K. Basu V. State Of West Bengal (1997) 1 SCC 416. 
1027 Joginder Kumar V. State Of U.P (1994) AIR 1349. 
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The D.K. Basu case (supra) is considered as a landmark judgment which sought 

to protect the accused against violent police atrocities and championed police 

reforms. The Court noted the importance of mental health in para 12 of its 

judgment and said, “Real concern is not only the infliction of body pain but also the mental 

agony which a person undergoes within the four walls of the police station or lock-up.”1028  The 

Court in this case relied upon the 113th Law Commission Report on Custodial 

Torture and advocated for insertion of Section 114B in the Indian Evidence 

Act, 1872. The section reads that if there is evidence that injury was caused 

during the period when the person was in the custody of the police, the Court 

“may presume” that the injury was caused by the police officer having the custody 

of that person during that period.1029 This presumption although, is rebuttable. 

Unfortunately, no such action has been taken by the Governments even after 

23 years since the judgment.  

 

The Apex Court issued a set of guidelines in this case which have now been 

incorporated in Cr.P.C.1030, albeit not followed. Some of the directions given by 

the Court included visible and clear identification tags worn by the officer 

handling investigation, the arrest memo shall be attested by at least one witness 

who may be a family member of the accused or any respectable member of the 

society, arrested person has a right to inform one person of his arrest, he has a 

right to be informed that he can call any one person he wants and inform them 

of his arrest, an entry regarding the arrest of the person shall be made in the 

case diary which shall disclose the name of the accused and the police officials 

who made the arrest and the arrestee may be permitted to meet his lawyer during 

interrogation. The Court, to ensure that its guidelines are followed, stated that 

a failure to comply with the requirements will not only render the police officials 

liable to departmental inquiry but can also be punished for Contempt of Court. 

 

                                                
1028 Infra Note 9. 
1029 Section 114b, Indian Evidence Act, 1872.  
1030 Section 41B, Code of Criminal Procedure. 
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It is not only the police officers who committed the custodial torture who are 

liable but the State is also vicariously liable. In another landmark judgment in 

Neelabati Behera v. State of Orissa1031, the Court stated that “The duty of care 

on the part of the State is strict and admits no exceptions. The Wrongdoer is accountable and 

the State is responsible if the person in custody of the police is deprived of his life except 

according to procedure established by law.”  In State of M.P. v. Shyam Sunder 

Trivedi1032, the Court advocated for a change in outlook and attitude of the 

Courts toward custodial crimes and said, “they (Courts) should exhibit more sensitivity 

and adopt a realistic rather than a narrow technical approach while dealing with cases of 

custodial crimes so that the guilty may not escape and the victim has the satisfaction that 

ultimately the majesty of law has prevailed.” In D.B.M. Patnaik v. State of A. P1033., 

the Court opined that “Convicts are not by mere reason of conviction, denuded of all their 

fundamental rights which they otherwise possess” and "no iron curtain could be drawn between 

the prisoner and the Constitution.”  

 

The Apex Court recorded the need to make change in Evidence laws and alter 

the cardinal principle of Burden of Proof in the case of State of U.P. v. Ram 

Sagar Yadav1034. The Court wanted to “impress upon the Government the need to 

amend the law appropriately so that policemen who commit atrocities on persons who are in 

their custody are not allowed to escape by reason of paucity or absence of evidence. Police Officers 

alone, and none else, can give evidence as regards the circumstances in which a person in their 

custody comes to receive injuries while in their custody. Bound by ties of a kind of brotherhood, 

they often prefer to remain silent in such situations and when they choose to speak, they put 

their own gloss upon facts and pervert the truth. The result is that persons, on whom atrocities 

are perpetrated by the police in the sanctum sanctorum of the police station, are left without 

any evidence to prove who the offenders are. The law as to the burden of proof in such cases 

may be re-examined by the legislature so that hand-maids of law and order do not use their 

authority and opportunities for oppressing the innocent citizens who look to them for protect 

on.” 

                                                
1031 Neelabati Behera V. State Of Orissa, (1993) 2 SCC 746. 
1032 State Of M.P. V. Shyam Sunder Trivedi (1995) 4 SCC 262. 
1033 D.B.M. Patnaik V. State Of A. P (1971) SC 2092. 
1034 State Of U.P. V. Ram Sagar Yadav (1985) SC 421. 
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The Apex Court in Sheela Barse1035 case laid down inter alia specific guidelines 

to protect Women against Custodial Torture. The court said; 

 

a) Female suspect shall be kept in separate lock-up under a female 

constable’s supervision. 

b) Interrogation must be carried with the presence of female officers. 

 

In a more recent judgment, the Supreme Court (filed in 1996 but decided in 

2006), showed anguish over the lackadaisical approach adopted by the 

Governments in not implementing changes directed by them in catena of 

judgments and laid down, yet again, a set of directives exclusively for police 

reforms. The judgment is widely celebrated and is titled as Prakash Singh & 

Ors. v. UOI & Ors.1036 The Court noted that it is hoping that both the Central 

Govt and the respective State Govts will amend the Indian Police Act, 1861 and 

enact new legislations respectively. However, the Court also added that “It is not 

possible or proper to leave this matter only with an expression of this hope and to await 

developments further. It is essential to lay down guidelines to be operative till the new legislation 

is enacted by the State Governments.”  

 

The Court invoked Article 32 and 142 of the Constitution, to claim that these 

Articles provide the Court the power to do complete justice and under Article 

144 all authorities shall act in aid of the directions issued. The Court also said 

even in absence of legislations on the point, the court can issue guidelines and 

directions till legislatures pass appropriate legislations. {See Vineet Narain & 

Ors. v. UOI & Ors. (1998) 1 SCC 226.} The Court further gave only a period 

of three months for the respective State Govts and the Central govt to 

implement the directions issued.The Court laid down the following guidelines 

to implement Police Reforms; 

 

                                                
1035 1986 SCALE (2) 230. 
1036 Prakash Singh & Ors. V. UOI & Ors. W.P. (Civil) 310 Of 1996. 
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a) a State Security Commission is to be constituted in every state to check 

that the State Govt doesn’t exercise unwarranted influence over the 

police forces. Recommendations of this shall be binding on the State 

Govts.  

b) The tenure of the DGP shall be of at least 2 years without the fear of 

superannuation and shall be selected amongst the three senior most 

officers of the Department. 

c) The Investigation Police shall be separate from the Law & Order Police.  

d) There shall be a Police Establishment Board which shall decide all 

Transfers, Postings and Promotions of the officers below the Rank of 

Deputy Superintendent of Police. The board may also make 

recommendations to the State Govts regarding the posting and transfers 

of officers above the rank of Superintendent of Police. 

e) There shall be a Police Complaint Authority at both District and State 

levels which shall be headed by a retired District Judge and a retired 

High Court/Supreme Court judge respectively. They shall look into the 

complaints against Police Officials of and up to the rank of Deputy 

Superintendent of Police.  

f) There shall also be a National Security Commission. 

 

Dr. Ashwini Kumar, who was a Member of Parliament during the UPA regime 

and also the Chairman of the Select Committee of Rajya Sabha which submitted 

a Report on Custodial Torture, filed a writ petition under Article 32, praying to 

“direct” the Central Govt. “to enact a suitable stand-alone, comprehensive legislation 

against custodial torture as it has directed in the case of mob violence/lynching vide its judgment 

17th July 2018.” The petitioner claimed that since India has signed but not 

ratified the UNCAT (UN convention Against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment) a new substantive law 

should be enacted which is in consonance with the abovementioned 

Convention.  
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The Petitioner argued that since torture violates the fundamental right of 

citizens namely, Article 21, the Court should exercise its powers under Article 

142 and 144 and issue directions to the Government to enact a law, like it has 

done on numerous occasions. {See Vineet Narain (supra) and Prakash Singh 

(supra)}The Petitioner also buttressed his argument by citing the importance of 

aligning the domestic laws with the international customary laws as mandated 

in the Constitution.1037 The Petitioner also refreshed the Court’s memory by 

stating that the Court granted a similar prayer in Tehseen S. Poonawla v. UOI 

& Ors.1038 regarding mob violence/lynching activities. However, the Court 

brushed aside the remedies asked by the Petitioners vide its judgment relying on 

the Doctrine of Separation of Powers.  

 

The Court through Sanjiv Khanna J. remarked, “Any direction by this Court 

requiring the Parliament to frame a law or modify an enactment in a particular manner would 

violate doctrine of separation of powers, a basic feature of the Constitution.” 

 

During the time when the nation is amidst dire straits, it is imperative that the 

Apex Court, staying true to its name as a “sentinel on the qui vive” and 

“custodian of rights”, take onus of its responsibilities and stop cherry-picking 

arguments to justify its policy of abnegation. If the doctrine of separation of 

powers hinders and puts shackles on the Court’s power to do justice to its fellow 

citizens, then application of such doctrine should be halted. Lord Mansfield said 

it best when he stated, “Fiat Justitia Ruat Caleum” or “let justice be done even if heavens 

may fall”.1039 Montesquieu surely would agree. 

 

CONSTITUTIONAL & STATUTORY SAFEGUARDS 

 

There are various constitutional and statutory safeguards in place to protect 

citizens from the barbaric torture at the hands of the Police. Due to want of a 

                                                
1037 INDIA CONST. Art. 51 Cl. (C) & Art. 253.  
1038 W.P. (Civil) No. 754 Of 2016. 
1039 Somerset V. Stewart, (1772) 98 ER 499. 
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substantive legislation to tackle the egregious human rights violations these 

safeguards are immensely important and it is imperative that we spread 

awareness regarding these remedies to our legally-illiterate public.  

 

Constitutional Safeguards 

 

The elixir for the dilapidated victims is Article 21 of the Constitution. Though 

custodial crimes and torture do not find their place expressly within the Article, 

but its scope is not limited “to mere physical existence but it includes within its ambit the 

right to live with human dignity.”1040 The court has also expanded the scope to 

include monetary compensation within the ambit of Article 21 for victims of 

custodial crimes.  

 

In Mohan Lal Sharma v State of Uttar Pradesh1041 the Supreme Court has 

ruled that “it is well recognised right under Article 21 that a person detained lawfully by the 

police and that legal detention does not mean that he could be tortured or beaten up. If it is 

found that the police have ill-treated a detenue, he would be entitled to monetary compensation 

under Article 21.” In D.K. Basu (supra) the Apex court held, “The expression ‘life of 

personal liberty’ has been held to include the right to live with human dignity and thus it would 

also include within itself a guarantee against torture and assault by the State or its 

functionaries.” Describing custodial crimes as the worst crimes in the civilised 

society, the court pleaded to zealously and scrupulously protect the rights 

inherent in Article 21.  

 

Another Constitutional safeguard is present in the form of Article 20(1) or 

colloquially known as Ex post facto law which says that no person shall be 

convicted of a crime which was not in force when he “actually” committed the 

crime. Nor the person be subjected to a penalty greater than what it was when 

he committed the crime. Article 20(2) crystallises the Doctrine of Double 

                                                
1040 Maneka Gandhi V. UOI, (1978) SC 597.  
See, Munn V. Illinois, 95 (US) 113 (1877). 
1041 Mohan Lal Sharma V State Of Uttar Pradesh (1989) 2 SCC 314. 
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jeopardy. It means no person shall be tried for a same offence more than once. 

The protection guaranteed under Article 20(3) states that no person shall be 

“compelled” to be a witness against himself. Here “compelled” not only means 

evidence obtained through coercion, threat or inducement but also torture. 

 

Article 22 is no less than a panacea. It provides safeguard against arbitrary arrest 

and detention. Clauses (1) and (2) provides four essential remedies to any person 

who has been arrested under any ordinary law for the time being in force. These 

safeguards are not exclusive to citizens but are available to non-citizens as well. 

The remedies are as follows; 

 

(a) Right to be informed ‘as soon as may be’ possible of the ground of arrest.-  

 

The phrase ‘as soon as may be’ implies as nearly as reasonable in the 

circumstances of a particular case.1042 In Joginder Kumar (supra) the Apex 

Court laid down certain guidelines related to the procedure followed 

during the arrest of a person. The Court said that the arrestee is entitled 

to have one friend, a relative or other person who is known to him, told 

about his arrest and his whereabouts. It further held police officer shall 

inform the arrestee when he is brought to station of this right and also an 

entry shall be required to be made in the police diary as to who was 

informed of the arrest. Furthermore, if the grounds furnished to the 

arrestee are insufficient and not intelligible, it validates the arrest, unlawful 

and the arrestee has to be released.1043 

 

(b) Right to consult and be represented by a Lawyer of one’s own choice –  

 

The law in this regard has changed post Maneka Gandhi (supra). Earlier 

the courts’ view was that a lawyer will be provided ‘if’ asked by the 

                                                
1042 Tarapada De V. State Of West Bengal, (1951) SC 174. 
1043 In Re Madhu Limaye, (1969) SC 911. 
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arrestee and also not at the expense of the State.1044 However, the shift in 

jurisprudence was evident when in D.K. Basu (supra) the Court noted 

that the lawyer shall be present with the arrestee during the interrogation, 

albeit not the whole time. This ratio has now been crystallised in the form 

of Section 41D of the Cr.P.C. Again, in Hussainara Khatoon v. Home 

Secretary, State of Bihar1045, the Apex Court held that it is the 

Constitutional right of every person who is unable to engage a lawyer and 

secure legal services on account of poverty to be provided of free legal 

services by the State.1046 Recently in Hubli Bar Association case, the 

Hubli Bar declined to represent three young Kashmiri men because of 

certain insensitive comments they made. This incident led the Karnataka 

High Court to remark that, “Everyone has a right to fair trial and Kangaroo 

Courts are not permitted in the Country.” Furthermore, in light of Supreme 

Court judgment in A.S. Mohammed Rafi v. State of Tamil Nadu1047, 

any decision “not to defend a particular person or persons are wholly illegal against 

all traditions of the bar and against professional ethics.” 

 

(c) Right to be produced before the Magistrate within 24 hours. – 

 

The arrestee shall be presented before the magistrate within the 24 hours 

from the time of arrest. However, in the case of Jayaraj and Bennix, the 

police flouted the fundamental rights of the father-son duo and blatantly 

ignored the constitutional mandate. The Magistrate whose office was on 

the first floor just waved his hand at the police who were with the victims 

at the gate and the remand was approved.  

 

(d) No detention beyond 24 hours, except by order of the Magistrate. 

 

 

                                                
1044 Janardhan Reddy V. State Of Hyderabad, (1951) SC 227. 
1045 Hussainara Khatoon V. Home Secretary, State Of Bihar (1979) SC 1377. 
1046 Powell V. Alabama 257 US 45. 
1047 A.S. Mohammed Rafi V. State Of Tamil Nadu, (2011) SC 308. 
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Statutory Safeguards 

 

(i) Code of Criminal Procedure 

 

Via the Criminal law (Amendment) Act, 2018 various safeguards were 

implemented to keep a check on unfettered power of the Police. Sec 41A was 

added through the 2009 amendment which states that if the arrest of the person 

is not required for the purposes of Section 41(1) then the police officer shall 

issue a notice to the concerned person who has allegedly committed a 

cognizable offence to appear before the him and if the person continues to 

apply to the notice no arrest need be made. Sec 41B is the result of the 

guidelines laid down by the Apex Court in D.K. Basu (supra). Section 41D 

gives the right to the arrestee to meet and consult advocate of his choice during 

interrogation though not throughout. Section 50 talks about the right of the 

person to be informed of the grounds of the arrest and his right to bail if he has 

been arrested for bailable offence. The information of the arrest and the place 

of arrest shall be intimated to any of his friends or relatives according to Section 

50A. According to Section 55A it shall be the duty of the person having the 

custody of an accused to take reasonable care of the accused. Sathankulam 

Police is in clear violation of this provision. In consonance with the 

constitutional directive, Section 57 states that the accused not to be detained 

for more than 24 hours. 

 

The power of Remand under Section 167 can be used by the magistrate only 

when the accused is present before him in person and the production of Accused 

may be proved by his signature on the order authorising detention. {See Section 

167(2)(b) and Explanation II of the same section. In the case of Jayaraj and 

Bennix, the remand was approved once the magistrate saw the victim alongside 

the officers at the gate of the office from his first-floor window. Furthermore, 

the magistrate also has to record the reason for the grant of remand as per 

Section 167(3) which, I submit that the learned magistrate in all probability did 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|566 

not do, as it would be bizarre and ludicrous to not see the injuries on the victims’ 

bodies and still grant remand. 

 

(ii) Indian Evidence Act, 1872 

 

There are certain provisions in the Evidence Act which are based on 

apprehension that the Police might torture or threaten or coerce the accused 

into giving a self-incriminatory statement so as to protect himself and to gain 

any advantage to avoid evil of any temporal nature. 

 

Section 24 provides that any “confession” made by the accused is irrelevant if 

the Court believes that such confession was a result of “threat”, “inducement” 

or “coercion”. The confession has to be in reference to the charge and also such 

threat or coercion or inducement must proceed form a person in authority. 

However, the pith of the Section states that the reasonableness of the 

confession has to be understood from the point of view of the victim and from 

the point of view of the Court. This essentially means that the Court has to 

think that whether the threat, inducement or coercion were reasonable enough 

“to the Accused/victim” so as to compel him to make a confession. William J. said 

it beautifully, “Such a tainted confession is rejected not because the law is afraid of having 

the truth elicited, but because the law is jealous about not having the truth”.1048 

 

Section 25 is pretty much laid on the line when it says that no confession given 

to a police officer is admissible, which cannot be brought on record by the 

Prosecution to obtain conviction.1049 A bare perusal will indicate that only 

confession given to the police officer is barred and not every statement. 

Therefore, if the Police torture for any information barring a confession it is 

admissible. A pertinent issue here is that who ‘legally’ is a police officer, as only 

a confession to him is deemed inadmissible. The primary test is whether the 

officer concerned has been vested with powers exercisable by an officer in 

                                                
1048 R. V. Mansfield, (1881) 14 Cox CC 639. 
1049 Ram Singh V. Central Bureau Of Narcotics, (2011) SC 2490. 
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charge of a police station qua his ‘investigative power’ and also the ‘power to initiate 

prosecution’ by submitting a report under Section 173(2) of the Code. 

 

Section 26 can be deceptively similar to Section 25. It states that any confession 

given in “custody of the Police officer” is inadmissible unless it be made in the 

immediate presence of a Magistrate. However, there is a subtle difference. 

Section 25 excludes evidence on the basis of the question “to whom the confession 

was made”. If it was made to police officer then its inadmissible. Section 26 

excludes the evidence on the basis of the question, “in what circumstances was the 

confession made.”  

 

If it was made in the custody of the police, it is inadmissible. “Police Custody 

commences from the time where the movements of the accused are restricted  or controlled and 

is direct or indirect under Police surveillance.”1050 Even a confessional statement when 

made to a Tonga Driver in the absence of the Police Officer who had gone 

leaving the accused in the care of the driver it is said that the Police officer still 

had the custody over the accused.1051  

 

Section 27 acts as an exception to the abovementioned safeguards1052. It states 

that, although the confession given to the Police officer or in the custody of one 

is inadmissible, if such confession leads to a discovery of a fact, then the 

confession which leads to the discovery will be severed from the whole 

confession and be admissible. It is submitted that this provision welcomes 

custodial torture as it is providing an incentive to the police.  

 

The constitutionality of this section was challenged in the Supreme Court in 

State of U.P. v. Deoman Upadhyay1053 on the grounds that it violates Article 

14 of the Constitution. The Court stated that “classification between persons in custody 

and persons not in custody was manifestly reasonable” and refused to strike down the 

                                                
1050 Moddovdare Rawthor Smile V. State, 1982 Cr LJ 2102. 
1051 R. V. Lester, ILR (1895) 20 Bom. 165. 
1052 Mistri V. R., 10 Cr LJ 439 (FB). 
1053 State Of U.P. V. Deoman Upadhyay, (1960)SC 1125. 
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section. The section was also challenged on the grounds that it violated Article 

20(3) in State of Bombay v. Kathi Kalu Oghad1054 but the Court upheld the 

law. 

 

(iii) Indian Police Act, 1861 

 

Section 29 of the Act punishes those officers who violate their duties or wilfully 

neglect any rule or order, or who are responsible for any unwarrantable act of 

violence on any person in his custody. But it is atrocious to note the magnitude 

of the punishment is only three months imprisonment, or a penalty not 

exceeding three months’ pay. It is the need of the hour that such futile 

punishments be amended. 

 

IMMUNITIES AVAILABLE TO POLICE OFFICERS 

 

One of the impediments in the way of ensuring that the Police officers be held 

liable for their crimes comes in the form of Section 197 of Cr.P.C. This Section 

requires a prior sanction from the State Govt. before the prosecution of the 

officers can begin. A recent example can be seen in the case of Ravindra Goud, 

who was accused in Mukul Gupta encounter in 2007. However, both SP and 

BSP Govts didn’t give the sanction to prosecute him and he is now one of the 

members of the SIT probing the encounter case of Gangster Vikas Dubey.1055  

 

The term ‘police officer’ is not explicitly mentioned under the Section although 

the Sub-Section (3) talks about “any public servant who is not removable from his office 

save by or with the sanction of the Govt.” which encompasses police officers. It is 

imperative to note that this protection is applicable only if the act done by the 

officers is within the ambit of his discharge of official duty. Where the act or 

omission with which the accused is charged is prima facie found to have 

                                                
1054 State Of Bombay V. Kathi Kalu Oghad, (1961) SC 1808. 
1055 Sharat Pradhan, Yogi's SIT Probing Vikas Dubey Matter Has Officer Chargesheeted By CBI For Fake Encounter, 
The WIRE, July 13, 2020.  
 Https://Thewire.In/Government/Vikas-Dibey-Sit-Fake-Encounter-Ravindra-Goud 
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reasonable connection with the discharge of his duty, it must be held to be 

official and Section 197 will apply.1056  The protection under section is available 

only if the alleged act is “reasonably connected” with the discharge of his official 

duty and is “not merely a cloak for doing an objectionable act.”1057 Custodial torture can 

never be considered as even remotely connected with the discharge of an 

officer’s discharge of his official duty let alone reasonable.  

 

Whenever the fundamental rights of citizens have been violated due to police 

actions the Courts have provided compensation to the victims as a public 

remedy under Article 32. The Courts have also expanded the scope of monetary 

compensation and brought it within the realm of Article 21 as has been 

mentioned earlier. The doctrine of Sovereign Immunity states that the state 

cannot be prosecuted for its wrongdoings if the act was a sovereign function. 

Though the courts have repeatedly rejected this notion. In the Nilabati Behera 

case(supra), the Court stated that “award for compensation in a proceeding under Article 

32 by this Court or under Article 226 by the High Courts is a remedy available in public 

law, based on strict liability for contravention of fundamental rights to which principle of 

sovereign immunity doesn’t apply.” In N. Nagendra Rao v. State of A.P.1058 the 

Apex Court remarked that “no civilised system can permit an executive to play with the 

people of its country and claim that it is entitled to act in any manner as it is sovereign.”  

 

INTERNATIONAL OBLIGATIONS 

 

India is part of a unique list along with nine countries, Sudan, Brunei, Bahamas, 

Sao Tome and Principe, Angola, Comoros, Gambia and Palau. These countries 

have the inglorious distinction of not having ratified the UN Convention 

Against Torture (UNCAT), though India did sign it. Until India ratifies the 

treaty, she will not be bound by its obligations. Although it is a trite in 

                                                
1056 Anjani Kumar V. State Of Bihar, 2008 Cr LJ 2558 (SC). 
1057 Rakesh Kumar Mishra V. State Of Bihar, (2006) 1 SCC 557. 
1058 N. Nagendra Rao V. State Of A.P., (1994)SCC (6) 205.  
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international law that between the period of signature and ratification, a State is 

under a duty to not do any act which is likely to defeat the object of the treaty.1059 

 

‘Right against torture’ find its mention in Universal Declaration of Human 

Rights (UDHR). Article 5 states, “No one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment.” Article 7 of ICCPR also states, “No 

one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

In particular, no one shall be subjected without his free consent to medical or scientific 

experimentation.” Article 2 of the UNCAT requires, “Each State Party to take effective 

legislative, administrative, judicial or other measures to prevent acts of torture in any territory 

under its jurisdiction.” Right Against Torture is now considered as a customary 

international law and thereby is binding on each and every nation irrespective 

of whether they ratified the convention or not. Therefore, it can be argued that 

the Right Against Torture has acquired the status of “Jus Cogens” and thus no 

derogation is possible from this law.  

 

In catena of judgments the Apex Court has laid down the importance of 

International Law and urged the Courts to interpret the international law 

harmoniously with the municipal law. Like in Chairman Railway Board v. 

Chandrine Das1060 the Supreme Court observed the applicability of UDHR and 

its need to be read into our municipal law, or in PUCL v. UOI1061 the Supreme 

Court stated that “the provisions of the Covenant, which elucidate and go to effectuate the 

fundamental rights guaranteed by our Constitution, can certainly be relied upon by Courts as 

facets of those fundamental rights and hence, enforceable as such.” In Vishaka v. State of 

Rajasthan1062, the Court noted that in the absence of any domestic legislations, 

contents of international conventions and norms become significant and should 

be adopted by the Court in interpreting violations of fundamental rights. The 

court also remarked, “Any International Convention not inconsistent with the 

                                                
1059 Article 18, Vienna Convention On Law Of Treaties, 1969. 
1060 Chairman Railway Board V. Chandrine Das, (1993) 2 SCC 746. 
1061 PUCL V. UOI (1997) 3 SCC 433. 
1062 Vishaka V. State Of Rajasthan (1997) 6 SCC 241. 
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fundamental rights and in harmony with its spirit must be read into these provisions to enlarge 

the meaning and content thereof, to promote the object of the constitutional guarantee.”1063 

 

According to Article 372 of the Constitution, “all laws which were in force before the 

adoption of the Constitution, shall continue in force until altered”. Before the Constitution 

came into being, English practice regarding the International law was followed 

which considers International Customary Law to be a part of the Municipal law. 

Accordingly, it can be argued that by virtue of Article 372, international 

customary law is still part of our municipal law and therefore India cannot 

abrogate its obligation under international law to safeguard the people’s right 

against torture. 

  

                                                
1063 See Also, Apparel Export Promotion Council V. A.K. Chopra, (1999) 1 SCC 759.  
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CONCLUSION 

 

Every time a change is needed in society a brave soul has to make an ultimate 

sacrifice. In America it was George Floyd and in India it is Jayaraj and Bennix 

who galvanised the movement for the need of laws against police brutality and 

custodial torture. A bill was introduced in the Lok Sabha in 2010, which was 

however lapsed. This lackadaisical approach has to be done away with. This 

approach fuelled countless murders at the hand of the police. The Courts 

though in earlier judgments issued guidelines and directives, now are following 

a policy of abnegation.  

 

To abolish the culture of custodial torture which has impregnated the 

administration, the author proposes certain suggestions. Firstly, there is a dire 

need of an Anti-Torture Act to be passed by the Houses and it requires 

bipartisan support. Secondly the use of Probation of Offenders Act, 1958 

should be encouraged. Thirdly, the 15-day remand period could be shortened 

as suggested by SCBA President and Senior Advocate of the Apex Court, 

Dushyant Dave. Fourthly, the Doctrine of Fruit of the Poisonous Tree should 

be inculcated in our legal jurisprudence. In India, the admissibility of Evidence 

is relaxed to such an extent that police forces do not have any incentive to work 

within the contours of Rule of Law, because they know that any evidence 

presented before the Court will be admitted without any questioning. Fifthly, 

the accused should take the aegis under Section 156(3) of the Cr.P.C. and 

request the Magistrate to monitor the investigation.1064 Sixthly, the 

recommendations of the 113th Law Commission regarding the incorporation of 

Sec 114B in the Indian Evidence Act should also be given due consideration. 

And finally, Sec 29 of the Indian Police Act of 1861 should be amended so as 

to increase the magnitude of punishment and its use should be widely 

encouraged which undoubtedly will create a deterrent effect within the police 

forces. 

                                                
1064 Sakiri Vasu V. State Of U.P., Crl Appeal No. 1685 Of 2007. 
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It is time we stand in solidarity against the barbaric actions of the police and 

demand the Parliament to fulfil its obligations towards its fellow countrymen. 

Youth accounts for 34% of Indian population and they should be in the 

frontline advocating for change. One has a moral responsibility to disobey 

unjust laws and to fight for their rights. Custodial torture is the most inhumane 

and diabolical of crimes and should not be staining the glorious history of our 

nation. It’s time for India to be “Vishwa-Guru” and establish the sanctuary of 

Rule of Law. 
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LEGAL FRAMEWORK OF CAPITAL 

PUNISHMENT IN INDIA 
-RIDDHI CHADHA AND SARTHAK BATRA* 

 

ABSTRACT 

 

Capital punishment can be termed as the highest level of punishment awarded in any society. 

All punishments are given with a motive to reduce crimes and gives a penalty to the wrongdoer. 

This paper talks about the legal structure of capital punishment in India. Various provisions 

of IPC provide capital punishment to the wrongdoer, apart from this, some special legislation 

also grants capital punishment to the offenders. This article mentions some sections of IPC 

with relevant case laws and also methods of execution in India. Capital punishment is an 

integral part of the Indian criminal justice system. Capital punishment is only awarded for the 

most dangerous offenses, that is, only in the rarest of rare cases. In this paper, the power of the 

President to suspend capital punishment shall be discussed. The death penalty is given for 

taking arms against the administration, dacoity with murder, murder, and so forth. The Court 

only arrives at the death penalty as a punishment when life detainment is lacking, given the 

circumstances of the case. The two main fundamental points which we will study in this paper 

are: 

 

(a) The legal provisions of capital punishment in India 

(b) Constitutionality of capital punishment. 

 

Key Words: Capital Punishment, Death Penalty, Legislation, Crimes, Capital 

Punishment. 

 

 

 

  

                                                
* Students, 4th Year, B.A. LL.B., FIMT, Guru Gobind Singh Indraprastha University. 
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INTRODUCTION 

 

"If administered swiftly and justly, capital punishment is a deterrent against future violence 

and will save punishment other innocent lives ".1065 

 

Capital punishment, or the death penalty, is used to refer to the most severe 

form of punishment. It means the execution of a wrongdoer sentenced to death, 

who is convicted for a criminal offense by a Court of law. The offender is liable 

for such punishment only in case of heinous and grievous crimes against 

humanity. 'The Code of Hammurabi ' in 18th century BC was the first written 

law that contained provisions for the death penalty.1066 

 

In primitive society, the execution of people for almost all sorts of crimes was 

ordinary. There was no such period in the history of human civilization where 

capital punishment was not a mode of punishment1067. 

 

CAPITAL PUNISHMENT IN INDIA 

 

In British India, the capital punishment policies were stated several times in 

debates of legislative assembly by "Sir John Throne"1068. India retained several 

laws at independence, including provisions of the death penalty under IPC 

(Indian Penal Code). Constitution of India under Article 21 guarantees the right 

to life and personal liberty to all the people in our society. However, the state 

may take away the right to live, but the procedure must be 'due process'1069.  

 

The Indian Penal Code provides the death penalty as a punishment for various 

offenses such as murder, criminal conspiracy, abetting the suicide of minors, 

dacoity with murder, anti-terrorism, etc. 

                                                
1065 George W. Bush (41st US President). 
1066 Http://Deathpenaltyinfo.Org/Article.Php?Did=199&Scid=15 
1067 Capital Punishment By Dr. Subhash C. Gupta, 2000. 
1068 Home Minister In 1946. 
1069 Maneka Gandhi Vs. Union Of India [1978 AIR 597, 1978 SCR (2) (621)]. 
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MURDER 

 

Under section 302, whoever commits murder shall be punished with death or 

imprisonment for life and shall also be liable for a Fine. Under Section 354 (3) 

of the Criminal Procedure Code, when the offense is punishable with death, the 

judgment shall state the particular reasons for such sentence. Only then the 

sentence of the death penalty can fall under "rarest of the rare cases"1070.  

 

"Bachan Singh vs. State of Punjab"1071 is a landmark case, which determined the 

constitutional validity of the death penalty for murder. In this case, the doctrine 

of 'Rarest of Rare Cases' was laid by the Supreme Court by imposing limitations 

on capital punishment. In this case, the Court surmised the aggravating 

circumstances where the Court may impose the punishment of death penalty: 

 

(a)  If murder has been committed with brutality and with previous 

planning; 

(b) Where murder involves exceptional depravity; 

(c) Where murder of any member of the police force or of any public 

servant or any member of armed forces has been committed. 

 

However, in "Machhi Singh vs. State of Punjab"1072, it was observed that the 

guidelines involved in the Bachan Singh case have to be called out and applied 

to the facts of each individual case where the question of imposing of death 

sentence arises. 

 

 

 

 

 

                                                
1070 Ratan Lal & Dheeraj Lal, Indian Penal Code, 30th Ed., (2006), Pg.508. 
1071 1980 Cr L J 636. 
1072 AIR 1983 SC 957. 
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MURDER COMMITTED BY A LIFE CONVICT 

 

Section 303 of the Indian Penal Code was struck down by Supreme Court; 

however, it still remains in the Indian Penal Code. This was done by the Hon'ble 

Supreme Court in the case of Mithu Vs. State of Punjab1073. 

 

Section 303 of the Indian Penal Code deals with mandatory death sentences for 

offenders who commit murder. The constitutional validity of this section was 

challenged on the ground that it violates Article 21 of the Constitution. Section 

303 of the Indian Penal Code was held unconstitutional since it violates the 

Right of Equality conferred by Article 14 and 21.  

 

WAGING WAR AGAINST GOVERNMENT OF INDIA 

 

Section 121 of Indian Penal Code 1860 punishes waging of war against the 

Government of India or attempting to wage such war or abetting the waging of 

such war.  

 

Waging war can be defined as an attempt to fulfill any purpose utilizing violence. 

It occurs when few people assemble against the state in order to fulfill the 

objective of public nature. The number of persons in waging war is not 

specified. This section also includes abetting the waging of such war. 

 

CONVICTION AND DEATH OF INNOCENT PERSON 

 

Living false evidence with intent to procure conviction and death of an innocent 

person has been made. Section 194 of the Indian Penal Code is divided into two 

parts. The first part deals with fabricating false evidence with intent to procure 

conviction of the capital offense. Punishment for this part extends 

imprisonment of life or rigorous imprisonment and shall also be liable for Fine. 

                                                
1073 AIR 1983 SC 473. 
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However, only the second part provides for the death penalty, which deals with 

giving false evidence with the intent to procure the conviction and death of an 

innocent person. 

 

In "Darshan Singh vs. State of Punjab"1074, two sarpanches and villagers, along 

with an investigating officer, gave false evidence in a murder case to rope on an 

innocent man. As per the High Court, these were liable to be prosecuted under 

section 194. 

 

ABETMENT OF SUICIDE OF CHILD OR INSANE PERSON  

 

Section 305 of the Indian Penal Code provides the death penalty or 

imprisonment of life or both, where any person under 18 years of age, insane 

person, or any person in a state of intoxication commits suicide. 

 

ATTEMPT TO MURDER BY A LIFE CONVICT  

 

Section 307(2) of the Indian Penal Code, 1860, provides capital punishment for 

an attempt to murder committed by a person who is under sentence of 

imprisonment of life. 

 

KIDNAPPING FOR THE REASON OF DACOITY WITH MURDER  

 

Under section 364- A, the extreme penalty of death may be inflicted for an 

offense of kidnapping, abduction, detention, and thereafter threatening to cause 

death or hurt. Apart from this, Section 396 of the Indian Penal Code provides 

for the death penalty against a person convicted of taking part in a dacoity in 

the course of which murder is committed. 

 

                                                
1074 1985 Cr L J 71 (NOC)(P&H). 
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However, there are many special legislations that provide for capital 

punishment, for example, The Army Act 1950, Air Force Act 1950, Defense of 

India Act 1971, Defense and Internal Security of India Act 1971, Indo - Tibetan 

Border Police Force Act 1992 and Navy Act 1950. 

 

MODE OF CAPITAL PUNISHMENT IN INDIA 

 

The Code of criminal procedure under section 354(5) provides for capital 

punishment in India. According to this section, the person who is sentenced to 

death, the sentence shall direct that the person be hanged by the neck till he is 

dead. 

 

The constitutionality of section 354(5) of the Code of Criminal Procedure was 

challenged in Deena alias Deen Dayal vs. union of India.1075 On the question of 

the constitutionality of section 354(5), the Supreme Court finally held that 

"Therefore, as it is shown that act invades a right guaranteed by Article 21, it is 

necessary to enquire whether the state has proved that the person has been 

deprived of his life or personal liberty according to the procedure established 

by law, that is to say, by a procedure which is just fair and reasonable.1076 

 

CLEMENCY POWERS 

 

A prisoner can submit a mercy petition to the President of India and Governor 

of state. The President and Governor under Articles 72 & 161 of the 

Constitution have the power to grant pardons or suspend or commute the 

sentence convicted of any offense1077. President & Governor can exercise such 

powers on aid and advice of the council of ministers. 

 

                                                
1075 (1983) 4 SC 645; AIR 1983 SC 1155. 
1076 Ibid. 
1077 Indian Express, New Delhi, Dated 27.5.2015. 
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Kehar Singh vs. Union of India1078 was the landmark case where the President's 

order was challenged, by way of which order, the President declined granting 

clemency to the accused. In the Indira Gandhi assassination case, it was held 

that the power of the President falls within the judicial domain and can be 

examined by way of judicial review. 

 

In the case of Epuru Sudhankar and another vs. Government of Andhra 

Pradesh1079, the Supreme Court laid down specific grounds on which the 

President's pardoning power may be challenged. 

 

REPORT OF LAW COMMISSION ON DEATH PENALTY 

 

In its 262nd report, in August 2015, the Law Commission recommended that 

the death penalty be abolished for all offenses other than terrorism-related 

offenses1080. Following are some of the recommendations by the report: 

 

1. As per the Recommendation of the commission, witness protection 

scheme, police reforms, and some victim schemes should be taken into 

consideration by the government. 

 

2. Commission recommended that the death penalty for crimes related to 

terrorism should not be abolished. The abolition of the death penalty 

for offenses related to terrorism will affect national security. 

 

3. Therefore, the commission recommended that the death penalty should 

be abolished for all the offenses other than terrorism-related offenses & 

waging war. 

 

  

                                                
1078 AIR 1989 SC 653. 
1079 AIR 2006 SC 3385. 
1080 Report No.262. The Death Penalty, Law Commission Of India, 2015. 
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CAPITAL PUNISHMENT ON RAREST OF RARE CASE 

 

" There should be exemplary punishment in view of the unparalleled brutality with which the 

victim was gang-raped and murdered, as the case falls under the rarest of rare category. All 

be given death"1081 

 

As mentioned earlier, the death penalty in India is only given in cases of rarest 

of rare. However, there are various statutes that provide capital punishment 

without taking account of this doctrine. Terrorism and rape cum murder cases 

are the most common cases where the Convict is punishable with capital 

punishment. In the case of Bacchan vs. State of Punjab (1980), the doctrine of 

rarest of rare was established by the honorable Supreme Court. In this case, the 

Court upheld the constitutionality of the death penalty. The Court has also laid 

down the criteria for assessing whether a crime fell into the category of rarest 

of rare in case of Macchi Singh vs State of Punjab. The criteria established in 

this case include the following points. 

 

- The motive of commission     When the notice of the commission of 

the offense is full of cruelty and depravity. 

- Manner of commission   When the manner of commission of the 

offense is exceptionally revolting, diabolical, and brutal. 

- Nature of Crime   When the nature of crime is socially abhorrent in 

nature. 

 

As upheld by the SC1082, capital punishment is not merely deterrent but a token 

of disapproval of crime. As per the guidelines of ICCPR1083, countries may 

award punishment but have to follow certain conditions. In modern times, 

conditions and circumstances of crime are ruthless as compared to primitive 

                                                
1081 Additional Session Judge Yogesh Khanna In Delhi Gang-Rape Case (2013). 
1082 Jag Mohan Vs. State Of UP (AIR 1973 SC 947). 
1083 International Covenant On Civil And Political Rights 1996. 
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times. Therefore, granting the death penalty in the case of rarest of rare is not 

cruel and does not affect human rights.  
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CONCLUSION AND SUGGESTIONS 

 

Since ancient times, capital punishment has been prevalent in India. Various 

provisions of law under the Indian Penal Code awards the death penalty to the 

offenders. Apart from this death penalty is also awarded by some other special 

legislations. In some cases, the death penalty proved to be the right way out 

since sometimes a person is so dangerous to society that society will not be safe 

if he is allowed to live. The death penalty also acts as a deterrent for others. 

 

However, many countries have abolished capital punishment from time to time. 

We see our national crime statistics; the death penalty has not proved to be a 

deterrent for doing offenses. Laws for the death penalty should be reform in 

India. Capital punishment in India should be replaced by the reformative theory. 

We can educate the prisoner to become a normal human being. The reformative 

theory provides a chance of improvement through which we can change the life 

of an individual. 

 

Since the death penalty has proved to be useful for heinous crimes, however, 

India can adopt reformative theory for crimes where the grant of the death 

penalty is not the right thing to do. 
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MEDICAL NEGLIGENCE IN INDIA: A BRIEF 

ANALYSIS 
-SHUBHAM SHARMA* 

 

ABSTRACT 

 

Negligence is the breach of a duty caused by omission to do something which a reasonable man 

guided by those considerations which ordinarily regulate the conduct of human affairs would 

do, or doing something which a prudent and reasonable man would not do.1084 This paper 

discusses what Medical Negligence is, the standard of reasonable care and the Laws 

surrounding it in India. In order to prosecute a medical professional for negligence under 

criminal law, it must be shown that the accused did something or failed to do something which 

in the given facts and circumstances no medical professional in his ordinary senses and prudence 

would have done or failed to do. The hazard taken by the accused doctor should be of such a 

nature that the injury which resulted was most likely imminent.1085 All of these aspects and 

more, will be analysed in details allowing the reader to gain insight about the medical negligence 

laws in India. 

 

Keywords: Medical Negligence, Duty of care, Tort Law, Reasonable Care, 

Criminal Law, Consumer Law.  

 

  

                                                
* Student, 5th Year, Lloyd Law College. 
1084 Jacob Mathew v. State of Punjab, AIR 2005 SC 3180. 
1085 Ibid. 
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WHAT IS MEDICAL NEGLIGENCE?  

 

Medical negligence is the breach of a duty of care by an act of omission or 

commission by a medical professional of ordinary prudence. Actionable medical 

negligence is the neglect in exercising a reasonable degree of skill and knowledge 

to the patient, to whom he owes a duty of care, which has resulted in injury to 

such person. The standard to be applied for adjudging whether the medical 

professional charged has been negligent or not, in the performance of his duty, 

would be that of an ordinary competent person exercising ordinary skill in the 

profession. The law requires neither the very highest nor a very low degree of 

care and competence to adjudge whether the medical professional has been 

negligent in the treatment of the patient. 1086 

 

According to Kiran Gupta, “Medical Negligence is the failure of a medical 

practitioner to provide proper care and attention and exercise those skills which 

a prudent, qualified person would do under similar circumstances. It is a 

commission or omission of an act by a medical professional which deviates 

from the accepted standards of practice of the medical community, leading to 

an injury to the patient. It may be defined as a lack of reasonable care and skill 

on the part of a medical professional with respect to the patient, be it his history 

taking, clinical examination, investigation, diagnosis, and treatment that has 

resulted in injury, death, or an unfavourable outcome. Failure to act in 

accordance to the medical standards in vogue and failure to exercise due care 

and diligence are generally deemed to constitute medical negligence.” 1087  

 

Medical negligence comprises of the following constituents:1088  

 

(1)  A legal duty to exercise due care on the part of the medical 

professional;  

                                                
1086 Maharaja Agrasen Hospital and Ors. vs. Rishabh Sharma and Ors.; 2020 (2) ALD 166. 
1087 Gupta, Kiran. “The Standard of care and proof in medical profession, A shift from Bolam to Bolitho.” XIV-XV 
National Capital Law Journal (2011-2012). 
1088 Ibid. 
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(2)  failure to inform the patient of the risks involved;  

(3)  the patient suffers damage as a consequence of the undisclosed 

risk by the medical professional;  

(4)  if the risk had been disclosed, the patient would have avoided the 

injury;  

(5)  breach of the said duty would give rise to an actionable claim of 

negligence. 

 

In India, it has been time and again held that the Consumer Protection Act, 

1986 governs cases of Medical Negligence. A three judge bench of the Hon’ble 

Supreme Court, in the case of Indian Medical Association v. V.P. Shantha and 

Ors.1089, conclusively decided the same, and held that “Service rendered to a 

patient by a medical practitioner (except where the doctor renders service free 

of charge to every patient or under a contract of personal service), by way of 

consultation, diagnosis and treatment, both medicinal and surgical, would fall 

within the ambit of 'service' as defined in Section 2(1)(o) of the Act.” 

 

COMPONENTS OF MEDICAL NEGLIGENCE 

 

In order for an act to be construed as medical negligence, it must satisfy the 

following three components: 

 

 1) A legal duty must exist, 

 2) that legal duty must have been breached, 

 3) damages must have been caused by that legal breach 

 

Existence of legal duty 

 

The medical profession, is often touted to be one of the noblest professions. 

Since the nature of work being carried out by doctors is so delicate, doctors 

                                                
1089 AIR 1996 SC 550. 
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undergo extensive training before they are finally allowed to treat patients. This 

treatment, is expected to be provided with complete knowledge and skill on the 

doctor’s part. Even though it cannot be expected that a Doctor saves the life of 

every patient he treats, it is expected that they use their skills to the fullest extent 

and while treating a patient. This is when the existence of a legal duty arises. 

 

An exception to this legal duty is when the medical practitioner meets a patient 

as a non-professional, outside the hospital or out of duty. In such cases, there’s 

no duty of reasonable medical care owed to the patient.  

 

Breach of legal duty 

 

In the case of A. S. Mittal v. State of U.P. 1090, the Hon’ble Supreme court laid 

down that when a doctor is consulted by a patient, the doctor owes to his patient 

the following duties:  

 

(a) duty of care in deciding whether to undertake the case,  

(b) duty of care in deciding what treatment to give, and  

(c) duty of care in the administration of that treatment.  

 

When a doctor commits a breach of any of these duties, then he can be held 

liable for negligence, and the patient or his family may pursue any of the 

remedies available to them against such breach. 

 

Damage caused by that breach 

 

Since doctors owe a duty of reasonable care towards their patients, if they fail 

to fulfil their duties, the legal duty towards the patient is said to be breached. 

Accordingly, in order for liability to arise, there must have been a direct 

consequence, that is, an injury caused to the patient. The damage caused should 

                                                
1090 A. S. Mittal v. State of Uttar Pradesh, AIR 1989 SC 1570. 
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also arise out of the breach of duty itself, which the Medical practitioner owes 

towards his patients. If it is proved that the breach contributed to the damage 

caused, and where the damage was more likely due to the negligence than any 

other cause, it is usually sufficient to satisfy this criterion.  

 

Sometimes, the principle of “res ipsa loquitur” is applied which means “the 

thing speaks for itself”.  In such situations, the cause is assumed to be 

established, until and unless the defendant proves that there is another 

reasonable explanation.  

 

In order to show that a breach has occurred, the patient must first establish the 

standard of reasonable care applicable. To establish this standard, ‘the Bolam 

Test’, which was laid down in the well-known case of Bolam v Friern Hospital 

Trust1091, is often used.  

 

THE STANDARD OF REASONABLE CARE 

 

The standard of reasonable care is the amount of care that a doctor is expected 

to exercise while treating a patient. There are several tests that are used in order 

to determine whether or not medical negligence has been committed. Two of 

the more well-known one’s are: 

 

Bolam Test 

 

In the case, a voluntary psychiatric patient at Friern Hospital suffered bilateral 

“stove-in” fractures of the acetabula during a course of electro-convulsive 

therapy (ECT) treatment administered to him in August 1954. The ECT 

treatment was administered without a relaxant drug or any form of manual 

restraint other than to support the plaintiff's chin and hold his shoulders. Nurses 

were present on either side of the couch in case the plaintiff fell off. The plaintiff 

                                                
1091 Bolam v Friern Hospital Management Committee 1957 1 WLR 582. 
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claimed damages, alleging that the doctor was negligent in failing to administer 

any relaxant drug or to provide at least some form of manual restraint and in 

failing to warn him of the 1:10,000 risk of fracture associated with the treatment. 

 

Although the doctor admitted that he knew that some doctors adopted other 

procedures such as providing a relaxant drug to patients, his training informed 

him otherwise. The patient produced an expert witness – a distinguished 

psychiatrist – who described the failure to administer manual control over the 

patient as foolhardy. It was also the expert witness’ standard practice to warn 

patients of the relevant risks of ECT. The hospital involved, on the other hand, 

produced other expert witnesses who concurred with the procedure adopted by 

the defending doctor and who considered informing the patient of risk of 

fracture as unnecessary. Since the practice of doctors was supported by a body 

of medical opinions, the standard of the defending doctor’s practice could not 

be questioned and as such the doctor was acquitted by the jury. 

 

Keeping in view the above factual matrix, the principle laid down in this case 

discourages second guessing any medical judgment even by fellow doctors. 

Thus, as long as the practice of a doctor is supported by a body of medical 

opinion, it is not the business of the court to question the appropriateness of 

that body of opinion.  

 

The Bolitho Test  

 

The Bolitho test was laid down in the case of Bolitho v. City and Hackney Health 

Authority1092 in 1997. In this case, a two-year-old patient suffered brain damage 

as a result of cardiac arrest induced by respiratory failure. He was admitted for 

croup and had episodes of breathing difficulty during his stay at the St. 

Bartholomew's Hospital. In spite of calls made by the nurses to doctors 

regarding the patient’s breathing difficulty, none came. One of the questions 

                                                
1092 (1998) Appeal Cases 232 
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that the court had to answer was: “Had the doctors come, should the doctors 

have intubated the patient which could have saved him?” The expert witnesses 

called to testify provided conflicting opinions. The trial judge surmised that even 

if the view not to intubate was unreasonable and illogical, she could not 

substitute her own views for those of the medical experts. This is in line with 

the Bolam’s test where a doctor is not negligent as long as there is a body of 

opinion that supported his practice. 

 

However, the House of Lords, the court of final appeal in England, disagreed 

with the reservations of the trial judge to substitute her opinion for those of the 

medical experts. The opinion of the House of Lords that the court can evaluate 

has logical basis of medical opinions. In weighing risks against benefits, a judge 

must be satisfied that medical experts “have directed their minds to the question 

of comparative risks and benefits and have reached a defensible conclusion.” 

Bolitho’s case made it clear that a judge could pierce through the medical 

opinions and determine the reasoning of such opinions. Although in most cases, 

“distinguished experts in the field are of a particular opinion and will 

demonstrate the reasoning of that opinion.” However, similar to standard of 

care for other professions, the court now has the ultimate responsibility to 

determine the reasoning of such standard. 

 

LIABILITY FOR MEDICAL NEGLIGENCE 

 

The Liability for an act constituting Medical Negligence can be of three types: 

 

(1) Liability under consumer laws, that is, the Consumer Protection 

Act. 

(2) Liability under Tort Law, and 

(3) Liability under Criminal Law  
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Liability under the Consumer Protection Act 

 

In 1995, the Supreme Court decision in Indian Medical Association v VP 

Shantha brought the medical profession within the ambit of a ‘service’ as 

defined in the Consumer Protection Act, 1986. This defined the relationship 

between patients and medical professionals as contractual. Patients who had 

sustained injuries in the course of treatment could now sue doctors in 

‘procedure-free’ consumer protection courts for compensation. The Court held 

that even though services rendered by medical practitioners are of a personal 

nature they cannot be treated as contracts of personal service (which are 

excluded from the Consumer Protection Act). They are contracts for service, 

under which a doctor too can be sued in Consumer Protection Courts. 

 

A ‘contract for service’ implies a contract whereby one party undertakes to 

render services (such as professional or technical services) to another, in which 

the service provider is not subjected to a detailed direction and control. The 

provider exercises professional or technical skill and uses his or her own 

knowledge and discretion. A ‘contract of service’ implies a relationship of 

master and servant and involves an obligation to obey orders in the work to be 

performed and as to its mode and manner of performance. The ‘contract of 

service’ is beyond the ambit of the Consumer Protection Act, 1986, under 

Section 2(1)(o) of the Act. 

 

The Consumer Protection Act will not come to the rescue of patients if the 

service is rendered free of charge, or if they have paid only a nominal registration 

fee. However, if patients’ charges are waived because of their incapacity to pay, 

they are considered to be consumers and can sue under the Consumer 

Protection Act. 
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Liability under tort law 

 

Tort Law is considered to be the next step in providing a remedy to victims of 

medical negligence. Unlike consumer laws, tort laws are applicable in cases 

where the Consumer Protection Act is not applicable. In order to claim 

compensation, the victim must prove that the doctor was negligent and failed 

to fulfil the reasonable standard of care expected from him, and that the injury 

caused to the patient was a result of the negligence of the doctor.1093  

 

In the case of the State of Haryana v. Smt Santra1094, the Supreme Court held 

that every doctor "has a duty to act with a reasonable degree of care and skill." 

However, "since no human is perfect and even the most renowned eminent can 

commit a mistake in diagnosing a disease, a doctor can be held liable for 

negligence only if one can prove that he/she is guilty of a failure that no doctor 

with standard abilities would be blameworthy of if acting with reasonable 

care."1095 "An error of judgment constitutes negligence only in case a reasonably 

competent professional with the standard skills that the defendant professes to 

have, and acting with conventional care, would not have made the same 

error."1096 1097 

 

Liability under criminal law 

 

In certain cases, negligence is so blatant that it invites criminal proceedings. A 

doctor can be punished under Section 304A of the Indian Penal Code (IPC) for 

causing death by a rash or negligent act, say in a case where death of a patient is 

caused during operation by a doctor not qualified to operate. According to a 

recent Supreme Court decision (13), the standard of negligence required to be 

proved against a doctor in cases of criminal negligence (especially that under 

                                                
1093 Phillips India Ltd. v. Kunju Pannu, AIR 1975 Bom. 306. 
1094 AIR 2000 SC 3335. 
1095 Hunter v. Hanley (1955) SLT 213. 
1096 Whitehouse v. Jordan, (1981) 1 ALL ER 267 the House of Lords. 
1097 https://www.latestlaws.com/articles/all-about-law-on-medical-negligence-in-india-by-gargi/ 
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Section 304A of the IPC) should be so high that it can be described as ‘gross 

negligence’ or ‘recklessness’, not merely lack of necessary care. Criminal liability 

will not be attracted if the patient dies due to error in judgment or accident. 

Every civil negligence is not criminal negligence, and for civil negligence to 

become criminal it should be of such a nature that it could be termed as gross 

negligence. 

 

Very rarely can a doctor be prosecuted for murder or attempt to murder as 

doctors never intend to kill their patients, and hence do not possess the required 

level of guilty intention. When doctors administer a treatment involving the risk 

of death, they do so in good faith and for the patient’s benefit. A doctor can 

also be punished for causing hurt or grievous hurt under the IPC. However, 

Sections 87, 88, 89 and 92 of the IPC provide immunity from criminal 

prosecutions to doctors who act in good faith and for the patient’s benefit. But 

the defence must prove that the doctor acted in good faith and for the patient’s 

benefit. For example, a doctor who consciously or knowingly did not use 

sterilised equipment for an operation cannot be said to have acted in good 

faith.]1098 

 

Section 80 also provides respite to doctors, as it provides that nothing is an 

offence that is done by accident in doing a lawful act, without any criminal 

intention or knowledge, while exercising proper care and caution in a lawful 

manner.1099 

 

  

                                                
1098 Vol 2, No 2 (2005), Talha Abdul Rahman, Medical Negligence And Doctors’ Liability, Indian Journal Of 
Medical Ethics.  
1099 Section 80, Indian Penal Code, 1860. 
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JUDICIAL PRECEDENTS – WHAT IS THE JUDICIARY’S STAND 

ON MEDIAL NEGLIGENCE? 

 

Jacob Mathew v. State of Punjab & Anr. 1100 

 

In this case, the Hon’ble Supreme Court while dealing with the case of 

negligence by professionals gave illustration of medical and legal profession and 

observed as under: 

 

“In the law of negligence, professionals such as lawyers, doctors, architects and others are 

included in the category of persons professing some special skill or skilled persons generally. 

Any task which is required to be performed with a special skill would generally be admitted 

or undertaken to be performed only if the person possesses the requisite skill for performing 

that task. Any reasonable man entering into a profession which requires a particular level of 

learning to be called a professional of that branch, impliedly assures the person dealing with 

him that the skill which he professes to possess shall be exercised and exercised with reasonable 

degree of care and caution. He does not assure his client of the result. A lawyer does not tell 

his client that the client shall win the case in all circumstances. A physician would not assure 

the patient of full recovery in every case. A surgeon cannot and does not guarantee that the 

result of surgery would invariably be beneficial, much less to the extent of 100% for the person 

operated on. The only assurance which such a professional can give or can be understood to 

have given by implication is that he is possessed of the requisite skill in that branch of profession 

which he is practising and while undertaking the performance of the task entrusted to him he 

would be exercising his skill with reasonable competence. This is all what the person 

approaching the professional can expect. Judged by this standard, a professional may be held 

liable for negligence on one of two findings: either he was not possessed of the requisite skill 

which he professed to have possessed, or, he did not exercise, with reasonable competence in the 

given case, the skill which he did possess. The standard to be applied for judging, whether the 

person charged has been negligent or not, would be that of an ordinary competent person 

                                                
1100 (2005) 6 SCC 1. 
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exercising ordinary skill in that profession. It is not necessary for every professional to possess 

the highest level of expertise in that branch which he practises.”  

 

Kusum Sharma and Ors. v. Batra Hospital and Medical Research1101 

 

In this case, the Hon’ble Court, laid down the following principles with respect 

to Medical Negligence, and elaborated upon the necessary aspects to constitute 

Medical Negligence: 

 

“i. Negligence is the breach of a duty exercised by omission to do something 

which a reasonable man, guided by those considerations which ordinarily 

regulate the conduct of human affairs, would do, or doing something 

which a prudent and reasonable man would not do. 

ii. Negligence is an essential ingredient of the offence. The negligence to be 

established by the prosecution must be culpable or gross and not the 

negligence merely based upon an error of judgment. 

iii. The medical professional is expected to bring a reasonable degree of skill 

and knowledge and must exercise a reasonable degree of care. Neither the 

very highest nor a very low degree of care and competence judged in the 

light of the particular circumstances of each case is what the law requires. 

iv. A medical practitioner would be liable only where his conduct fell below 

that of the standard so far reasonably competent practitioner in his field. 

v. In the realm of diagnosis and treatment, there is scope for genuine 

difference of opinion and one professional doctor is clearly not negligent 

merely because his conclusion differs from that of other professional 

doctor. 

vi. The medical professional is often called upon to adopt a procedure which 

involves higher element of risk, but which he honestly believes as 

providing greater chances of success for the patient rather than a 

procedure involving lesser risk but higher chances of failure. Just because 

                                                
1101 MANU/SC/0098/2010. 
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a professional looking to the gravity of illness has taken higher element 

of risk to redeem the patient out of his/her suffering which did not yield 

the desired result may not amount to negligence. 

vii. Negligence cannot be attributed to a doctor so long as he performs his 

duties with reasonable skill and competence. Merely because the doctor 

choses one course of action in preference to the other one available, he 

would not be liable if the course of action chosen by him was acceptable 

to the medical profession. 

viii. It would not be conducive to the efficiency of the medical profession if 

no doctor could administer medicine without a halter round his neck. 

ix. It is our bounden duty and obligation of the civil society to ensure that 

the medical professionals are not unnecessarily harassed or humiliated so 

that they can perform their professional duties without fear and 

apprehension. 

x. The medical practitioners at times also have to be saved from such a class 

of complainants who use criminal process as a tool for pressurizing the 

medical professionals/hospitals particularly private hospitals or clinics for 

extracting uncalled for compensation. Such malicious proceedings 

deserve to be discarded against the medical practitioners. 

xi. The medical professionals are entitled to get protection so long as they 

perform their duties with reasonable skill and competence and in the 

interest of the patients. The interest and welfare of the patients have to 

be paramount for the medical professionals.” 

 

In Gian chand v. Vinod kumar Sharma1102 it was held that shifting of the 

patient from one ward to another in spite of requirement of instant treatment 

to be given to the patient resulting in damage to the patient’s heath then the 

doctor or administrator of the hospital shall be held liable under negligence. 

 

                                                
1102 AIR 2008 HP 97. 
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Also in Jagdish Ram v. State of H.P.1103, it was held that before performing any 

surgery the chart revealing information about the amount of anesthesia and 

allergies of the patient should be mentioned so that an anesthetist can provide 

ample amount of medicines to the patient. The doctor in above case failed to 

do so as a result of the overdose of anesthesia the patient died and the doctor 

was held liable for the same.]1104 

 

V.N.Shrikhande v. Anita Sena Fernandes1105  

 

This case was an important judgement, as it was laid down by the Hon’ble 

Supreme Court of India herein that “there is no ‘straitjacket’ formula that can 

be applied for determining as to when the cause of action has accrued to the 

consumer.” Every case of Medical Negligence must be decided on its own 

merits, and the cause of action will be deemed to have arisen on the date of 

commission of the negligent act. Where, however, the act is latent in nature, the 

cause of action will have accrued on the date when the patient or his 

family/representative discovers the damage caused due to such act.  

 

 

 

  

                                                
1103 (2017) 3 HimLR 1600. 
1104Aakarsh Shah, Medical Negligence, Law Octopus On October 8, 2017 school, 
https://www.lawctopus.com/academike/medicalnegligence/#:~:text=Medical%20Negligence%20basically%20is%
20the,patients%20which%20are%20their%20consumers. 
1105 (2011) 1 SCC 53. 
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CONCLUSION & SUGGESTIONS 

 

While Medical Negligence needs to be tread around carefully, due to its delicate 

nature, Courts have been extremely considerate while dealing with such cases.  

Over the years, as can be seen from the case law referred above, the law on 

Medical Negligence has been inconsistent to some extent. It is, therefore, 

necessary to have well settled uniform law, and certain rules and regulations, to 

govern Medical Practitioners. The introduction of a special legislation dealing 

with Medical Negligence should also be considered, which amalgamates the 

Consumer, Tort and Criminal law liabilities into one Act. 
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MOB LYNCHING: POLITICS, LAW AND 

SOLUTIONS 
-CARISHMA BHARGAVA* 

 

ABSTRACT 

 

In India, lynching may reflect internal tensions between ethnic communities. Communities 

sometimes lynch accused on suspicion. It is a planned extrajudicial murdering by a group of 

people. Mob lynching simply means a mob giving a death penalty to a person without any trial. 

It is most often used to characterize informal public executions by a mob to punish an alleged 

transgressor, convicted transgressor, or to in-country. The word "mobocracy", is a satire on 

democracy within which the messages are sent across that the law cannot protect those who 

didn't agree to the general populace. Lynching is the "New Rule of Law" and the de facto 

"Command of new mob sovereign". The authors emphasize the theory that lynching doesn't 

only threaten the minority but later gives rise to 'Anarchy'. It not only violates the basic 

principle of 'State and Sovereignty' but it also questions the state on its most important duty, 

which is to protect the rights, life and property of its citizens. This is a political reality which 

needs the equal attention of the legislature, executive and judiciary. This minority today is not 

restricted to any religion, but it further includes caste, intellectual level, and sexual preference. 

There are specific recommendations and measures given by the Supreme Court that will be 

discussed in the essay. 

 

Keywords:  Bill Passed by the Parliament, Command of the Sovereign, 

Citizens, Mob Lynching, The New Rule of Law and the Defacto. 
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INTRODUCTION AND HISTORY 

 

Lynching is also known as vigilante violence refers to the hate-inspired 

violence against the people. It is an extrajudicial punishment to punish a person 

alleged to have committed a crime. Mob lynching simply means when a mob 

gives a death penalty to a person without a fair trial or any legal authority. This 

can be done through beating, stabbing, setting fire to the person or hanging. 

This type of punishment is not accepted in any kind of civilized society.  

 

The History of Mob lynching started in America, where the word lynches 

originated after the American Revolution. The name came from the term Lynch 

law, which means a term for a punishment without trial. Charles Lynch and 

William Lynch were the two who found out the phrase in the 1780s. 

 

In those earlier periods, Lynch law means the assumption of extrajudicial 

authority came into the common parlance of the United States. Lynch was not 

accused of racist bias and indeed acquitted blacks accused of murder on three 

separate occasions, as dictated by facts brought before him. He was indicted, 

however of ethnic prejudice in his abuse of Welsh miners. Inside this period, 

around 2400 black men, ladies and youngsters were murdered. 1106 

 

This type of lynching was not just confined to the USA based on race but can 

find its traces from ancient casteism in India. In Hindus, caste-based violence is 

nothing new. In the past, Dalits and Shudras were treated like slaves, and severe 

punishment was given to those who change their profession.1107 

 

In India, Lynching generally reflects the inner tension between the varied 

communities within the country. In the democratic country of India, in recent 

years, these types of incidents have risen to an alarming extent, and the failure 

                                                
1106Michael Pfeifer," At The Hands Of Parties Unknown The State Of The Field Of Lynching Scholarship "101 
JAHIST, P.42 
1107 Vithal Ranjan. Dalits And The Caste System In India (2010) P.4. 
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of the state to prevent the victim from these, coupled with an alarming rise in 

the numbers of such cases has forced the Hon’ble Supreme Court to term it as 

“horrendous act of Mobocracy”1108.  

 

Mobocracy doesn't have a legal definition; it can still be understood as that when 

in a democracy, a mob punishes a person by killing him on suspicion or rumour. 

We need to know that this type of lynching conveys a very disastrous message 

to society and destroys the pluralistic social fabric of a civilized society. In a 

simple definition, we can understand that Mob lynching is a punishment to 

those minorities who disagree or have non- conformity with the way of ruthless, 

vengeful mass.  

 

In India, lynching may reflect internal tensions between ethnic communities. 

Communities sometimes lynch accused or suspicious convicts. An example is 

the 2006 Kherlanji massacre, where Kunbi caste members slaughtered four 

members of a Dalit caste family in Kherlanji, a village in the Bhandara district 

of Although this incident was reported as an example of "upper" caste violence 

against members of a "lower" caste, it was found to be an example of communal 

violence. It was counter against a family who had contradicted the Eminent 

Domain seizure of its fields so a street could be fabricated that would have 

profited the gathering who killed.  

 

The ladies of the family were strutted exposed openly before being damaged 

and killed. Sociologists and social researchers dismiss ascribing racial 

segregation to the standing framework and credited this and comparative 

occasions to intra-racial ethno-social clash. In connection to cow vigilante 

various lynching happened in 2014 in India, necessarily including hordes 

lynching Indian Muslims and Dalits. Some outstanding instances of such 

assaults incorporate the 2015 Dadri crowd lynching, the 2016 Jharkhand crowd 

lynching and the 2017 Alwar horde lynching. 

                                                
1108 Tahseen S. Poonawala V. UOI (WP(C) No. 754/2016)  
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Crowd lynching was accounted for the third time in Alwar in July 2018, when a 

gathering of bovine vigilantes killed a Muslim man named Rakbar Khan. Since 

May 2017, when seven individuals were lynched in Jharkhand, India has 

encountered another spate of horde related brutality and killings known as the 

Indian Whatsapp lynching. By following the spread of phone news, basically 

identifying with youngster snatching and organ collecting, through the watsapp 

message administration. In June 2019, in the state of Jharkhand, bike thief 

Tabrez Ansari was beaten by a mob after getting caught stealing a motorbike. 

Later he died due to stress and following cardiac arrest in the hospital five days 

after the incident.   

 

MOB LYNCHING AND COMMUNAL POLITICS 

 

One of the purported faced currently is the lack of education within the general 

masses. This lacks the knowledge, although literacy is the one who fans the fire 

of partial support and victim-blaming. The most recent case of Kathua Rape 

case1109 where an eight-year-old girl was raped and murdered inside the religious 

premise, and the mob supported the rapists and threatened the female lawyer 

and the administrative fraternity to protect the offenders by giving it a 

communal outlook. The media too enjoyed the sensation and published the 

photographs and the name of the victim. Later media was fined1110 by the 

Hon'ble High Court for misconduct and revealing the victim's identity. This is 

a type of mob that lynches people passively.  

 

The mob also forms the people of society who do not accept social change and 

killing young people. This can be seen in the form of honour killing mostly in 

Haryana. Law enforcement has to take up these matters seriously and aims to 

solve such issues as efficiently as possible. Also, law alone is not a solution, and 

there is still a need for social change. 

                                                
1109Mohd. Akhtar V. State Of Jammu And Kashmir, AIR 2018, SCC 85. 
1110Court On Its Motion V. Union Of India And Others, AIR 2018 DELHI HC 3725/ 2018.  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|603 

Mob lynching was initially backed by politics, and later itself becomes a political 

question. If the political class has to stand up against these monsters, then the 

politicians have to do the politics on the issue rather than the politics of hate.1111 

Though a bitter truth and also considering that there is no separate law against 

mob – lynching, lynching is a way to tell the minority that law cannot protect 

them and they will have to obey and adopt the approach of mass or get lynched 

by the mob. It becomes a political reality.  

 

REASONS AND CAUSES OF MOB LYNCHING: 

 

SOCIAL CAUSE:   

 

1) Prejudices/inclination dependent on different characters like rank, class, 

religion, and so on (for instance: Majority v . minority) 

2) Rise of dairy animal’s vigilante, etc.  

3) Differences in the convictions among the individuals/narrow 

mindedness towards one another and so forth.  

 

INNOVATIVE CAUSE:  

 

1) No information guideline law, 

2) Spread of bits of gossip by internet-based life.  

3) No legitimate laws on fake news 

 

POLITICAL CAUSE: 

 

1) Legislative assembly of periphery bunches.  

2) The politicization of lynching and vital quietness 

 

 

                                                
1111 Aditi Tyagi, "Mob –Lynching The New Normal In India'. 
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WHAT IS THE NEED OF SEPARATE LAW FOR MOB LYNCHING? 

 

Presently there is no special provision or law to punish mob lynching or hate 

violence in India, but there are some other provisions related to such violence. 

The Code of Criminal Procedure (Cr.P.C), 1973 under Section 223(a) 

provides that the mob involved in the same offence in the equal act can be tried 

together. The Indian Penal Code (IPC), 1860 also has some proximate 

sections related to hate speech and hate crimes under Sections 153A 

(promoting enmity between different groups on the grounds of religion, race, 

place of birth, and many other fields and doing acts prejudicial to maintenance 

of harmony).   

 

Sec 153B (imputation assertions prejudicial to national integration), Section 

505(statements conducing to public mischief) but as seen in the majority of the 

cases, these sections were in "time posed upon the perpetrators and only 

sections against individuals such as Section302 (punishment for murder), 

Section 307(attempt to murder), Section 323(punishment for causing hurt), 

Section 325(punishment for causing grievous hurt) etc.". Are applied because 

of which the crime is seen as an offence against individual and not the 

community. Such an approach is not justified as incidents like mob lynching are 

seen from communal lenses and are usually targeted against a particular 

minority, caste, religion, gender etc. and is a matter of public order and not 

merely an offence against a person. The attack of lynching usually takes place as 

an organized hate crime against a community so it must be considered as a 

heinous offence.  

 

There is an urgent need to bring in a special law to deal with the menace of mob 

lynching. The particular law dealing with the atrocities against the scheduled 

caste and scheduled tribes — The SC/ST (Prevention of Atrocities) Act 1989 

— may not have ended caste discrimination. Still, it has acted as a significant 

deterrent. After all, mob lynching is no ordinary crime. The evidence collected 

by India Spend suggests that since 2010, there were as many as 87 incidents of 
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hate crimes on 289 victims in cow-related violence. The apex court had used 

strong language while asking the Union Government to curb mob lynching. It 

had observed, "Citizens cannot take the law into their hands or become a law 

unto themselves,"1112 In March this year, the Union Home Ministry admitted 

that between 2014 to 3 March 2018, 45 persons were killed in 40 cases of mob 

lynching across nine states. The Supreme Court condemned mob lynching 

incidents across the country and urged Parliament to enact a law to deal with 

the crime that threatens the country’s social fabric and the Rule of Law1113. States 

on 23rd July 2018, the Union Government indicated its first concrete instance of 

concern towards mob lynching incidents, in the wake of the Supreme Court 

directive to curb the mob violence. It constituted a high level under the Union 

Home Secretary to deliberately about the issue and market recommendations 

within four weeks. The Supreme Court felt that mob lynching is of a separate 

genre and needs special attention and treatment. 

  

Presently there is no law related to mob lynching, so an enactment is the need 

of an hour to find out who is the culprit.  Mob lynching cannot be aptly 

handled under Section 323, 324,307, 302 of IPC, 1860. Some argue that more 

laws should be enacted. The Union Government and the State government need 

to show the stronger political will to curb mob lynching. The SC/ST Act of 

1989 records 22 offences relating to different examples or conduct perpetrating 

criminal crimes and breaking the confidence and regard of the booked stations 

and clans of Scheduled Caste and tribes network. 

 

GUIDELINES PROVIDED BY SUPREME COURT ON 

PREVENTING MOB –LYNCHING 

 

The West Bengal (Prevention of Lynching) Bill, 2019 accommodates three 

years to life imprisonment to those harming an individual and the death penalty 

                                                
1112 "SC Tells Parliament To Draft New Law On Mob Lynching, Condemns 'Mobocracy': Highlights From Judgment 
- India News , Firstpost" 2020. 
1113 Current Affairs August 2018 Ebook: By Jagran Josh Pg 110-135. 
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or thorough life imprisonment for those causing it. Recently, Rajasthan 

additionally passed an enemy of lynching bill known as the “Rajasthan 

Protection from Lynching Bill, 2019”. Manipur was the central state to pass a 

law against lynching. In 2018, the Supreme Court had likewise given rules to 

control lynching1114.  

 

• The state governments shall designate a senior police officer in each 

district for taking measures to prevent incidents of mob violence and 

lynching.  

• The nodal officers shall bring to the notice of the Director-General 

of Police (DGP) any inter-district co-ordination issues for devising a 

strategy to tackle lynching and mob violence-related issues.   

• The Central and the state governments should broadcast on radio and 

television and other media platforms, including the official websites 

that lynching and mob violence of any kind shall invite serious 

consequence under the law. 

• Curb and stop the dissemination of irresponsible and explosive 

messages, videos and other material on various social media 

platforms which tend to incite mob violence and register FIR under 

relevant provisions of law against persons who disseminate such 

messages.   

• State governments shall prepare a lynching/mob violence victim 

compensation scheme to ensure that there is no further harassment 

of the family members of the victims. If a police officer or an officer 

of the district administration fails to do his/her duty, the same will be 

considered as an act of deliberate negligence for which an appropriate 

action must be taken against him/her.  

 

 

 

                                                
1114"SC Tells Parliament To Draft New Law On Mob Lynching, Condemns 'Mobocracy': Highlights From Judgment 
- India News , Firstpost" 2020  
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MEASURES SUGGESTED BY THE HON’BLE SUPREME COURT: 

 

In the case of Tehseen Poonawalla vs. UOI,1115 the Supreme Court suggested 

various measures related to dealing with Mob Lynching.   

 

PREVENTIVE MEASURES 

 

1. The local and The State Government will communicate on the radio 

about the lawful results of mob lynching.  

2. The police shall register FIR under the Indian Penal Code, 1860 Sec 

153A against a person who sends provocative message related to mob 

violence.  

 

REMEDIAL MEASURES 

 

1. The exploited people or the families of the victims will get the official 

guide under Legal Aid.1116 

2. The instance of crowd Lynching will be attempted in optimized court; 

the procedures will be closed in half a year.  

 

CASES RELATED TO MOB LYNCHING 

 

Recently, on 19th July 2019, in the eastern Bihar, a crowd beat to death three 

men associated with attempting to take dairy cattle. On June 26th 2019 Tabrez 

Ansari's dad, Farook Ansari was additionally executed by the crowd along these 

lines to his child, fifteen years prior, he was gotten by the group of people while 

submitting robbery and was lynched. In the historical judgment of Alimuddin 

case1117 It was a lynching case, which was the first of its kind where the offenders 

were given a life imprisonment sentence. 

                                                
1115Tehseen Poonawalla Vs. Union Of India [In Writ Petition (C) No 19 Of 2018]. 
1116 Legal Service Authority Act, 1987.   
1117Nithyanand Mahto And Others Vs. The State Of Jharkhand, AIR 2018 Jharkhand High Court 490.  
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On 27th July 2019, a juvenile of 14 years of age has been lynched by the mob 

when he was caught committing theft in Ashok Nagar, Delhi.  

 

West Bengal President Dilip Ghosh alleged that maximum people in West 

Bengal as lynched for Jai Shree Ram chants.  

 

In the case of Mohammad Haroon vs. Union of India1118, the Supreme Court 

held that State along with the intelligence agencies to prevent recurrence of 

communal violence. It also directed the negligent officers who either do or 

abstain from doing any negligent act which results in an agony of the victims of 

the lynching. Same was observed in Arumugal Selvai vs State of Tamil 

Nadu1119 where the court ruled for action to be taken against the officers who 

did not prevent the violence or did not initiate criminal proceedings against the 

accused. 

 

In Dadri11, on 28th September 2015, Mohammad Akhlaq and his sons were 

dragged out of their home and were beaten to death by a mob of around 2000 

people on suspicion that they stole and slaughtered a cow-calf.  Later an Indian 

court found prima facie evidence of meat that may have been either mutton or 

beef and ordered registration of first information report against the slain 

Mohammed Akhlaq. The government's inquiry concluded that he was not 

storing beef for consumption. 

 

In the case of Nandini Sunder vs. State of Chhattisgarh,1120 the Supreme Court 

held that it is the responsibility of the state to prevent internal disturbance and 

to take steps to ensure public order. The same has been provided under Article 

355 of the Constitution of India which places the duty on Union to protect 

states against any external aggression or internal disturbance.  

  

                                                
1118Mohammad Haroon Vs. Union Of India (2014) 5 SCC 252. 
1119Arumugalselvai Vs State Of Tamil Nadu (2016) 9 SCC 682. 
1120Nandini Sunder Vs. State Of Chattisgarh (2011) 7 SCC 547. 
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CONCLUSION 

 

India is not a country of hatred, and it is not the territory and ecosystem which 

makes India, it is the people of India themselves. Of late, lynching and vigilante 

attacks have become the instrument of choice for violence against minorities, 

particularly Muslims. Mob lynching simply means when a mob gives a death 

penalty to a person without a fair trial or any legal authority. This can be done 

through beating, stabbing, setting fire to the person or hanging. This type of 

punishment is not accepted in any kind of civilized society Vigilante attacks, and 

lynching is different from "communal riots". The crowd is of the general 

perception that if the judicial organ of the government and police administration 

cannot provide them with justice, they should own it by themselves. There is a 

need for patience and respect across the people of society. This clearly shows 

that people in the country have lost their trust in law and order.  

 

SUGGESTIONS 

 

At the individual level steps can be taken by the administration to ensure speedy 

justice, registering the FIR without any delay. The government should take steps 

to pass the law demanded by the civil society, Manav Suraksha Kanoon 

(MaSuKa) which provides that the law to be made for mob lynching shall 

be cognizable, non-bailable and non-compoundable. The Parliament 

should follow the guidelines issued but the Supreme Court to draft and pass a 

new law to deal with the cases of mob lynching.  
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NON-CONVENTIONAL TRADEMARK AND ITS 

PROSPECTS 
-ISHAN RANA* 

ABSTRACT 
 

A trademark is a distinctive sign that identifies certain goods or services produced or provided 

by a specific person or enterprise. Its origin takes us back to ancient times when craftsmen 

reproduced their signatures or "marks" on their artistic or utilitarian products. Over the years 

passed by, these marks have evolved into today's system of trademark registration and 

protection. A trademark protects the owner of that mark by ensuring the exclusive right to use 

it, to identify goods or services, or to authorize another to use it in return for payment In recent 

years, trademark registries and courts have grappled with trademark applications for, shapes, 

scents, silhouettes, textures and tastes, as well as short cartoons, single colours, body movements 

and Tarzan's yell. This invasion is unconventional because of the open-ended definition of a 

trademark. On the other hand, anything which does the communicative work of a trademark, 

by distinguishing goods based on trade origin, can be registered as one. The article aims at 

highlighting the importance of marks in some non-conventional areas like smell and colour, 

which cannot be touched or seen but has a significant impact on the minds of the consumer. 

Also, it will deal with how these trademarks are treated in certain countries.  

 

Keywords: Trademark, Intellectual Property, India, Non-Conventional, 

Unconventional. 

 
 

 

 

  

                                                
* Student, 4th Year, Alliance School of Law. 
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INTRODUCTION 

 

The entire human race has progressed on the very principle of "innovation", 

starting from lighting fire from rubbing stones to an age where lighters hit the 

spark. Innovation has also been seen in the field of intellectual property rights. 

This field has seen some drastic changes, from the times where people didn't 

even know the meaning of the term to a time when people are asking trademarks 

for those things as well which can only be felt and not seen. This has created an 

impact on the minds of the consumers and the business lines. This has 

altogether changed the way people used to think about trademarks and has 

introduced a completely new line of business products into the trademark 

sector. These trademarks are particularly challenging because they alter the 

definition of the trademarks, though the purpose remains intact. This essay deals 

with these trademarks. 

 

Trademarks play a significant role not only in the realm of intellectual property 

but also from the perspective of the general development in the society. The 

idea behind trademarks is multi-layered. A trademark is economically efficient 

because it allows the consumer to identify the service or good that he prefers 

and to buy that to the exclusion of others in the future.1121 Moreover, since 

sound quality is associated with that particular trademark, infringement claims 

exist when another undertaking uses a similar mark.1122 This prevents the latter 

from unjustly enriching from the labour and reputation of the holder of the 

original mark, and protects consumer interests. Traditionally this was restricted 

to the graphical representation, and therefore only a certain logos/designs were 

registered as trademarks.  

 

But with the advancement of technology and change in perception of the 

consumer mindsets, it was seen that the trademarks are lacking a specific crucial 

aspect. Increasingly all over the world, recognizing the potential contained 

                                                
1121J Thomas Mccarthy, Mccarthy On Trademarks And Unfair Competition (4th Ed. 2000) 
1122 Zippo Mfg. Co. V. Rogers Imports [1963] S.D.N.Ysupp. 670 [1963] 
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therein, different combinations have been sought to be trademarked.1123 This 

includes a variety of things ranging from the Intel jingle to the shape of the Coca 

Cola bottle. The characteristic feature of these trademarks is that they are not 

visually perceptible, but yet they have been trademarked because of a certain 

level of identification involved from the consumer point of view.1124 

 

GRAPHICAL REPRESENTATION OF NON-CONVENTIONAL 

TRADEMARKS 

 

There are many types of Non-Conventional Trademarks, but in this article we 

will be focusing on some of the major marks. 

 

A. Odour mark  

 

This is the trickiest and perhaps the most interesting a trademark of all. Despite 

the problems accounted for in the registration of the unconventional patents, 

few odours have already been registered as a trademark and many withdrawn or 

registered at the registries of different countries1125.  One such illustrative case 

where smell mark was rejected based on non-fulfilment of the graphically 

represent ability criteria among other factors is that of Ralf Seickman v. 

German Patent Office1126. The scenario is different in the USA where trademark 

manual examining procedure states that trademark applicants need not submit 

a drawing of the trademark if the mark consists of solely of non-visual marks 

such as sound or scent. 

 

 

 

 

                                                
1123 Anubhuti Rastogi ‘Non-Traditional Trademarks’ (2019) <Https://Lawtimesjournal.In/Non-Traditional-
Trademarks/> Accessed 2nd June 2020 
1124 Ibid. 
1125 B.V.D. Co. V. Kaufmann & Baer Co.,[1992] 272 Pa. 240 [1922]; Palmer V. Harris,[1869]60 Pa. 156 [1869] 
1126 [C-273/00] 2012 
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B. Sound mark 

 

Using sound as a unique identifier for a brand hasn’t been a marketing tool for 

very long. The first successful application for a sound mark was registered in 

1978 and was filed by NBC, one of the country’s largest media 

conglomerates1127.The Lanham Act, which established the main chunk of the 

US's modern trademark law, allows for "any word, name, symbol, or device" to 

be registered by that mark's owner as long as they have a bonafide right to its 

use and intend to use it in commerce1128. So there isn't anything in the Lanham 

Act that precludes the registration of a sound mark.1129  

 

In Shield Mark BV vs Joost Kist 1130the ECJ repeats the criteria from 

Sieckmann v German Patent Office1131that graphical representation preferably 

means by images, lines or characters, and that the description must be clear, 

precise, self-contained, easily accessible, intelligible, durable and objective. This 

definition generally encompasses sound marks, and therefore an applicant for a 

CTM may use musical notation to represent their trademark graphically.1132A 

piece of music, a tune or a ring tone on a telephone can be easily registered as a 

trademark (provided, of course, that it meets the Community trademark tests 

for registrability and distinctiveness).1133 

 

 

 

 

                                                
1127 Deborah Sweeney ‘Can You Trademark A Sound?’(2014) <Https://Www.Huffpost.Com/Entry/Can-You-
Trademark-A-Sound_B_5635571> Accessed 8th June 2020 
1128 M. Handler, The Distinctive Problem Of European Trademark Law (EIPR 2005) 27(9) 30 
1129 Arka Majundar, Subhojit Sadhu And Sunandan Majundar ‘The Requirement Of Graphical Representation For 
Non-Conventional Trademarks’(2006) 
<Http://Nopr.Niscair.Res.In/Bitstream/123456789/3588/1/JIPR%2011(5)%20313-317.Pdf> Accessed 8th June 
2020 
1130 [C-283/01] 2003 
1131 Id At 6 
1132 World Intellectual Property Organization [WIPO], Standing Committee On The Law Of Trademarks, Industrial 
Designs And Geographical Indications: Summary Of Replies To The Questionnaire On Trademark Law, 
<Https://Www.Wipo.Int/Policy/En/Sct/> Accessed 11th June 2020 
1133 Ibid. 
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C. Scent Mark 

 

Scent marks are different from odour marks as in the cases of scent marks the 

registry takes place is with respect to Shield Mark Doctrine. Scent needs to be 

distinctive of the product and it must not be utilitarian or functional. Thus the 

fragrance of the scent/perfume cannot be registered, however the description 

of the scent is required.1134 The first undertaking which sought to register a scent 

under the 1994 Act was Chanel for the smell of its fragrance Chanel No. 5. The 

application was rejected on the grounds of being functional; the aroma was the 

product itself.1135 On the same day, Sumitomo Rubber Co. sought the 

registration of “a floral fragrance/smell reminiscent of roses as applied to 

tyres”1136and Unicorn Products sought to register “the strong smell of bitter 

beer applied to flight darts”.1137Both these applications were successful. 

 

While in the USA the first scent to receive trademark protection was the scent 

described as a "high impact, fresh, floral fragrance reminiscent of Plumeria 

blossoms." The normal restrictions for determining what can be trademarked 

were laid down. The scent had to be distinctive of the product, and it could not 

be useful or functional. Therefore the fragrance of a perfume could not be 

registered. Moreover, in terms of graphical representation, the court stated that 

while drawings were not required, the description of the scent was required.1138 

 

 

 

                                                
1134 Manuraj Singh Parmar, ‘Non-Conventional Trademark A Legal Analysis’ (2019) 
<Https://Www.Mondaq.Com/India/Trademark/801902/Non-Conventional-Trademarks-A-Legal-Analysis> 
Accessed 19th July 2020 
1135 Edward Grosek, ‘The Multilateral Agreements That Protect Trademarks And Marks That Indicate Origins Of 
Source’(2000) 
<Https://Heinonline.Org/HOL/Landingpage?Handle=Hein.Journals/Jpatos82&Div=74&Id=&Page=> Accessed 
11th June 2020 
1136 Timothy W. Blakely, ‘Beyond The International Harmonization Of Trademark Law: The Community Trade Mark 
As A Model Of Unitary Transnational Trademark Protection’(2000) <Https://Www.Jstor.Org/Stable/3312851> 
Accessed 11th June 2020 
1137 Nathan KG Lau, ‘Registration Of Olfactory Marks As Trademarks: Insurmountable Problems?’ (2004) 
<Https://Papers.Ssrn.Com/Sol3/Papers.Cfm?Abstract_Id=589141> Accessed 11th June 2020 
1138Re Clarke TTAB [1990] 
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D. Texture mark 

 

These marks are those which give the feel of the product through touch. Much 

the same like smell marks, these are hard to be registered as there can be no 

representation of the feel of the texture such as fabrics, bottles, etc. It ought to 

be noticed that the texture should not be ascribing to the functional purpose 

for the product. 

 

E. Hologram mark 

 

Holography is a photographic method that records the light dispersed from an 

object, and afterward presents it in a way that appears three-dimensional The 

significant difficulty with respect to Hologram marks is its difficulty to 

demonstrate as the source identifier of the product. American Express 

possesses a trademark in USA for a hologram that is applied on the surface of 

its Mastercard.  

 

F. Taste mark 

 

Taste marks are simpler to be represented graphically as the written description 

of the taste can be utilized to demonstrate the flavour of the goods. A trademark 

for the flavour of a food can't be granted as it inherently performs the function 

of making the same - for example adding flavour to the dishes. Till date, no 

registration has been granted for taste marks on the planet. 

 

G. Motion Mark 

 

A motion mark is moving animated logo or design which is utilized by an 

individual or a company for showcasing technique which help in increase in 

client base. A motion mark is made by using computer programs and software. 

Motion mark as a trademark is seldom registered as they have quite recently 

picked up significance with technological advancement in this field. A notable 
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case of a motion mark registered is Microsoft windows logo which we see once 

we open the windows operating system. 

 

JUDICIAL PRECEDENTS OF NON-CONVENTIONAL 

TRADEMARKS IN INDIA 

 

Three non-conventional trademarks have received registration in India so far. 

Yahoo!'s yodel is the first non-conventional mark to be registered. The yodel 

was represented through musical notes. The shape of the Zippo lighter was also 

granted registration, which was later confirmed in a trademark infringement suit 

in the Delhi High Court, on the ground that it was distinctive. The latest non-

conventional trademark to be registered is a sound mark, held by a German 

company Allianz Aktiengesellschaft.1139The Trademark Registry in India has 

granted registration to ICICI Bank Ltd for its sound mark by registering the 

very notes that form the jingle. ICICI Bank is the first Indian entity to obtain 

sound mark registration.1140 

 

There are specific reasons why still Indian courts are apprehensive of granting 

non-conventional trademarks as some say that it is restricting the free access to 

intellectual property rights. Yet, eventually, this is a positive phenomenon. The 

idea behind giving trademarks is to mark something distinctive, which is a great 

help to consumers. Similarly, in non-conventional trademarks, there are lot 

many consumers who are illiterate or are visually impaired, for them the 

distinguishing character is the shape or the sign. Hence this aims at creating a 

multi-sensory perception1141and thereby stimulating an entire market for it.  

 

                                                
1139Prakruthi Gowda, ‘Yet Another Sound Mark Granted’(2009)< Https://Spicyip.Com/2009/07/Yet-Another-
Sound-Mark-Granted.Html>Accessed 15th June 2020 
1140 Shristi Bansal ‘Non-Conventional Trademark In India’ (2016) 
<Https://Www.Mondaq.Com/India/Trademark/472602/Non-Conventional-Trademarks-In-India> Accessed 15th 
June 2020  
1141Swaraj Paul Barooah ‘A Defence Of Non-Conventional Trademark’ 
(2010)<Https://Spicyip.Com/2010/09/Guest-Post-Defence-Of-Non-Conventional.Html>Accessed 15th June 2020 
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NON-CONVENTIONAL TRADEMARKS UNDER VARIOUS 

JURISDICTIONS 

 

1. Non-conventional trademarks: USA 

 

Granting protection to untraditional trademarks has been significantly relaxed 

in the US where TMs have been defined broadly, and there exists no prerequisite 

of a "graphical representation." In other words, marks which consist only of a 

sound, a scent, or other completely non-visual matter, which would only require 

detailed verbal description, are equally capable of protection under the US laws. 

Perhaps the oldest untraditional mark to be registered is the National 

Broadcasting Company (NBC) jingle which received protection in the US in 

1970 under the category of Sensory Marks.1142 The jingle, with a vague 

description of notes used, was not accompanied by a notation sheet. 

Furthermore, single colours and smell or olfactory marks have also acquired the 

status of TMs when they do not perform any function in the relevant industry 

and have acquired distinctiveness.1143 

 

Section 1052 of the Lanham Act 1946 is the relevant provision enabling 

determination of what can be trademarked. The provision is negatively worded; 

it lays down what cannot qualify for a trademark. The only definite requirement 

is that apart from being non-functional, the mark should be distinctive, or have 

acquired distinctiveness, enabling consumers to distinguish the goods of the 

holder from that of others. 

 

The registration of non-conventional marks is further helped by the decision of 

the US Supreme Court in famous case1144 wherein it held that a trademark could 

be "almost anything at all that is capable of carrying meaning".  

                                                
1142 David Vaver, ‘Recent Trends In European Trademark Law: Of Shapes, Senses And Sensation’ 
(2005)<Https://Www.Researchgate.Net/Publication/288534548_Recent_Trend_In_European_Trademark_Law_
Of_Shape_Sense_And_Sensation> Accessed 22nd June 2020 
1143Ibid. 
1144Qualitex Co V. Jacobson Products Co.,[1995] 514 US 159 [1995] 
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2. Non-conventional trademark: EUROPE  

 

European trademark law comprises the national laws of countries in line with 

European Directives, along with the decisions of the European Court of Justice 

(ECJ); the Madrid Protocol is acting as another significant source of norm-

setting. Trademarks can either be registered at a national level or achieve the 

status of a Community Trademark (throughout the EU) by registration at the 

Office for Harmonisation in the Internal Market (OHIM).1145 

3.  Non-conventional trademarks: INDIA  

 

The scenario in India is very different as compared to the case in the US and 

the EU; very few unconventional marks have received registration in India. 

Nonetheless, unlike the Trade and Merchandise Marks Act of 1958, the Trade 

Marks Act of 1999 (the Act) and the Trade Marks Rules of 2002 do refer to 

non-conventional trademarks. Another exciting document which needs to be 

referred to is the Draft Manual for Trademark Practice & Procedure. 

 

A reading of Sections 2(1)(zb)1146And 2(1)(m)1147Of the Act shows that the 

definition of "trademark" has been widened to include shapes, packaging and 

combination of colours. As specified in the Manual,1148this is an inclusive 

definition including any mark as long as the mark is capable of being represented 

graphically and capable of distinguishing the goods or services of one person 

                                                
1145 David Vaver, ‘Intellectual Property: The State Of The Art’ 
(2001)<Http://Www6.Austlii.Edu.Au/Nz/Journals/Vuwlawrw/2001/2.Html>Accessed 22nd June 2020 
1146 "Trademark" Is Defined As A Mark Capable Of Being Represented Graphically And Which Is Capable Of 
Distinguishing The Goods Or Services Of One Person From Choose Of Others And May Include Shape Of Goods, 
Their Packaging And Combination Of Colours , And In Relation To Chapter XII (Other Than Section 107), A 
Registered Trade Mark Or Mark Used In Relation To Goods Or Services For The Purpose Of Indicating Or So As 
To Suggest A Connection In The Course Of Trade Between The Goods Or Services, As The Case May Be, And 
Some Person Having The Right As Proprietor To Use The Mark, And In Relation To Other Provisions Of This Act, 
A Mark Used Or Proposed To Be Used In Relation To Goods Or Services For The Purpose Of Indicating Or So To 
Suggest To A Connection In The Course Of Trade Between The Products Or Services, As The Case May Be, And 
Some Person Having The Right, Either As Proprietor Or By Way Of Permitted User, To Use The Mark Whether 
With Or Without Any Indication Of The Identity Of That Person, And Includes A Certification Trade Mark Or 
Collective Mark.  
1147 "Mark" Consists Of A Device, Brand, Heading, Label, Ticket, Name, Signature, Word, Letter, Numeral, Shape 
Of Goods, Packaging Or Combination Of Colours Or Any Combination Thereof.  
1148 Draft Manual, S 3  
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from that of the others. Nonetheless, it has been stated that colours, shapes, 

sounds and smells will require "special consideration" during registration. 

Concerning the graphical representation of sound marks, India has simply 

imported the Shield Mark doctrine. Nonetheless, concerning distinctiveness, the 

Manual specifically lists sounds which are not distinctive and thus will not be 

registered.1149 The registry has not probed into music which provides a specific 

distinctive character, but instead, there is an exhaustive list for the same. In case 

of a scent also the registry goes by the Shield Mark doctrine and seeks a graphical 

representation for the registration of the scent.  

 

 

 

 

 

 

 

 

  

                                                
1149 Draft Manual, S 5.2.2.2 
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CONCLUSION 

 

The definition of the trademark incorporated in the Indian Trademark Act 

paved the way for the invasion of the non-conventional trademark. The 

traditional concept was associated with the visual difference in the product; 

however, in the recent years, there has been a paradigm shift which has the 

psychological impact of trademarks on consumers such as the non-conventional 

trademarks which gained an increased commercial significance and therefore 

deserved the protection. The few barriers associated with the non-conventional 

trademarks must not serve as a deterrent to their use; on the contrary, new 

classification and methods should be incorporated as the non-conventional 

resources are on the latest tool in the present era of innovation. 

 

However, India is one of the countries which protect the non-conventional 

trademarks, which is highlight by the fact that registry trademark has accepted 

the sound trademark of intel. The supplement of the draft manual is a crucial 

one as it issued the guidelines for regulating the same with the higher aim for 

uniformity, transparency and efficiency in operation. The concept and law-

related aspect of non-conventional trademarks are evolving in India. However, 

there is a need for consistency across the globe. 

 

As McCarthy has remarked, “One cannot come to the bottom-line conclusion 

that any item is “in the public domain” until one has exhausted all of the possible 

areas of exclusive intellectual property rights.”1150And therefore that is the 

reason why in the USA and in the EU, non-conventional trademarks ranging 

from the smell of freshly cut grass (for tennis balls) to the Intel jingle have 

received trademark protection.  

 

 

  
                                                
1150Mausumi Mishra, ‘Non-Conventional Trademark’ (2019),  
<Https://Www.Globalpatentfiling.Com/Blog/Non-Conventional-Trademark> Accessed 26th June 2020 
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OUTER SPACE PROPERTY RIGHTS AND 

TREATIES: WHERE DOES INDIA STAND? 
- AKASH KRISHNAN*, KUSHAGRA GAHOI*  

AND ALLURI MANOJ SAI* 

 

ABSTRACT 

 

The Indian space program has taken a long journey from fishing hamlet to the Red Planet 

(Mars) with governmental support. Today, the government realizes the private sector's 

technological and financial potential and is looking to share the burden with them. However, 

the private sector's inclusion through the activities remains closed and bound by public liability. 

International law lays down that the states bear the international responsibility, be it 

governmental or non-governmental of all their space activities. The Government has come up 

with a new political bill dealing with the National Space Legislation. This will be a great 

accomplishment for the Indian space program, and will result in the participation of private 

players in Space Exploration. India's only legal framework is the Satellite Communication 

Policy, 2000, and the Remote Sensing Data Policy, 2011. The lack of domestic space laws 

has resulted in India to become a victim of loopholes in the international treaties. Space debris 

has been a thorn in the way for India as an incident of Indian Space Debris falling on a 

Village in Japan caused a dispute between the two countries. India being a signatory to the 

convention on international liability for damage caused by space objects (1972), puts an 

obligation on India to compensate for any destruction of property created. However, the Treaty 

does not mention the quantum of compensation to be paid. This loophole allows Japan to 

extract funds from India that could exceed the actual amount of damage. Had there been a 

domestic law or a national policy that addressed space debris in India, the verdict could have 

differed. 

 

Keywords:  International Space Treaties, Moon, Property Rights, Space Law 
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INTRODUCTION 

 

Isn’t it funny when the great actor Shah Rukh Khan confirmed that he owned 

several acres of land on the moon? But this is true, one of his fans in Australia 

used to buy land pieces for him every year as his birthday gift and she used to 

do her business with the Lunar Republic Society and in return, the Lunar 

Republic society used to give Shah Rukh Khan the certificates.1151 So how is this 

possible, can I buy property on the moon? The answer is that moon is like an 

ocean, i.e. every nation in the world can use it but cannot own it. When the 

discussions on the moon began in the 1950s, the only problem was national 

sovereignty.  

 

There was a race between the Soviet Union and the United States as both of 

them wanted to reach the moon first and claim the rights and the real worry 

was, what would happen if they came second? So, there was a fear that this 

competition might trigger some hostile situations between the countries and 

therefore a treaty was formed to maintain peace between the countries. Outer 

Space Treaty, 1967 was introduced and 109 countries are signatories to the 

treaty and another 23 have signed it but have not ratified it.1152 Talks on 

preserving outer space for peaceful purposes began in the late 1950s at the 

United Nations. The United States and its Western allies submitted proposals 

and drafts in 1957 on reserving space exclusively for "peaceful and scientific 

purposes by nations," but the Soviet Union rejected these efforts because it was 

preparing to launch the world's first satellite and test Russia's first 

intercontinental ballistic missile. Then both the countries submitted different 

drafts to the UN General Assembly in June 1966 and finally, a mutually agreed 

treaty was formed over the next six months and it got its approval in December 

                                                
1151 SRK owns the land on the moon!(2009) Available at: https://www.hindustantimes.com/india/srk-owns-land-on-
the-moon/story-KcN8sN1tl231lzkkg8G7kL.html. (Accessed 23 July 2020) 
1152 YASH TRIPATHI, Can You Buy Land On Moon? Details On Legalities And Possibilities Here, Republic world, Available 
at: https://www.republicworld.com/technology-news/other-tech-news/can-you-buy-land-on-moon-is-it-possible-
is-it-legal-details-here.html. (Accessed 23 July 2020)  
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1966.1153 If we look back in the 1980s, there was a very famous company named, 

Lunar Embassy and its owner, Dennis Hope claimed that he had the right to 

sell land on the moon because the Article II of the treaty says, “Outer space, 

including the moon and other celestial bodies, is not subject to national appropriation by claim 

of sovereignty, through use or occupation, or by any other means." He found a loophole in 

the treaty because the treaty declares that no country can assert sovereignty over 

the moon, but it fails to say clearly that individuals or private organizations 

cannot assert sovereignty as well. He used this loophole and made business.1154 

People love to become powerful personalities and the way to get power is 

through acquiring land and money. Since the 15th century, when Vasco Da 

Gama came to India, people were fighting for acquiring territories and are still 

fighting. The passion for exploration and desire to acquire property is in our 

blood. We humans use all the resources available around us for gaining 

maximum utility and space for that matter is a resource for us and us humans 

will think and make most of it.  

 

India's relationship with space goes back to the first rocket launch in the 1960s 

under the guidance of Dr Vikram Sarabhai. Since then, India is leading the path 

of becoming a space superpower with various missions in areas of 

communication, broadcasting, meteorology, oceanography, monitoring the 

environment, and predicting natural disasters. India is now counted in the USA, 

Russia, and China's league of space giants.  

 

The earth’s only natural satellite ‘moon’ is considered to be an integral part of 

our solar system because of its various indispensable roles, of which everyone 

is aware. Due to its uniqueness and character every country tries to claim it or 

to have a property that is a reflector of power therefore, it is really important to 

have property rights for outer space. Various treaties and conventions have been 

made to protect and to avoid disputes. It is also equally important that every 

                                                
1153 DARYL KIMBALL, The Outer Space Treaty at a Glance, Factsheet, Arms Control Association, Available at: 
https://www.armscontrol.org/factsheets/outerspace. (Accessed 23 July 2020)   
1154 Prakhar Maheshwari and Neeraj Gurnani, Property rights in outer space, Lawctopus. Available at: 
https://www.lawctopus.com/academike/property-rights-in-outer-space/. (Accessed 23 July 2020) 
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country has an equal right and access to the resources present at space. The 

important precedent for making an international space law was the 1959 

Antarctic treaty, which was made to ensure the peaceful undertakings especially 

for scientific exploration there was a need for an international agreement 

governing space laws to avoid establishing sovereignty. Earlier there were no 

provisions regarding property rights or regulating economic activities various 

technological developments and inventions have led to the evolution of 

property rights. For better understanding, the rights have been divided into two 

broader categories i.e. the treaties and convention related to real property and 

the treaties and convention related to intellectual property rights. The most 

important piece of international space law which forms the base is the outer 

space treaty or OST is a binding treaty to use outer space for peaceful activities 

and also includes principles that “Nations cannot claim sovereignty over the 

Moon or other celestial bodies. Nations are responsible for their activities in 

space, are liable for any damage caused by objects launched into space from 

their territory, and are bound to assist astronauts in distress”1155 and all members 

should conduct their activities under international law. India is a signatory to 

this treaty and ratified it in 19821156.”Out of the five United Nations treaties 

relating to activities in outer space, India has ratified four and signed one;1157 

“the 1968 rescue agreement, the 1972 liability convention, the 1974 registration 

convention, and the 1979 Moon agreement.” India is also a party to various 

international treaties relating to outer space and has implemented various 

transparency and confidence-building measures.  

 

 

  

                                                
1155 Outer space treaty, Encyclopaedia Britannica, Available at: https://www.britannica.com/event/Outer-Space-
Treaty. (Accessed 23 July 2020) 
1156 The Economics times. Available at:  https://economictimes.indiatimes.com/news/defence/10-things-you-need-
to-know-about-asat-indias-new-space-slayer/articleshow/68594835.cms. (Accessed 23 July 2020) 
1157 Senjuti Mallick, Why India needs a space law, The Hindu, Available at: https://www.thehindu.com/opinion/open-
page/why-india-needs-a-space-law/article19094453.ece  (Accessed 24 July 2020) 
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CLAIMS ON EXTRATERRESTRIAL REAL ESTATE 

 

"I've always looked at myself as a pioneer. I've always thought differently; I think outside 

the box, actually, now I'm thinking outside the planet."1158 

-Dennis Hope 

 

The real Space law negotiation was made between the USA and USSR, regarding 

the governance of space activities and property ownership issues by sanctioning 

the Treaty on Principles Governing the Activities of States in the Exploration 

and Use of Outer Space Including the Moon and other Celestial Bodies in 1967. 

The treaty is also known as the Outer Space Treaty or OST. 1159  

 

The makers of the Outer Space Treaty exercised sovereignty and as a result, they 

rejected the idea of Res Nullius, which means Nobody’s property or unclaimed 

property. The basic idea of the drafters was to keep Outer space open and 

accessible to the resources available for all individuals, companies, communities, 

and nations.1160 But this accessibility right is limited up to only the research and 

exploration part and strictly not meant for claiming any ownership Rights.1161 

Therefore, the fundamental principles regulating the treaties are i) Non- 

National acquirement of the property. ii) Acceptance of the concept of Res 

Communis Ominium, which means a thing for the entire community or 

common heritage of mankind.The most significant treaties are i) Outer Space 

Treaty an ii) Moon treaty. The MOST outline the functioning of the 

International Space Laws and provides access methods and, rights and claims 

                                                
1158Sarah Firsheln, 9 Quotes From the Man Who Sells Real Estate On the Moon, CURBED, Available at: 
https://www.curbed.com/2013/3/11/10265472/11-quotes-from-the-man-who-sells-real-estate-on-the-moon. 
(Accessed 24 July 2020) 
1159 Rand Simberg, Property Rights in Space, The New Atlantis, Available at: 
https://www.thenewatlantis.com/publications/property-rights-in-space. (Accessed 24 July 2020) 
1160 Neerja Gurnani & Prakhar Maheshwari, Property rights in Outer Space, Lawctopus, Available at 
https://www.lawctopus.com/academike/property-rights-in-outer-space/ (Accessed 24 July 2020) 
1161 Ibid.  
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procedures.1162 On the other side, the Moon treaty prescribes that the property 

outside the planet earth is under Res Communis (accessible for the common 

mankind). The Moon treaty not only applies to the property on the Moon but 

also on other numerous celestial bodies.1163 However, the Moon Treaty failed 

massively, as the signatories were mere 14 countries, excluding the USA and 

USSR which did not ratify the treaty, and none of them was the space-faring 

nation. 1164  

 

The terrestrial property in the geosynchronous orbit is the only area that could 

be claimed nationally.1165 As read above, the OST forbid nations/corporations 

to claim ownership rights on the Moon and other celestial bodies, though there's 

no intimation about private ownership rights over the extraterrestrial bodies. 

So, Dennis Hope, a U.S. national claimed his right to USA, USSR, and UN over 

a piece of land on Moon, later on when no response was received by him, he 

declared his ownership and started a Company named – Lunar Embassy1166, and 

continued the trade of exchange of real estate over the Moon. This act of Hope 

baffled everybody as he did the trade deal with approximately 6 million people, 

including a good number of renowned people, and now there’s a dispute over 

ownership rights and legality of such sale on the sold properties. 1167 

 

As correctly opined that due to impossibility to make permanent settlement on 

the Moon or any other celestial body as of now, even after the piece of land is 

                                                
1162 Nahal Toosi, Property rights in space could become a big deal, and the 50-year-old treaty that governs them is under strain, The 
Agenda, Available at: https://www.politico.com/agenda/story/2019/06/13/space-travel-moon-resources-000899/ 
(Accessed 25 July 2020) 
1163 Ibid.  
1164 Supra Note 1152. 
1165 Extraterrestrial Property and Space Law: Frequently Asked Questions, Moon Estates, Available at: 
https://www.moonestates.com/about-us/space-
law/#:~:text=The%20Outer%20Space%20Treaty%20of%201967%20explicitly%20forbids%20any%20government
,the%20Moon%20or%20a%20planet.&text=Well%20it%20means%20that%20governments,to%20these%20bodies
%20at%20all. (Accessed 25 July 2020) 
1166 Supra Note 1153. 
1167 Louis de Gouyon Matignon, THE LAWFULNESS OF EXTRATERRESTRIAL REAL ESTATE, SPACE 
LEGAL ISSUES, AVAILABLE AT: https://www.spacelegalissues.com/the-lawfulness-of-extraterrestrial-real-estate/. 
(Accessed 25 July 2020) 
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owned by some private individual, the particular part of the land on the body 

cannot be owned by any person.1168  

 

Hope was later facilitated by his appointment as Co-chairman of the Republican 

Congressional Business Advisory Council. He was also awarded the National 

Leadership Award, though this facilitation wasn’t officially recognized by the 

USA.1169 After the Hope case, private claims were piled up as it was open to 

discussion and interpretation due to huge loopholes in the Treaty. 

 

There are four interpretations to the Private claims- 

 

1. Lenient Method – National appropriation/claim is kept separately from 

private ownership claims. 1170 

2. Individual Sovereignty – Claims under private ownership of rights on the 

property over any celestial body can be withstood if the requirement of state 

is fulfilled by the particular entity. For instance, if an entity is following the 

ethics, like corporate social responsibility, environment-friendly behaviour, 

then the entity can claim for private ownership of Rights.1171 

3. Ban – Ban on private ownership as an extension of the definition of Nation 

under the Outer Space Treaty. 1172 

4. International sovereignty – Private ownership may occur under 

International sovereignty as it's nowhere mentioned that it cannot be 

                                                
1168 Ibid. 
1169 Supra Note 1153. 
1170 Ibid.  
1171 Supra Note 1156. 
1172 Supra Note 1153. 
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included in international sovereignty, but there's a mention regarding 

National appropriation but not about international sovereignty.1173 

 

THE OUTER SPACE TREATY: AN OVERVIEW 

 

International law has been considered as evolutionary, dynamic and keeps 

growing with the time. Even though it has been considered as soft law, but it 

has helped to govern the relations between the nations, also on different and 

common subject matters between the nation members. One such subject is 

being the usage of space and outer space. No International or Domestic 

Legislation existed which governed these dimensions at that time.  

 

We can ponder upon whether sending a satellite on the moon is a valid activity 

or not.  The legal subcommittee of the United Nations in the year 1966 decided 

to bring legislation for all the nations namely outer space treaty which would 

govern the usage of the space, activities of the nations all over the world in the 

terms of exploration and usage of Outer space, including the moon and celestial 

bodies. The treaty was established to ensure the peaceful usage of the outer 

space and to provide a framework for the development of the law of outer 

space. 

 

Initially, three countries which were United Kingdom, USA, and USSR were 

given the option to become the signatory to the treaty. The treaty was opened 

for signature in January 1967 and it came into effect from October 1967. As of 

June 2020, 110 countries have signed and ratified the treaties into their domestic 

laws while 23 other countries have signed but not ratified the same. India signed 

and ratified this treaty in the year 1967. 

                                                
1173 Rachel Lopez, Who owns the moon, and why are so many lunatics trying to sell you a piece of it? Staking a claim to the moon, 
Hindustan Times, Available At: https://www.hindustantimes.com/science/staking-a-claim-to-the-moon/story-
kEUtOxJEbbJjmwynJ26wNP.html (Accessed 25 July 2020) 
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The treaty has formulated certain principles and provides a legal framework 

regarding the usage of the space and activities in the space.  The treaty states 

that space exploration and activities carried out should be for the benefit of all 

the nations and space is the province of mankind. Space is not owned by 

anyone, it is free for exploration and activities can be carried out by all the 

nations. No nation can make or assert its sovereignty through any occupation 

or any other means in the space or the outer space. Further, the treaty states 

that outer space, moon and other celestial bodies will only be used for peaceful 

purposes by the national members. No state can place any nuclear or other 

weapons which can cause mass destruction in the orbit or the other celestial 

bodies or the outer space in any manner.1174  

 

According to the treaty, the astronauts being sent in the space will be considered 

as the envoys of mankind.  Every national or the state government will be held 

responsible for the activities carried out by the government or the non-

governmental entities in the outer space or the celestial bodies.  The state 

government will be held responsible for all the damage caused in the space by 

their space objects which could be anything from satellites etc. Moreover, the 

states are directed to avoid causing any sort of contamination in the outer space 

and celestial bodies. 1175 

 

Brief History 

 

The Outer Space Treaty was formally known as the Treaty on Principles 

Governing the Activities of States in the Exploration and Use of Outer Space, 

including the Moon and Other Celestial Bodies and is considered to be the 

foundation of International Space Law. The USA by making the provisions of 

the treaty as the 'law of the land' by ratifying the treaty showed its commitment 

towards the protection of celestial bodies from contamination. 

                                                
1174Available at: https://www.unoosa.org/pdf/publications/STSPACE11E.pdf (Accessed 25 July 2020) 
1175 Available at: https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/introouterspacetreaty.html 
(Accessed 25 July 2020) 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|630 

Scientists began to realise the importance of preservation of Space from 

contamination during its exploration. This contamination can be of two types – 

forward contamination, wherein the target celestial body is contaminated with 

bio-organisms from the source celestial body and backward contamination, 

wherein the source celestial body is contaminated with any variant of species 

that was brought back on the satellite from the target celestial body.  

 

As awareness about the importance and necessity of planetary protection was 

spreading across the globe during the 50s, scientists from all over the world but 

the Soviet Union were endorsing the same. The only selfish reason behind this 

was that the Soviet Union had run several tests on its first Intercontinental 

Ballistic Missile at that time and was deep into the process of launching what 

would later be the first satellite that was ever launched by any country. 

 

The United States and some of it allying nations had begun to submit draft 

proposals in the United Nations with guidelines to protect and preserve Space 

and its celestial bodies from contamination as early as in 1957. The first time 

when certain provisions were codified was the UN resolution of 1962 (XVIII). 

This made Space accessible free to use and explore to all the countries. Another 

UN resolution passed in 1884 prevented countries from locating any weapon 

which could be categorized as that of mass destruction at outer space. This two 

resolution later became the foundation on which the Outer Space Treaty was 

laid down.  

 

The then Soviet Union and the USA submitted a draft treaty on safe usage of 

space, which does not contaminate any celestial body and not just the Earth in 

1966 to the United Nations. This treaty was finally put into effect on October 

1967 after being ratified by 3 countries vis-à-vis USA, UK, The Soviet Union, 

i.e. after 10 months after it was opened for signature in Washington, London 

and Moscow, earlier in the same year through resolution 2222(XXI).  

  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|631 

Analysis of outer space treaty  

 

The early lunar exploration paved way for many international regulations 

regarding space exploration and the moon research especially. One of this 

regulation resulted in the formation of the outer space treaty, a world document, 

according to which the moon, as the only natural satellite of the earth, may be 

used for peaceful and educational purposes only. According to the outer space 

treaty, which played a vital role in the cold war, the moon is under the same 

jurisdiction as international waters. The treaty says that the moon can be used 

for peaceful purposes by all nations and it also prohibits weapons or military 

bases of any kind on the moon. The treaty was also important during the cold 

war when the U.S seriously considered dropping an atomic bomb on the moon 

to show its superiority.  

 

The treaty aims to reaffirm that space exploration must benefit every state and 

all the states should be free to explore as they wish. 

 

Despite the treaty covering nuclear weapons, one criticism of the treaty is that 

non-nuclear weapons are not mentioned. Which means that the countries are 

free to station non-nuclear weapons in space. As of now, it hasn't happened but 

it should be explicitly added into the treaty. Outer space treaty clearly states that 

the territory is not subject to national appropriation, this means that the private 

companies can make claims to celestial territory. Despite these loopholes and 

challenges, the treaty has formed the basis for an international law related to 

outer space. 

 

Like other treaties, the outer space treaty also allows for amendments and 

withdrawal of members.  It permits countries to purpose amendments.  An 

amendment can only come into force if it's accepted by the majority of parties 

and only be binding to those countries who approve the amendment. 
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INTERNATIONAL TREATIES ON SPACE LAW: 

 

Five international treaties govern the space law majorly. Furthermore, these are 

regulated by the United Nations Committee on the Peaceful Uses of Outer 

Space (UNCOPUOS). The first one being the Outer Space Treaty. The follow-

up treaties are discussed below.  

 

1. The Rescue Agreement of 1968 

 

The Agreement on the Rescue of Astronauts, the Return of Astronauts and the 

Return of Objects Launched into Outer Space came into force on the 3rd of 

December 1968.1176 This Agreement elaborated on the issues of articles 5-8 of 

the Outer Space Treaty. It provides that States should take all necessary steps 

to rescue and assist astronauts who are in distress and return them immediately 

to their launching country. In case a space object falls on the territory of a non- 

launching State, that State should assist the launching state in recovering those 

objects. All such developments should be reported to the Secretary-General of 

the United Nations promptly. 

 

2. The Space Liability Convention of 1972 

 

The Convention on International Liability for Damage Caused by Space 

Objects came into force on the 1st of September 1972. It elaborates on the 7th 

article of the Outer Space Treaty.1177It states that the launching state shall be 

held responsible for paying compensation for any damage caused by its space 

object, either on Earth or in space. The convention also lays down procedures 

that are to be followed for settlement of claims for damages. 

 

 

                                                
1176 Unoosa.org (2020), Available at: 
https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/introrescueagreement.html (Accessed 25 July 2020) 
1177 Unoosa.org (2020), Available at: https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/introliability-
convention.html (Accessed 25 July 2020). 
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3. The Registration Convention of 1976 

 

The Convention on Registration of Objects Launched into Outer Space came 

into force on the 15th of September 1976 . it resolved the issue of the 

identification of space objects, thereby increasing the scope of the United 

Nations Register of Objects Launched into Outer Space. This Register helps in 

keeping track of all the space objects that have been launched. The Secretary-

General has to maintain this Register and ensure that full and open access to 

information that is provided by the States and international intergovernmental 

organizations is available at all times. 

 

4. The Moon Treaty of 1979 

 

The Agreement Governing the Activities of States on the Moon and Other 

Celestial Bodies came into force in July 1984. It states that all activities 

concerning the Moon and other celestial bodies should be peaceful. The 

environment of these should not be disrupted. The United Nations should be 

informed of any station that is set up on a non-Earth body. The Agreement 

states that the Moon is of shared heritage to humankind. If any exploitation of 

the resource is feasible, an international regime must be set up to govern all such 

exploitations. As of now, a total of 18 countries have ratified an additional four 

countries have signed the Treaty, none of these countries is major space players. 

 

PRINCIPLES GOVERNING THESE TREATIES 

 

The following principles govern the Treatises mentioned above, as well as all 

other space-related activities. 

 

1. Declaration of legal principles 

 

It governs the activities of States in the Exploration and Uses of Outer Space. 

The General Assembly Resolution 1962 speaks about the exploration and the 
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use of outer space will be made in good faith and the benefit of states 

irrespective of their degree of economic or scientific development.1178 No 

country may claim the ownership of outer space and celestial bodies. It is free 

for exploration and use by all states based on equality and under International 

law with the charter of the United Nations.  

 

2. Broadcasting Principles 

 

The General Assembly 37/92, the establishment of principle international 

broadcasting, will contribute to the strengthening of international cooperation 

in that field and further the purpose and principles of the charter of the United 

Nations.1179 The objective for such activities should "promote the free 

dissemination and mutual exchange of information and knowledge in cultural 

and scientific fields, assist in educational, social and economic development, 

particularly in the developing countries, enhance the qualities of life of all 

peoples and provide recreation with due respect to the political and cultural 

integrity of States." 

 

3. Remote Sensing Principles 

 

It relates to remote sensing of the Earth from outer space. The General 

Assembly 41/65 this activity shall be carried out for the benefit and in the 

interests of all countries, irrespective of their degree of economic, social, or 

scientific and technological development and particular consideration of the 

needs of the developing countries.  

  

                                                
1178Unoosa.org (2020), https://www.unoosa.org/oosa/en/ourwork/spacelaw/principles/legal-principles.html(last 
visited Jul 16, 2020). 
1179 Unoosa.org (2020),https://www.unoosa.org/oosa/en/ourwork/spacelaw/principles/dbs-principles.html(last 
visited Jul 16, 2020). 
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4. Nuclear Power Source 

 

It is relevant to the Use of Nuclear Power sources in outer space. The General 

Assembly47/68 the use of this activity in outer space shall be carried out under 

international law, under the charter of the United Nations The goal for 

protection and nuclear safety, "States launching space objects with nuclear 

power sources on board shall endeavour to protect individuals, populations and 

the biosphere against radiological hazards. The design and use of space objects 

with nuclear power sources on board shall ensure, with a high degree of 

confidence, that the hazards, in foreseeable operational or accidental 

circumstances…" 

 

5. Benefits declaration 

 

The Declaration on International Cooperation in the Exploration and Use of 

Outer Space for the Benefit and in the Interest of All States, Taking into 

Particular Account the Needs of Developing countries. It shall be conducted 

following the provision of international law, including the charter of the united 

nations and the Treaty on the principles governing the activities of states in the 

exploration and use of outer space, including the Moon and other celestial 

bodies. 

 

OTHER IMPORTANT PROVISIONS 

 

The Outer Space Treaty is an agreement for controlling the Activities of states 

on  Moon or other celestial bodies. The Treaty constitutes the fundamental legal 

framework of international space law. It was enforced on 10 October 1967and 

by June 2020, 110 countries are its members It prevents the positioning of 

destructive weapons in Earth’s orbit, on the Moon, any other celestial body, or 

positioning them in outer space. As such weapons could lead to mass 

demolition (Article IV). However, it does not bars the installation of regular 

weapons in orbit, and strategies that cause excessive destruction such as kinetic 
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bombardment are still permitted. The treaty asserts that the discovery of outer 

space shall be conducted to interest every country. Article II of the treaty states 

that no country can claim authority over the moon or other celestial bodies.  

 

However, if any country launches its space object then it has control over it and 

is also responsible for damages generated by a space object. Article VI of the 

Outer Space Treaty deals with international responsibility, stating  "the activities 

of non-governmental entities in outer space, including the Moon and other 

celestial bodies, shall require permission and direction by the appropriate State 

Party to the Treaty" and the State Party is accountable for activities undertaken 

in space by governmental or non-governmental entities1180. The Moon Treaty 

came into effect on July 11, 1984, and eleven countries have signed the 

agreement.  It consists of twenty-one Articles.   Article 1  states that the Moon 

should be used for the interest of all states and also for the international 

community. No state can claim authority over the Moon or other celestial 

bodies by any means. It also states several legal provisions to prevent the Moon 

from becoming a reason for the international dispute and also to ensure that the 

resources can be utilized without any violence. There is a prohibition on the 

military use of celestial bodies. However military personnel can be used for 

scientific discovery or any other non-violence purposes. Article 3 provides to 

set up an international cooperation regime, to control the misuse of lunar 

resources.  

 

Article 11 requires that states should undertake steps to avoid pollution around 

the surroundings of celestial bodies, including Earth. Article 7 states that the 

organized and shielded use of the lunar resources with an equal contribution by 

all state parties can extract benefits. Article 11 states that the positioning of 

personnel equipment on or below the surface of any celestial body shall not 

entitle an authority to any state over the Moon or any celestial body. It also 

                                                
1180 Loren Grush, How an international treaty signed 50 years ago became the backbone of space law, The Verge, Available at: 
https://www.theverge.com/2017/1/27/14398492/outer-space-treaty-50-anniversary-exploration-guidelines. 
(Accessed 25 July 2020) 
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expresses that there shall be no barriers for scientific research and exploration 

on the Moon by any party. Article 6 states that results and samples derived while 

conducting research activities should be accessible to all countries and 

communities for further research.  It also conveys that any area or region which 

has a scientific interest shall be identified as international scientific preserves. 

Article 7 states that any process or discovery which endangers human life or 

health should immediately be informed by the authority to the United Nations 

and also public should be informed about life outer to Earth.  Article 5 expresses 

that state parties shall ensure that non-governmental entities under their 

jurisdiction shall engage in activities on the Moon only under the authority and 

continuing supervision of the appropriate state party. It also states that any state 

party may propose to bring changes to the agreement. Article 14 states that all 

parties shall inform the United Nations as well as the public, of their activities 

concerned with the exploration and use of the Moon. When the Moon treaty is 

compared with the Outer Space Treaty, most provisions are repeated, and two 

new concepts to highlight the misuse of natural resources in outer space are 

updated. It suggests that the misuse of resources shall be controlled by an 

international body, but there has been no agreement establishing these laws. 

The “United Nations Committee on the Peaceful Uses of Outer 

Space” (COPUOS) handles these agreements and other queries on the 

jurisdiction of space1181. 

 

  

                                                
1181 Louis de Gouyon Matignon, The 1979 Moon Agreement, Space Legal Issues, Available at:  
https://www.spacelegalissues.com/the-1979-moon-agreement/. (Accessed on 25 July 2020) 
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CONCLUSION 

 

Making the best possible and economic use of the moon and other celestial 

bodies are in our human blood and us humans can go to any lengths to 

maximize the use of any resource for our satisfaction and greed. Not only is it 

in our human blood, but it is also economically and financially beneficial for us 

to explore and use lands beyond Earth. Exploration requires technology, men, 

wealth, and investment and this could only mean wealth for that nation or 

company. So, our answer to the question, if we can buy land on the moon or 

not, is NO, as the International treaty necessarily mentions that all forms of 

outer space exploration would be for the welfare of all humankind. It also 

explicitly states that no individual or private company can purchase a piece of 

lunar land and call it his or her for-profit earning reasons. 

 

The Committee on the Peaceful Uses of Outer Space under the United Nations 

Office for Outer Space Affairs has made five significant treaties that govern all 

the activities concerning space. The benefits obtained by these outer space 

activities should be used to enhance the well-being of humankind and all the 

countries, simultaneously enhancing international cooperation. The UNOOSA 

had provided five legal principles that inspired the excellent prospects to open 

up before humankind as a result of man's entering into outer space with the 

binding on the parties to use outer space only for peaceful purposes. India is 

currently taking small steps towards contriving accurate space laws. The Space 

Activities Bill, 2017, has been drafted and is pending approval in the parliament. 

This bill would promote, support, and regulate space activities in India by 

allowing private and non-governmental agencies to involve themselves in space 

exploration. 
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OUTER SPACE SECURITY: A CRITICAL 

ANALYSIS OF LEGAL FRAMEWORK 
-JAI HOODA* 

ABSTRACT 

 

Outer space infrastructure has gradually increased, since the launch of Sputnik I in 1957. 

Utilization of space infrastructure and resources has become inevitable from modern lifestyle 

due to its huge spectrum of uses like navigation, television channels broadcasting, access to web 

services etc. Furthermore, space exploration, infrastructure and technology have been regarded 

as a remarkable milestone in advancing communication across the globe. Space exploration is 

regarded as very crucial for human survival by scientific community. On the other flip of coin 

every use of space technology and infrastructure has a potential military application. 

Development and increasing operations of Anti- Satellite missile (ASAT) technology in outer 

space is a clear manifestation of threats which space technology might bring about for space and 

earth environment. The increasing quantum of space debris and explosions carried out in outer 

space premises might result in severe damages to space environment as well as environment on 

the surface of earth. To regulate the living and non- living activities in outer space premises, we 

have created a new branch of law known as ‘Space law’. ‘Space law’ comprising of variety 

international agreements, conventions, treaties, and UN General Assembly resolutions came 

into existence to regulate the human influenced activities in outer space. However, the texts on 

‘Space law’ are so general in character which can give rise to numerous interpretations. 

Therefore, the laws related to space shall be reviewed periodically in order to ensure the constant 

evolution of ‘space law’ to address the rising issues in legal status of outer space environment 

and security. The general character of ‘space laws’ shall be narrowed down in order to address 

where the space law is heading for, what the status of the space law holds in the international 

law system and what are the objectives and orientations of the space law.   

 

Keywords: Space Law, Space exploration, Space debris, Utilization of Space 

Infrastructure. 

                                                
* Assistant Prof., ICFAI Law School, Dehradun), BBA LL.B. (Hons.), LL.M. (NALSAR University of Law, 
Hyderabad). 
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INTRODUCTION 

 

Use of space resources has become inevitable for the modern lifestyle due their 

wide modes of utilization, for instance, satellites have wide spectrum of uses 

like navigation, communication, television broadcasting, weather forecasting 

etc. Today, we are dependent on outer space in almost every sector, civil, 

economic and military.1182 Some astronauts and scientists even regard space 

technology as crucial for further human survival and progress. However, the 

space resources and technology possess the dual capacity of utilization in civil 

as well as military operations. Space arms and weapons are no more an unknown 

phenomenon, as recently Russia raised its concern and anticipation about 

deployment of weapons in space in 2016. During the annual meeting of 

UNCOPUOS in 1996, Russia emphasized on the need to review outer space 

security law for all considerations which might arise in future.1183 The term 

‘space weapons’ includes weapons capable of hitting the desired target in outer 

space launched from earth surface as well as weapons stationed in outer space 

capable of hitting the desired target on earth surface. Such weapons also 

encompasses those satellites which have the capability to fire lasers, or rockets 

having the capability of launching satellites from the Earth into the low-Earth 

Orbit (LEO) and ASAT missiles.1184 “ 

 

Almost every use of outer space has a potential military application, and the military derives 

extensive benefits from peaceful research and activities.”1185 

 

                                                
1182 Thomas Markram, Possible Challenges to Space Security and Sustainability, Arms Control Today, Vol. 47 ARMS CONTROL 
ASSOCIATION 44 (2017) 
1183 Shannon Orr, PEACE AND CONFLICT IN OUTER SPACE, Vol. 30, CANADIAN MENNONITE UNIVERSITY 
52–63 
1184 WEAPONIZATION AND OUTER SPACE SECURITY | GLOBAL POLICY JOURNAL, 
 https://www.globalpolicyjournal.com/blog/12/03/2018/weaponization-and-outer-space-security (last visited Sep 
2, 2020) 
1185 Shannon Orr, PEACE AND CONFLICT IN OUTER SPACE, Vol. 30, CANADIAN MENNONITE UNIVERSITY 
52–63 
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Therefore, it becomes indispensable to bring out the appropriate laws, protocols 

and conventions to safeguard the interests and security of outer space 

infrastructure and global society from destructive uses of space technology. The 

space technology has become a dynamic sphere where new developments are 

being unleashed with great frequency; therefore, space law should also be made 

dynamic to supplement the peaceful use of space technology. Outer space 

security laws and protocols should be scrutinized periodically to serve the best 

interests of global society. 

 

October 10, 2017 was celebrated as 50th anniversary of “Outer Space Treaty”. The 

said treaty is regarded as landmark instrument in realm of “peaceful use of outer 

space”. However, the legal instruments regulating human operations in outer 

space have not been able match the progress and development in outer space 

technology and, infrastructure. With the progress in outer space technology and 

infrastructure new challenges have evolved for the protection of outer space 

environment as well as global environment. Drastic increase in number of 

satellites in space poses a direct threat of satellite collision in space which will 

substantially increase the amount of space debris. Furthermore, development of 

anti satellite missiles and space weapons make it clear that the existing legal 

framework is not sufficient for the protection and peaceful use of outer space. 

Arms conflicts on ground might turn up to space warfare which ultimately 

threatens global commons. Therefore, the research aims to assess and analyze 

the gaps in existing outer space legal framework which threatens the global as 

well as outer space security. Further, the research aims to provide sincere 

suggestions to fill the gaps in existing outer space legal framework for 

sustainable development of outer space technology and infrastructure. 

 

Today, space resources and technology have an effective utilization for military 

purposes. The legal framework developed under 5 treaties of United Nations 

doesn’t prevent the Contracting Parties from stationing weapons in space, 

excluding the weapons causing mass destruction. Major space powers co-relate 

their military strength to their developments in space technology. The 
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unwillingness of major space powers to utilize the outer space infrastructure 

“exclusively for peaceful purposes” makes outer space vulnerable to warfare. 

Therefore, development in space technology and space security laws should be 

carried up on parallel tracks to promote the peaceful use of space infrastructure 

and technology. 

 

A CRITICAL ANALYSIS OF OUTER SPACE SECURITY LEGAL 

FRAMEWORK 

 

“Space law is a new branch of international law initially elaborated under the auspices of the 

United Nations since 1960s. Space law is rooted in and triggered by the development of space 

technologies and human's space activities, thus it is still young and bound to undergo constant 

evolution. Nowadays, the space technologies are advancing rapidly and the space activities 

flourishing vigorously. Against this backdrop, serious consideration should be given to such 

questions as where the space law is heading for, what the status of the space law holds in the 

international law system and what are the objectives and orientations of the space law.” 

                                                                                                               

- “Speech at United Nations/China/APSCO Workshop on Space Law, by MA 

Xinmin, Deputy Director-General, Department of Treaty and Law, Ministry of Foreign 

Affairs, The People’s Republic of China.” 

 

The present outer space legal framework majorly consists of five international 

treaties. The Outer Space Treaty, 19671186 is considered as magna carta for all 

outer space legislations and therefore, the provisions of Outer Space Treaty are 

regarded as imperative in character. These treaties are being supplemented by 

various UN General Assembly resolutions, national legislations, customary 

international law and, various bilateral and multilateral agreements. The 

international treaties on outer space regulations consider outer space as asset of 

mankind like the high seas or Antarctica. The outer space shall never be 

subjected to serve the commercial and defense interests of a particular nation 

                                                
1186 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including the 
Moon and Other Celestial Bodies, art. IX, 18 UST 2410, 610 UNTS 205, 6 ILM 386 (1967). 
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instead shall be utilized to serve international community as whole as provided 

under Article II (“the principle of national appropriation”) of Outer Space Treaty. 

However, once Prof. Anne-Laure Vaus-Chaumette has rightly pointed out that 

international community is not even a subject of international law, hence, it 

exists only as fictional subject and therefore, existence of international 

community remains to be established.  

 

Therefore, legal framework of space law is still uncertain and unable to capture 

full picture of outer space law. The legal status of deploying and using weapons 

in or from outer space still remains uncertain as Outer Space Treaty, 1967 

doesn’t explicitly prohibit the operation of weapons in outer space excluding 

the weapons of mass destruction. Furthermore, space and nuclear power States 

are not willing to ratify and enact appropriate national legislations on 

international (UN) disarmament treaties especially for outer space. 

Unprecedented rush of satellites in outer space makes it vulnerable for satellite 

and spaceship collisions.1187 Soon after “Mission Shakti”, ISRO has claimed to 

launch a string of “defense satellites” by 2020.1188 These satellites will be exclusively 

for military use. According to ISRO, these satellites will be able to monitor 

armament activities as they will be able to capture clear images of weapon and 

human movement from outer space.1189 But, till date we don’t have any sound 

legal provision on unauthorized monitoring from satellites deployed in outer 

space. These ASAT missiles can also be used to destroy satellites of other 

countries during peace crisis.  

 

Further, the growth of space technology and resources since mid- twentieth 

century has led to growing population of space debris and junk. On February 

10, 2009 two space satellites orbiting earth collided with each other, namely, 

Iridium 33, a US communications satellite, and Cosmos 2251, a 

                                                
1187 Speech at United Nations/China/APSCO Workshop on Space Law, by MA Xinmin, Deputy Director-General, 
Department of Treaty and Law, Ministry of Foreign Affairs, The People’s Republic of China. 
1188 Madhumathi D.s, Starting May, ISRO to launch a string of ‘defence’ satellites, THE HINDU, Apr. 2, 2019, 
https://www.thehindu.com/news/national/starting-may-isro-to-launch-a-string-of-defence-
satellites/article26714439.ece (last visited Sep 2, 2020) 
1189 [CSL STYLE ERROR: reference with no printed form.] 
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decommissioned Russian satellite, causing space debris to extend a substantial 

part of low earth orbit.1190 This incident channelized the public awareness 

towards the issue of space debris and space junk.1191 Removal of space debris 

has been a serious issue for technical and scientific analysis. However, the said 

issue has not been able to achieve legal recognition and regulation till date. The 

provisions of Outer Space Treaty, 1967 are too generic in nature, that they are 

unable to address the problem of growing space debris. Article IX of the said 

treaty provides as under- 

 

“In the exploration and use of outer space, including the moon and other celestial bodies, States 

Parties to the Treaty shall be guided by the principle of co-operation and mutual assistance 

and shall conduct all their activities in outer space, including the moon and other celestial 

bodies, with due regard to the corresponding interests of all other States Parties to the Treaty. 

States Parties to the Treaty shall pursue studies of outer space, including the moon and other 

celestial bodies, and conduct exploration of them so as to avoid their harmful contamination 

and also adverse changes in the environment of the Earth resulting from the introduction of 

extraterrestrial matter and, where necessary, shall adopt appropriate measures for this purpose. 

If a State Party to the Treaty has reason to believe that an activity or experiment planned by 

it or its nationals in outer space, including the moon and other celestial bodies, would cause 

potentially harmful interference with activities of other States Parties in the peaceful exploration 

and use of outer space, including the moon and other celestial bodies, it shall undertake 

appropriate international consultations before proceeding with any such activity or experiment. 

A State Party to the Treaty which has reason to believe that an activity or experiment planned 

by another State Party in outer space, including the moon and other celestial bodies, would 

cause potentially harmful interference with activities in the peaceful exploration and use of outer 

space, including the moon and other celestial bodies, may request consultation concerning the 

activity or experiment.”1192 

 

                                                
1190 SPACE DEBRIS: THE LEGAL ISSUES ROYAL AERONAUTICAL SOCIETY, https://www.aerosociety.com/news/space-
debris-the-legal-issues/ (last visited Sep 2, 2020) 
1191 SPACE DEBRIS: THE LEGAL ISSUES ROYAL AERONAUTICAL SOCIETY, https://www.aerosociety.com/news/space-
debris-the-legal-issues/ (last visited Sep 2, 2020) 
1192 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including the 
Moon and Other Celestial Bodies, art. IX, 18 UST 2410, 610 UNTS 205, 6 ILM 386 (1967). 
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An interpretation of said clause/provision could be that Contracting Parties 

should avoid creating and increasing the quantum of space debris so as to allow 

all States to carry out peaceful exploration and operations in outer space. 

However, the said provision doesn’t address the current problem of drastic 

increase in space debris which is evident from continuous ASAT missile 

operations, spacecraft operations and rising number of satellites in outer space.   

 

Another danger in outer space is that it can be utilized as a weapon by any 

competent and developed Space Power.1193 Therefore, it becomes eminent to 

give serious consideration to existing legal framework of outer space security 

and to evolve it further to serve global commons.  The “Conference on 

Disarmament” was introduced to push multilateral efforts on arms race control 

and disarmament problems in outer space.1194 The said conference established a 

subsidiary body to deal with space arms race (PAROS treaty), however, CD has 

failed to attain a mutual consensus on said PAROS treaty.1195  

 

Furthermore, the unauthorized launch and monitoring by space satellites also 

poses a challenge to outer space security. However, a registry of launching space 

objects has been maintained by UN secretariat since 1962 by “UN General 

Assembly Resolution 1721”, but till date there has been an absence of effective 

administration of said provision/treaty.   

 

IMPACT OF DEFICIENT LEGAL FRAMEWORK ON OUTER 

SPACE SECURITY 

 

The differences between development of space technology and space law brings 

about a serious backdrop to the outer space security. The language of Outer 

                                                
1193 CRITICAL ISSUES, http://www.reachingcriticalwill.org/resources/fact-sheets/critical-issues/5448-outer-space 
(last visited Apr 7, 2019) 
1194 WHERE GLOBAL SOLUTIONS ARE SHAPED FOR YOU | DISARMAMENT | AN INTRODUCTION TO THE 
CONFERENCE, 
https://www.unog.ch/80256EE600585943/(httpPages)/BF18ABFEFE5D344DC1256F3100311CE9?OpenDocu
ment (last visited Apr 13, 2019) 
1195 OUTER SPACE - LEGAL PERSPECTIVE, http://www.legalserviceindia.com/article/l272-Outer-Space--Legal-
Perspective.html (last visited Apr 13, 2019) 
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Space Treaty, 1967 is too generic in nature that several important terms remains 

undefined and vague till date like “non- appropriation principle (Article II)”, 

equitable access (Article I) and, peaceful use and exploration of outer space 

(Article IV). Therefore, until there are well established guiding principles, 

practices and uniform interpretations of the Outer Space Treaty, 1967, the 

fundamental spirit of the said treaty can be violated.  

 

Without a clear articulation of Article IV, space weapon operations (like Mission 

Shakti) are being promoted which betrays the true spirit of Outer Space Treaty, 

1967 which is the use and exploration of outer space for peaceful uses. Space 

arms operations have already increased the quantum of space debris which 

compromises outer space security as well as global security. 

 

The general nature of Article II of Outer Space Treaty, 1967 gives opportunities 

to CPs to interpret the said provision in a way to serve their domestic interests. 

As Fabio Tronchetti has once pointed out: 

 

“[I]f any subject was allowed to appropriate parts of outer space, the basic aim of the 

drafters of the Treaty, namely to prevent a colonial competition in outer space and to create the 

conditions and premises for an exploration and use of outer space carried out for the benefit of 

all States, would be betrayed.”1196 

 

The Outer Space Treaty, 1967 excludes from its purview non- governmental 

and international organization which makes the concept of property rights in 

outer space vague and vulnerable to different interpretations.1197  

 

Therefore, the different treaties regulating outer space affairs and activities 

needs to be scrutinized periodically with the new developments in outer space 

technology and resources to serve a common good to the global commons.  

                                                
1196 Abigail D. Pershing, Interpreting the Outer Space Treaty's Non-Appropriation Principle: Customary International Law from 
1967 to Today, 44 Yale J. Int'l L. (2019). 
1197 Joan Johnson-Freese, Build on the outer space treaty, 550 NATURE 182–184 (2017) 
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CONCLUSION 

 

Instead of amending or withdrawing the various legal instruments regulating 

outer space activities, these legal instruments should be evolved by giving 

progressive interpretation, rather than to interpret these legal instruments in 

light of domestic commercial and defense interests. The State interpretation 

should encourage innovation instead of descending human endeavors in outer 

space into chaos. Various treaties regulating the outer space activities for 

peaceful purposes should be supplemented by national enactments in order to 

fill the legal gaps in these treaties.  

 

Therefore, today it has become eminent to promote the true spirit and intention 

behind international treaties regulating outer space exploration by giving them 

progressive and appropriate interpretation in order to serve the interests of all 

States, and global commons collectively.  

 

The CPs must give due respect to various multilateral efforts made to control 

space arms race, space debris, unauthorized monitoring by satellites and other 

challenges to space security by enacting appropriate legislation to promote 

sustainable development in outer space for present and succeeding generations.  

 

International community (UNO) shall also give serious consideration to the 

rising uncertainties in space law in order to address the new challenges coming 

up with the progress in space technology and infrastructure. Administration of 

space activities shall be monitored continuously so as to avoid any harm which 

might result from negligence and maladministration of space activities and 

operations. Therefore, international organizations, State parties and 

transnational organizations should make every possible effort to establish and 

sustain a well- ordered space administration to avoid any possible threat to outer 

space security.   
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PLIGHT OF MUSLIM WOMEN IN INDIA 
-AISHANI TAWAR* 

 

ABSTRACT 

 

The issue of Post-Divorce Maintenance of Muslim Women has been arguable since ages. Its 

dynamics have changed over time, but the placement of women at an inferior position has 

remained constant. The Paper tries to encompass vital aspects of Islamic Personal Law & 

Criminal Procedure Code, 1973, with the help of various Case Laws & Enactments. It 

embarks with briefly introducing the status of women in society, the concept of maintenance & 

its development over the years. It throws light upon various enactments containing a brief about 

Muslim Personal Law, 1937 (regarding maintenance, during the term of marriage & post-

marriage), the validity of Pre-Nuptial Agreement accompanied by an introduction to the 

concept of Mahr, relevant Sections of Cr.P.C, 1973 and Muslim Women (Protection of Rights 

on Divorce) Act (MWPRDA), 1986. The unending debate between the Application of 

Muslim Personal law & Statutory law has also been addressed. This Paper elucidates Pre-

Shah Bano approach to explain the chronology involved in Realization of Need for Pertinent 

Muslim Women Maintenance Laws in India. It further discusses the Shah Bano Case, which 

backed contentions that ultimately led to comprehensions regarding a proper legal structure for 

protection of destitute women. What triggered the passage of MWPRDA, 1986, & its 

immediate consequences are explained through the landmark judgement delivered in the Danial 

Latifi case. This Paper strives to establish an understanding that attempts of Judiciary to grant 

maintenance to penniless Muslim women must not be looked upon as an intervention into the 

Muslim Personal Law governing the victims.  The paper further discusses the current situation 

of Indian Muslim Women, including the work done by the Bhartiya Muslim Mahila Andolan 

(BMMA) since its establishment in 2007. In the later part, Family Court's Jurisdiction to 

entertain petitions under the MWPRDA, 1986, is elucidated. Analysis based on Chaos 

caused by Political Influence, Contemplation of Future needs of wife as provided by Section 3 

of MWPRDA, 1986 and Maintenance from Relatives & Waqf Board is also included. 

The mere existence of legislation is not enough to combat this plight of Muslim Women. Still, 

                                                
* Student, 3rd Year, B.A. LL.B., Renaissance Law College, Indore. 
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the need of this hour is the effective implementation of existing laws and enactment of new laws 

in favour of such helpless & dependent women. The paper concludes with a brief discussion on 

how Muslim Husbands have been escaping from their liabilities of maintenance by interpreting 

provisions of the law in their favour. We need to enact the Uniform Civil Code in India which 

will be a boon for Muslim Women in our Country & this measure will hoist the flag of 

Secularism in our Country.  

 

Keywords: Maintenance, Muslim Personal Law, Iddat Period, Cr.P.C, 

MWPRDA. 
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INTRODUCTION 

 

"The story of women's struggle for equality belongs to no single feminist nor 

any one organization but to the collective efforts of all who care about human 

rights." 

 -Gloria Steinem  

 

Since time immemorial, society has witnessed a significant differentiation 

between sexes, especially where women are assigned the inferior position. In 

our society, women are expected to play the unvarying role of a perpetual 

subordinate. Hindu scriptures suggest the importance of wife at each & every 

aspect of the husband's life and the significant role she plays in the fulfilment 

of Husband's obligations.  

 

The later period is evidence of deterioration in the position of women in India, 

especially of Muslim women, whose life comprises of ordeals and agony. 

Although India's ancient culture witnesses a glorious place for women in society, 

the advent of Islam in our Country gave things an ugly turn. Even today, Muslim 

women in India are much backwards from Hindu, Christian, Sikh, etc. women.  

 

They are confined into the four walls of their houses with long veils covering 

their faces. Ugly practices of polygamy, endogamy, female genital mutilation 

(FGM), female infanticide, divorce, concubinage etc. have further declined the 

position of women in society, which is an important determinant of the worth 

of civilization. One of the most crucial plights of Muslim women is her rights 

to maintenance post-divorce.  

 

Maintenance is a concept with respect to those (wives, minors, old-aged people) 

who are unable to take care of themselves. Regarding Marriage, Maintenance is 

the support provided to the dependent spouse by fulfilling the necessity of food, 

residence, clothing and medical attendance & treatment. In Islam, Maintenance 

is referred to as "Nafqah".  
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A landmark judgement in case of Mohammad Ahmed Khan v. Shah Bano 

Begum, 19851198 lead to the enforcement of the Muslim Women (Protection on 

Divorce) Act, 1986. The constitutional validity of this Act, considering its 

derogatory nature, was challenged under Article 32 in the case of Danial Latifi 

v. UOI, 19861199. The Supreme Court gave a comprehensible interpretation & 

established that provisions of the Act do not offend the Indian Constitution. 

 

The important issue is the practicability of legal provisions in benefitting Muslim 

women. The need of this hour is to determine how easy is the process to seek 

remedy from Courts. This research paper is an attempt to contemplate if the 

Muslim Women (Protection on Divorce) Act, 1986 ameliorated the plight of 

Muslim divorcees in our Country.  

 

CONCEPT OF MAINTENANCE AND ITS LEGAL 

DEVELOPMENT 

 

A. Muslim Personal Law, 1937: 

 

The Muslim Personal Law, 1937, based on Quranic interpretations, applies to 

any person who is: a) a Muslim, b) capable of contracting under section 11 of 

Indian Contract Act, 1872 & c) resident of the territory to which this Act 

extends. Muslims may, by declaration, seek remedy under this Act for cases 

involving intestate succession, special property of females, marriage, dissolution 

of marriage, including talaq, illa, zihar, lian, khula, mubaraat, Maintenance 

etc.1200. Traces of the Quran are evident in this Act in the following manner:  

 

The interpretation of Surah (Chapter) An-Nisa [4:34]1201 explains the principle 

of Allah that men are the protectors and maintainers of women because Allah 

has made one of them excel (regarding strength) over the other and because 

                                                
1198 Mohd. Ahmed Khan v. Shah Bano Begum, A.I.R. 1985 S.C. 945 (India). 
1199 Danial Latifi & Anr v. Union of India, (2001) 7 S.C.C. 740, 744 (India). 
1200 The Muslim Personal Law (Shariat) Application Act, 1937, No. 26, Acts of Parliament, 1937, (India), § 2. 
1201 “An-Nisa” is the fourth chapter of the Holy Quran & comprises of 176 verses. 
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men spend out of their possessions (to support them). The interpretation of 

Surah Al-Baqarah [2:240]1202 elucidates that those men who die have to leave 

behind, for their wives, the maintenance for one year without turning them out.  

 

The interpretation of Surah Al-An'am [6:65]1203 explicates that for the Iddat 

period, husbands have to house his wife at the same place where he resides, in 

accordance to his means and shouldn't harass or injure her. If the wife is 

pregnant, Husband has an obligation to maintain her until delivery. If she nurses 

the child, Husband should compensate her. 

 

Ø In the course of marriage: 

 

During the continuance of marriage, it is the husband's obligation to maintain 

his wife irrespective of her dependency on the husband, religion, age or financial 

status. If a wife is not an incapacity to consummate the marriage and lives with 

her parents, she cannot claim maintenance. The wife cannot be entitled to 

receive maintenance if she is unfaithful towards his husbands or refuses to obey 

reasonable orders.  

 

The basic obligation of a wife is to allow her husband to cohabit with her if she 

denies doing so, her right to claim maintenance will be lost. If the husband is 

cruel towards his wife and so she decided to not live with her husband, her right 

to maintenance will still exist.  

 

According to Badruddin Tyabji, a wife can claim maintenance even in case of 

refusal to cohabit with Husband on a legal ground (like non-Payment of dower), 

not consummating marriage due to Husband's minority, wife's absence with 

Husband's permission, illness, malformation etc. The Court decides the 

quantum of maintenance based on the financial condition of both Husband and 

wife.  

                                                
1202 “Al-Baqarah” is the second & longest chapter of the Holy Quran & comprises of 286 verses. 
1203 “Al-An’am” is the sixth chapter of the Holy Quran & comprises of with 165 verses. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|653 

Ø On Dissolution of Marriage: 

 

Muslim law does not provide any special rights of maintenance to a wife or 

imposes no such obligation on husbands, after the dissolution of marriage 

taking place in the following ways: 

 

1) Dissolution by Death: 

 

The liability of a Muslim husband is terminated with his death as maintenance 

of wife is his liability. The Hanafi Law and the Shiah Law, as explained by the 

Hedaya & Baillie's Digest and by the Imamia respectively, suggests that the 

Muslim widow has to observe Iddat for four months & 10 days but does not 

have any right to maintenance. Even if the wife is pregnant at the time of 

Husband's death, she will not be entitled to receive maintenance. 

 

2) Dissolution by Divorce: 

 

Once the marriage is dissolved by divorce, Husband is obliged to give 

maintenance to wife only up to the "Iddat Period".1204 In a case where the wife 

is pregnant, the Iddat period extends till the baby is delivered or if the case may 

be, the wife suffers a miscarriage or chooses adoption. In the case of Hanafi 

School, a wife is entitled to receive maintenance, until the Iddat period, in case 

of both, revocable1205 or irrevocable1206 talaq. But, under the Shafei School, the 

wife will not be entitled to receive maintenance if the spouses have separated 

by irrevocable talaq. 

 

  

                                                
1204 Period of 3 consecutive menstrual courses or 3 lunar months. 
1205 Revocable Talaq: The initial declaration of talaq is a revocable repudiation which does not terminate the marriage. 
The husband can revoke the repudiation at any time during the waiting period (Iddat) which lasts three full menstrual 
cycles. For Example: "Talaq-e-Sunnat" 
1206 Irrevocable Talaq: "Triple Talaq" or "Talaq-e-Biddat" are examples of irrevocable divorce. 
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B. Pre-Nuptial Agreement: 

 

Rights conferred by the Special Agreement of Marriage are separate from 

maintenance rights conferred on Indian Muslim women by legislations. Wives 

are entitled to receive maintenance from husbands with respect to the 

agreement signed by them or their guardians, at the time of their marriage. The 

liability of the husband arises based on the stipulations & provisos framed in 

Pre-Nuptial Agreement. If the agreement provides payment of separate 

Maintenance by Husband in case of disagreement, dissension, ill-feeling or 

separation between the spouses, it is enforceable by law1207 and will not be 

regarded as against the public policy.  

 

Wife can also obtain an agreement for payment of maintenance in the case 

where Husband disagrees with her or ill-treats her or marries another woman.1208 

An agreement that entitles women to receive maintenance throughout her 

lifetime, even after divorce, can also be obtained. In the case of Mohammad 

Moinnuddin v. Jamal Fatima,1209 the Court held that even if marital rights end 

with divorce, the contract subsists till the plaintiff dies or breaks it & it won't be 

regarded as opposed to public policy. 

 

Under the Muslim law, spouses can stipulate into an agreement that Husband 

will pay certain special/personal allowances like Kharcha-i-pandan, guzara or 

mewa-khori and that these will be the absolute property of the wife. In the case 

of  Mydeen Beevi Ammal v. T.N. Mydeen Rowther1210, the Court held that 

"Where a Muhammedan husband executes a deed of maintenance in favour of his wife setting 

certain properties upon her for her maintenance for her life without any condition attached 

thereto, the husband cannot recover possession of the properties from his wife on the ground 

that he has subsequently divorced her.'' 

 

                                                
1207 ALAMGIR MUHAMMAD SERAJUDDIN, SHARIA HUMAN SOCIETY 268 (1999). 
1208 B.R VERMA, MOHMEDDAN LAW 218 (5th ed. 1978) 
1209 Moinuddin v. Jamal Fatima, A.I.R. 1921 All. 152 (India). 
1210 Mydeen Beevi Ammal v. T.N. Mydeen Rowther, A.I.R. 1951 Mad. 992 (India). 
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In another case where the spouses live separately, the Court awarded the arrears 

of maintenance in accordance with the provisos of agreement.1211 Similarly, in 

one of the cases where the wife was not willing to live with her husband, the 

Court held the agreement demanding special guzara valid1212. In contrast, in 

another case, the Court validated an agreement by way of family settlement.1213 

 

Ø Concept of Mahr: 

 

While contemplating the rights of a Muslim woman, under Muslim law, it is 

important to discuss the concept of "Mahr". Fundamentally, Muslim marriage 

is a contract under which Mahr is a sum of money, fixed by the bride or her 

family, which she is entitled to receive from her husband, in consideration of 

the marriage.  

 

Mahr is an essential condition for marriage, and no nikah is considered valid 

without Mahr. It is divided into two categories, i.e. a) prompt: payable on 

demand & b) deferred: the amount payable at the time of dissolution of 

marriage, either by death or by divorce. A part or whole Mahr would be payable 

on the dissolution of marriage by divorce, but it doesn't justify that Mahr is 

payable "on divorce" and shouldn't be used as an excuse against the payment of 

maintenance amount.  

 

C. Code of Criminal Procedure, 1973 (Cr.P.C) 

 

According to Section 125 of Cr.P.C, 1973, when a person with sufficient means, 

neglects/refuses to maintain his wife, who is unable to maintain herself, a 

Magistrate of first-class, as he thinks fit, on proof of neglect/refusal by such 

person, may order him to pay a monthly allowance to wife, not exceeding 

                                                
1211 Banney Sahib v. Abida Begum, A.I.R. 1922 Oudh 251 (India). 
1212 Mansur v. Azizul, A.I.R. 1928 Oudh 303 (India). 
1213 Latif Jehan v. Mohammad Nabi, A.I.R. 1932 All. 174 (India). 
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₹500.00. The person can also be ordered from time to time to make the 

payments, as the magistrate directs.  

 

Husband's liability to pay this allowance arises from the date of order or the 

date of application in accordance with the order. The person who fails to 

comply by the order, without any reasonable cause, will have a warrant issued 

against himself for levying due amount or a sentence of imprisonment for a 

month or until payment, whichever is made sooner. If Husband offers to pay 

maintenance on a condition that wife should live with him & she refuses to do 

so based on reasonable grounds like Husband getting married to other woman 

or keeping a mistress etc., a magistrate on satisfaction by considering the 

grounds of such refusal, may issue an order accordingly.  

 

In the case where the wife is living in adultery or has no sufficient reason to 

refuse residence with Husband, or spouses lives separately by mutual consent, 

she will not be entitled to maintenance under the provisions of this Section. If 

an order of maintenance has been passed in favour of the wife and later it is 

discovered that she is or has been committing any of the aforementioned acts, 

the magistrate can cancel the order. 

 

Section 127 of Cr.P.C, 1973, deals with the alteration in allowances provided 

under Section 125, Cr.P.C. When the change in circumstances of a person, 

receiving or paying allowance under section 125 of Cr.P.C, is proved, the 

magistrate can alter/vary/cancel allowances, such that the amount of 

maintenance doesn't exceed ₹500.  

 

D. Muslim Women (Protection of Rights on Divorce) Act, 1986 

 

Under this Act, a divorced woman or her representative can make an application 

to a magistrate for payment of reasonable & fair provision & maintenance, which 
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shall be made to her within the Iddat period1214. If women herself is maintaining 

children, born before/after divorce, Husband has to make provisions for their 

maintenance as well. Husband has an obligation to pay the amount of 

mahr/dower as promised at the time of or after marriage.  

 

Women also have the right to receive all properties given to her before/after/at 

the time of marriage by hers or Husband's friends/relatives. On being satisfied 

with non-payment from Husband's end, magistrate, within one month of filing 

of the application, may make an order directing former Husband to make the 

payments, keeping in mind the needs of divorced women, the standard of life 

enjoyed by her during marriage & means of former Husband.  

 

In case of non-compliance with this order, without any sufficient cause, the 

magistrate is empowered to issue a warrant to levy due amount & former 

Husband may be subject to imprisonment up to a year or up to payment, 

whichever is sooner, in case of non-payment by him after the execution of such 

warrant.  

 

Magistrate, if satisfied, may make an order directing the relatives of divorced 

women, who have not remarried & is unable to maintain herself after the Iddat 

period, to pay reasonable & fair maintenance to her as determined by magistrate 

considering her needs, the standard of living & means of relatives (preferably 

children). Payment of Maintenance will be in proportion to the amount that 

such relative is entitled to inherit after divorced woman's death. 

 

If neither she nor relatives can provide maintenance beyond the period of Iddat, 

Magistrate will order the State Waqf Board as established under The Waqf Act, 

19541215, to maintain divorced women as directed by the Court.  

 

                                                
1214 The Muslim Women (Protection of Rights on Divorce) Act, 1986 No. 25, Acts of Parliament, 1986, (India), § 3(1) 
& 3(2). 
1215 The Waqf Act, 1954 No. 29, Acts of Parliament, 1954, (India). 
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REALIZATION OF NEED FOR PERTINENT MUSLIM WOMEN 

MAINTENANCE LAWS IN INDIA 

 

A. Pre-Shah Bano Approach: 

 

Before the Shah Bano case, Courts made attempts to interpret the Application 

of Muslim Personal Law & Provisions of Cr.P.C to the maintenance of divorced 

women. There was an ambiguity that in case of contradiction between the 

personal laws & statutory laws, which one should prevail & supersede the other 

one.   

 

In case of Khurshid Khan v. Husnabanu,1216 where the counsel of the 

petitioner challenged the application of section 125 of Cr.P.C & argued that 

divorced Muslim women are entitled to receive maintenance only during the 

period of Iddat, Bombay High Court contended that section 125 of Code of 

Criminal Procedure, 1973 applies to all divorced wives, irrespective of religion 

professed by them.  

 

Similarly, in U.H. Khan v. Mahaboobunisa1217, the learned counsel appearing 

on petitioner's behalf, Shri B.G. Sridharan, argued that since the date of 

application is beyond the period of Iddat (under Mohammedan law, the wife is 

entitled to receive maintenance only up to the expiry of Iddat Period), no claim 

of maintenance under section 125 must be entertained. Court held that the Code 

of Criminal Procedure was the "law of the land" and not of any particular 

community or religion. Since there is a conflict between the law made by the 

legislature and personal law, the former will prevail.  

 

But in Rukhsana Parveen v. Shaikh Mohd. Hussain1218, Court held that 

when a Muslim husband pays the amount of Maintenance and Mahr for the 

                                                
1216 Khurshid Khan v. Husnabanu, A.I.R. 1976 Cri LJ. 1584 (India). 
1217 U.H. Khan v. Mahaboobunisa, A.I.R. 1976 Cri LJ 394 (India). 
1218 Rukhsana Parveen v. Shaik Mohammed Hussain A.I.R. 1977 Cri LJ 1041 (India). 
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Iddat period, his liability to look after his wife and pay maintenance to her is 

exonerated. A similar approach followed in Quyyum Khan v. Noorunnisa1219. 

Justice Khalid in Kunhi Moyin v. Pathumma1220, while interpreting sum 

payable under customary law, excluded Mahr and amount payable during Iddat 

from its scope as husbands can defeat liability under Section 125 by applying 

this Section alternatively.  

 

Similarly, Kerala High Court in Muhammed v. Sainabi1221, said that any 

amount paid as Mahr or other household articles would not discharge Husband 

from his liability to maintain his divorced wife.  

 

Two important judgements paved a way to raise questions over Mata (Post Iddat 

Maintenance). The first Judgement was given in Bai Tahira v. Ali Hussain 

Fissali Chotia1222. In this case, the husband paid a sum of ₹5000 as Mahr and 

₹180 as Iddat allowance and gave a flat to his wife in Bombay at the time of 

divorce.  After some years, on being unable to maintain herself, the wife applied 

to claim Maintenance under Section 125 of Cr.P.C. On appeal to the Supreme 

Court, it held that payment of customary allowance would not absolve Husband 

from his liability to maintain wife but such allowance will influence the rate of 

paying maintenance, as fixed by the Court.  

 

In Fuzlunbi v. Khader Vali1223, Court said that Section 125-128 of Cr.P.C are 

secular laws applicable to wives who have a state of destitution. Amount paid is 

Mahr cannot be considered as payment made in lieu of termination of the 

marriage. 

 

  

                                                
1219 Quyyum Khan v. Noorunnisa Begum, A.I.R. 1978 Cri LJ 1476 (India). 
1220 Kunhi Moyin v. Pathumma, A.I.R. 1976 KLT 87 (India).  
1221 Muhammed v. Sainabi, A.I.R. 1976 KLT 711 (India). 
1222 Bai Tahira v. Ali Hussain Fissali Chotia, A.I.R. 1979 S.C. 362 (India). 
1223 Fuzlunbi v. Khader Vali, A.I.R. 1980 S.C. 1730 (India). 
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B. Shah Bano Case: 

 

In Mohd. Ahmed Khan v. Shah Bano Begum1224 case, Mohammad Ahmed 

Khan, divorced his wife Shah Bano Begum (62 years) and refused to provide 

maintenance. She claimed maintenance of ₹500 per month under Section 125 

of Cr.P.C & the Judicial Magistrate at Indore awarded maintenance of ₹25 per 

month. On filing a revision petition, she was awarded maintenance of ₹179.20 

per month.  

 

The husband appealed to the Supreme Court & contended that under Muslim 

law, his liability to pay maintenance has ceased with the termination of Iddat. 

The Supreme Court, through its five Judged Bench with Chief Justice 

Chandrachud, dismissed his appeal & upheld that if the wife is not able to 

maintain herself, she is entitled to seek remedy under Section 125 of Cr.P.C and 

that imposing Muslim Law on such women would be unjust & incorrect.  

Court also interpreted the Holy Quran & concluded that there is no conflict 

between the Personal Law & provisions of Section 125 of Cr.P.C as even Islam 

binds the husband with an obligation to maintain his wife & the ultimate person 

of Section 125 of Cr.P.C is to protect wives in a state of destitution. Hence the 

final verdict given by the Supreme Court was that if the wife is unable to 

maintain herself after divorce & has not remarried, she is entitled to claim 

Maintenance under Section 125 of Cr.P.C.  

 

This Judgement triggered heated debates & controversies as it faced major 

criticism from the orthodox Muslim community & resulted in Political 

repercussions followed by the legalization of MWPRDA, 1986. 

 

  

                                                
1224 Id. at 1. 
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IMMEDIATE CONSEQUENCES OF THE ACT OF 1986 

 

The Parliament, to undo the effect of Shah Bano Judgement, passed the 

MWPRDA, 1986. This Act not only quashed the verdict given by the Supreme 

Court but also limited the right of divorced women to receive maintenance up 

to the Iddat period only.  

 

Ø Danial Latifi Case: 

 

Danial Latifi, Counsel in Shah Bano's Case, filed a Writ Petition under Article 

32, stating that the MWPRDA, 1986 is violative of Articles 14, 15 & 21 of the 

Constitution and challenged the Constitutional validity of this Act. Even though 

a secular remedy through provisions of Cr.P.C was available, reasonability of 

enactment of this Act was not justifiable as it secluded a part of the society. 

 

Prima Facie reading of this Act gave an impression that Husband's liability to 

maintain his wife ceases with the Iddat Period & afterwards maintenance 

becomes her relatives' liability. 

 

Petitioners argued that enactment of Section 125 of Cr.P.C, being a criminal 

law, was in the wake of protection of destitute women and is concerned with 

the fulfilment of obligations of Husband irrespective to the religion of Spouses. 

This Section causes no infringement of Muslim Personal Law, as payment of 

Mahr/Dower is a consideration bound by the "Contract of Marriage", entered 

into by the spouses. 

 

By not allowing Muslim Women to seek remedy under provisions of Cr.P.C, 

they are deprived of equivalent benefits available to Women belonging to other 

religions, which poses as a clear violation of Article 14 which guarantees 

"Equality Before Law" & "Equal Protection of Law".  
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Besides, Article 15 clearly states that religion cannot be a ground for 

discrimination. In this case, destitute women have no choice but to rot only 

because of her belongingness to a particular Religion.  

 

Further, Petitioners argued that the purpose of enactment of Section 125, 

Cr.P.C was to uphold the principles of social justice & Protection of Right to 

Life laid down by Article 21. In Danial Latifi's Case, the Supreme Court's 

decision was the revival of the principles settled in Shah Bano's Case that 

termination of Iddat is not a limitation to Husband's liability of paying 

maintenance. The Court interpreted this Act of 1986 in such a way that its 

constitutional validity was held, thus respecting the sentiments of orthodox 

Muslims & simultaneously extending support in favour of destitute Muslim 

wives. 

 

Thus, the Supreme Court did not contravene the Act of 1986, rather explained 

the principals laid down in the Act and that it was consistent with Section 125 

of Cr.P.C eradicating any scope of conflict. The Supreme Court explained 

Section 3(1)(a) of the Act and established two separate obligations of Husband 

on its basis:  

 

a) Obligation to make "reasonable & fair provision" and b) obligation to pay 

maintenance.1225 The Court explained that "reasonable and fair provision" 

means that such provision has to be made in advanced to cater to the future 

needs of divorced wife that includes her shelter, food, clothing & other 

necessities.1226 Ultimately, the Court held that Husband is liable to pay a 

reasonable & fair amount of maintenance to wife for her entire life, until she 

remarries, entirely "within" i.e. before the end of the Iddat period.  

 

Such decision demonstrated an approach opted by the Court towards the 

Muslim Personal Law. Court promoted gender equity amongst Muslims without 

                                                
1225 Id. at 2. 
1226 Id. at 2. 
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intervention into the Personal Law of Muslims. The same was reiterated in the 

case of Iqbal Bano v. the State of UP.1227 The Court observed that right of a 

divorced Muslim woman to seek remedy under Section 125 of Cr.P.C could be 

eliminated only when she receives "fair or reasonable" settlement under Section 

3 of the MWPRDA, 1986. A similar verdict was passed by the Hon'ble Court 

again in the case of Shabana Bano v. Imran Khan1228. 

 

CURRENT SITUATION OF MUSLIM WOMEN IN INDIA 

 

Since its foundation in January 2007, the Bhartiya Muslim Mahila Andolan 

(BMMA) has established itself as India's most influential Muslim Women's 

Organization. The main objective of BMMA is "working towards understanding 

and ameliorating the marginalization, backwardness and insecurity of the 

Muslim community and help Muslim women to raise their voice for justice."1229 

 

In the year 2014, BMMA published its first draft of the Muslim Family Law Act. 

In accordance with this draft, the Act had an overriding effect to those 

provisions which are in contravention of the provisions of this Act. Otherwise, 

Application of the Shariat Application Act, 1937, The Dissolution of Muslim 

Marriage Act, 1939 and Muslim Women's Protection Act, 1986 was continued. 

According to Clause VII (2), Maintenance post-divorce has to be governed by 

the MWPRDA, 1986. 

 

In 2009, Shabano Bano applied Section 125 of Cr.P.C before a Family Court in 

Gwalior to seek maintenance from her husband1230. The application was partly 

allowed, but it was held that maintenance should only be allowed until the Iddat 

Period1231. When the appellant filed a revision application, High Court reiterated 

principles laid down in the Danial Latifi case but dismissed this Application 

                                                
1227 Iqbal Bano v. State of U.P., A.I.R. 2007 S.C. 2215 (India). 
1228 Shabana Bano v. Imran Khan, A.I.R. 2010 S.C. 305 (India). 
1229 Bhartiya Muslim Mahila Andolan, ZAKIA SOMAN & NOORJEHAN SAFIA NIAZ, https://bmmaindia.com/about/  
1230 Shabana Bano v. Imran Khan, (2010) 1 S.C.C. 666 (India). 
1231 The Muslim Women (Protection of Rights on Divorce) Act, 1986 No. 25, Acts of Parliament, 1986, (India), § 
2(b). 
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Jurisdiction of Family Court over district & subordinate civil Court as conferred 

by the Family Court Act, 19841232 has to be interpreted restrictively.  

 

The High Court explained that MWPRDA, 1986 mandates that the application 

has to make only before competent Court of Magistrate, different from 

subordinate courts, & in this case the application was initially made before the 

Family Court which has not been prescribed jurisdiction by the said Act. 

However, the Supreme court allowed the appeal and gave Judgement with 

reference to the Iqbal Bano case1233 wherein it was held that under Section 

125, Cr.P.C proceeding is civil & courts have the discretion to treat such 

application likewise and concluded that even Family Court has jurisdiction over 

application made under Section 125, Cr.P.C. 

 

In a recent case1234, a Family Court treated an Application under Section 125, 

Cr.P.C as under Section 3 of MWPRDA, 1986 and pronounced its Judgement. 

Rajasthan High Court held that such conversion of the application was beyond 

the jurisdiction of Court which sets aside the order given by Family court. This 

led to the delivery of split verdict by a two-judged bench of the Supreme Court 

in June 2020.1235  

 

According to Justice Banumathi, Family Courts do not have Jurisdiction to 

handle entertain petitions under Section 3 & 4 of MWPRDA, 1986 as not only 

the Act lays down provision to file an Application before Court of Magistrate 

but also remains silent on the Jurisdiction of Family Courts even though Family 

Court Act, 1984 was enacted priorly. 

 

Contrary to this, Justice Banerjee believes that Family Courts have jurisdiction 

over personal & family matters irrespective of gender & religion. Just like 

                                                
1232 The Family Courts Act, 1984 No. 66, Acts of Parliament, 1984, (India), § 7 & 8. 
1233 Id. at 30. 
1234 Rana Nahid v. Sahisul Haq Chisti, A.I.R. 2020 S.C. 522 (India). 
1235 Ashok Kini, Can Family Court Entertain Maintenance Petition Under Muslim Women (Protection of Rights on Divorce) Act? 
SC Delivers Split Verdict, LIVE LAW (Jun. 18, 2020, 07:27 PM), https://www.livelaw.in/top-stories/muslim-women-
maintenance-family-court-jurisdiction-158542 
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applications under section 125, Cr.P.C can be entertained by the Family Courts, 

even applications under the MWPRDA, 1986 can be entertained. Denial to 

Muslim wives from aforementioned never was the legislative intent of 

enactment of Act of 1986. 

 

ANALYSIS 

 

Ø The chaos caused by Political Influence: 

 

Disagreement with Shah Bano verdict by orthodox members of Muslim 

Community sprouted considerable debate and controversy back in time. The 

matter of contention was about having different civil codes for different 

religions, particularly for Indian Muslims. Amidst the political repercussions 

caused by the judgment as mentioned above, the main protestors were Syed 

Kazi & Obaidullah Khan Azmi, founders of All Indian Muslim Personal Law 

Board of 1973 that served the purpose of articulating their opinion against the 

Judgement.  

 

These Political differences are mainly responsible for the passage of MWPRDA, 

1986, with an absolute majority. This Act debilitated the Court's Judgement in 

Shah Bano's case and unfortunately deprived all divorced Muslim wives, the 

right to maintenance, even in the State of pennilessness. In a secular country 

like India, one entire Section of society was segregated from availing privileges 

of a statutory law only to uphold some obsolete & antiquated beliefs of a few 

members of the Muslim community.  

 

This decision of Rajeev Gandhi government to pass MWPRDA, 1986 pleased 

the Orthodox Muslims but amplified the plight of Muslim Women in India. 

This reflects the influence of empowered Political parties who were trying to 

appease a particular minority group to gain support. The intention was to nullify 

Shah Bano's effect which, at its outset, had the propensity to facilitate the status 

quo of divorced Muslim women in India.  
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This Act was supposed to be beneficial legislation, rather than providing any 

impactful remedies, especially in terms of an alteration of allowances as 

provided by Section 127 of Cr.P.C, this Act aimed at the codification of Muslim 

Personal Law. Ultimately, ambiguity prevailed, and courts chose to seek resort 

by way of interpreting the Act. These interpretations in landmark cases like that 

of Danial Latifi bought significant changes towards Maintenance & welfare of 

Muslim Women. 

 

Ø Contemplation of Future Needs of Wife: 

 

The purpose of enacting the MWPRDA, 1986 was to comprehend conservative 

Muslim mobilization against the Judgement delivered in the Shah Bano Case of 

1985. The Act had the approval of conservative Muslim leaders. Still, at the 

same time certain provisions of the Act, like making payment of maintenance 

sufficing an indefinite span within a short period of Iddat posed as an 

inconvenience for Muslim Husbands. 

 

The intention behind the passing of this Act was limiting economic liabilities of 

a Muslim Husband towards his wife. Contrary to its purpose, the interpretation 

of this Act is that the husband is duty-bound to make a lump-sum payment of 

maintenance as well as make arrangements for fair & reasonable provisions for 

his divorced wife, within the stretch of Iddat Period. This shows that even on 

enactment, this Act failed to settle the dispute regarding Muslim alimony 

regulations and Spouses are still dragged towards the Courts to contest for the 

fulfilment of their rights. 

 

Determination of wife's needs at the time of divorce, for payment of 

maintenance & arrangement of fair & reasonable provision at the time of 

divorce for her entire life, is not only impracticable but also unreasonable. Thus, 

Section 3 of this Act burdens the husband to arrange for such prodigious 

amount, all at once, to serve the future needs of the wife. At the same time, the 

amount paid within Iddat as Maintenance for an indefinite period might seem 
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sufficient at the time of payment. Still, after the passage of some time, the wife 

might find it difficult to sustain her life based on amount paid to her and due to 

short of options she might submerge into the State of destitution gradually. 

 

Ø Maintenance from Relatives & Waqf Board: 

 

The prima facie reading of the said Act, particularly section 3, gives an 

impression that once the period of Iddat is over, liability of Husband to arrange 

for fair & reasonable provisions & payment of maintenance to his wife, not only 

ceases but the burden also shifts over her Relatives & the Waqf Board.  

 

According to the Act, Maintenance to be paid by a relative must be in 

proportion with what that relative shall inherit from the divorced wife. Firstly, 

a woman in need of maintenance or State of destitution might not be able to 

leave anything for her relatives to inherit. Secondly, even if she has some assets 

of her own, it is not necessary that any of her close relatives would be interested 

in her assets or even in providing maintenance to her. 

 

The Waqf Board, in reality, isn't proficient enough to maintain women 

belonging to the Muslim community, considering the Board's meagre 

generation of funds. This Act not only relieved husbands from their duties of 

paying maintenance, but also through Section 4 stated unreasonable & illogical 

measures in support of divorced wives.  

 

This religion-based discrimination of duty to maintain wives is a clear violation 

of the fundamental right of equality before law & equal protection of the law as 

secured under Article 14 and prevention of discrimination on the grounds of 

religion as secured under Article 15 of the Constitution. Also, provisions of this 

Act circuitously push women towards a state of vagrancy violating her Right to 

Life secured under Article 21 of the Indian Constitution. 
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CONCLUSION 

 

Unceasingly, Muslim husbands escaped from liability of maintaining their wives 

only on the grounds unilateral divorce. A debate between Application of Muslim 

Personal Law and Provisions of Cr.P.C in terms of post-divorce maintenance 

prolonged until the verdict given by Hon'ble Supreme Court in the Shah Bano 

case of 1985. This judgment was in munificence towards Muslim divorced 

women, but it failed to correspond with the conservative approach of a section 

of the Muslim community. Political chaos came into play & this Judgement was 

soon made ineffective by the enactment of Muslim Women (Protection of 

Rights on Divorce) Act, 1986.  

 

This Act was a platter for more ambiguity & dubiety. The constitutional validity 

of this Act was challenged & it was only until the verdict given in Danial Latifi 

Case when a reasonable interpretation of this Act was served, which meant to 

protect the rights of Muslim Women. Even today, amidst the complications of 

legislations & courts, Muslim Women in India continue to suffer. Their struggle 

to fight for their rights continues.  

 

It is high time for the legislature to bring effective change in-laws in favour of 

Muslim women who are deprived of their rights. Article 44 of the Indian 

Constitution empowers the State to secure to its citizen a Uniform Civil Code 

(UCC). In the absence of UCC, it took more than 15 years, From Shah 

Bano Case in 1985 to Danial Latifi Case in 2001, for Muslim Divorced women 

to reach where they are today. Indian Muslim Women still stand unsure about 

their take on UCC. It cannot be denied that Muslim Personal Law consecrates 

some practices that derogate the rights of Muslim women. Still, 

simultaneously no Ruling party has successfully gained the Muslim 

population's confidence yet.  

 

Application of personal law in respect of marriage, divorce, maintenance etc. 

abstains Muslim women from gaining benefits provided through secular laws 
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that other religious communities can enjoy. It might be true that political 

parties promoting UCC might have some ulterior motives & it cannot be 

ignored that a UCC will have its pros and cons. But it is definite that for 

Muslim women, UCC will be a boon & might as well put an end to their 

misery. 
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PLUGGING THE FREE PASS AGAINST 

LIABILITY WITH SPECIAL REFERENCE TO 

INSANITY DEFENSE PLEA (SECTION 84) 
-ANMOL SHARMA* 

 

ABSTRACT 

 

Every accused person has the right to challenge his prosecution. To exempt himself or to 

diminish the criminal responsibility laid on him, he may exercise the defenses listed in the 

Constitution. One such defense is laid down in Section 84, the acts committed by a person of 

an unsound mind. This law finds its origin back to the infamous M’Naghten Case. To raise 

this claim successfully, the onus of proof rests upon the accused and he must prove that he is 

legally insane. There is a fine line of distinction between medically insane and legally insane. 

In the Court of Law, it must be proven that there is legal insanity in order to be exempted 

from the charges. However, this law has become the hub of defense attorneys in an attempt to 

save their client. This law has been abused to such an extent that it has lost its original zeal. 

Further, the legal terminologies used in this law have serious social implications. The role of 

psychiatrists should be made fundamental rather than leaving the matter exclusively to the 

discretion and the prudence of the Justice. There is a pressing need to revisit the laws dealing 

with insanity and devise such mechanisms to fill the lacunas. 

 

Keywords: Insanity Law, Unsound Mind, ‘Non Compos’, Section 84, Indian 

Penal Code, Defense Pleas M’Naghten Case, Legal Insanity, 

Medical Insanity, Mental Health Issues, Psychiatrist, Lunatic, 

Mental Health Act,1987. 
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INTRODUCTION  

 

Every human act is weighed on the weighing scale of right or wrong. An act 

ceases to be an act the moment it surpasses the threshold of morality and 

righteousness. A crime is constituted when an act either harms or poses 

potential threat to an individual, or a community of individuals or the State. To 

simplify this, any action that is contrary to the prescribed law of the land, is 

constituted as a crime. The determination whether a person is convicted for 

criminal liability or exempted from it, rests upon the person’s comprehension 

of right and wrong. The foundation of the Constitution labels the penalization 

of any innocent to be the most abhorrent sin. That is why, in many cases, 

charges are dropped owing to lack of evidence. When the contention of 

conviction is raised, the conviction of a person can always be challenged by the 

defenses provided by the law. A defense is a plea, which, if successfully raised 

will eventually lead to exemption or acquittal from criminal charges imposed.  

 

One of the most renowned defense pleas that managed to put an enormous 

amount of cases on hold is the plea of insanity. The laws surrounding insanity 

or unsoundness of mind have undergone numerous processes of evolutions 

over the last so many decades. The exercise of this plea has one and the same 

effect on criminal as well as civil proceedings. The presence of insanity as a 

defense can be traced in every country guarded by a Constitution. However, in 

the recent times, many countries have shown resistance in giving a green flag to 

insanity as a concrete reason to exempt a person from liability. Four U.S. cities 

namely Kansas, Montana, Idaho and Utah don’t explicitly recognize insanity as 

a defense.1236 These landmark judgments, which banned the insanity defense in 

these cities was unwelcomed by various law professionals and human rights 

activists across the globe as it challenged the connotation of medical infirmity. 

In India, Section 84 of the Indian Penal Code addresses the unethical acts 

committed by a person of an unsound mind and its legal implications. 

                                                
1236 Available at: https://criminal.findlaw.com/criminal-procedure/the-insanity-defense-among-the-states.html (Last 
Visited on 27.07.20) 
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SECTION 84 – ACT COMMITTED BY A PERSON OF UNSOUND 

MIND 

 

Section 84 of the Indian Penal Code1237, which was devised on M’Naghten Rule, 

states that an act cannot be constituted as an offence or a crime if the person 

performing it is of unsound mind, or experiencing a period of unsoundness, 

where he is unable to differentiate between right or wrong, is unaware of the 

nature of the act, and is incapable of knowing that the act he is doing is contrary 

to law. 

 

If a person is to be held liable for the offence he omitted or the crime he 

committed, it is quintessential to prove that the reasoning of the person is the 

same as a rational human, and his senses aren’t blindfolded by any mental 

disorder that tampers his conduct. Mental unsoundness stands cross as far as its 

legal and mental connotations are concerned. Mere medical proof of a mental 

disorder isn’t ample to exempt a person from criminal liability. To execute the 

plea of insanity, it is paramount to prove that the person possesses an unsound 

mind as per the ingredients of Section 84 of I.P.C. 

 

In order to satisfy the necessities laid down by the Constitution in Section 84 of 

I.P.C., it must be proved that – 

 

• A person of unsound mind must have committed the act. 

• Such person should be incompetent of knowing about the nature of 

the act, the act was wrong or that his action was contrary to the 

prescribed law. 

• Such incompetence or incapacity must be due to unsoundness of the 

mind. 

• The incapacity of the person must exist while committing the acts 

aforementioned.1238 

                                                
1237 Available at : https://www.iitk.ac.in/wc/data/IPC_186045.pdf (Last Visited on 7.08.20) 
1238 Prof. S. N. Mishra, Indian Penal Code 201 (Central Law Publications, Allahabad, Twenty First Edition) 
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The modern laws regarding lunacy and unsoundness of mind draw their origin 

from the M’Naghten Rule.1239 In this case, Daniel M’Naghten, a Scotsman 

murdered the Private Secretary, Drummond, under the delusion that he was the 

then Prime Minister, Sir Robert Peel. It was medically proved that Daniel was 

under a morbid delusion which made him lose control over his actions due to 

his impression that the Prime Minister had injured him. The plea of insanity was 

accepted and he was, therefore, acquitted. This judgment caused havoc, and the 

House of Lords referred this matter to a fifteen-judge bench who were called 

upon to answer questions regarding the instances of lunacy where criminal 

responsibility existed. These questions and answers are referred to as 

‘M’Naghten Rules’ and they form the basis of the modern laws pertaining to 

insanity.  

 

‘Non Compos Mentis’, meaning ‘not sane’, is a juristic term, implying that the 

action done by the person was not due to reason and rationality, but it was 

driven by a false mental image. There are four kinds of persons who might be 

categorised as ‘Non Compos Mentis’ – 

 

• Idiot - A person might be called as an ‘idiot’ if his memory has a 

perpetual infirmity. An idiot has a non-functioning or an insane memory 

without any lucid intervals. It is classified as natural insanity. 

• Lunatic – A person who has episodes or vicissitudes of mental 

disorders is said to be a lunatic. A lunatic or madman has only intervals 

of disorderly conduct, and in the remaining time, possesses reason of 

conduct. It is an acquired insanity. 

• Non Compos by Illness – If an unlawful act is committed by the person 

who is mentally unsound at the time of commission of the act, the 

person is exempted from liability owing to his ‘non compos’ due to the 

illness he possesses. 

                                                
1239 Available at : https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2902100/ (Last Visited on 28.07.20) 
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• Insanity brought on by drunkenness – Drunkenness isn’t an excuse 

in itself but it can be exercised as a plea if it is proven to be delirium 

tremens (alcohol withdrawal delirium). In such cases, the person loses 

his rationality and the insanity, that is the aftermath of the withdrawal, 

is treated as a defense plea which can exempt the accused from criminal 

responsibility. 

 

DISTINCTION BETWEEN MEDICAL AND LEGAL INSANITY 

 

There is a fine line between medical and legal insanity. Mere medical insanity 

doesn’t imply that it is applicable in the court of law, and therefore, not 

sufficient to forgo the criminal responsibility. Medical insanity relies wholly and 

solely on medical grounds whereas legal insanity varies from case to case and 

rests upon the factors to be proved in the court of law. In order to prove that a 

person is insane legally, the conditions laid down in Section 84 must be satisfied. 

Legal insanity, as a defense plea, can exempt the person from liability of the 

offence whilst medical insanity fails to do so. In case the ground of medical 

insanity is to be exercised during a trial, it is paramount that there must be 

medical evidence to support the claim raised. However, if the ground of legal 

insanity is taken, only a few conditions like – unsoundness of mind at the 

commission of act, incapacity to differentiate between right or wrong and 

incompetence to determine that the act is contrary to law, must be satisfied.  

 

The onus of proof remains on the accused who appeals for insanity plea. The 

accused must legally prove that he had ‘Non Compos Mentis’ at the time of the 

commission of the offence. The conduct of the accused before the act, during 

the act and during the events succeeding the act, call for closure scrutiny if it is 

proved during arguments that the accused is of unsound mind and the 

reasonable doubts are put to a rest.1240 A medical insanity need not be legal 

insanity. Therefore, it must be proven that the accused was legally insane during 

                                                
1240 Prakash v. State of Maharashtra, 1985 Cri LJ 196 (Bom.)  
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the act. And to determine this, the conduct of the accused preceding and 

succeeding the act should be examined clearly. 

 

THE BUTCHERING OF THE LAW 

 

It has been put forth by numerous researchers and critics that the defense of 

insanity has been butchered by defense attorneys, and that it is one of the most 

abused defense pleas provided by the law. Insanity defense is so highly used that 

it is infamously known as ‘A Loophole for Criminals’.1241 Despite its frequent usage, 

it has shown a success rate of only 17% in Indian High Courts over the last 

decade and in total cases where insanity was appealed, 76.5% cases were related 

to murder.1242 Owing to its malicious usage, in many countries like Argentina, 

Germany, Thailand, etc., insanity ceases to be used as a defense plea. While 

medical insanity is backed by medical evidence and is easier to determine and 

prove, legal insanity is a cumbersome task to be proved. In most of the cases, 

where there is an appeal for insanity, the hearings of the cases get delayed time 

and again, only for the appeal to be rejected and for the accused, to be punished. 

Section 84 has been one of the most perennial factors in delaying the justice, 

and as the infamous saying goes, ‘Justice delayed is justice denied’. 

 

The most crucial aspect which has been criticised by most of the critics is that 

the devising of the modern laws of insanity is such that it exclusively rests on 

the shoulders of the Justice who is examining the case. The discretionary powers 

of the Justice are in full play and it is the prudence of the Justice which 

determines whether a person is to be acquitted or convicted on the basis of the 

insanity appeal. The creation and exercise of law lays on the foundation of its 

factual essence and practicality. However, the exercise of the Section 84 in the 

                                                
1241 Available at : http://lawtimesjournal.in/insanity-defence-a-loophole-for-
criminals/#:~:text=It%20is%20extremely%20difficult%20to,accused%20is%20charged%20and%20punished.&text
=The%20defence%20of%20insanity%20can,from%20the%20acquittal%20or%20punishment. (Last Visited on 
28.07.20) 
1242 Available at : https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6436411/ (Last Visited on 28.07.20) 
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Court of Law challenges the very purpose of law as its proving relies on the 

discretion of the Judge. 

 

One social implication of Insanity plea is that the terminology used in these laws 

has come across as insensitive and intolerant to many activists. The 

terminologies like ‘insanity’ and ‘unsoundness of mind’ are used as juristic terms and 

legal concepts. Even though the Mental Health Act, 19871243 has called for the 

abolition of usage of such terms, yet they continue to be a part of our legal 

realm.1244 When such terminologies are used alongside criminal responsibilities, 

it increases the antipathy of people towards people dealing with mental health 

issues, and every mentally ill person is looked down as harmful and as having 

criminal tendencies. The shift to more sensitive language in insanity law that 

takes in regard the interests of the entire society is still lacking.  

 

FILLING IN THE LOOPHOLES 

 

Although a psychiatrist is essentially called upon whenever the plea of insanity 

is exercised for mental health evaluations and treatments, yet there exists no 

standardized uniform procedure to determine the mental state of the accused. 

The need of the hour is that any accused that pleads for insanity should be 

required to go through a standardized procedure which can help in influencing 

the judgment. The psychiatrist has the duty of certifying whether there is a 

presence or an absence of a mental disorder. The creation of these certificates 

is often done through forgery.  

 

Wealthy, influential people associated with accused issue forged certificates that 

claim the presence of medical insanity and move a step closer towards the 

acquittal of the accused. Though the practicality of it is questionable, yet such a 

                                                
1243 Adapted on 22nd May,1987. Available at : http://www.delhipsychiatricsociety.com/introduction.htm (Last visited 
on 7.08.20) 
1244 Available at: 
http://www.tnhealth.org/mha.htm#:~:text=The%20Mental%20Health%20Act%2C%201987,of%20Tamil%20Na
du&text=An%20Act%20to%20consolidate%20and,connected%20therewith%20or%20incidental%20thereto. (Last 
Visited on 28.07.20) 
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system should be devised that the accused is interviewed as early as possible 

after the offence. This will clear the stance of the conduct of the accused during 

the timeline of the act. Further, the number of Forensic Psychiatric Training 

and Centres should be increased nationwide so that there are more psychiatrists 

that can assist such cases in a professional manner. 

 

The undermined and sort of overlooked aspect of the insanity law, that is, the 

social implication of the language used should be given serious attention. There 

is an immense need to replace some of the words used in the legal terminology 

as its usage might have an adverse impact on the well-being of the mentally 

affected community. The eminent law researchers should suggest alternatives 

and the same should be put forth in the Court of law so that this unintentional 

ignorance is put to rest. 
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CONCLUSION 

 

The insanity law, which was originally created to make the protection of the law 

more inclusive has fallen a prey to criminals as there are certain intricate 

loopholes that give them the benefit of the doubt. These lacunas in Section 84 

have been delaying and denying the justice to innumerable persons. The 

redundancy of this law is a serious concern and there is a pressing need to amend 

the laws in such a way that only righteousness is the outcome of it. The devising 

of a mechanism that determines whether the appeal is to be rejected or accepted 

should be standardized and effective. The psychiatrists should be equipped with 

the latest relevant information so that the matter doesn’t altogether rests upon 

the discretion of the Judge. Furthermore, the harsh language used in the form 

of legal terminology should be amended as it is severely consequential. It is high 

time for the law professionals to step up and bat an eye towards this concerning 

issue. 
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POLICE BRUTALITY IN INDIA: A DEEP-

ROOTED PROBLEM         
-ADVAITH RAJ* 

ABSTRACT 

 

The word ‘brutality’ has become synonymous with the police force in India and incidents of 

human rights violations by the men entasked with enforcing the law has become an everyday 

phenomena. Egregious abuses of human rights by the police have raised a question on the 

credibility of the law enforcement agency in the country. There have been numerous allegations 

of arbitrary detentions, custodial; torture, killings and rape that have been reported against the 

police force. Institutionalised violence has been normalised and is used as a tool to suppress any 

dissent that threatens the ruling dispensation at the union and states. Decades of political 

interference, indifference and inefficiency has left the institution of the police in tatters. Also, a 

lack of an effective accountability mechanism has been a crucial reason for the plaguing issues 

that the police institution faces till date. 

 

India’s attitude towards police violence has been retributive rather than preventive. Apart from 

merely flagging concerns, it is imperative to take policy actions that deconstruct police brutality 

and curb its normalisation. There is a growing need for a legitimate authority that will monitor 

police’s exercise and enforcement of laws if the increasing custodial torture, deaths and rapes 

are anything to go by. This paper sheds light on the institutionalised violence perpetrated by 

the police establishment and examines the constitutional and legislative approach towards the 

rights of an individual and the restrictions imposed on the police. The paper further elucidates 

on police brutality through the lens of caste, religion and gender. police and government 

instituted committee reports have been analysed and suggestions for the effective implementation 

of the committee’s recommendations have also been given. Finally, the paper ends with 

suggestions and a conclusion. 

 

Keywords: Police Brutality, Institutionalized Violence, Accountability. 
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INTRODUCTION 

 

“There is not, a single lawless group in the whole of the country whose record 

of crime comes anywhere near the record of that organised unit which is known 

as the Indian Police Force”.1245 These were the scathing remarks made by the 

former Allahabad High Court Justice A.N. Mulla, to describe the Indian police 

force and its functioning. Police brutality is not a new or a recent phenomenon, 

and there have been numerous instances right from colonial times, the 

Jallianwala Bahg massacre being a glaring example of the police indulging in 

barbaric acts and using brutal force on innocent people. Little has changed since 

independence with regard to the police and their liking for using violence and 

excessive force on the citizens.  

 

Over the years, the police force has been marred in controversies owing to their 

apathetic attitude towards upholding justice and there have been serious 

allegations of human rights abuses against them. There have been countless 

allegations of custodial; torture, death, and rape against the custodians of law 

and some of these allegations have been proved in the court of law.  

 

The police have largely failed to evolve from the ruler-supportive, repressive 

forces they were designed to be under the British’s colonial rules. While sixty 

years later much of India is in the process of modernization, the police continue 

to use their old methods. The rise in extra-judicial killings, illegal arrests and the 

violent methods used to silence law-abiding protestors are a matter of grave 

concern in current times. The statistics show an appalling picture of flagrant 

human right violations, the National Human Rights Commission (NHRC) 

recorded a staggering 1,674 cases of custodial death in 11 months between April 

2017 and February 2018, which shows that over five deaths take place in custody 

per day.1246 

                                                
1245 ‘Hyderabad encounter: Justice Katju leads chorus of lawyers questioning police act’ ( THEWEEK, 6 December 
2019 ) <https://www.theweek.in/news/india/2019/12/06> accessed 12 August 2020. 
1246 Sumithra Prasanna, ‘Why Can’t India End Police Brutality?’ ( The Dipolmat, 1 July 2020) 
<https://thediplomat.com/2020/07/why-cant-india-end-police-brutality> accessed 12 August 2020. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|681 

CONSTITUTIONAL RIGHTS OF A CITIZEN 

 

The Constitution of India is primarily based on the principle and concept of 

equality among all citizens irrespective of their status, gender, caste and creed. 

The Constitution ensures social, economic and political justice to all the citizens 

of the country. The Constitution also guarantees certain exclusive rights to 

persons who are under institutional custody besides other rights including 

fundamental rights. The concept of equality and the provision for protection 

against torture or any other arbitrary behaviour forms the basis of the Indian 

Constitution. Thus, every citizen of the country has the right to equality and 

protection before the law. First foremost, Article 21 of the Indian Constitution 

states: “No person shall be deprived of his life or personal liberty except 

according to a procedure established by law”. This is the procedural Magna 

Carta protective of life and liberty. Article 22(1) of the Constitution goes on to 

state that, “ No person who is arrested shall be detained in custody without 

being informed, as soon as may be, of the grounds for such arrest nor shall he 

be denied the right to consult, and to be defended by, a legal practitioner of his 

choice”. Similarly, Article 22(2) stipulates that the police officer making an arrest 

must produce the arrested person before the Magistrate within 24 hours of the 

arrest, and failing to do so would make the official liable on the grounds of 

wrongful detention. 

 

The right to a fair and just trial is an integral rule of the criminal justice system 

in India. A reading of Article 14, which states that “every individual is equal 

before the law”, implicitly conveys that all sides in a legal dispute would be 

treated equally. The right against self-incrimination is an important legal 

principle in this context that protects an accused in an offence from being 

compelled to be a witness against himself1247. This principle acts as a stonewall 

against the attempts made by the police to extract forcible confessions against 

the accused. For violation of fundamental rights enshrined in Part III of the 

                                                
1247 Constitution of India, Article 20(3). 
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Constitution, such as the right to life and liberty, protection against arbitrary 

arrest and illegal detention, protection from discrimination and unequal 

treatment etc, the courts of the country have repeatedly held the police liable 

under public law and have imposed pecuniary liability on the state as 

compensation for the harm caused to the aggrieved party. Successive judgments 

of the Supreme Court beginning from the early 1980s laid the foundational 

principles for holding the state liable for police misconduct and abuse of power, 

making pecuniary compensation a significant remedy for such violation of 

fundamental rights. The precedent can be traced to the crucial case of Rudul 

Shah v. State of Bihar1248, where a three-judge bench of the Supreme Court 

passed an order of compensation for the violation of Article 21 and Article 22 

of the Indian Constitution. In this case, the petitioner was unlawfully detained 

in prison for 14 years even after his acquittal. The petitioner demanded 

compensation for illegal detention. Although an ordinary remedy for the civil 

suit was available to the petitioner for claiming compensation, the Supreme 

Court held that it wouldn’t be doing justice by merely passing an order for 

release from illegal detention and that it had the power to pass an order against 

the state government for payment of compensation to the aggrieved party.  

 

STATUTORY LAWS IN PLACE 

 

Apart from the fundamental rights enshrined in the Indian Constitution, the 

rights relating to an arrested person and the procedure for carrying out an arrest 

are enlisted in the Criminal Procedure Code (CrPC). The Important provisions 

of this legislation are:- 

 

1. When police may arrest without warrant: Under Section 41 of CrPC wide 

powers are conferred on the police to arrest, mainly in cognizable offences, 

without having to go to a magistrate for obtaining a warrant of arrest. There 

                                                
1248 [1983] 4 SCC 141 ( Supreme Court of India). 
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can be no legal arrest if there is no information or reasonable suspicion that 

the person has been involved in a cognizable offence. 

 

2. Arrest how made: section 46 of CrPC envisages modes of arrest and states 

that there is no need for actual bodily touch when there is submission to the 

custody by word or action. In case force is required, it should be no more 

than which is justly is required and while carrying out the arrest, the police 

do not have the right to cause the death of a person, who is not accused of 

an offence punishable with death or life in imprisonment. 

 

3. No unnecessary restraint: Section 49 of CrPC provides that there should be 

no more restraint than is justly necessary to prevent escape i.e. reasonable 

force should be used for the purpose, if necessary; but before keeping a 

person under any form of restraint there must be an arrest. Restraint or 

detention without an arrest is illegal. 

 

4. Right to know the grounds of arrest: Section 50 of CrPC makes it mandatory 

for the police making arrests without to inform the persons being detained 

about the grounds of such arrest and their right to bail. Most importantly 

the arrested have a right to free legal aid and the right to consult their 

lawyers. 

 

5. Sections 330 and 331 of the IPC provide for punishment for injury inflicted 

for extorting confession. Section 330 provides for causing simple injury, 

while section 331 provides for causing grievous injury or harm to any other 

person. Further, the crime of custodial violence or torture against prisoners 

can be brought under sections 302, 304, 304A and 306 of IPC. 

 

6. Under sections 25 and 26 of the Indian Evidence Act, 1872, a confession 

made to a police officer is not admissible in evidence. Section 24 of the Act 

provides that a confession made by an accused person is irrelevant in a 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|684 

criminal proceeding if the making of the confession appears to the court to 

have been caused by any inducement, threat, or promise. 

 

In Nilati Behera v. State of Orissa and Ors1249, a three-judge bench of the 

Supreme Court held, “it is an obligation of the state, to ensure that there is no 

infringement of the indefeasible rights of a citizen to life, except in accordance 

with law while the citizen is in its custody. The precious right guaranteed by 

Article 21 of the Constitution cannot be denied to convicts, under trials or other 

prisoners in custody, except according to the procedure established by law. 

There is a great responsibility on the police or prison authorities to ensure that 

the citizen in its custody is not deprived of his life or personal liberty. His liberty 

is the very nature of the things circumscribed by the very fact of his confinement 

and therefore his interest in the limited liberty left for him is rather precious and 

the state is responsible if the person in custody of the police is deprived of his 

life except according to the procedure established by law.” If there are such 

strong constitutional provisions and legislation to prevent police brutality, then 

the question that would immediately arise is, why does the police indulge in 

continuous violence against innocent people and under trial prisoners?. The 

answer is simple, although there are stringent laws on paper, there is a lack of 

effective implementation on the ground, combined with the discrepancies in the 

existing laws. 

 

POLICE BRUTALITY: CASTE AND RELIGIOUS BIAS 

 

Historically, the role of the police has been to enforce norms. Having been 

established as an organised institution around the 18th century in Europe and its 

colonies, the police came into being at a time when individual conduct had to 

be routinely monitored and disciplined. The global economy was transforming, 

agriculture was being revolutionised, industrialization was in process and 

colonies across Asia and Africa were being annexed to extract agrarian and 

                                                
1249 [1993] 2 SCC 746 (Supreme Court of India). 
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mineral wealth. To police large populations, the police categorised populations 

and behaviours. They targeted gipsies, prostitutes, gamblers, beggars and 

labourers, while largely ignoring the activities of the wealthier classes who 

conducted their lives behind closed doors. In colonial India, the police classified 

people based on their caste. Landholding and mercantile communities were 

given protection while labouring communities were harshly monitored and 

often subjected to violence. Not only did colonialism use pre-existing traditions 

of caste hierarchies to deepen its roots, but also often exacerbated its 

inequalities.1250 

 

Historically, victims of custodial violence have predominantly belonged to the 

most marginalized communities, often hauled to the station for petty crimes. 

Individuals who are poor and socially or politically marginalized are particularly 

vulnerable to police mistreatment and torture. poor criminal suspects are unable 

to bribe the police to secure their release and are unlikely to have influential 

connections to local political figures who can intervene. As a result, they are 

targets for prolonged detention and repeated violence. Police have repeatedly 

failed to register and investigate complaints of crimes against Dalits when the 

perpetrators belong to a socially higher caste. In 2006, an upper-caste mob 

murdered four members of a Dalit family in Khairlanji village of Maharashtra 

for having testified against them in a previous crime. Although Bhaiyyalal 

Bhotmange witnessed the murder of his family, the police were initially reluctant 

to accept his complaint and later failed to arrest the perpetrators. Only when 

there was a widespread outburst against this incident did the police promise to 

take action1251. Local activists are quick to point out that the police routinely fail 

to register cases under the Scheduled Castes and Scheduled Tribes ( Prevention 

of Atrocities) Act, which criminalizes acts of violence and intimidation against 

                                                
1250 Radha Kumar, ‘Thoothukudi isn’t an exception – brutal police violence has always been the norm in India’ ( 
Scroll.in, 13 July, 2020 ) <https://scroll.in/article/966999/thoothukudi-isnt-an-exception-india> accessed 15 Aug 
2020. 
1251 ‘India’s Dalits : between atrocity and protest’ (OpenDemocracy, 12 Jan 2007) < 
https://www.hrw.org/news/2007/01/12/indias-dalits-between-atrocity-and-protest > accessed 17 Aug 2020.  
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members of the scheduled castes and scheduled tribes that are committed by 

non-members.1252 

 

According to Justice Ramaswamy, a former Supreme Court judge and a member 

of the National Human Rights Commission, “police register complaints as Code 

offences instead of Act offences so that high-caste perpetrators do not face 

higher sentences imposed by the Act1253. A report by the National Campaign 

against Torture, which is a platform for NGO’s working in India has shed light 

on some shocking statistics that reveal the appalling levels of police brutality in 

the country, especially against the minorities and oppressed classes of society. 

The ‘India: Annual Report on Torture 2019’, showed that most of the victims 

of police torture were from poor and marginalised sections, and were targeted 

because of their socio-economic status. The report stated that out of the 125 

people killed in police custody, 75 of them belonged to the Dalit and tribal 

communities, 15 were Muslims and 37 were those who were picked up for petty 

crimes1254.  

 

In 2019, Centre for the Study of Developing Societies ( CSDS ), a Delhi based 

research organisation, surveyed 11,834 police personnel across 21 states about 

their perceptions, attitudes and professional skills. Results from the survey 

provided valuable insights into how the police force in India works. The first 

finding is that the police across states seem riddled with prejudices. When asked 

an important question of which community was prone towards committing 

crimes, police personnel displayed a definite bias against minority communities. 

It was found that around 50% of all police surveyed believe that Muslims are 

somewhat more likely to commit crimes. Another outcome of the survey was 

the similar but weaker bias against the scheduled castes and scheduled tribes 

                                                
1252 ‘Broken System Dysfunction, Abuse, and impunity in the Indian Police’, ( Broken System, 4 Aug 2009 ) < 
https://www.hrw.org/report/2009/08/04/> accessed 17 Aug 2020. 
1253   Justice Ramaswamy, “Attitude and Approach,” unpublished paper presented at Judges Colloquium organized by 
NHRC and HRLN, December 17-18, 2005, quoted in National Campaign on Dalit Human Rights, “Shadow Report 
to the UN CERD 2007.” 
1254  ‘Custodial Torture Continues Unabated in India Amidst Culture of Impunity: Report’ ( The Wire, 8 July 2020 ) 
<https://thewire.in/rights/custodial-torture-continues-unabated-in-india-amidst-culture-of-impunity-report> 
accessed 19 Aug 2020. 
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with respect to the question of which community is prone towards committing 

the crime. These biases are reciprocated by these communities through mutual 

distrust1255.  

 

GENDER-BASED DISCRIMINATION 

 

Apart from the Adivasis, Dalits, and Muslims, women too have been a major 

victim of police brutality. The patriarchal attitude of Indian society has had a 

major impact on almost all institutions in the country, and the police have been 

no exception. Women complainants and victims have often been subjected to 

lewd and condescending behaviour from the policemen, and their “morality” 

has been questioned many times. Discriminatory attitude and lack of 

sensitization to the dynamics of a crime involving sexual or domestic violence 

leave victims without help and redress to which they are entitled. The police 

have on many occasions have refused to entertain complaints of rape and 

physical abuse from the women victims, and women’s activists say that police 

behaviour towards rape victims have been extremely insensitive and aggressive, 

which has a had deep traumatizing effect on such victims.  

 

Some policemen justified their actions of not registering complaints of rape and 

physical abuse because they believed that such complaints were usually false and 

that they were the result of land disputes between the victim and the perpetrator, 

and the victim reported to police action to gain leverage in the land disputes or 

retaliate against enemies1256. The ‘India: Annual Report on Torture 2019’ 

pointed to cases where women were tortured and sexually abused in police 

custody. In this regard, the report stated that a 35-year old Dalit woman was 

allegedly illegally detained, subjected to torture and raped in police custody by 

                                                
1255 Vishnu Padmnabhan, ‘What data says about police biases’ ( livemint, 04 Feb 2020 ) < 
https://www.livemint.com/news/india/police-prejudices-what-the-data-says> accessed 17 Aug 2020. 
1256 ‘Broken System Dysfunction, Abuse, and Impunity in the Indian Police’ ( Human Rights Watch, 4 Aug 2009 ) < 
https://www.hrw.org/report/2009/08/04/broken-system/dysfunction-abuse-and-impunity-indian-police> 
accessed 17 Aug 2020. 
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nine police personnel at Sardashahar police station Churu district of Rajasthan. 

Her nails were also plucked by the cops who tortured her, the report said1257.  

 

Soni Sori is an example of a tribal woman targeted by the police for no reason 

other than suspicion and conjecture. Sori Soni worked as a teacher at a 

government-run school which housed many orphans whose parents had been 

killed by the Salwa Judum initiative that allowed the formation of a tribal 

vigilante group to hunt down tribals who supported Maoists. She was arrested 

by the Chhattisgarh police in 2011 on charges of acting as a conduit for the 

Maoists. By April 2013, the Indian Courts had acquitted her in six of the eight 

cases filed against her due to lack of evidence. During her incarceration, she 

endured torture and sexual abuse by the Chhattisgarh State Police. She was 

stripped naked and tortured with electric shocks. She wrote to her lawyer saying 

that she was forced to stand naked in front of the policemen and that the 

District Police Superintendent abused her using filthy language against her. She 

also alleged that she was sexually assaulted by three men while in police custody. 

Sori was subsequently hospitalized where doctors removed stones that had been 

inserted into her vagina and rectum.1258 

 

This is a glaring example of the inhumane treatment and abuse meted out to a 

woman, and in particular to a woman belonging to the tribal community. Many 

incidents like these bring to the fore the attitude that exists in the police 

concerning women, and the way the police deals with complaints from women 

in distress reflect the poor training received by them with respect to handling 

such complaints. This also highlights the lack of a proper gender sensitization 

programme at a national level that would help the police to change their attitude 

and perception towards the opposite sex.  

  

                                                
1257 ‘Custodial Torture Continues Unabated in India Amidst Culture of Impunity: Report’ ( The Wire, 8 July 2020 ) 
<https://thewire.in/rights/custodial-torture-continues-unabated-in-india-amidst-culture-of-impunity-report> 
accessed 19 Aug 2020. 
1258 ‘Police Brutality Against Women: From Soni Soori to Safoora Zargar’ ( Feminism In India, 10 June 2020 ) 
<https://feminisminindia.com/2020/06/10/police-brutality-against-women-soni-sori-safoora-zarga> accessed 19 
Aug 2020. 
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PROCEDURAL SAFEGUARDS GIVEN TO THE POLICE 

 

Police brutality continues till date because of the procedural safeguards present 

in statutory law and special laws enacted in certain states that protect the police 

from criminal prosecution and accountability for the acts done during the 

performance of their duty. Although there are provisions that make the police 

criminally liable for certain acts, the narrow manner in which the provisions 

have been construed has given impunity to the police officials. Sections 197 and 

132 of the Code of Criminal Procedure ( CrPC ) are the two important sections 

that shield the police from the acts done by them during the course of their 

duty. Under section 197 of Code of Criminal Procedure (CrPC), prior sanction 

from a competent officer is needed to prosecute a government servant for 

alleged criminal act done in discharge of his official duty and "no court shall 

take cognizance of such offence except with the previous sanction". Similarly, 

section 132 mandates sanction of the government against the prosecution of 

police officers for any act purporting to be done under sections 129 to 131 of 

CrPC, which deals with controlling an unlawful assembly that is alleged to have 

caused a breach of peace.1259 

 

Under Section 132, if the accused police officer can show that he/she attempted 

to disperse the unlawful assembly and on the failure of which, used force, then 

he/she will be entitled to protection under Section 132. Procedural safeguards 

under section 197 of CrPC is often misused by the police by not allowing the 

complaints or First Information Reports ( FIRs) to be filed in the first place, 

thus being a major hurdle to an otherwise effective remedy for misconduct. 

There have been legal precedents in the past where police officials are criminally 

liable for acts done in discharge of their duty. In the case of P.P. Unnikrishnan 

v. Puttiyottil Alikutty,1260 two police officers were accused of having kept a 

complainant illegally in lock-up for several days and torturing him. The division 

                                                
1259 ‘Legal Accountability of The Police In India’ ( Centre For Law and Policy Research, Sep 2018 ) < 
https://clpr.org.in/wp-content/uploads/2018/09/Police-Accountability-CLPR> accessed 20 Aug 2020. 
1260 AIR 2000 SC 2952 ( Supreme Court of India ). 
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bench of the Supreme Court had to deal with a defence raised by the police 

officers under section 64 of the Kerala Police Act wherein there are procedural 

safeguards against initiation of legal proceedings against officers acting in good 

faith in pursuance of any duty imposed or authority conferred by the state. The 

Supreme Court considered this provision to be based on the rationale of section 

197 of CrPC. Therefore, the Supreme Court discussing the scope of section 

197(1) held that “ There must be a reasonable connection between the act and 

the discharge of official duty; the act must bear such relation to the duty that 

the accused could lay a reasonable, but not a pretended or fanciful claim, that 

he did it in the course of the performance of his duty”. 

 

NATIONAL POLICE COMMISSION REPORTS 

 

The National Police Commission ( NPC ) was appointed by the Government 

of India in 1977 and was given the task of examining the functioning of the 

police set up in the country to draw recommendations and suggestions for its 

reformation. The NPC analysed a wide range of issues within the police 

department covering the police organisation, its role, functions, accountability 

mechanisms, relations with the public, political interference in its work, misuse 

of powers, evaluation of its performance etc. This was the first commission 

appointed at the national level after independence. The commission produced 

eight reports between 1979 and 1981, suggesting wide-ranging reforms in the 

existing police setup. The following are the important recommendations taken 

from across the eight reports:1261 

 

1. Complaints Against The Police: According to the NPC, any 

arrangement for an inquiry into complaints against the police should be 

acceptable both to the police and public as fair and just1262. The commission 

                                                
1261 ‘The National Police Commission (NPC) Some Selected Recommendations of the National Police Commission’ 
( human rights initiative ) <https://humanrightsinitiative.org/old/publications/police/npc_recommendations> 
accessed 23 Aug 2020.  
1262 ‘SOME SELECTED RECOMMENDATIONS OF THE NATIONAL POLICE COMMISSION’ ( 
shodhganga) <https://shodhganga.inflibnet.ac.in> accessed 23 Aug 2020.  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|691 

therefore, suggested arrangements, which would include inquiries conducted by 

departmental authorities and those conducted by an independent authority 

outside the police. The commission felt that a large number of complaints 

against the police should be looked into and disposed of by the supervisory 

ranks in the police hierarchy. The commission also recommended for 

mandatorily conducting a judicial inquiry into the following categories of 

complaints made against the police: 

 

i. The alleged rape of a woman in police custody 

ii. Death or grievous hurt caused in police custody, and  

iii. Death of two or more persons resulting from police firing in the 

dispersal of unlawful assemblies. 

 

The judicial inquiry should be conducted by an Additional Sessions Judge 

nominated for this purpose in every district by the state government in 

consultation with the High Court. He will be designated as the District Inquiry 

Authority ( DIA ) and be assisted by an assessor. The DIA should after the 

completion of the investigation, send the report of inquiry to the state 

government. It will be mandatory on the part of the government to publish the 

report and decisions taken thereon within two months of receipt of the report. 

The DIA shall also serve as an independent authority to oversee the ultimate 

disposal of complaints dealt with departmentally. Also, the setting up of a Police 

Complaints Board is recommended at the state level for the effective 

implementation of the scheme. 

 

2. Appointment of the Criminal Justice Commission: The NPC was of 

the opinion that the police could not achieve complete success unless all wings 

of the criminal justice system operate with simultaneous efficiency. Therefore, 

the NPC recommended the establishment of a body which would 

comprehensively monitor the performance of all agencies and apply corrective 

measures from time to time. The existing Law Commission may be enlarged to 

function as a Criminal Justice Commission on a statutory basis. Such 
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arrangements at the centre should be supported by similar arrangements at the 

state level. 

 

3. Role of Police: The basic role of the police is to function as a law 

enforcement agency and render impartial service to the law, without 

succumbing to the wishes and desires expressed by the government which either 

come in conflict or do not conform with the provisions contained in the 

constitution or laws. This should be spelt out in the Police Act. The police 

should have duly recognised service-oriented role in providing relief to people 

in distress situations. They should be trained and equipped to perform service-

oriented functions. 

 

4. Police and The Weaker Sections: Some of the recommendations made 

by the NPC about police response towards the weaker sections of society are 

summarised below: 

 

i. The NPC has recommended the establishment of a special investigation 

cell in the police department at the state level to monitor the progress 

of investigation cases under the Protection of Civil Rights Act and other 

atrocities against Scheduled Castes and Scheduled Tribes. A composite 

cell may be constituted at the district level under the Sub Divisional 

Officer to inquire into complaints emanating from Scheduled Castes/ 

Scheduled Tribes particularly those relating to lapses in administrative 

measures meant for their relief. 

 

ii. An important cause for dissatisfaction among the weaker sections of 

society is due to the police indifference towards the complaints given 

by such members of society. The police often do not take cognizance 

of their complaints of ill-treatment at the hands of the upper caste on 

the ground that such complaints are not cognizable and therefore 

cannot be investigated without the orders from a Magistrate. To address 

this concern the NPC suggested that section 155 of CrPC should be 
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suitably amended to facilitate appropriate and effective police response 

to non-cognizable complaints in non-cognizable offences. 

 

5. Guidelines for Avoidance of Vexatious Arrests: The provisions of the    

CrPC bestow a wide range of powers on the police with respect to arrests and 

there is ample scope for misuse of such powers by some police officers. There 

have been precedents in the past where the police have made arrests for 

humiliation and harassment of persons, prompted by malafide considerations. 

Harmless persons who need not be arrested at all are often arrested and even 

remanded to police custody on inadequate grounds. Some malafide arrests get 

exposed on habeas corpus petitions filed in High Courts, but such exposures 

are rare compared to the large number of unjustified arrests that take place all 

the time. The NPC proposed the formulation of stringent guidelines to ensure 

that unjustified arrests do not take place. The guidelines were to be strictly 

observed in day to day administration by those in senior supervisory ranks. The 

NPC has also recommended that sections 2(c) and 2(1) of the Code of Criminal 

Procedure should be amended to remove the emphasis on arrest in the 

definition of the cognizable and non-cognizable offence and section 170 of the 

Code of Criminal Procedure should be amended to remove the impression that 

it is mandatory to arrest in non-bailable cases.  

 

6. Use of Third-Degree Methods: To reduce the use of third-degree 

methods, the NPC has recommended:  

 

i. Surprise visits by senior officers to police stations to detect persons held 

in illegal custody and subjected to ill-treatment.  

ii. The magistrate should be required by rules to question the arrested 

person if he has any complaint of ill-treatment by the police and in case 

of a complaint should get him medically examined.  

 

iii. There should be a mandatory judicial inquiry in cases of death or 

grievous hurt caused while in police custody.  
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iv. Police performance should not be evaluated based on crime statistics 

of the number of cases solved. 

v. Training institutions should develop scientific interrogation techniques 

and impart effective instructions to trainees in this regard. 

 

VIEW OF THE SUPREME COURT 

 

The Supreme Court noted the urgent need for the implementation of the 

reforms suggested by NPC and other subsequent committees. All these reports 

culminated in the Prakash Singh v. Union of India1263 judgement of The 

Supreme Court. The judgement broadly deals with three aspects of the police 

organisation, which are autonomy, accountability and efficiency. The Supreme 

Court gave detailed instructions which were to be followed by the Central and 

State Governments until legislation in this regard is enacted. The directions 

include:- 

 

1. Each State Government must constitute a State Security Commission to 

ensure that police are protected from illegitimate political interference. 

2. Fixing the selection and minimum tenure of Chief of Police (DGP); 

minimum tenure of other police officers including Inspector General of 

Police (IGP), Deputy IGP, Superintendents of Police in charge of districts 

and Station Officers. 

3. Separation from investigation functions from ‘law and order’ functions. 

4. Setting up a Police Complaints Authority. 

5. Setting up a National Security Commission. 

6. Setting up a Police Establishment Board which will decide issues concerning 

transfers, postings, promotions and other service-related matters of officers 

below the rank of Deputy Superintendent of Police. 

 

  

                                                
1263 [2006] 8 SCC 1 ( Supreme Court of India ). 
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POLICE COMPLAINTS AUTHORITY 

 

The most important recommendation under this judgement was the 

establishment of the Police Complaints Authority (PCA). The PCA is set up to 

essentially act as a body that can hear and receive complaints against police 

officers of all ranks. The body is to be established at the State and District levels. 

The State level authority is supposed to investigate allegations of “serious 

misconduct” which includes but is not limited to death, grievous hurt, and rape 

in custody against of the rank of Superintendent of Police and above, while the 

District level is given the task of investigating complaints against police officers 

of and up to the rank of Deputy Superintendent. Interestingly, there is a 

distinction between the types of complaints that can be heard against officers; 

while for the higher-level officers, only complaints of serious misconduct can 

be entertained, against the lower-level officers, complaints of any nature can be 

heard. As per the guidelines issued by the Supreme Court, the PCA can take 

cognizance of complaints made either by the victim or the victim’s 

representative. Some states allow the PCA to suo moto to initiate an inquiry. 

The authority is conferred with the all the powers that a civil court would have 

under the Code of Civil Procedure, including the power to summon witnesses, 

compel the appearance of any person, conduct inquiries and compel registration 

of First Information Report (FIR) against errant officers or initiate police 

inquiries.  

 

The Court specified that the Chairpersons of State level authorities are to be 

retired High Court or Supreme Court judges and accordingly, the District level 

authorities are to be chaired by retired District Court judges. The other 

members were to be drawn from “retired civil servants, police officers or 

officers from any other department, or the civil society”. The Court provided 

only this much detail in terms of background. It omitted to mention any 

qualifications or skills as necessary for an eligible candidate’s background. The 

intention behind establishing the PCA was to ensure that a credible 

accountability mechanism specialised in handling a wide ambit of complaints 
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against the police, including the most serious, was readily available to the public 

at large. The long-term goal was to create a change in policing culture by drawing 

attention to and ensuring accountability for police abuses. In October 2006, a 

month after the Supreme Court pronounced its verdict in the Prakash Singh 

case, the Police Act Drafting Committee ( PADC) or popularly known as the 

Soli Sorabjee Committee formed a Model Police Bill. This Committee was 

commissioned by the Ministry of Home Affairs to draft a new Police Act for 

India, which still follows the provisions of the colonial Police Act of 1861. The 

Court prescribed minimum standards and a basic framework for external 

oversight of the police. The draft Model Police Bill complements the Supreme 

Court judgment in that it provides the detailed nuts and bolts through which 

the directions of the Supreme Court can be most effectively implemented. It 

puts in a place a system to manage complaints against the police in its legislative 

model.  

 

RECENT INCIDENTS OF POLICE BRUTALITY 

 

1. Jamia Incident:- The country witnessed a shocking incident of 

institutionalised violence, on December 15, 2019, when armed police and 

paramilitary forces stormed into Delhi’s Jamia Milia Islamia University and 

assaulted the students who took part in the protests against the Centre’s CAA 

and NRC initiative. In what was an obscene abuse of power, the agency 

entrusted with enforcing law and order, unleashed unprecedented violence on 

the students by using shelled tear gas, rubber bullets and lathi-charged at them. 

The police also vandalized the campus property. There was video and 

photographic evidence of the police using brute force against unarmed students 

and hurling anti-nationalist slurs at them. This sparked nationwide 

condemnations and student bodies across India protested against Delhi police’s 

unwarranted brutality.1264 

                                                
1264 ‘Unnamed George Floyds Of India- The Episodic Police Brutality In 2019-2020’ ( Feminism In India, 17 June 
2020)<https://feminisminindia.com/2020/06/17/unnamed-george-floyds-india-episodic-police-brutality-2019-20> 
accessed 25 Aug 2020. 
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2. Northeast Delhi Riots:- On February 23, 2020, the State of Delhi 

witnessed its bloodiest communal riots in recent times. There was large scale 

violence between two religious communities and amidst this clash, the role of 

the police came under scrutiny because of their apathetic attitude towards 

controlling the riots. The police resorted to violently attacking persons from a 

particular religious community and they were also accused of failing miserably 

in containing the unruly mob. A viral video made rounds on social media where 

five men were seen lying on the ground, surrounded by armed policemen who 

were prodding them to sing the national anthem.1265 Many victims recounted 

the ordeal that they went through during the riots, where the police shoved 

lathis into their mouths, dragged them on the roads face down and were 

subjected to brutal assaults. 

 

3. Police Violence During Lockdown:- While many incidents of police 

violence were reported during the lockdown period, the one that caught 

nationwide attention and also condemned globally, was the lockup deaths in 

Thoothukudi, in the state of Tamil Nadu. In a macabre tale of bloodcurdling 

police brutality, two men died in the custody of the Sathankulam village police 

station. A father and son duo were brutally killed in police custody after they 

were arrested for reportedly keeping their mobile shops open beyond 8 p.m. on 

June 19, despite the restrictions imposed by the state as part of the lockdown 

measures imposed by the state to battle the corona pandemic. The two men 

were allegedly beaten, stripped naked and sodomized. The men’s friends, who 

were lawyers, were refused entry into the police station. For nearly three hours, 

from behind the closed doors of the station, they heard distressed wails of the 

two men being tortured by the very same forces that were supposed to protect 

them.1266 

                                                
1265 ‘Delhi Riots: One Of Five Injured Men, Made To Sing National Anthem In Video, Dies’ ( outlook. 29 Feb 2020 
) <https://www.outlookindia.com/website/story/india-news-delhi-riots-one-of-five-injured-men-made-to-sing-
anthem-in-video-dies> accessed 25 Aug 2020. 
1266 Arun Janardhan, ‘Explained: How Tamil Nadu Police’s brutal act of revenge claimed lives of a father and son’ 
(The Indian Express, 4 July 2020 ) <https://indianexpress.com/article/explained/explained-tamil-nadu-police-
custodial-torture-father-son-killed-thoothukudi> accessed 25 Aug 2020. 
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SUGGESTIONS 

 

1. End police impunity:- The procedural safeguards available to police 

officers is a hurdle while instituting criminal complaints against them. Although 

courts in the past have held that sanction of government under sections 197 and 

132 of the CrPC are not required, the provisions have constantly been misused 

by the police and have been used to prevent lay-persons from registering FIR 

against them. The police officers who have been found to use excessive violence 

during the discharge of their duty should be made criminally liable for their 

actions. Section 197 of CrPC which requires government sanction for the 

prosecution of police for criminal acts including arbitrary detention, torture and 

extrajudicial killings should be replaced. If Section 197 is not replaced, define 

“official duty” to exclude unconstitutional conduct such as arbitrary detention, 

custodial torture and ill-treatment, and extrajudicial killings. The union and state 

governments should ensure that police officers implicated of torture and other 

ill-treatment, regardless of rank, are prosecuted and if found guilty should be 

suspended or expelled according to the proportion of their crimes. 

 

2. Enforce strictly the existing laws regarding arrest and detention 

and establish further safeguards:- The police officers should strictly comply 

with provisions of the CrPC regarding the arrest and this should be conveyed 

to them in unequivocal terms by their superior officers. Most importantly the 

guidelines laid by the Supreme Court in the D.K. Basu case should be followed 

by a police officer while arresting a person1267. In training and practice, emphasis 

on the rights of a person in custody should be stressed upon to the young police 

officers. Imparting this learning will be crucial in preventing the unlawful and 

treatment of persons in police custody. Amend police laws and manuals 

regarding use of force in arrest to reflect international legal standards, including 

the UN Code of Conduct for Law Enforcement Officials, and the UN Basic 

Principles on the Use of Force and Firearms by Law Enforcement Officials.  

                                                
1267 [1997] 1 SCC 416 ( Supreme Court of India ). 
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3. Sensitization programme regarding the treatment of women 

complainants:- As analysed in the paper, women complainants have faced 

many traumatizing incidents while giving their complaints due to insensitive 

police officers. Women who are victims of gender-based violence including rape 

have often been subjected to lewd behaviour from some policemen, and this 

calls for an immediate sensitization programme to issues relating to women. 

Police officers including women officers should be taught to deal with gender-

based crimes, and training regarding the right behavioural approach towards 

such victims should be given especially to male police officers to prevent 

insensitivity towards the victims. Help from psychologists can also be obtained 

to change the preconceived and patriarchal views that certain policemen have 

towards women. Also, efforts should be made to establish clear and explicit 

guidelines for police intervention in cases of domestic and sexual violence, 

including standardized arrest policies for perpetrators. Finally, the police 

officials should take a concerted effort in providing social, legal and health 

assistance to victims of gender-based crimes. 

 

4. Eradication of caste and religious bias within the police ranks:- 

Surveys have shown that there exists a definite bias against religious minorities 

and members of the lower castes within the police establishment. Muslims, 

Dalits and members of the Scheduled Tribes have often borne the brunt of 

police brutality. They have often been made scapegoats in petty cases, leading 

to being falsely arrested and subjected to repeated violence. To ensure this does 

not continue, efforts should be made by the government and senior officials in 

the police hierarchy, in working with civil society groups and training police 

officers. Prejudices against any particular community should be eradicated 

within the police ranks, and training with reference to proper conduct towards 

religious minorities and members of the oppressed classes should be imparted 

to them. Most importantly, the government should refrain from using the police 

as a tool to perpetrate violence on such minorities for political gains. 
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5. Implement procedures for custodial death and encounter killings:- 

The central and state governments should implement the Andhra Pradesh High 

Court’s requirement that a FIR is registered in every case of death allegedly from 

an encounter killing. Further, the police should codify the NHRC’s revised 

guidelines regarding encounter deaths in police rules and manuals, and should 

immediately notify the NHRC and SHRC of any custodial death or encounter 

killing. The police should without any exceptions, send the deceased’s body for 

post-mortem examination, and provide a written copy of the post-mortem 

examination to the deceased’s family within 24 hours of the examination. 

Complying with these standardized rules will help curb false encounters and 

reduce the instances of custodial deaths. 

 

6. Establishment of the PCA in every state and district:- First and 

foremost, every state should establish the PCAs in conformity with directives 

of the Supreme Court in the Prakash Singh case. Only a limited number of states 

have implemented these directives and hence, this accountability mechanism 

has not taken flight yet. Although it provides the necessary institutional design 

for being a potentially effective accountability mechanism for police-related 

crimes, there are little signs of political will to implement this on the ground 

level, because of the callousness of the states. Once the PCA has been properly 

established, it should have the necessary capacity to effectively manage the 

caseloads. 

 

7. Awareness campaign and role of media:- The central, as well as the 

state governments, should strive to create awareness among the people about 

the rights of an arrested person, this will prevent the police from exploiting the 

common people. Rights of an arrested person; such as the right to know the 

grounds of arrest, right to inform another person of the arrest and right to 

medical examination after an arrest should be known to the common man, 

arbitrary arrests and custodial torture can be prevented by imparting this vital 

information. The media also has a pivotal role in this regard, they should play 

their part in promoting awareness about the basic constitutional and legal rights 
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of a person. Very importantly, the media should refrain from glorifying extra-

judicial killings by the police, this will set a wrong precedent in the minds of the 

people about instant justice and its righteousness. 

 

8. Reduce the burden on the police:- The police job is one that can cause 

great stress, exhaustion and fatigue to its officers. Unrelenting working hours 

mount unimaginable mental burden on police officers, this results in their 

frustration being vented out in the form of anger towards the public. The 

respective governments and police departments of each state have to take 

necessary steps to reduce the burden on the police officials. The station house 

officers should announce and post a monthly work schedule that includes shifts 

and duty rotation, planned recreation and rest time, and planned leave. Mandate 

a weekly day off for all police at and below the rank of sub-inspector. 
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CONCLUSION 

 

The police institution plays an irreplaceable role in society, enforcing law and 

order is of utmost importance in the functioning of a civilized state. The Indian 

Police Force, without doubt, has been constantly embroiled in controversies, 

and has been accused of custodial; deaths, rapes and torture. Accusations of 

human rights violations have also been regularly reported against the police. But 

to solely pin the blame on the police alone for this apathetic situation would be 

a gross misjudgement of the problem. The police unquestionably have major 

shortcomings in their functioning, but they are only a part in a system riddled 

with discrepancies. The police have often been used as an instrument by the 

governments at the centre and state level to stifle dissent through 

institutionalised violence. The governments should not use the police force for 

their political agendas and should as far as possibly refrain from interfering into 

the key affairs of the police. The need of the hour would be to amend or replace 

the colonial Police Act of 1861 with legislation complying with the 

recommendations laid down in the Prakash Singh case. An effective 

accountability mechanism on the ground will help in reducing crimes associated 

with the police and will act as a deterrent to such crime. In the end, the onus is 

on the government to bring in the recommended changes in the police 

institution and ensure that people of the country do not lose faith in the law 

enforcing agency. 
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PROTECTING CHILD LABOUR MARKET BY 

RE-DEFINING THE “CHILD” - A CRUCIAL 

STEP TOWARDS PROGRESSIVE ATTITUDE 
-DR. MUGDHA SAPATNEKAR* 

 

ABSTRACT 

 

It’s time we at least make a try to change the societal attitude towards a child as a labour. 

The legislative approach in defining “child” is also not gaining momentum so as to give positive 

approach to the social security aspect. Although, ‘child labour’ is being recognized by the society 

and the legislature the regulatory measures do not focus on the social security of this labour 

force. The socialization aspect behind ‘child labour’ is also accepted however a child can be 

protected in true sense only when we define the word uniformly by their age as category so that 

the schemes of the government can reach them. It’s not only about making suitable and effective 

legislations to protect and secure the future of the country ‘the child’ but it’s about changing the 

socio-economic structure of the society. We have many reasons to say that child labour is illegal 

but should we not make efforts to regulate or safeguard the conditions of child work. Before 

making suitable laws the word ‘child’ has to be defined so as to deal with their minimum age 

of work, their working conditions, hours or work, minimum wage structure and certain 

prohibitory provisions. Certain statutes prohibit child labour and also regulate their 

employment beyond the restricted age of work of all types. However, this article shall stress on 

suitable legislations so as to overcome deficient and insufficient laws to meet the welfare and 

social security aspect of child labour. The article also aims at making an effort for pushing the 

demand of protective and regulatory laws for child labour between the age of 15-18 years of 

age so as to help them grow as productive adults. The labour legislations in India also fail to 

comply with the International standards as far as the provisions of child labour are concerned.  

 

Keywords:  Child, Child Labour, Social Security, Regulation, Work Hours, 

Prohibitory, Protecting, Harmful Means. 

                                                
* Lecturer, N.B. Thakur Law College, Nashik. 
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INTRODUCTION 

 

The United Nations Convention on the Rights of the child emphasizes the 

importance of protecting children from “work that is likely to be hazardous or 

to interfere with the child’s health or physical, mental, spiritual, moral or social 

development (1989, Article 32). Which work is hazardous? When does work 

interfere with education? When it is harmful to the child?  These are all the 

questions that can be discussed. And at this juncture it shall be relevant to define 

the “Child” whether on the basis of his age or on the mental status of the child. 

 

While defining the word Child it’s necessary to define certain terms such as 

“harmful means”, “child labour” and “child work”.1268 Where an activity of the 

child takes away his opportunities that could be beneficial for his development 

be termed as “harmful” is a question to be answered. Though there is no 

calculation in terms of certain opportunities of childhood development but 

there could be always an opportunity cost to time spent outside of these 

activities like school, study & play.1269 It is also to rethink that if the child is out 

of desirous activities of future development then, what would be he engaged in? 

 

The problem of counter factual has to be understood when there are multiple 

potential uses for child time; the family equalizes the marginal returns to child 

time across activities. There will be activities in which children do not 

participate. Activities will have the same marginal cost in terms of forgone 

schooling. There is always a possibility to encourage a child in engaging him in 

community activities for socializing purpose; cultural indulgence to build 

leadership qualities etc. All the possible ways to enhance the capabilities of a 

child outside the school premises shall define his potential as a future citizen 

and his contribution to the society. 

 

                                                
1268 M.P Jain, 1998, Indian Constitutional Law, 5th edition. 
1269 Rao Mamta, 2008, Law Relating to Women & Children, 2nd edition. 
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Here it is important to discuss the word “harmful means”. Article 3(d) of ILO 

Convention concerning the Prohibition and Elimination of the Worst Forms of 

Child Labour, 1999 (No.182) as, work which, by its nature or circumstances in 

which it is carried out, is likely to harm the health, safety or morals of children. 

Harmful means could also be termed as working in dangerous and unhealthy 

conditions that could result in compromising with safety and health of the child. 

It could also be stated that harmful means as an activity that deprives a child of 

the opportunity which would be beneficial for his development and dignified 

living rather than mere existence. 

 

Though there is no calculation in terms of certain opportunities for childhood 

development but there could be always an opportunity cost to time spent 

outside of these activities like school, study and play terms of forgone schooling.   

 

While defining “child” its always more related in terms of Child Labour because 

it restricts the child to grow in his/her natural way. Yet, “child” cannot be 

precisely defined, that the care taker or the parents put the child to work for 

assistance or engage the child in family work or business out of future security, 

or allows the child to work to meet both ends meet for subsistent living. Such 

type of indulgence of a child in work may also be an assumption of some 

labourous activity being carried out. Thus if a single definition of child is drawn 

“as an individual younger than 18 years” shall suffice the need of protecting the 

child by regulating the social security laws for the benefit of the child.  

 

OBJECTIVES 

 

• To study the definition of child. 

• To study Constitutional provisions and other Acts with respect to child 

definition. 

• To study the concept of child labour in the light of ‘harmful means. 

• To study the contribution of child labour in the present status. 
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HYPOTHESIS 

 

A uniform definition of ‘child’ can provide constitutional rights to the child to 

their maximum benefit. 

 

PROBLEM IDENTIFICATION 

 

The researcher has studied all Constitutional and other laws which define the 

“child” and has found that the definition is differently coined which creates 

confusion while determining the rights of the child. Also the age group of the 

child has been divided differently for the purpose of Acts and according to the 

need of the social web. 

 

SCOPE OF STUDY 

 

The scope of this research article is to study the definition of “child” under the 

Constitution and other legal provisions. 

 

LIMITATION 

 

The limitation of the research article is only to study the definition of ‘child’ 

which is also termed by various terminologies according to the age group 

between 10-18 years. 

 

PURPOSE OF STUDY 

 

The researcher intends to study the definition of ‘child’ in the Constitution and 

other Acts so as to find the non-uniformity in the definition which make it 

difficult to provide legal rights of the child. Also, the definition can be made in 

consonance with the International standards which will help our laws to 

strengthen the child to grow as per the aspirations of the constitution.  
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CONSTITUTION AND THE CHILD 

 

• Article 14 allows every person the protection of law equally with in the 

territory if India. 

• Article 15 provides Right against discrimination. 

• Article 15(3) provides that nothing in this Article shall prevent the States 

from making special laws for women and children. 

• Article 21 states very clearly that no person shall be deprived of his life 

or personal liberty except according to procedure established by law. 

• Article 21 (A) directs the State to provide free and compulsory 

education to all children of the age of 6-14 years in such manner as the 

State may by law determine. 

• Article 23 prohibits human trafficking and forced labour.  

• Article 24 prohibits employment of children below the age of 14 years 

in factories, mines or any other hazardous occupation. 

• Article 29 protects the rights and interests of the minorities. 

• Article 39 (f) directs the States to formulate policies towards securing 

and providing opportunities and facilities for the children to develop 

and grow in a healthy environment, conditions of freedom and dignity. 

The article also directs the States to ensure that the childhood and youth 

is protected against all types of exploitation and against moral and 

material abandonment.1270 

• Article 45 envisages that the State shall endeavor to provide early 

childhood care and education for all children up-to the age of 6 years.  

• Article 46 protects the weaker sections from social injustice and all 

forms of exploitation. 

• Article 47 provides the right to nutrition, a standard of living and 

improved public health to all its citizens. 

 

                                                
1270 J.N Pandey, 2002,Constitutional Law of India, 31st edition 
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While defining the ‘child’ we must give utmost importance to the welfare and 

development of the child. All the Articles of the Constitution provide for 

protection against discrimination, exploitation and economic disparity. The 

constitution also provides for opportunities for equality, healthy atmosphere, 

care and improved health and a dignified life with protection through social 

security.  

 

A person below the age of 14 years is a child according to the Constitution and 

should not be allowed and engaged in hazardous work. This implies that a 

person from the age of 15 -18 are allowed to work in hazardous establishment. 

This also can be analysed that all children between the age group of 15-18 years, 

working in any establishment should be protected and regulated by providing 

them social security. But since all other legislations have defined ‘child’ 

differently, this age group, though contributes to the economy of the country is 

deprived of social security legislations. It is imperative from the above 

mentioned Articles of the constitutions that the interest of all citizens should be 

protected by providing them with social justice and right to improved standard 

of living. 

 

CHILD AND LEGAL STATUS 

 

A child can be termed as a young human being below the age of puberty or 

below the age as ascertained or mentioned or legalized as majority age by the 

law of the land. The definition of child is characteristically defined depending 

upon the legislative purpose of the country. The Indian Majority Act, 1875 

provides 18 years as the majority age. Where as in case of a minor whose person 

and property are to be protected and secured for his future, and where a 

guardian is appointed for such purpose, or where a supervisor is appointed by 

the Court the age of majority is determined as 21 years. More over the word 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|709 

‘Child’ is also addressed differently in different Acts according to need of the 

Act, like Child, Minor, Young Person and Adolescent.1271  

 

Under the Child Labour (Prohibition and Regulation) Act, 1986 a child is 

termed as a person who has not attained/completed the 14th year of his age. The 

Factory Act, 1948 and The Plantation Labour Act, 1951 states that a child is one 

who has not completed 15 years of age, but has not completed his 18th year of 

age, where as an adult means a person who has completed his 18th year. The 

Motor Transport Workers Act, 1961 and The Beedi and Cigar Workers 

(Conditions of Employment) Act, 1966 both portray a child as a man who has 

not completed 15 & 14 years of age respectively. The apprentice Act, 1961 and 

the Merchant shipping Act, 1958 do not describe a child or a youth, yet in their 

acquirements of the acting state that a child under 14 is not permitted to work 

in occupations. The provisions under “The employment of Children Act, 1938” 

does not provide protection to those children who are employed as either 

apprentices or receiving vocational training.1272 

 

The ILO has many times through its conventions tried to ensure universal 

child’s rights yet the Indian legislature through its variations and various 

definitions of child remains ambiguous. The other laws relating to marriage, 

adoption and juvenile justice also have variable definitions with respect to 

minimum age of a child. Due to these varied definitions of ‘child’ and due to 

the different terminologies used for a person up to the age of 18 years, the 

workers in the unorganized sectors are not being reported, making it easier for 

the employers to employ workers irrespective of the age factor.1273 It also to be 

noted at this juncture that if attaining puberty is otherwise the stepping stone 

for attaining majority then the age to work can also be defined keeping in mind 

the situations, conditions of family, economic necessities, poverty, migration, 

                                                
1271 http://haqcrc.org/child rights/India-law policies. 
1272 http://labour.gov.in/childlabour/childlabour-policies. 
1273 http://nhrc.nic.in 
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educational opportunities, training etc. so as to allow a person to work 

responsibly for self- subsistence or for sustainability of the family.  

 

CONCEPT OF HARMFUL MEANS 

 

The work that interferes or compromises with the child’s opportunities of 

school, indulges him in hard physical activities and deprive the child of physical, 

mental or spiritual growth can be defined as “harmful work”. Long working 

hours and excessive physical activities, working in hazardous establishments 

such as fireworks, matchbox, near the furnace etc, child trafficking, prostitution, 

pornography, drug trafficking all are harmful work for a child below 14 years of 

age. But that does not imply that the child between the age of 15-18 years can 

be employed in harmful activities. This age group can be engaged in activities 

like domestic help, care takers and assistance work in establishments (canning 

or agriculture and allied industry), tailoring shops, beauty parlors/saloon etc for 

economic gains which shall not disturb their physical and mental growth.1274 

 

The ILO ConventionNo.138 and 182 clearly distinguishes unacceptable ‘child 

work’ that needs to be abolished totally and ‘child work’ that may consequently 

contribute, by regulative and protective legislation, to a child’s development as 

productive contributory adult. The Convention 138 however, provides for a 

central legislation by the signatory countries that would fix a minimum age (as 

in accordance with their Constitutions) or ages at which children can work, enter 

different types establishments.1275   

 

PRESENT STATUS OF CHILD LABOUR 

 

The present status of child labour is very grim and does not comply with the 

Constitutional aspirations. The child has though now Right to Education as a 

Fundamental Right yet the status of child labour has not changed. The ban on 

                                                
1274 Resourcecentre.savethechild.net>child-protection-from-harmful-work 
1275 www.nap.edu, 6 childlabour/monitoring International labour standards 
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hotel work by the child between the age of 15-18 years and letting them work 

in family business are contradictory. The restrictions might lure the child 

towards exploitative and abusive activities outside school time. 

The present status of child labour has no positive direction in terms of 

protection and regulation. Since the child is not covered under any social 

security legislation, or lacks ambiguous uniform definition they are deprived of 

schemes and benefits. 

 

As per the census of 2011, the total number of child labour population in India 

is 10.1 million of which 5.6 million are boys and 4.5 million are girls.1276 The 

Right to Education has not achieved its true target of decrease in child labour 

because the Act provides for compulsory education only upto the age of 14 

years and the large age group of 15-18 years is still neglected and indulging in 

child labour.  

 

According to ILO World Report on child labour 2015, 62.8% children between 

the age group of 14-17 years are still engaged in hazardous work. 10% of which 

are engaged in family business and large number accounts as adolescents who 

are employed in dangerous work. 38.7 million of boys and 8.8 millions of girls 

are forced to do hazardous work.1277 

 

According to a 2017 report by ILO there is a decrease of child labour in India 

due to certain schemes like mid-day meals, Beti Padhao Beti Bachao, yet 12.9 

million children, aged 7-17 years in India are still engaged in work. They work 

long hours for economic gains to assist their families. Also 10.1 million children 

aged 5-14 years are also found working due to poverty and survival. A significant 

number of children are observed working between the age of 15-17 years in 

hazardous work.1278 The poverty scenario is unending due to the population 

growth and a considerable number go unaccounted and are potentially working 

                                                
1276 www.unicef.org>india>what-we-do>child labour-exploitation 
1277 www.savethe child.in>articles>statistics-of-child-labour 
1278 www.soschildrenvillages.ca>news>child-labour-in-india, child labour in India-Sos children’s villages-Canada 
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in all forms of child labour. The fluctuating definition of child in different 

statutes has added to the diminishing status of child labour. 
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CONCLUSION & SUGGESTIONS 

 

Determining the age of the child is an important phenomenon. The age of the 

child though is defined for legislative purpose yet it is to be noted that we cannot 

ignore the fact that there is the existence of the child labour market. The lacuna 

in the system is that they remain unaccounted. It is a fact that the children are 

working from the age group of 10-18 years for economic gains and survival. 

Hence it is necessary to define the term ‘child’ so as to regulate the child labour 

market. It is also important to for determining the type of work they perform 

and their capacity for execution of the given work so that it can be utilized for 

the positive benefit of the nation. 

 

In a country like India where it is not possible to control or eradicate child 

labour which has its attributes basically to poverty and population and is not 

been controlled inspite of the efforts made by the government, it can be 

regulated by understanding and analyzing the social legacies and needs of the 

families of the child labour. 

 

The child should be defined for the purpose of determining his rights, 

protection and welfare. Here it is suggested that the “child” between the age 

group of 15-18 years be registered and included with in the ambit of The Social 

Security Act, 1953, Minimum Wages Act, 1948, The Payment of Wages Act, 

1936, The Payment of Bonus Act, 1965, Employees’ State Insurance Act, 1948, 

and Employee’s Compensation Act, 1923. 

 

We can define the ‘child’ by ascertaining the age of reason. The age at which a 

child is considered capable of acting responsibly is the age of reason. Under the 

common law, 7 years was the age of reason. A child over the age of 14 years 

was considered to be fully responsible for his/her actions. As the child is 

otherwise not having any defense when it relates to the issue of his physical, 

mental and economic matters he should have a complete political entity for 

which it’s important to define the “child” uniformly for all establishments.   
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 If we want to stop the exploitation of a child in all ways-child labour, girl child, 

malnutrition, poverty, illiteracy, child marriage, child trafficking, gender 

inequality etc. then all persons under the age of 18 years should be covered 

under the definition of “child”. 

 

The various policies of the government with regard to education and health of 

children such as, National policy for children, 1974, National Policy for 

Education, 1986, National Policy on Child Labour,1987, National Health 

Policy, 2002 are all aiming at welfare of the child yet all do not encompass every 

person who is under the age of 18 years as the child has been divided for 

legislative purpose. 

 

The child can also be categorized on the basis of what kind of work they can 

do, like light work and moderate work as suitable for their age. 
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PUBLIC POLICY CONCERNS IN 

INTERNATIONAL COMMERCIAL 

ARBITRATION 
-ADV. KRITI BHALLA* 

 

ABSTRACT 

 

The shift from conventional litigation to forms of alternative dispute resolution (ADR) has 

been gaining immense popularity in the past few years. Forms of ADR such as arbitration 

and mediation ensure resolution of conflicts and disputes between parties at a much faster pace 

and therefore, are less time consuming as opposed to litigation. Arbitral awards possess the 

binding character of the judgement of a court in common law countries like India and England. 

International commercial arbitration is an effective dispute resolution mechanism wherein the 

parties are from different countries and their conflict needs to be resolved by an independent 

and neutral laws and an impartial arbitrator. The rules applicable to an arbitration which is 

international in nature are independent of the law of arbitration of the respective nations to 

which the parties belong. The rules that are mentioned in the applicable law clause of an 

arbitration agreement are in most cases of The New York Convention or UNICTRAL 

Model Law. This article sheds light on the public policy concerns on international commercial 

arbitration with analysis of landmark cases of England and the United States. It explains 

international public policy and domestic public policy and their impact on the arbitral award 

in an international commercial arbitration.  

 

Keywords: Arbitration, Alternative Dispute Resolution, International 

Commercial Arbitration, Public Policy. 
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INTRODUCTION 

 

The primary purpose of International Commercial Arbitration is the speedy, 

efficient, and effective settlement of disputes between parties of different 

countries. To be eligible for this form of alternate dispute resolution, the parties 

must fulfil two requirements: 

 

a) The contract has to international in nature i.e., between parties 

belonging to different countries 

b) The contract has to be commercial 

 

Recently, one of the most discussed topics in international commercial 

arbitration is setting aside and denial of an arbitral award due to public policy 

concerns. This issue raises concerns about the enforceability of such an award. 

Public Policy has been one of the greatest hurdles regarding the enforceability 

of arbitral awards. 1279Interim Report of the International Law Association states 

the following -, “It is notoriously difficult to provide a precise definition of 

public policy, (in context of enforcement of arbitral award).”1280 

 

While drafting the applicable law clause in their arbitration agreement, parties 

often forget that they do not have control over public policy regulations. 
1281Although they attempt to effectively redistribute the burden among 

themselves.1282 In certain cases, there is also a conflict between national and 

international public policy requirements and values.1283 Domestic courts are 

likely to put international public policy standards on a higher pedestal. 
1284Sometimes, the arbitrators in an International Commercial Arbitration may 

take a distinct view, which is one of the many reasons that the parties prefer this 

                                                
1279 Sneha Mohanty, International Commercial Arbitration in the Light of Public Policy: One Step Forward Two Steps Back?, II 
CORPUS JURIS LAW J. 182 190 (2020).  
1280 Id.  
12811 JAN DALHUISEN, DALHUISEN ON TRANSNATIONAL COMPARATIVE, COMMERCIAL, FINANCIAL AND TRADE 
LAW 491 (7th ed. Hart Publishing 2019). 
1282 Id.  
1283 Id. at 492. 
1284 Id. 
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type of dispute resolution.1285  Transnational minimum standards are required 

to create a minimum standard, which is a great challenge in the international 

commercial market.1286 

 

DOMESTIC PUBLIC POLICY AND INTERNATIONAL PUBLIC 

POLICY  

 

Public Policy is of two kinds:  

 

1) International Public Policy; and  

2) Domestic Public Policy. 

 

Domestic Public Policy applies when parties belong to the same country, and 

only one nation is involved in the arbitration. 1287 The National Court considers 

the Public Policy of the nation to which it belongs, in a domestic arbitration. 1288 

International Public Policy is applicable when either the subject matter or the 

nationality of the parties involve an international element. 1289 In cases involving 

international public policy issues, the national Court must consider the 

international elements of the arbitration during the application of its domestic 

public Policy. 1290 The Court must consider the public policy of the interested 

countries and the needs of international commerce besides its own domestic 

public policy. 1291 

 

                                                
1285 Id. 
1286 Id. at 493. 
1287  Kenneth Michael Curtin, Redefining Public Policy in International Arbitration of Mandatory National Laws, 64 DEF. 
COUNS. J., 271, 275, 281 (1997). 
1288 Serap Zuvin & Mehmet Ali Akgun, Turkey: Public Policy Defence and Arbitration in International Commercial Law, 
MONDAQ (Dec. 16, 2015, 10:00 AM), 
 https://www.mondaq.com/turkey/CorporateCommercial-Law/452312/Public-Policy-Defence-and-Arbitration-in-
International-Commercial-Law#_ftn36. 
1289 Mark A. Buchanan, Public Policy and International Commercial Arbitration, 26 AM. BUS. L.J, 511, 513, 514 (1988). 
1290 Zuvin & Akgun, Supra Note 1288. 
1291 Id.  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|719 

France has emphasized the importance of international public policy over 

domestic public policy. 1292 It has declared that whether the arbitration violates 

international public Policy is the standard of review in an international 

arbitration. 1293 

 

Germany took the following stance on this issue: 

 

"The recognition of foreign arbitral awards thus is governed normally by a less stringent regime 

than domestic awards.1294 

 

RELATIONSHIP BETWEEN ARBITRABILITY AND PUBLIC 

POLICY  

 

Arbitrability pertains to the legality and enforceability of an arbitration 

agreement or award, whereas public policy is the standard that an agreement or 

the award should not contravene.1295 Hence, issues that violate public policy 

aren’t arbitrable. However, lack of arbitrability is not restricted to public policy 

and legal rules limiting arbitrability might not essentially fall within the ambit of 

public policy.1296 The subject matter must be arbitrable for an arbitration 

agreement to be enforced.1297 The subject must be considered appropriate for 

arbitration under the laws of the country. In most countries, for example, in 

India, issues pertaining to family law and criminal law are not arbitrable. 

Arbitration agreements become void due to lack of arbitrability.  

 

                                                
1292 Id. 
1293 Id. 
1294 Id. 
1295 Jay R. Sever, The Relaxation of lnarbitrability and Public Policy Checks on Us. And Foreign Arbitration:  
Arbitration out of Control?, 65 TNL. L. REV. 1661, 1664 (1991). 
1296 Veena Anusornsena, Arbitrability and Public Policy in Regard to the Recognition and Enforcement of Arbitral Award in 
International Arbitration: the United States, Europe, Africa, Middle East and Asia, GOLDEN GATE UNIVERSITY (Mar.11, 
2020, 11:00 am),  
https://digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?article=1033&context=theses.  
1297 Zuvin & Akgun, Supra Note 1288.  
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The public policy exception is “one of the most significant and most 

controversial, basis for refusing to enforce an international arbitral award.”1298 

Public Policy does not have a precise definition. It is interpreted in a different 

manner in each country subject to the legal system and values of the country. 

In most jurisdictions, an arbitral award may be vacated if it is in derogation of 

fundamental principles of justice, honesty, and fairness.1299 Corruption and 

fraud are most likely to get an arbitral award annulled since it may be considered 

a violation of public policy.1300 Hence, what is considered public policy in one 

country may not be considered national public policy in another country. A 

country might take a stand that a particular issue is vital to the public interest 

and can’t be arbitrated, whereas the identical issue could be decided by party 

autonomy rule in another country and could be arbitrable.1301  

 

Arbitral awards in an international commercial arbitration can be vacated on the 

basis of the grounds mentioned in Article V of the New York Convention. 

These grounds are as follows: 

 

a) The subject matter is non-arbitrable. 

b) The recognition or enforcement of the award is contrary to public 

policy.1302 

 

The first ground must be proven by the party.1303 The second ground is the one 

in which the Court can refuse enforcement on its own discretion.1304 

 

Article V creates a distinction between arbitrability and Public Policy. This is a 

clear indication that rules limiting arbitrability may not essentially fall within the 

                                                
1298 Anusornsena, Supra note 1296. 
1299 Zuvin & Akgun, Supra note 1288. 
1300 MARGARET L. MOSES, THE PRINCIPLES AND PRACTICE OF INTERNATIONAL COMMERCIAL ARBITRATION 206 
(2nd ed. Cambridge University Press 2012). 
1301 Anusornsena, supra note 1296. 
1302  Convention on the Recognition and Enforcement of Foreign Arbitral Awards Art. V, Jun. 10,1958, 21 U.S.T. 
2517; 330 U.N.T.S. 3. 
1303 Anusornsena, supra note 1296. 
1304 Id. 
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scope of public policy.1305 The law of the enforcing country gets involved during 

the implementation of Article V.1306 The Court has the power to deny the 

recognition and enforcement of an award on its own volition and without any 

application by the parties.1307 

 

Public Policy Concerns in England 

 

The law for arbitration in England is codified in the English Arbitration Act of 

1996. It is inspired by UNICTRAL Model Law in several respects. The Act does 

not provide a distinction between domestic and international arbitration.1308 

Under the Act, an arbitral award is enforced in the same manner as the judgment 

of the Court.1309 Such an award can be challenged by the parties under Section 

68(2) in case of a serious irregularity, which is tantamount to injustice affecting 

the parties to the arbitration proceedings.1310 The Court is empowered to set 

aside an arbitral award in case of serious irregularity. Moreover, it can send the 

award back to the Tribunal for reconsideration.1311 Public Policy is explicitly 

mentioned as a serious irregularity.  

 

One of the most significant cases under the arbitration law in England is Deutsche 

Schachtbau-und Tiefbohrgesellschafl MB.H (D.S.T.) v. Ras Al Khaimah Nat'l Oil Co. 

(Rakoil). In this case, the arbitration clause in the agreement required that the 

resolution of disputes between the parties must be carried out by the 

International Chamber of Commerce.1312  

 

                                                
1305 KARL-HEINZ BOCKSTIEGEL, PUBLIC POLICY AND ARBITRABILITY COMPARATIVE ARBITRATION PRACTICE AND 
PUBLIC POLICY ARBITRATION: ICCA INTERNATIONAL ARBITRATION CONGRESS 179, 183 (Kluwer Law International 
1987). 
1306 Anusornsena, Supra Note 1296. 
1307 Id. 
1308 Id. 
1309 The English Arbitration Act 1996 Section 66 (1). 
1310 The English Arbitration Act 1996 Section 68(2). 
1311 The English Arbitration Act 1996 Section 68(3). 
1312 Anusornsena, Supra Note 1296. 
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DST submitted its claims to the ICC after the dispute arose.1313  Rakoil’s 

contention was that DST got into the arbitration agreement through 

misrepresentation.1314 Rakoil wanted the agreement to be deemed void in the 

Court of Ras Al Khaimah.1315The dispute was referred to arbitrators in 

Switzerland by the ICC.1316 During the proceedings for enforcement of the 

Swiss arbitral award before the English Court, Rakoil's argument was that the 

arbitrator failed to apply the law of any country and instead applied undefined 

and unclear rules which were based on 'general usage in license rights.'1317 The 

argument was relied on the contention that this violated the principles of public 

policy of England. 

 

The Court held that there was no violation of English public policy in this case. 

The reasoning provided by the Court was in order to claim a defence based on 

public policy and consequently requiring the Court to set aside an arbitral award, 

the party making such claim must prove that there is "some element of illegality 

or that the enforcement of the award would be clearly injurious to the public 

good or, possibly, that enforcement would be wholly offensive to the ordinary 

reasonable and fully informed member of the public on whose behalf the 

powers of the State are exercised."1318 The arbitration agreement did not provide 

any country whose law would apply in case there was a dispute. Hence, the 

application of 'common principles underlying the laws of various nations to 

govern contractual relations' was not in violation of the public policy of 

England.1319 In order to use the public policy defence, it is essential to indicate 

that the arbitral award will cause a negative impact on the citizens of England.  

 

The approach of England places more importance on international Public 

Policy rather than domestic Public Policy. The Courts do not dwell on the facts 

                                                
1313 Id. 
1314 Id. 
1315 Id. 
1316 Id. 
1317 Deutsche Schachtbau-und Tiefbohrgesellschaft M B.H (D.S.T.) v. Ras Al Khaimah Nat'I Oil Co. (Rakoil) 27 I.L.M 
1032, 1093 (1988). 
1318 Id. 
1319 Id. 
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of the case and instead, focus on the analysis provided in the award. Public 

Policy is construed narrowly. 

 

Arbitrability in the United States of America and Public Policy 

 

The concept of Arbitrability in the US is wide in scope. The law governing 

arbitration in the United States is known as the Federal Arbitration Act 

("FAA"). Public Policy is not mentioned in this Act as a ground for non-

enforcement of an arbitral award. Since the US has become a signatory of the 

New York Convention, the courts have been empowered to set aside an arbitral 

award if it is in contradiction of the public policy of the country.1320  

 

One of the most significant cases in arbitration in the United States is in 

Mitsubishi Motors Corp. v. Soler Chrysler. Soler entered into an agreement to sell 

cars with Chrysler, a joint venture involving Chrysler and Mitsubishi Motors 

Corporation.1321 The arbitration clause in the agreement mentioned that all 

disputes would be resolved in Japan.1322 Soler cancelled orders for several 

vehicles because of a downturn in sales.1323 Mitsubishi compelled for arbitration 

under the FAA.1324 Soler counterclaimed with claims under various antitrust 

statutes, including the Sherman Act.1325 The issue, in this case, was whether 

when the parties had agreed to an arbitration clause, claims under the Sherman 

Act were arbitrable or not.  

 

The Supreme Court of the United States held such claims can be arbitrated. It 

reasoned that antitrust matters are not of such significance that they cannot be 

decided by arbitrators. 1326Independent and competent arbitrators are capable of 

resolving a dispute pertaining to antitrust issues.1327 Hence, Soler’s antitrust 

                                                
1320 Anusornsena, Supra Note 1296. 
1321 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473, U.S. 614, 616 (1985). 
1322 Id. at 614. 
1323 Id. at 617. 
1324 Id. at 618. 
1325 Id. at 614. 
1326 Id. at 634.  
1327 Id. at 634. 
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claims may be arbitrated. The Court also stated that the needs of international 

commerce require the arbitration agreement to be enforced, even though a 

contrary result might be reached in a domestic context.1328 The importance 

placed on international comity and the needs of  international commerce is 

reflective in the following part of the decision in this case: 

 

"We conclude that concerns of international comity, respect for the capacities of foreign and 

transnational tribunals, and sensitivity to the need of the international commercial system for 

predictability in the resolution of disputes require that we enforce the parties' agreement, even 

assuming that contrary result would be forthcoming in a domestic context."1329  

 

The approach of the US is very similar to England. The defence of public Policy 

cannot be availed easily for setting aside an arbitral award since public Policy is 

narrowly construed. 

 

  

                                                
1328 CURTIN, Supra Note 1287. 
1329 Supra Note 1321 at 629.  
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CONCLUSION 

 

Compliance with public policy plays an important role in ensuring the 

enforceability of an arbitral award. In cases pertaining to domestic arbitration, 

the Courts in several countries are empowered to set aside an arbitral award on 

their own volition if it is against the principles of public policy of the respective 

nation. Thus, it is imperative that the arbitral award should be consistent with 

the principles of public policy. Although public policy plays an important role 

in arbitration, but the defence is often used fraudulently used. Therefore, in 

several countries, courts do not agree to the non-enforcement of arbitral awards 

on the ground that it is contrary to public policy.1330  For example, between the 

period of 1989 to 2009, the public policy  defence was dismissed in 100% 

instances despite being invoked 142 times.1331 From the analysis of the 

judgements of England and the United States, it can be inferred that in cases 

pertaining to international commercial arbitration , the principles of 

international public policy are placed on a higher pedestal as opposed to the 

norms of domestic public policy of the country to which a party to the dispute 

belongs.  

 

 

 

  

                                                
1330 Zuvin & Akgun, Supra Note 1288.  
1331 Id. 
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PUBLIC PRIVATE PARTNERSHIPS (PPPS) IN THE 

INFRASTRUCTURE OF ROADS AND HIGHWAYS 

SECTOR IN INDIA 
-SANGADALA DHEERA KANISHKA* AND  

ANDE AJITHA* 

 

ABSTRACT 

 

The Public Private Partnerships (PPP) design of model was adopted for road growth in India 

provided the natural benefits related to it over other standard models. Pursuant to the policy 

choice, a huge number of road development contracts have been given under the Build, Operate 

as well as Transfer (BOT) variant policy of other variants and PPP model. This paper 

initially discusses the Indian government’s decisive job in the highway sector and improvements 

through PPPs. Later, it covers several major achievements made under the PPP type of road 

growth in India as a part of development models at an international level. Lastly, it discusses 

the main problems and difficulties that were emerging for the road improvements under PPP 

type in this particular industry. On the other side of the coin, even after the decades of the 

reforms had been initiated, the country is still debating the consequences of those reforms. 

Whereas it’s correct that the outcomes promised haven’t been fulfilled, the causes for that are 

actually open to interpretation. It's in this particular context that the researchers make an 

effort to learn the issues of an essential sector of the economy, ‘The Infrastructure’. For that 

reason, Public Sector Units (PSUs) had been the main agents in the infrastructure segment of 

the country of ours; the State keeping monopoly in power, telecommunications, ports, railways, 

roads, and any other such aspects of concern. Whereby NHAI plays its role in tackling this 

important sector i.e. Roads & Highways sector. 

 

Keywords: Infrastructure, Roads and Highways, Development. 
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INTRODUCTION 

 

“It Is Not Wealth That Built the Roads but, Roads That Built Our Wealth” 

- John F. Kennedy 

 

India has one of the largest road networks in the world with a vast road network 

of more than 4.1 million km which makes it actually the second largest. In the 

entire world countries which consists of expressways, national highways, state 

highways, and large km of district roads along with other roads.1332 These roads 

carry approximately sixty five percent of freight, cargo and eighty percent of 

passengers, site visitors and various tourists. National highways constitute just 

1.7 percent of the total Road network, but carry approximately forty percent of 

the full road traffic. The number of automobiles on Indian roads has been 

increasing at an average speed of 10.16% per annum during the last 5 years.1333 

Hence, improvement of road network is a crucial element and assumes 

paramount value in the context of a quickly growing economy.  

 

Government of India’s Definition for Public Private Partnerships (PPPs) 

indicates a Project based on a contract of agreement or maybe concession 

understanding, between a Government and maybe statutory entity on the one 

aspect along with a private sector business on the additional side, for giving you 

an infrastructure service on charge of user charges. 

 

Private Sector Company means a company in which 51% or more of the 

subscribed and paid up equity is owned and controlled by a private entity. 

Therefore, road development is supposed to play such an important 

developmental role in terms of:  

 

                                                
1332 NHAI (2013): “159th Monthly Report on NHAI Projects”. 
1333 Arthur Andersen and Enterprise LSE (2000), “For Money Drivers in the Private Finance Initiative”, A report 
commissioned by Treasury Taskforce. 
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v Providing crucial support to the movement of people from one place to 

another.  

v Providing major support in the movement of goods and cargo from one 

place to another.  

v  Providing connectivity to all major parts of country thereby developing 

the national economy. 

v Providing support to both internal trade (Inter-State) and external trade 

(Inter-National). 

v Providing connectivity to the sea ports and major railways thereby 

upholding the exports sector of the country. 

 

Actually, it is reported that several famous countries round the world are actually 

having difficulties to exchange goods and build economy in the world market 

due to a very poor road networking and its problems. Bad road connectivity 

causes it to be really costly (due to time that is long, greater risk and much more 

quantity labour several hours spent on transport), often even not possible for 

the producers to achieve the goods of theirs to international markets.  

 

Furthermore, bad road quality may also hinder movement of services and goods 

within the nation and even across the nation. African as well as Latin American 

Countries is a very excellent example of how the very poor lane network - 

conditions and connectivity - make it practically impossible or perhaps 

extremely costly to reach out the world markets. India's road network as well as 

highways, is actually among the most intensive networks with approximately 

3.34 million km measurements comprising National Highways (65,569 km), 

State Highways (1,30,000 km) along with other roads (Major District Roads, 

Urban Roads and rural Roads (3.14 million).1334 

 

 

 

                                                
1334 Private Participation in Infrastructure Database, ppi.worldbank.org, (Accessed on 6th Jan, 2020). 
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Existing Status-Quo of PPPs 

 

Over the last several years, selections of steps that are important have been 

initiated by Indian government to make an increase to infrastructure PPPs. One 

of probably the most important has been the setting up of the National 

Investment as well as Infrastructure Fund (NIIF), an alternative investment 

fund for infrastructure projects, with the federal government contributing 

around Rs 20,000 crore. A number of policy related actions aimed at enhancing 

liquidity in infrastructure investments are also taken, like the announcement of 

Infrastructure Investment Trust guidelines by SEBI in September 2015, 

promulgation of the Insolvency &amp; Bankruptcy Code, 2016 as well as the 

November, 2018 directive by SEBI to big corporate to fund a minimum of 25% 

of their borrowings through the company bond market with influence from 

FY19-20.1335 

 

Public-private partnership (PPP) Projects are available in flavour after a short 

interlude of a several years when a lot of projects got struck because of 

contractual problems. PPPs are once again turning into the favourite method of 

infrastructure investment, especially in the highways sector. Around 600 street 

projects being applied by the National Highways Authority of India (NHAI), 

around 250 are actually under PPP mod.1336 In 2011-12, approximately seventy 

percentages of infrastructure projects had been under PPP mode.1337 The PPPs, 

actually, became the default choice for large highway projects in our country. 

But issues in land acquisition, low equity and environment clearances platform 

of concessionaires led to litigation and delays. Being a result, PPPs were being 

viewed as a flawed type in the Indian context. While this belief slowed down 

PPPs for some time, the point that public investment was not sufficient to fund 

fast expansion of fundamental infrastructure maintained them relevant. The 

                                                
1335 The Economic Times (2014), “Bail-out Policy for Highways Sector Likely to be more stringent”, (Viewed on 23rd 
Jan, 2020). 
1336 The Economist (2012), “Infrastructure in India – RIPPP”, (Viewed on 23rd Jan, 2020) 
1337 The Hindu Business Line (2013), “Reliance power seeks Higher Tariff for Tilaya UMPP”, (Viewed on 24th Jan, 
2020). 
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choice of going for total public funding is always offered. But PPPs are helpful 

when there's a lack of public funds. Furthermore, the top priority for the federal 

government is actually towards interpersonal sector. What appears to have made 

PPPs useful once again, at minimum in the highways sector, would be the shift 

in unit agreements that determine the terms of small business between the 

concessionaire and the government. Originating from a build-operate-transfer 

(BOT) version, the majority of highway projects are currently being carried out 

under the hybrid version.1338 

 

International Standards 

 

Road infrastructure is actually essential for achieving the majority of the United 

Nations' Sustainable Development Goals i.e. SDGs, from the role of theirs in 

offering inter connectivity to boosting development and trade economic, roads 

assist in the eradication of poverty to increasing access to education, water 

supply and industrial and commercial possibilities, repairing a lot more effective 

travel and decreasing fossil fuel use. In reality, quality that is high, well planned, 

effective roads are able to help the developmental goals.1339  

 

UNECE supports the usage of partnerships for renewable growth and has 

created this Standard to offer instructions to governments thinking about the 

usage of PPPs to take and build-in highways infrastructure as a method of 

fulfilling the SDGs and getting development running with the Public Private 

Partnerships (PPPs) model. 

 

In most cases handled very well, PPPs in Roads and highways sectors are well 

to assist governments tackle development requirements by bringing renewable 

investment, replicable procedures as well as knowledge to advanced roads 

transportation networks. This Standard is meant to aid governments in the 

                                                
1338 Public-Private Partnerships: Some Suggestions, KUMAR V PRATAP, Economic and Political Weekly, Vol. 49, 
No. 15 (APRIL 12, 2014), pp. 21-23, Economic and Political Weekly, https://www.jstor.org/stable/24479113, 
(Accessed on 26-05-2020 18:07). 
1339 Ibid. 
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profitable usage of PPPs in Roads tasks and as a step towards common 

implementation of the SDGs as well as achievement of development agenda 

through PPPs. You will find a lot of versions of PPPs in the highways industry 

worldwide. The challenge for governments developing Road PPPs is actually to 

guarantee consistency between a country’s roads project plan and system and 

also the achievement of the PPPs and SDGs.1340 

 

Ensuring value for cash (VFM) needs to be at the center of the public sector’s 

choice to participate in a Road PPP, however boosting people’s lives is 

additionally just as important. A Road PPP would as a result be considered a 

VFM transaction in case it creates a net economic advantage for the general 

public in terminology of amount, quality of the services or maybe facility, cost 

and chance transfer over the given project and improvising the way of life, and 

accomplishment of the different transportations connected therein. The SDGs 

are relatively to be regarded as a usual procures of public alternative. Hence, the 

VFM evaluation of a PPP must be grounded on standard notions of VFM in 

PPPs, but additionally results are based on performance by the private partner 

and probably the greatest benefit would be to the people at large i.e. public and 

the project is designed fulfilment of the respective states. Being a result, both 

worth for value and money for public must perform an essential job in the 

determination of whether a public institution must enter into PPP 

understanding.  

 

This UNECE Standard provides assistance on best exercise in relation to the 

growth and setup of PPP programmes in the highways transportation sector. 

Infrastructure and associated methods like communication and information 

technology (ICT) which are funded Projects shipped in this specific range. In 

order to get the SDGs, substantial investment in the enhancement of highways 

infrastructure is actually needed. In fact, a lot of the 2030 Agenda will gain from 

governments undertaking effective PPPs programmes in roads systems as well 

                                                
1340 Supra Note 1338. 
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as infrastructure. Encourages and promotes successful public, civil and public-

private society partnerships, building on the encounter and resourcing methods 

of partnerships.1341  

 

Salient Features of PPPs 

 

In order to recognize the PPP idea, we have to understand its basic features. 

PPPs don't mean reduced accountability and responsibility of the 

government.1342 They still are public infrastructure projects dedicated to meeting 

the essential service requirements of citizens. Government continues to be 

actively involved throughout the project’s life cycle.1343 Only some projects with 

private sector participation are actually PPP projects.1344 Essentially, PPPs are 

actually those ventures in which the materials needed by the project in totality, 

together with the accompanying rewards/returns and risks, are actually 

discussed on the foundation of a fixed, agreed formula that is formalized by way 

of a contract. PPPs are completely different from privatization. A common PPP 

example could be a toll expressway task/project financed as well as built by a 

private institution cum developer.1345  

 

v Service Oriented: The PPPs approach deals is a quite unique idea and 

is with the utilisation and facilitation of long-term public services. It 

includes roads and highway plans for transportation.1346 

v Whole Life Costing: In the PPP models, the project’s total cost is 

computed at once for its entire life span. Thus, taking into consideration 

                                                
1341 Chandhoke, (2003), “Governance and the Pluralisation of the State: Implications for Democratic Citizenship”, 
Economic & Political Weekly, (Accessed on 12th Feb, 2020). 
1342 Ibid. 
1343 Supra Note 1341. 
1344 Foster, D (2005): “Practical Partnering: Making the Most Complex Relationships”, PPP Bulletin, August/ 
September, Issue 2. 
1345 Panchali Saikia, “Linking India’s Northeast with Southeast Asia Significance of Internal Connectivity & Backward 
Integration”, Institute of Peace and Conflict Studies (2011), https://www.jstor.org/stable/resrep09111, (Accessed: 
26-05-2020). 
1346 John Kitsos, “Privatisation and Public Private Partnerships”, European Procurement & Public Private Partnership 
Law Review , Vol. 10, No. 1, (2015), pp. 17-28, https://www.jstor.org/stable/10.2307/26695035.  
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the initial capital expenditure, repair and maintenance expenses, 

modification expense and the eventual other costs. 

v Innovation: With the involvement of the private firms, the PPP 

approach also initiates the implications of creativity and new technology 

to the infrastructure projects. 

v Participants: The two parties involved in the public-private alliance are; 

the government and the respective private company. 

v Risk Allocation: Infrastructure projects involve high risk; thus, PPP 

helps the government to transfer this risk to private firms. 

v Long-term Relationship: These projects are usually for years; 

therefore, the government authority and the private entity remains 

associated for an extended period. 

v Resource Sharing: The capital, financial, design and other resources 

required are shared between the government and the firm for successful 

project accomplished. 

 

Thus, taking into account the original capital expenditure, repairs and upkeep 

expenses, modification cost and the eventual disposition price, the PPPs are 

altogether unique models.1347  

 

AUCTIONS, BIDDINGS AND CONTRACTS IN ROADS & 

HIGHWAY PPPS 

 

Public Private Partnerships, by the conclusion of the day are actually grounded 

on contracts efforts to bring the wide outlines of the advancements in this 

particular regard between two parties. Such, the quality legal contracts cover 

different types of issues pertaining to risks, obligations and duties of the project 

and seek to successful mitigation of those risks in the due course. The contracts 

enforced will be to the party best suited to handle it.  

 

                                                
1347 Ibid. 
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The foundation of assuming oligopoly is the fact that although theoretically 

there ought to be infinite bidders to ensure nevertheless, auction theory assumes 

much more exactly. It’s assumed that the builders after watching the bids, 

although it may be in the interest of his revenue capital investment but still have 

to think a lot on the risks, machinery, and many other pros and cons in that 

particular project. It is highly motivated and kept in mind the risks involved 

before bidding or quoting the project bid. Put simply, the organizer of the 

auction functions as the name sake leader or perhaps first mover. However 

there's an asymmetry of info in the marketplace. Thus In case all included were 

risk basic, bidders would uncover their true valuations like that the seller is 

confronted with a need schedule as well as the last amount might be set like a 

standard monopoly situation. Nevertheless, the info asymmetry gives rise to a 

circumstance of anxiety and various bidders considered 4 standard bidding 

processes, English auction probably the highest bidder gets the product at the 

bid price sealed bid second price. Assumptions are actually made about the 

bidders. 

 

In case each one of these assumptions holds, the 4 standard auction models 

yield equivalent consequences. Therefore, the authors point out the seller 

should adopt the suitable bidding process to ensure optimum outcomes with 

respect to the dynamics of the bidders. Often extra mechanisms want to create 

to the standard bidding models for effective outcomes. For instance, in case 

bidders aren't risk basic but are really risk averse, original price sealed bids yield 

better revenues as opposed to the others. Nevertheless, it fails to optimize the 

seller's earnings. The seller can gain by subsiding high bidders that loose to 

inspire higher bidding by providing full insurance to the best bid.1348  

 

On the other hand, it's observed that under constant or even decreasing 

absolute risk A bidding version could be appropriately created to solve the 

problem of risk averse bidders. The problem of the ‘winter’s curse’ is actually 

                                                
1348 HM Treasury (2012): A New Approach to Public Private Partnerships, December, viewed on 25 March 2020. 
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another pertaining problem. Each and every bidder constitutes a valuation and 

appropriately bids for it. A greater valuation thus, hence there's a feeling in what 

winning conveys bad, since the brand new info tends to boost the value 

estimates of the bidders that perceive the item 's genuine value to be fairly small, 

causing them to bid a lot more aggressively. 

 

Construction of a standardised framework can help in ensuring transparency in 

the allocation of chances and giving predictability and clarity in the 

responsibilities of the Concessionaires while minimising the chances of 

disputes. It enables powerful competitive bidding for specific tasks with a 

sensible commonality in strategy across tasks. The adoption of standardised files 

including the model Concession Agreements, RFQ, Manuals and RFPs is very 

much required. Specifications have accelerated and streamlined decision making 

and setup, because PPP projects Need to go through substantial due diligence, 

guidelines for the appraisal of theirs as well as endorsement have been devised. 

These recommendations apply to other PPP tasks sponsored by Central 

Government or maybe its entities. Under these suggestions, an inter-ministerial 

PPP Appraisal committee (PPPAC) has been set up for appraisal of PPP 

projects. The Ministry of Finance is actually in charge of evaluating the 

concession agreements from the economic viewpoint while a PPP Appraisal 

product (PPPAU) in the Planning Commission undertakes a comprehensive 

appraisal of each task. 

 

The sponsoring Ministry identifies the projects to be used up through PPPs and 

undertake preparing of feasibility scientific studies, undertaking agreements, etc. 

with the help of legitimate, technical and financial experts, as needed. The 

proposal is actually first submitted for ‘in principle’ clearance of PPPAC. After 

the ‘in principle’ clearances, the Ministry invites expressions of attention in the 

type of Request for Qualification (RFQ) that is actually followed by short listing 

of pre-qualified bidders. After formulating the draft RFP, the sponsoring 

Ministry seeks clearances of PPPAC before inviting the monetary bids. In line 

with the suggestions of PPPAC, the last approval for a project is actually given 
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by the skilled authority. In cases in which the PPP project is actually grounded 

on a duly authorized Model Concession Agreement (MCA), ‘in principle’ 

clearance by the PPPAC isn’t needed. In such instances, endorsement of the 

PPPAC is actually to be received before inviting the monetary bids. 

 

PPP auctions are significantly hampered by the absence of comprehension of 

the public sector of exactly how the private industry perceives contracts. Unless 

The problem of PPP auctioning continues to be studied by numerous 

economists. As is the majority of most auction principle designs address just the 

bidding risk factor and do not Moreover, When other community issues, usually 

Most auctioning models are actually price based which forget to take into 

consideration qualitative factors. Given these bunch of factors, many different 

kinds of auctioning models could be created with each yielding various 

conclusions. While most agree that a ‘proper’ bidding mechanism is able to 

produce effective results, devising this appropriate mechanism itself is usually 

the issue. Risk perception of bidders is probably the most important 

nevertheless, chance perception schedules of the auction procedure is actually 

the easiest way to ex post recognize the bidders chance belief. The various 

models therefore at best believe particular threat schedules for the bidders. 

Modifications in none may however claim to be fool proof. Testimonies to these 

issues are borne by case of PPP contracts. A lot of the focus lies on the seller 

creating a proper bidding mechanism. In case of a PPP, this would rely on the 

specificities of the project, the dynamics of the bidders as well as the ultimate 

owners of the provisions.  
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LAND MARK JUDICIAL PRONOUNCEMENTS 

 

National Highways Builders Federation Vs. National Highways 

Authority of India and Others1349 

 

This particular case was filed by National Highways Builders Federation 

(NHBS), which is a Society registered under Andhra Pradesh Societies 

Registration Act, 2001, through a writ petition seeking to quash down the 

particular ‘Clause 3.5.2’1350 of the existing plan of intake for the bids which was 

in the dispute. This particular clause was introduced in December, 2007 by 

National Highway Authority of India in the Request for Qualification with 

respect to highway tenders.  

 

The Case was filed as an outcome of the above tender quality is the fact that 

although a party may commercially pre qualifies, it is able to only enter the 2nd 

stage of the tender, specifically, and the Request for Proposal or maybe price 

bid stage, in case it’s among the 6 highest scorers. Consequently, in a given 

situation there might be a big selection of commercially pre-qualified bidders 

but as they would not been shortlisted amongst the very first 6 bidders, they 

wouldn't be permitted to take part at the price tag bid stage. Projects except 

interstate tenders and that way too as a result of the point that road projects are 

standardized and simple relatively. 

 

Several bidders for the 60 highway tenders, who haven’t been allowed to file 

their price bids, have filed several writ petitions challenging their non-short 

listing. In several of these petitions, the bidders have additionally challenged the 

legality as well as validity of Clause 3.5.2 of the RFQ. The affected bidders had 

entitled to challenge the constitutionality of Clause 3.5.2 on the ground that it 

                                                
1349 2008 Indlaw DEL 1675. 
1350 ‘3.5.2 The Applicants shall then be ranked on the basis of their respective Aggregate Experience Score and 
short-listed for submission of Bids. The Authority expects to short-list up to 5 (five) pre-qualified Applicants for 
participation in the Bid Stage. The Authority, however, reserves the right to extend the number of short-listed 
pre-qualified Applicants (“Bidders”) up to 6 (six)’ 
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is violative of Articles 14 and 19 (1) (g) of the Constitution.  In the present case, 

the particular disputed clause was introduced by NHAI in thorough pursuant 

to a policy decision taken by the Government of India after due and detailed 

deliberations. The said decision was applied uniformly for all infrastructural 

projects, across the country. The Apex court in this case had also looked at the 

objective behind introducing Clause 3.5.2 and made certain observations and 

identifications. The particular clause is undoubtedly having a positive intent and 

as a pre-requisite the ‘credible bidders who would provide best, world class 

infrastructural services in India would be short listed keeping in mind the 

financial aspects and risk factors in such a major projects. This objective was 

sought to be ensured by pre qualifying only high quality firms with best available 

track record on the basis of an objective and transparent criteria. As far as the 

underlying principle behind fixing the number of shortlisted bidders to ‘six’ is 

concerned, that certain line-demarcation has to be drawn somewhere.  

 

The apex court was of the view that Clause 3.5.2 is based on international best 

practices and as a practice that international community has promulgated. This 

particular clause promotes competition and curbs out non serious bidders. 

Moreover, the particular Governments have the power to classify persons 

and/or entities. In our opinion, the Government by introducing Clause 3.5.2 

has attempted to ensure that there is real competition between the best qualified 

firms so that world class infrastructural services can be created in India. The 

Supreme Court was of the perspective that a number of vested rights have been 

developed by following the short listing.  

 

COMMENT: In the above case, we could observe that the apex court has 

adopted a perspective of international policy. Though, classifying the builders 

has been done by adopting the particular clause which is out of the policy 

decision of government of India still that stands valid. Such judgements clearly 

show us that PPP models of developments though are encouraged in 

developing countries but still will be put through constant stringent policies at 

intervals of times. These particular policy adoptions by governments are also 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|739 

welcomed by courts keeping in view the risk factors of such big projects. Such 

National level projects are the symbols of governments’ mark and they are 

valued by the public. As welfare states, the governments are put forth with 

constant pressure of ‘Infrastructure development’ which is indeed a good sign.   

Hindustan Construction Company Limited and another Vs. Union of 

India and others1351 

 

Hindustan Construction Company Limited i.e. the petitioner, is actually an 

infrastructure construction business engaged in the building of projects such as 

roads, bridges, nuclear plants and hydropower, tunnels as well as rail facilities. 

The Petitioner Company, being a famous contractor undertakes many 

government projects from NHAI, NHPC, NTPC, IRCON and PWD. Such 

huge projects and tasks are actually allotted to the Petitioner through the public 

tendering process and mechanism. As Government systems are beneficiaries 

and owners of such huge public projects, cost overrun happens practically and 

invariably disputes occur on a regular basis between the parties thereby, leading 

to large delays in the recovery of the pending dues of the petitioners. Also, such 

huge dues and delays can only be recovered through civil proceedings or 

arbitrations. 

 

Because of Section 87 of Arbitration and conciliation (Amendment) Act, 2019 

such dispute resolutions of pending matters of huge amounts are at gross delays 

thereby leading the company to a stage of bankruptcy. The apex court after 

pursuing the issue stated that the aforesaid amendments will halt the arbitral 

proceedings commenced on or perhaps after the commencement of the 2015 

Amendment Act as well as to court proceedings arising out of or perhaps in 

relation to such arbitral proceedings. The apex court was of the view that 

Section 87 is vitiating the purpose, objective and contradicting the legislative 

enactment of the statute itself thereby leading to unsettled disputes between the 

parties. Section 87 allows automatic stay on all arbitral awards which are in 

                                                
1351 2019 Indlaw SC 1169.  
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proceedings and commenced. The apex court said that provisions of such 

nature will turn the clock backwards and also pushes the companies into 

insolvency putting their opportunities at stake thereby the companies go dead. 

The payments to their creditors will be halted because of such unending 

litigations. Hence, the three judge bench of RF Nariman, Surya Kant and V. 

Ramasubramanian, has held and ruled out that Section 87 of the Arbitration and 

Conciliation Act, 1996 must be struck down and stated that such sections, 

manifestly arbitrary under Article 14.  

 

COMMENT: This particular latest landmark cases pushes some boost to 

companies which are working in infrastructural sectors. There are a large 

number of pending matters before various tribunals and courts in the country 

with these pending dues between the private entity and government bodies. This 

particular case has given a way out for such unending, pending dues recovery 

for companies which are doing public service though with some profit that is 

involved. 

 

Sion Panvel Tollways Private Limited and others Vs. State of 

Maharashtra, Through Chief Secretary, Mumbai and others1352 

 

The petitioners are a builder cum developer companies which were awarded a 

project for construction, operation and maintenance of the road commencing 

from the junction of Bhabha Atomic Research Centre Junction up to Kalamboli 

Junction The contract was allotted and pursued through the Public Works 

Department of government of maharastra. The project was awarded on a Built, 

Operate and Transfer basis (BOT).  The project is 23.09 km and is spread over 

Mumbai, Thane and Raigad. The project includes collection of toll at plazas 

which is a general procedure as per the PPP (Public Private Partnerships). It is 

a welfare project and agreement provides that after completion of project work, 

                                                
1352 2015 Indlaw MUM 1709. 
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a provisional completion certificate will be issued as per Bombay Motor 

Vehicles Tax Act, 1958 thereby authorising collection of toll.  

 

According to the petitioners there was gross and unjustified delay in issuance of 

the toll notification by the government body because of which the petitioners 

has incurred huge debts and suffered losses. As per the provided existing 

agreement, the petitioners have been granted the right to collect toll for 17 years 

and 5 months including the construction period of 3 years. With such losses in 

place the petitioner company could only mount Rs.26 lakhs per day. At a later 

stage the government has issued restrictive notification and reduction in 

collection of toll and as a result Capital Outlay would not be achieved during 

concession period by the construction company. The agreement that was 

entered between the parties is comparatively a very recent type to that of existing 

traditional Concession Agreements prevailing in the State. Adding to this issue, 

the particular notifications are a clear effect of change in the policy of State with 

respect to tolling business and public private partnerships (PPPs) in field of 

roads and tolling. State has conceded that impugned notification would certainly 

reduce revenue of petitioners. State has to now compensate petitioners which 

would enable to an amount to recover its IRR of 13.94%. Such decision taken 

by State would fall within domain of policy decisions, is what the argument of 

the state of Maharashtra was.  

 

The court was of the view that ‘toll’ cannot be construed as a sovereign function 

of the state. Certainly this ‘tolling business’ is a part of welfare activity of State 

but not a sovereign function thereby can alter the policies whenever and pass 

notifications which are arbitrary in nature on such construction companies. It is 

certainly unfair on the part of state if it holds the ‘toll collection’ as they have 

given consent and entered into agreement with the company as to the 

willingness to compensate petitioners for losses caused.  

 

Accordingly the high court has given a stay on the impugned notification that 

was passed by the government of Maharashtra there by appointing a committee 
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to look into the issue in detail and pass a viable dispute resolution which would 

compensate the petitioners for losses suffered because of the aforesaid 

impugned notification.  

 

COMMENT: The above case is a classic instance of where the existing 

agreements between the governments and private entities would stand by giving 

the particular PPPs a legal sanctity. Such large capital investment by 

construction companies is always a risk factor when the government changes a 

policy or brings up an abridgment to the existing agreements.  

 

Atlanta Limited Vs. Union of India And Another1353 

 

The petitioner is incorporated under the Companies Act, 1956, and is a 

diversified work portfolio who involves in construction of projects in roads and 

highways sector. The writ petitioner is aggrieved by clause 2.1.19 of the tender 

conditions stipulated by National Highway Authority of India (NHAI) and 

contents it to be arbitrary. 

 

The petitioner company involves in executing Public Private Partnership (PPP) 

Infrastructure Development Projects. The petitioner has responded to one of 

the tenders called out by NHAI for construction, operation and maintenance 

of six laning from 401.200 km to 494.410 km of NH-8 in the State of Gujarat 

on Hybrid Annuity basis. The proposal was accepted and bank security was 

asked for fifty crores. There was a delay and requests for postponement by the 

petitioner whereby the cancellation and blacklisting of the company has taken 

place by NHAI. The Petitioner contends that, the blacklisting was unfair, 

arbitrary and without any reasonable opportunity. The Petitioner was 

disqualified from participation in future bids for up to 2 years from that of the 

termination.  

 

                                                
1353 W.P. (C) 10854/2017. 
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The high court accordingly passed a judgement partially accepting the 

petitioner’s contention that ‘reasonable opportunity’ was not given to be heard 

by NHAI. Thereby blacklisting for ‘2 years’ is to be suspended and the present 

contract will continue as per the fresh call for notifications of NHAI.  

 

COMMENT: In this case, though there exist a major lacuna and non-functioning 

of the private entity i.e. builder, still a reasonable opportunity of hearing should 

be given by the NHAI or any other government entity when they are being in a 

position of ‘call for biddings’. Also, being a welfare state entity, NHAI should 

act stringently on non-serious entities who bid for infrastructural developments 

in these huge projects of public welfare. 

 

S.A. Infrastructure Consultants Pvt. Ltd. Vs. National Highway Authority 

of India1354 

 

This particular writ petition was filed with respect to the Request for Proposal 

(RFP) for procurement of contract bidding for 8 lane road contract of NH-1. 

A marking process was invented whereby marks were to be given at the 

specialized analysis stage also as during the fiscal analysis stage. The bidders, 

who received the top 5 highest marks at the specialized analysis stage, will be 

the sole bidders whose fiscal bids would be opened. The respondent has denied 

the participation of the petitioner i.e. private entity. The reasons for the same 

are that in a previous case which was pending, there was a vigilance enquiry on 

account of submission of false/altered work experience certificates by a 

company which had a joint venture with SA Infrastructure Consultants Pvt. Ltd.  

 

The evaluation committee after considering the said opinion discussed the 

matter with the member of PPP (Public private partnership) who also happens 

to be the Chief Vigilance Officer in the Vigilance Department of NHAI. The 

court has clearly made certain observations with regard to the case. The Delhi 

                                                
1354 W.P. (C) 7214/2016. 
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high court was of the opinion that the course of action taken by the respondent 

is unacceptable because the previous case of false/altered certificate is still under 

the scrutiny and is not a conclusive proof for disqualification in the instant 

bidding. Also, it has been observed that no determination can be made on the 

show cause notices which were issued to inter alia the petitioner in the dispute 

of those facts which is under pending before the vigilance committee. It was 

therefore, the high court held that the competent authority (NHAI) should not 

disqualify the petitioner at the outset of the previous conduct which was still 

pending before the vigilance commission. The court further directed to open 

the financial bids of the petitioner and would be entitled to participate in the 

next stage of the bidding. 

 

COMMENT: In the instant case, it can be observed that the previous conduct 

and pending disputes/allegations cannot per se disqualify and avoid a private 

entity from participating in the project bidding, thereby providing fair 

opportunities and ensuring transparency. 
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CONCLUSION 

 

This particular research paper has dealt with the overview of the PPP model of 

development with respect to roads and highways sector of India. Also, has 

traced the evolution of PPPs in other developing nations and analysed the 

scenarios with a keen focus on legal pronouncements. Also, contextualised the 

nuances of the same with reference to bidding and contractual liabilities 

whereby different types and models of PPPs have been worked in our country 

in general. The basic objective of any political scenarios and developmental 

players of India should always be to uphold the sanctity of the PPP contracts, 

create more regulatory certainty by way of scrutinised mechanism at every level 

of tenders and biddings. Also, the model is quite satisfactory and can increase 

the value for money from PPPs. The increasingly shriller demand for re-

negotiations in India, as elsewhere, is generally based on opportunistic 

behaviour on the part of the private sector. An overview of the PPP model of 

development in India is examined and can be paradoxical ramifications of PPP 

as a development strategy, and the issues in privatisation can be tackled with 

arbitrations and negotiations. At a cursory glance, PPP may be interpreted as a 

political model, indicating the blurring of the private and the public, but PPP 

can be a boon if it is tackled well. The results can be quite evident and can bring 

glories to the governments during their periods. The time is right to debate the 

sudden arrival and pertinence of PPPs in India’s development oriented 

approach and explore in deep.1355 

 

As illustrated throughout this research paper, PPPs are neither inherently 

positive nor inherently negative. PPPs emerged as a response to challenges with 

both traditional government procurement models and outright privatization 

efforts. Yet the success of a major infrastructure project is not assured simply 

by the decision to deliver it using a PPP. Rather, Success is determined by the 

                                                
1355 Floundering  Public-Private Partnerships: Some Suggestions, kumar V Pratap, Economic and Political Weekly, 
Vol. 49, No. 15 (APRIL 12, 2014), pp. 21-23, Economic and Political Weekly https://www.jstor.org/stable/24479113 
(Accessed on 26-05-2020). 
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quality of the processes through which the PPP is structured, planned, and 

delivered, and the ways that key project risks are allocated between the players. 

As PPPs continue to gain in popularity around the world, the crucial lessons 

and inputs should be also learnt. The experiences teach us many things and 

ultimately it is with the development of one country is at risk, if projects go 

wrong. The redressal to the identified short comings of this model of project is 

to be delivered. First, it is critical that key project information is publicly released 

during the project planning process prior to approval, enabling the public and 

decision makers to meaningfully assess the merits of a PPP compared to other 

procurement alternatives.  Some are, a full breakdown of project costs and how 

they compare with those under a traditional procurement model, the allocation 

of project risks between the partners and the cost premium associated with risk 

transfer, the expected rates of return for project investors, and the contractual 

terms of the partnership and whether any non-competition agreements exist.  

 

This information is rarely released during the standard PPP procurement 

process. For public partners that are new to using the PPP process, hiring 

experienced external advisors can provide an important resource when 

developing PPPs with experienced bidders that have been involved in dozens 

of projects around the world. Over the time, jurisdictions that have delivered 

many projects through PPPs have developed special-purpose agencies to ensure 

that best practices are followed and past lessons are being applied to future 

projects. There arise certain constitutional hurdles covering certain aspects of 

privatisation and, of course, these are prohibited in a respective privatisation 

policy that results in giving off the vital infrastructural development contracts 

and assets ‘for small peanut’. Moreover, there is a legitimate public interest that 

the public must be kept in mind and are not under compensated on the poor 

developmental strategies of roads and highways. Since they are the heart of the 

transportation sector of the nation, they should be developed with a greater 

vision at constant perusal. It is a well known fact that some parts of the Golden 

Triangle suffered from the delays due to mafias that were operating in the 

nearby areas demanding extortion for allowing project works by developers, 
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which are a quite huge costs. Highways and road development projects are seen 

by such groups as money giving projects and they see an opportunity to plunder 

the same.  

 

The New dispute resolution mechanisms are necessary to minimize the severity 

and cost of conflicts between the parties involved and the frequency of contract 

breakdowns. Despite advancements in the PPP models and project delivery 

approaches used today, pressing challenges still remain. The courts have been 

both the ways of the coin i.e. stringent at times where the developers are not 

serious and at the same time showing some corporate friendliness during their 

incurred losses. The dispute mechanisms are a key for amicable settlements 

between the parties of both public entity and private entity. Only by continuing 

to evolve and meet the identified challenges head-on will PPPs remain an 

effective model of infrastructure mega project delivery. The success of the 

respective privatisation programmes is always associated with the role of the 

public sector i.e. state, NHAI and PWDs in the scrutiny functions and time to 

time fact finding observations. The particular services which now have been 

handed over to private developers and builders are indeed the public’s welfare 

stakes. The public sectors must be capable of providing a constant oversight, 

monitoring and regulation of the private operators by means of developing 

effective regulatory mechanisms. If these mechanisms cannot be developed, the 

Privatisation decision should be negative from the initial stages itself.  
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REVAMPING COMPETITION LAW IN INDIA 
-ANISH MALIK* 

 

ABSTRACT 

 

This research paper focuses on the need to revamp competition law in India whilst emphasizing 

upon the loopholes of the current Competition Act, 2002. The Competition Act, 2002 faces 

a lot of challenges when matters are brought to the tribunal such as, the explanation of the 

word ‘combination’ is nowhere defined in the Competition Act.  

 

The process of Competition Advocacy is flawed as the decision of the tribunal is not binding 

upon the Central and the State governments. The Competition Act has included the term 

‘association of price’ i.e. price fixing, but it hasn't elaborated the vertical and the horizontal 

price fixing. Also, the powers of the Director General are not defined in an elaborative way 

especially with respect to the power of search and seizure. Therefore, this research paper deals 

with the various loopholes that need to be corrected in the Act and thereby raises a huge concern 

to revamp the competition law in India. 

 

Key Words: Competition Law, Competition Advocacy, Anti-Competitive 

Agreements, Competition Commission of India, Combinations 

and its Regulations, Dominant position 
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INTRODUCTION 

 

Competition is a struggle or contention for superiority. In the corporate world, 

the term is generally understood as a process whereby the economic enterprises 

compete with each other to secure customers for their products.1356 

 

Generally, the consumers everywhere, even in the most developed countries 

have poor information of the necessary particulars of any product, including the 

current market price, the price range or the quality of the suppliers, and 

comparable products or services. Suppliers, who over a period of time, have 

acquired, on account of various factors, the power to manipulate the market do 

everything in their power to prevent the development of a market that is free 

from interference. One reason for this is their intention of retaining the fixed 

percentage of profits and this can be possible only by restraining or eliminating 

competition. Eliminating competition is altogether their objective.  

 

METHODOLOGY  

 

A need arises to combat these problems. Competition Law in itself evolved after 

a huge gap of 30 years in India. The architects of independent India were deeply-

influenced by socialism and the same is reflected in the manner in which India 

followed the Soviet style industrialization that required extensive State 

intervention along with Import Substitution.1357 After establishing four 

committees i.e. Mahalnobis Committee, Monopolistic Inquiry Committee, 

Hazari Committee, and the Industrial Licensing Policy Committee, the 

Monopolistic and Restrictive Trade Practices Act (MRTP), 1969 was passed. 

This was the first act that dealt with the prevention of economic power in few 

hands and curbing and prohibiting monopolistic behavior and practices. Due to 

the New Economic Policy in 1991 namely the LPG reforms the above act tends 

to become obsolete and a need arise to repeal the act and make a new one. Then 

                                                
1356 Statement of Objects and Reasons, Competition Bill, 2001.  
1357 Competition Commission of India v. Steel Authority of India, (2010) 10 SCC 744. 
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a High-level Committee namely the S.V.S Raghavan Committee was established 

whose recommendations gave rise to the current Competition Act, 2002.  

 

Competition Act, 2002 

 

The Competition Act was enacted to eliminate practices having adverse effects 

on the competition, to promote and sustain competition in the market, to 

protect the interest of the consumers and ensure freedom of trade carried on by 

the participants in the market, in view of the economic developments in the 

country.1358 In other words, the act requires not only protection of free trade but 

also protection of consumer interest. The Act has 4 pillars: 

 

1. Anti-Competitive Agreements (S.3) 

2. Abuse of Dominance (S.4) 

3. Combinations and its Regulations (S.5 & S.6) 

4. Competition Advocacy (S.6) 

 

A major adjudicatory body i.e. The Competition Commission of Indiawas 

established to provide institutional support and prevent practices having 

adverse effects on competition. The Constitution of the said commission was 

challenge in the Supreme Court in 2002 itself in the case of BrahmDutt v. UOI1359 

which the Supreme Court held as constitutional in 2005. 

 

Need to Revamp the Competition Law of India 

 

The need arises because of the malfunctioning of the four pillars of the Indian 

competition regime. A few of the target areas include the inadequacy of 

enterprises’ dominant position, loopholes in the Anti-Competitive Agreements, 

non-binding decision of the tribunal in competition advocacy measures and 

thresholds for the assets and the turnover in combination and its regulation. 

                                                
1358Statement of Objects and Reasons, Competition Bill, 2001. 
1359 AIR 2005 SC 730 
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ANTI-COMPETITIVE AGREEMENTS 

 

According to Section 3 of the Competition Act, 2002, there is a clear prohibition 

and declaration that agreements between two or more enterprise or person or 

association of persons which have an appreciable adverse impact on the 

competition, shall be void. The main loophole in the above provision is that 

though the Act describes various anti-competitive agreements in S. 3(4) such as 

tie-in arrangements, resale price maintenance, exclusive supply agreement etc. 

but it fails to elaborate on the point as to how such agreement may tend to be 

anti-competitive. The determination of appreciable adverse effect on 

competition as per S.19 is a question of fact to be determined in each case.  

 

The Competition Amendment Bill, 2020 broadens the concept of a cartel to 

cover the ‘buyer’s cartel, as well. The objective of expanding the definition is to 

include the presumption of appreciable adverse impact on competition to the 

buyer’s cartel as well. It also talks about the ‘hub and spoke’ arrangements which 

is basically an arrangement between companies where a dominant player (hub) 

is wooed by other firms (spoke), to destroy competition by, say, increasing or 

lowering prices. 

 

According to the Act, the extent of application of such prohibition is outlined 

under Section 3(1) of the Act. Any agreement between an enterprise and a 

person causing or likely to cause an appreciable effect on competition within 

India shall fall under the purview of prohibition under the Indian competition 

law regime. Under the Act, it is explicitly mentioned that ‘person’ shall include 

an individual. This leads to the possible interpretation that consumers can be a 

party to anti-competitive agreements. This proposition contradicts the entire 

philosophy of competition law however the concept is not negated but rather 

directs positively towards the same. 

 

If this proposition was to be answered in the affirmative, multi-dimensional 

adverse implications were possible on contractual relations. For instance, a 
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consumer will be able to avoid a contract if subsequently such contract is proved 

to be anti-competitive. This is not something which the Competition 

Commission doesn’t have the power to do. Rather, in the case of Belarie Owners 

Association v. DLF Ltd. & HUDA1360, the CCI had directed DLF to modify 

unfair conditions in a properly entered contract. The rationale for the same was 

imposition of unfair terms by DLF was clearly an abuse of its dominance and 

not on the ground of such agreement being anti-competitive. 

 

INADEQUACY OF THE DOMINANT POSITION  

 

There is a prohibition under the Competition Act, 2002 against the abuse of a 

“dominant position” in the market but in itself being dominant is not 

considered problematic under the law. The argument that dominant firms run 

with is that as long as they are acquiring a dominant position there is no 

criminality attached until the position is abused. The rise of the digital economy 

is such that market dynamics favor increased concentration and the emergence 

of structural barriers to entry for market competitors. Access to data can serve 

as a critical entry barrier with large incumbents like Amazon and Google 

possessing troves of consumer data at their disposal, utilizing the same to 

prevent competitors from challenging them. 1361   

 

With the rise of artificial intelligence and machine learning, the digital economy 

is expected to become even more reliant on data. In April 2019, the Competition 

Commission of India launched a market study into electronic commerce titled 

‘Market Study on Ecommerce in India’ which highlighted that a clear and 

transparent policy should be made which will regulate the data collected, the use 

of such data by the e-commerce platform and also the potential and actual 

sharing of such data with third parties or related entities.1362 

                                                
1360 Comp. LR 0239 (CCI). 
1361 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
1362Market Study on E-commerce in India, available at: 
 https://www.cci.gov.in/sites/default/files/whats_newdocument/Market-study-on-e-Commerce-in-India.pdf 
(Visited on July 23rd 2020). 
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In the case of Delhi Vyapar Mahasangh1363 the CCI held that “due to huge market 

base and market power, Amazon and Flipkart have large repositories of data 

which allow them to target advertisements based on consumer preferences and 

marginalise other competitors which are unable to capture the market due to 

lack of access to data. This has resulted in creation of high entry barriers on 

account of network effects.”The investigation was stayed but in April, 2020 the 

Delhi Vyapar Mahasangh again urged the court to allow the investigation to 

continue against the two e-commerce giants Amazon and Flipkart arguing that 

it involves matters of grave public interest and economic interest, and no stay 

should have been granted.1364 

 

In Fast Track Call Cab Pvt. Ltd, Meru Travel Solutions Pvt. Ltd. v. ANI Technologies 

Pvt. Ltd.,1365the CCI rejected allegations of “abuse of dominance” in the city of 

Bengaluru against Ola and clarified its stance in terms of what the functionality 

of India’s competition law regime ought to be. The CCI leaned in favor of the 

“consumer welfare” philosophy and opined that such a regime fostered 

competition on the presumption that this would lead to advantageous outcomes 

for consumers by incentivizing low production costs and increased consumer 

access. In other words, it was held that competition, in and of itself minus these 

benefits, was not sought to be protected by the competition regime. By 

implication, it means that the regulator will not intervene in case harm accrues 

only to market competitors and not consumers by virtue of an enterprise 

engaging in anti-competitive conduct. Such an approach legitimizes the 

predatory pricing practices being employed by certain taxi aggregators and 

telecom behemoths in the Indian digital economy. 1366   

 

                                                
1363In Re: Delhi VyaparMahasanghavailable at: https://www.cci.gov.in/sites/default/files/40-of-2019.pdf(Visited on 
July 23rd 2020). 
1364 Indian traders ask courtfor Amazon, Flipkart antitrust probe restart,available at: 
 https://www.reuters.com/article/us-antitrust-india-ecommerce-idUSKBN21P101 (Visited on July 23rd 2020). 
1365 Case No. 6 & 74 of 2015. 
1366 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
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In Re: Bharti Airtel Limited and Reliance Industries Limited & Reliance Jio Infocomm 

Limited,1367 the CCI stressed that being a new entrant in the telecommunications 

in the market, Reliance Jio’s pricing strategies to build its own network effects 

and undercuts its competitors, was not an anti-competitive practice since the 

relevant market consisted of other big incumbents. 1368 

 

Experience tells us that antitrust action against Microsoft by the US authorities 

opened up space for companies like Google and Facebook to become what they 

are today. Therefore, the approach of the competition law regime must be to 

go after anti-competitive conduct, regardless of whether the enterprise in 

question is dominant or not.1369  

 

It is therefore recommended that the Indian competition law regime must move 

from a threshold of “abuse of dominance” to “abuse to dominate” as far as 

penalizing anti-competitive conduct is concerned. 

 

COMBINATION OF REGULATIONS  

 

In the current Competition Act there is no such provision whereby the Central 

Government has been empowered to specify different value of assets and 

turnover for any class or classes of enterprises for the purposes of Section in 

consultation with the Commission. The Competition (Amendment) Bill, 2012 

proposed to introduce a new Section 5-A, enabling the Central Government to 

lay down, in consultation with the CCI, different thresholds of asset and 

turnover threshold for any class or classes of enterprises for the purposes of 

examining notifiable combinations keeping in mind industry specific 

requirements. The Bill by providing enabling provisions to have different value 

of assets and turnover for class or classes of enterprises provides further 

                                                
1367 Case No. 03 of 2017. 
1368 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
1369 Gokul Plaha, Market Dominance: The Inadequacy of Section 4 of the Competition Act, 2002, INDIACORPLAW, (Feb.  17, 
2018), https://indiacorplaw.in/2018/02/market-dominance-inadequacy-section-4-competition-act-2002.html.  
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protection and shows CCI’s inclination to grant exemptions and advantages 

depending on the industry and requirement of the market.1370 

 

It is also important here to differentiate between the power of the Central 

Government under the proposed Section 5-A and that with Section 54 and 20 

(3) of the Act. Section 54 of the Act inter alia gives power to the Central 

Government to exempt all enterprises belonging to any industry from the 

application of the Act if such exemption is necessary in the interest of security 

of the State or public interest; or an enterprise engaged in performance of 

sovereign functions or engaged in any practice or agreement arising out of and 

in accordance with any obligation assumed by India under any treaty, agreement 

or convention with any other country or countries. Section 20 (3) of the Act 

gives power to the Central Government to enhance or reduce the value of assets 

or the value of turnover on the basis of the wholesale price index or fluctuation 

in exchange rate of Rupee or foreign currencies, only for the purposes of 

Section 5 of the Act every 2 years.1371 

 

The Competition Amendment Bill, 2020 allows the CCI and Central 

Government to establish specific requirements for registration of mergers by 

adding a clause in Section 5 of the Act. The new requirements that can be 

notified in the public interest would also allow the CCI to establish sector-

specific threshold based on deal value or the scale of transaction or some other 

criterion. 

 

The 2020 Bill purposes to statutorily recognize the Green Channel Process. The 

rationale behind introduction of such process is to enable fast-paced regulatory 

approvals for vast majority of mergers and acquisition that may have no major 

                                                
1370 Payel Chatterjee, Shaunak Gautam, Simone Reis , Revisiting the Competition Act, Competition Law Hotline, 
NISHITH DESAI ASSOCIATES, http://www.nishithdesai.com/information/research-and-articles/nda-
hotline/nda-hotline-single-view/article/revisiting-the-competition-act-2002-introduction-of-the-new-competition-
amendment-bill-2012.html. 
1371 Payel Chatterjee, Shaunak Gautam, Simone Reis , Revisiting the Competition Act, Competition Law Hotline, 
NISHITH DESAI ASSOCIATES, http://www.nishithdesai.com/information/research-and-articles/nda-
hotline/nda-hotline-single-view/article/revisiting-the-competition-act-2002-introduction-of-the-new-competition-
amendment-bill-2012.html. 
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concerns regarding appreciable adverse effects on competition. 1372 The aim is 

to move towards disclosure-based regime with strict consequences for not 

providing accurate or complete information. The power of green channel will 

also extend to approve resolutions arrived at in an insolvency resolution process 

under the Insolvency and Bankruptcy Code.1373 

 

COMPETITION ADVOCACY (S.49) 

 

It means those activities which are conducted to promote a competitive 

environment for economic activities. The main beneficiaries of competition 

policy and law are the consumers, whose welfare is its declared objective of 

Competition Act. Advocacy is the act of influencing or supporting a particular 

idea or policy. 

 

S. 49 of the Competition Act, 2002 is comprehensive enough and meticulously 

carved out to meet the requirements of the new era of market economy, which 

has dawned upon the horizon of Indian economic system but in terms of 

Competition Advocacy it is still lagging behind because the Central 

Government while formulating a policy on competition can seek opinion of the 

Competition Commission but such opinion is not binding. 

 

ROLE OF CCI  

 

The Act provides for the establishment of a Commission to prevent practices 

having adverse effect on competition, to promote and sustain competition in 

markets, to protect the interests of consumers and to ensure freedom of trade 

carried on by other participants in markets, in India, and for matters connected 

therewith or incidental thereto. However, there has always been a sense of 

                                                
1372 Introduction of Competition (Amendment) Bill, 2020: A step towards revamping Indian Market available at: 
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-
towards-revamping-indian-market/ (Visited on July 23rd 2020). 
1373 Introduction of Competition (Amendment) Bill, 2020: A step towards revamping Indian Market available at: 
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-
towards-revamping-indian-market/ (Visited on July 23rd 2020). 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|757 

disgruntlement towards the success of this legislation. Due to this reason, the 

Government of India has constituted a nine-member panel to review the 

competition law. As to how the CCI has failed in fulfilling its obligations is 

shown under by various statistics. Further, if we look at the success rate of CCI 

it has not been very impressive. After levying fines of Rs 13,981 crore since 

inception, the CCI has only recovered Rs 96 crore till March 2016. In fact, even 

its very first landmark verdict against real estate developer DLF for Rs 630 crore 

continues to linger in the Supreme Court.1374 

 

DIRECTOR GENERAL 

 

The current Competition Act, 2002 does not have any provision for the 

Competition Commission of India (CCI) to close a case if the Director-

General's report recognizes a contravention of the Act. Although, surprisingly, 

a majority of cases have been closed by the Commission despite the DG stating 

otherwise. 1375 Section 26 of the Act mentions various situations but does not 

provide for the case where the Commission might disagree with the DG after 

it finds a contravention. On receiving a case, the Commission directs the 

Director-General to initiate an investigation into the allegations on which the 

DG needs to submit a report within a specified period of time. Based on the 

report, the Commission starts hearing the affected parties. Only after 

completing its own proceedings does the CCI pass a final order as it deems fit. 

However, nowhere does the Act facilitate the CCI to close a case if the DG has 

found a contravention in its report. 

 

 

  

                                                
1374 Deepali Gupta, CCI verdicts fail to act as deterrents to malpractice, E.T., January 02, 2018.  
1375 Introduction of Competition (Amendment) Bill, 2020: A step towards revamping Indian Market available at: 
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-
towards-revamping-indian-market/ (Visited on July 23rd 2020). 
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CONCLUSION 

 

Therefore, from the above loopholes in the current Competition Act there 

arises a need to revamp the competition law of India. In respect to this the 

legislature although had earlier proposed ‘The Competition Amendment Bill, 

2012’ so that the lacunas are corrected and the competition is wisely regulated 

and the consumers are not harmed but are made aware of the various provisions 

relating to competition. The Bill was a stepin right direction by the Central 

Government to bring the competition law regime in our country at par with that 

of other jurisdictions but was not passed in the Rajya Sabha therefore never 

came into effect.  

 

The Competition Amendment Bill, 2020 solves a lot of problems such as the 

regulatory structure of CCI, the expansion of the definition of Cartel, issue of 

penalty guidance, statutory provision for inviting public comments etc. but still 

there are some loopholes in the Act which the Competition Law Review 

Committee (CLRC) should have provided the solution for. There are a number 

of shortcomings in the proposed amendments such as: 

 

1. The Committee recommended that the governing body should only have 

the power to perform quasi-legislative functions and policy decision and not 

the adjudicatory functions, however the Bill does not clearly demarcate such 

powers. 

2. The absence of a clear duty on the CCI to follow an effect-based principle 

when assessing the abuse of a dominant position is a major issue that should 

have been looked upon by the CLRC. 

3. The Bill merely introduced the concept of compounding of offences by the 

NCLAT, but it does not provide for the procedure to be adopted by the 

NCLAT. 

4. A statutory requirement allowing a separate bench of National Companies 

Law Appellate Tribunal to hear antitrust complaints would have helped to 

speed up the disposal of cases. 
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With respect to the role of Competition Act in the times of Covid-19 it must be 

seen that the companies involved in the business of essential commodities 

should not indulge in the anti-competitive activities and refrain from arbitrarily 

and unnecessarily increasing prices of essential commodities. The Competition 

Act thus is another mode of keeping erring businesses in check so that essential 

commodities are made available to the public at large at reasonable and 

affordable prices. 

 

The introduction of the Amendment Bill, 2020 is definitely a good step which 

may revamp the competition law to a larger extent but the Government of India 

in order to reap maximum benefit of the changes made must maintain a balance 

between robust administration and market friendly regime. It is noteworthy that 

the proposed amendments would benefit the digital economy and public at large 

thereby leading to an effective CCI 2.0. 
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RIGHT TO LIFE: A COMPARISON BETWEEN 

INDIA AND SWITZERLAND 
- OISHEE BANERJEE* AND RATULA DATTA* 

 

ABSTRACT 

 

Suicide has always been an extremely sensitive topic that has been a subject to discourse for 

centuries. From renaissance, art to literature, suicide has been dealt with via various means 

and there are different ways in which the notion of suicide has been interpreted. The legal 

fraternity has its own interpretation towards suicide as well, but there is a magnanimous 

difference to the perspective that each country possesses towards the same notion. This article 

will specifically focus on the notion of suicide through a comparison between the perspectives of 

India and Switzerland. India had formulated a Mental Health Bill which was taken into 

consideration in 2013, had sought to decriminalize Section 309 of the Indian Penal Code 

which holds an attempt to suicide as a criminal act. The bill had been under the inspection of 

the Rajya Sabha for a fairly long while before the Mental Healthcare Act had been formulated. 

Switzerland on the other hand has a different perspective altogether wherein ‘assisted suicide’ 

is a norm which exists in the country and has complete support from government authorities. 

The sheer difference of perspective of one country in the east and the other in the west proves the 

difference in attitude that is possessed by human beings as a whole.  

 

Keywords:  Suicide, India, Switzerland, Decriminalization, Assisted Suicide.  

 

  

                                                
* Student, 3rd Year, Amity University, Kolkata. 
* Student, 5th Year, Amity University, Kolkata. 
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INTRODUCTION 

 

Attempted suicide has always been a topic that has been debated upon in most 

countries, and a majoritarian taboo exists upon what leads people towards 

committing suicide in the first place. Suicide is ideally a behaviour or activity 

which a person takes up and is usually something fatal in nature where the main 

intention is to die. More than one lakh people in India alone take their lives 

every single year. According to the World Health Organisation, approximately 

over 790,000 people commit suicide all over the world1376 and the age group that 

had the greatest number of suicides have always ranged between 15-29. 

Rehabilitation and several other modes are being considered consistently in 

order to provide a comfortable system to the people who go through the series 

of traumas or triggers that may lead to them considering suicide as the last 

resort. Suicide in India, and according to most of the population is a seen as a 

very grim taboo, where the main perspective of depression being an real health 

issues is overlooked under most cases. Abetment to suicide is given a great deal 

of importance, however, there is a difference in laws and perspectives where 

certain places ‘allow suicide’.1377Switzerland, and very recently, Hawaii have 

taken a massive decision wherein they have allowed assisted suicide.1378 In the 

recent news on Hawaii, the decision by the government authorities surrounded 

the fact that devices were being made to assist people who were in the wish of 

ending their lives and after the case of the person is reviewed by authorities and 

their reason towards ending their lives is inspected and understood. The 

difference of an attitude towards suicide between nations, wherein in one state 

it is criminalized and in another it is assisted, demonstrates a difference between 

the thinking and approach towards mental health by different countries. The 

paper provides an approach towards a distinction that is observed between the 

attitudes of the two nations. The comparison not only shows the difference in 

                                                
1376 Global Health Observatory Data Repository, Suicide rate estimates, age-standardized 
Estimates by country, https://apps.who.int/gho/data/node.main.MHSUICIDEASDR?lang=en 
1377 Rajeev Ranjan, (De-) criminalization of attempted suicide in India: A review  
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4261212/ 
1378 Death with Dignity, https://www.deathwithdignity.org/states/hawaii/ 
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attitude but also the difference of the governments in their execution of the 

thoughts.  

 

SUICIDE LAWS IN INDIA 

 

As per Article 21 of the Indian constitution, “No person shall be deprived of 

his life or personal liberty except according to procedure established by the law”. 

While the constitution provides the right to life or liberty, it however has not 

included the ‘right to die’. The attempts which are at taken towards one's own 

life are not considered to be under arena of constitutional right to life.  

 

Section 309 of the Indian Penal Code (IPC) clearly states as follows: “Whoever 

attempts to commit suicide and does any act towards the commission of such 

offence, shall be punished with simple imprisonment for a term which may 

extend to one year or with fine or both.” Several questions and several 

discourses have taken place in the context of Section 309. Firstly, it comes 

entirely under the category of crimes defined under Chapter XVI of Indian 

Penal Code. There are other crimes under this category and these include those 

committed towards the ‘human body of the other person’ and a suicidal attempt 

is merged with them in a similar context of crimes. The act of attempted suicide 

is decided on the basis of intention, which is concluded from circumstances. 

But the intention may be entirely unclear or confusing in many cases. Further, 

the question surrounding legal treatment of attempted suicide as a crime against 

the State does not find much approval. It must also  be noted that the abetment 

of the commission of suicide, but in such a discourse, not the abetting of 

attempt to commit suicide, has been provided under Section 306 IPC and the 

abetment of suicide of a child is discussed under Section 305 IPC. The 

punishment for these varies from 1-10 years of imprisonment along with heavy 

fines. Repealing of Section 309, per se, would not have any material effect or 

impact the above sections with reference to abetment of completed suicide. 

However, after the passing of the Mental Healthcare Bill in 2013, and that 

leading to an Act has provided that under Section 115(1) of the Mental 
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Healthcare Act, any person who tries to commit suicide will be resorted towards 

rehabilitation with the help of the government and anything provided under 

Section 309 of the Indian Penal Code shall not affect them under any 

circumstances. 1379 

 

CASE LAW (INDIAN PERSPECTIVE) 

 

The Delhi High court in a landmark judgment of the year 1985 (P. Rathinum v. 

Union of India) had provided that “the continuance of Section 309 I.P.C. 

(criminalizing suicide) is an anachronism unworthy of a human society like 

ours.” The Indian Penal Code had been made during British Raj Regime of 

1860, and was entirely governed by British law of that time. Ironically, India was 

continuing to follow the archaic law even though Britain itself had 

decriminalized suicide way back in 1961, with the use of Section 309 of the 

Indian Penal Code, until the establishment of the Mental Healthcare Act. 

 

SUICIDE TOURISM IN SWITZERLAND 

 

While most countries all over the world have stringent laws on suicide and 

frown upon the ideas surrounding right-to-death, a handful of countries provide 

people the chance to die with dignity. This glaring global disparity in the outlook 

towards suicide has led to the contemporary phenomenon of suicide tourism. 

The term suicide tourism refers to the act of travelling to a different country for 

suicide assistance. People who wish to end their lives travel from their 

homeland, where suicide laws are unfavourable, to a country where they can get 

aid in dying.1380 The concept of suicide is closely linked to having control of 

one’s life, including how they wish to end it. One of the main reasons behind 

                                                
1379 Rajeev Ranjan, (De-) criminalization of attempted suicide in India: A review  
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4261212/ 
1380Daniel Sperling, Suicide Tourism: Understanding the Legal. Philosophical and Socio-Political Dimensions. Oxford University 
Press. 188 (2020). https://doi.org/10.1111/1467-9566.13151 
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people choosing to die in a land far away from home, apart from the worldwide 

legal disparity, is that the people wish to die with dignity.1381  

 

As more people seek less clinical ways die, suicide tourism is on its rise. Suicide 

tourism has doubled in Switzerland since 2009. According to published analysis, 

between 2008 and 2012, Switzerland was visited by 611 "tourists" from 31 

countries for assisted suicide. Germany and the United Kingdom accounted for 

the majority of tourists.1382 Within Switzerland, around 862 deaths have been 

recorded in German-speaking areas, and 352 people died in French-speaking 

areas (increased by 17 percent). Exit and Dignitas are the largest right-to-die 

organisations in Switzerland. While Exit provides assistance for citizens or long-

term residents of Switzerland, Dignitas extends assisted suicide services to 

foreigners as well. Apart from laws and medical guidelines, these organisations 

they may have their own guidelines. Subsequently an assessment is made by a 

consulting physician and upon positive evaluation a lethal drug (usually sodium 

pentobarbital), is prescribed. Physicians are required to determine the patient’s 

rational capacity and medical condition before issuing a prescription. Assisted 

suicide in Switzerland has been tolerated since 1942, given that the person 

assisting the suicide has no selfish motive. Moreover, the individuals seeking 

such assistance has to administer the lethal drug themselves and must have 

decision-making capacity.1383   

 

CASE LAW (SWITZERLAND PERSPECTIVE) 

 

In the most popular cases, Swiss authorities had denied permission for the 

administration of lethal substances for assisted suicide. In majority of the cases 

violation of Article 8 of the European Convention of Human Rights was 

                                                
1381 Shondell DeMond Miller & Christopher Gonzalez, When Death is the Destination: The Business of Death Tourism – 
Despite Legal and Social Implications." International Journal of Culture, Tourism and Hospitality Research 7.3, 293-306 
(2013). 
1382 Jacque Wilson, 'Suicide tourism' to Switzerland has doubled since 2009, CNN October 7, 2014 (Updated 2022), 
https://edition.cnn.com/2014/08/20/health/suicide-tourism-switzerland/index.html. 
1383 Suicide tourism’ and understanding the Swiss model of the right to die ,The Conversation, (May 24, 2018), 
https://theconversation.com/suicide-tourism-and-understanding-the-swiss-model-of-the-right-to-die-96698. 
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argued. As in the case of Gross v Switzerland, Mrs Gross, an elderly woman with 

no clinical illness was denied access to lethal substance for assisted suicide by 

Swiss authorities. Subsequently, she approached the European Court of Human 

Rights that her right to private life under Article 8 of European Convention of 

Human Rights had been violated, as Swiss authorities had prevented her from 

determining the time and manner of her death.1384 The European Court also 

asserted that “the applicant must have found herself in a state of anguish and 

uncertainty regarding the extent of her right to end her life.”1385 While in Haas v 

Switzerland the ECHR held that there had been no violation of Article 8, even 

assuming that States had a positive obligation to take measures to facilitate 

suicide in dignity, the Swiss authorities had not breached that obligation in the 

case of the applicant.1386 

 

COMPARISON BETWEEN INDIA AND SWITZERLAND 

 

Unlike many other countries, Switzerland does not have clearly regulated 

guidelines on suicide. The law in Switzerland doesn’t view suicide and its 

assistance as criminal offenses. There is no penalty prescribed for attempting 

suicide or supporting someone who wishes to do so. It considers suicide as 

possibly rational. Also, it does not attach a special status to physicians in 

assisting it.1387 The right to respect for private and family life often plays an 

important role in determining the State’s role in assisting suicide. Article 115 of 

the Swiss Penal Code criminalises assisted suicide only if the motives are selfish. 

Assisting suicide does not require for the patient to be terminally ill but it needs 

                                                
1384Daria Sartori, Gross v Switzerland: the Swiss regulation of assisted suicide infringes Article 8 ECHR, (June 26, 2013), 
https://strasbourgobservers.com/2013/06/26/gross-v-switzerland-the-swiss-regulation-of-assisted-suicide-
infringes-article-8-
echr/#:~:text=Gross%20v%20Switzerland%20is%20the,European%20Court%20of%20Human%20Rights.&text=
The%20applicant's%20ability%20to%20form,attested%20by%20a%20psychiatric%20examination. 
1385Gross v Switzerland  (67810/10 ) 
https://hudoc.echr.coe.int/tur#{%22itemid%22:[%22001-146780%22]}  
1386 Haas v Switzerland ( 31322/07) https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-102940%22]}. 
1387 Samia A Hurst & Alex Mauron Assisted suicide and euthanasia in Switzerland: Allowing a role for non-physicians. 
BMJ (Clinical research ed.). 326. 271-3. (2003). 10.1136/bmj.326.7383.271. 
https://www.researchgate.net/publication/10924088_Assisted_suicide_and_euthanasia_in_Switzerland_Allowing_
a_role_for_non-physicians. 
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the confirmation that the patient made the decision in his right mind. Along 

with this, medical guidelines by the Swiss Academy of Medical Sciences have to 

be followed. Although the guidelines not have the formal quality of law, they 

are viewed as a code of conduct which is generally accepted by the practitioners 

bound by it. The family members of the person committing suicide are often 

interviewed to determine the motive behind their assistance in suicide. 

 

Unlike Switzerland, there are no laws on assisted suicide in India. Furthermore, 

laws in India penalise the attempt to commit suicide. Although the act of suicide 

itself is not listed as an offense anywhere, the attempt to commit suicide as well 

as the abetment to commit suicide is punishable under Section 309 and 306 of 

Indian Penal Code respectively. The archaic law came into force during British 

reign, when killing oneself was considered as crime against the State and 

religion.  

 

The legality of statue of the statue had been questioned several times and several 

attempts were made to dismantle it. With the coming into effect of the Mental 

Healthcare Act (MHCA), 2017, in July 2018, the scope for the use of Section 

309 has significantly reduced and attempt to commit suicide has become 

punishable only as an exception.1388 Section 115(1) of the MHCA provides that 

persons attempting to commit suicide will be presumed to be under sever stress 

unless the contrary is proved and will not be punished under section 309 of IPC. 

The duty to provide care, treatment and rehabilitation to such persons to avoid 

the risk of recurrence rests with the appropriate government. Section 309 is not 

repealed on the grounds of the occurrence of frequent incidents where people 

have threatened to commit suicide in front of police officials. Arguments in 

favour of Section 309 IPC co-existing with the provisions of the MHCA, assert 

that there can be a peaceful co-existence between the statutes so as to use it in 

                                                
1388 Mohamed haver, Sec 309 IPC: Questions and Issues Around an Archaic Section of the law, Indian Express, (June 23, 2020, 
3:03:04 PM), https://indianexpress.com/article/explained/sec-309-ipc-questions-and-issues-around-an-archaic-
section-of-the-law-6468338/ 
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legal situations without undermining the people with genuine mental health 

issues. 
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CONCLUSION 

 

Most countries are far from reaching consensus regarding an individual’s right 

to die. While assisted suicide has been decriminalised in certain States, most 

countries are inclined towards protection of the individual’s life than to his right 

to end it. Life is considered to be a gift from God and suicide is argued to be an 

unnatural and against god himself. Yet, if an individual is willing to end his 

precious life, he must be suffering beyond his capacity. Furthermore, if he asks 

for the permission of the state to provide legitimacy to his request, it reflects on 

his desperation for a dignified death. The rise in suicide tourism indicates the 

need for new legislation on assisted suicide. Although India’s has, to a certain 

extend decriminalised the attempt to suicide, it still has a long way to go in 

ensuring the ideals enshrined in Article 21. The right to live a life with dignity, 

must be accompanied by the right to die with dignity. Merely not punishing 

people for attempting to die by suicide does not provide a solution to suicide.  
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RISE OF E-SPORTS IN INDIA AND NEED FOR 

REGULATIONS 
-UDAYVIR AHUJA* 

 

ABSTRACT 

 

In the year 2020, technology is king. Almost all aspects of our lives have changed with the 

advent of modern technology. From the way we travel, to the way we work, the way we 

communicate, the way we entertain ourselves, technology has seeped into every aspect of our 

daily lives. The same phenomenon has occurred with respect to sports the world over, but 

surprisingly, the majority in India are not aware of the same. The growth and popularity of e-

sports in India has largely been overlooked. Instead of embracing the phenomena, India as a 

country has chosen to ignore it for long. That is about to change, because like it or not, e-sports 

is here to stay and is growing at an unprecedented rate. India with a combined factor of 

technological acceptance and availability along with the world’s biggest youth diaspora is a 

highly fertile ground for growth of e-sports. This article focuses on the rise of e-sports and 

potential for its growth. Also being discussed are the various entities involved in the world of 

e-sports and their roles in the industry. While discussing the rise of any phenomena, it is 

paramount to discuss candidly the challenges and hurdles facing the same. Herein comes the 

legal angel. There are numerous legal hurdles facing the e-sports industry such as the over- 

reaching rights of the publishers of the games, questions related to intellectual and broadcasting 

rights, E-doping (manipulation of software or hardware to give a player unfair advantage over 

others), Gambling issues, problems faced by players due to lack to clarity of contractual 

obligations with teams, organisers, online streaming platforms and online streaming rights to 

name of few. Although the legal challenges faced by e-sports are extensive, this article focuses 

on the biggest challenge it faces, regulation and definition. 

 

Keywords: E-sports, Players, Regulations, Sports Federation, Global Sports 

Governing Body. 
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INTRODUCTION 

 

E-sports or commonly referred to as online gaming is the new form of sports 

that has emerged in the last decade or so. Majority of the world still thinks of 

gaming as a means of entertainment mainly indulged by the youth. The majority 

here is wrong and for the most part, outdated. 

 

But what exactly are e-sports?  

The Cambridge dictionary defines e-sports as “the activity of playing computer games 

against other people on the internet, often for money, and often watched by other people using 

the internet, sometimes at special organized events”. Similarly, the Oxford dictionary 

defines it as “A multiplayer video game played competitively for spectators, typically by 

professional gamers.” 

 

Simply put, when the activity of playing videogames is taken to a professional 

level where the players play against each other competitively for a prize, much 

like traditional sports, is called e-sports.  The videogame in question may vary 

from first person shooter games like Call of Duty and Counter Strike to 

numerous other genres such as sports titles and battel royal games. The 

tournaments for e-sports are organised by both the game developers and 

independent organisers such as ESL and Major League Sports to name a few. 

The players who play in these tournaments are often professional players who 

are signed by organisation and are paid salaries, much like the tradition sports. 

All the tournaments are then broadcasted on streaming platforms like Twitch, 

Mixer and Youtube Gaming. This is what can be said as a broad summary of e-

sports.  

 

RISE OF ESPORTS 

 

With an estimated two million enthusiasts and ‘occasional viewers’ of the same 

volume, the Indian audience for e-sports is comparatively small when compared 

to the global average. However, it is expected to grow fivefold by 2021, 
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according to a report by Frost and Sullivan titled, ‘Industry Insights for Online and 

Mobile Gaming in India’, January 20181391. One of the major reasons the experts 

see India as a fertile ground for e-sports is the vast population and youth 

demographic of the country.  

 

According to a 2018 study by KPMG, Indian online gaming industry is going 

to add 190 million gamers with a net worth of USD 1 billion by 2021.1392 The 

market value of the gaming industry in India was around 62 billion Indian rupees 

in 2019 and is estimated to go up to over 250 billion rupees by 2024. The 

number of new job opportunities in the country's gaming industry is a clear 

indicator of the constant evolution of this sector. By 2022, the estimated 

number of employees within the market would be over forty thousands1393. 

 

IN 2019, the Paris 2024 bid team voiced interest in e-sports as medal event in 

the prestigious Olympic Games. The International Olympic Committee (IOC) 

also recognized the rapid growth of e-sports and released a statement stating 

“Competitive esports could be considered as a sporting activity, and the players involved prepare 

and train with an intensity which may be comparable to athletes in traditional sports.”1394 

Clearly, the era for e-sports has just begun. 

 

FACTORS CONTRIBUTING TO RISE OF E-SPORTS 

 

E-sports is by all means is the next big industry in the world. This is particularly 

true for India. As suggested above, the next 10 years are going to see a meteoric 

rise in the number of videogame players and correspondingly, e-sports itself. 

This is a culmination of several factors: 

                                                
1391PCQ bureau, 2019: The Rise of Esports in India, PC QUEST (Jul. 21, 2020, 3P.M.)  
https://www.pcquest.com/2019-rise-esports-india/ 
1392KPMG & Google, Online Gaming in India: Reaching a new pinnacle(Jul. 21, 2020, 4:30P.M.) 
https://assets.kpmg/content/dam/kpmg/in/pdf/2017/05/online-gaming.pdf 
1393 Online gaming in India- Statistics & Facts, Statista(Jul. 21, 2020, 5:30P.M.) 
https://www.statista.com/topics/4639/online-gaming-in-india  
1394PCQ bureau, 2019: The Rise of Esports in India, PC QUEST (Jul. 21, 2020, 3P.M.)   
https://www.pcquest.com/2019-rise-esports-india/ 
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1. Gamification- Gamification (application of gaming mechanisms in non-

game situations) is used as a business tool to enhance operations and 

increase customer / employee engagement levels. The concept has been 

gradually merging with enterprise technology solutions and tools such as 

Customer Relationship Management (CRM). As of today, less than 10 per 

cent of Indian corporates are using gamification actively. However, several 

successful case studies have established the promise of this concept in India: 

 

a. E-Commerce introduced games such as spin a wheel, bid-price 

and scratch cards to engage with the customers.  

b. Technology companies are engaging with new recruits using 

interactive and incentive-based learning.  

c.   A leading online education portal launched an application 

combining games, simulation and videos to train children. 

Globally, there are numerous cases proving the success of 

gamification. In the Indian gaming context, gamification offers a 

unique diversification and portfolio expansion opportunity to the 

gaming companies. A key to leveraging this opportunity will be 

alliances and partnerships. Gaming companies can extend their 

product portfolio to include gamification of popular local content 

and design customized solutions to suit business requirements.1395 

 

2. Growth of local developer ecosystem- The main reason for the immense 

appetite for gaming in India is increased overseas partnership and 

investment majorly from China. AGTech Holdings, a Hong Kong based 

company and Alibaba backed Paytm launched a gaming platform called 

Gamepind after entering into a joint venture. StomStudio, a Vietnam based 

company collaborated with an Indian mobile game publisher by the name 

of GamesBond to crate mobile games in India. It has been observed that in 

India except for the strategy genre and the Casino games, most mobile 

                                                
1395 KPMG & Google, Online Gaming in India: Reaching a new pinnacle(Jul. 21, 2020, 4:30P.M.) 
https://assets.kpmg/content/dam/kpmg/in/pdf/2017/05/online-gaming.pdf 
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games have low average revenue per user. The current trend in India today 

is that as the market is maturing, the gaming sector is getting increased 

attention from the investors because of the many start-ups raising funds for 

developing top notch games.1396 

 

3. Affordable new technology- The rising popularity of e-gaming is partly 

because of the huge accessibility that the public have. Today, the users can 

simply tap on the screen and download their desired games on their smart 

devices. The increase in usage of mobile gaming has gone up almost in 

parallel to that smartphones. According to Indian Express the number of 

smartphone users is expected to reach the mark of 530 million this year. 

Some leading game developers like Moon Frog, PLaySimple, 99 Games and 

Mecha Mocha are rightly focusing on the popularity of smartphone usages 

to develop their businesses.1397 

 

From the above assessment, it is clear that the future of e-gaming is not an 

uncertain one and is here to stay. But, this does not mean that there are no 

challenges, which need to be overcome to reach the potential. Unlike the 

majority of traditional sports leagues, e-sports companies have multiple 

functions within the industry such as, competition organisers, rights holders and 

content creators. It is possible for one organisation to be responsible for 

distributing that content to streaming platforms, financing a tournament 

through brand partnerships and creating broadcasts.  

 

Herein below is a brief insight into the current framework of the e-sport 

industry and relationships between the different entities.  

 

  

                                                
1396 KPMG & Google, Online Gaming in India: Reaching a new pinnacle(Jul. 21, 2020, 4:30P.M.) 
https://assets.kpmg/content/dam/kpmg/in/pdf/2017/05/online-gaming.pdf 
1397KPMG & Google, Online Gaming in India: Reaching a new pinnacle(Jul. 21, 2020, 4:30P.M.) 
https://assets.kpmg/content/dam/kpmg/in/pdf/2017/05/online-gaming.pdf 
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STAKE HOLDERS  

 

Players and Teams- Players are the main component around which the whole 

e-sports industry revolves. They have the power to make or break a game being 

the sole consumers. Since broadcasting gaming sessions are a natural part of the 

player’s careers, they often provide advertising space on their streams for teams 

and brands. Players can later evolve their content creation skills to become 

analysts, community developers for publishers and 3rd party tournament 

organisers, and even commentators.1398 

 

Typical e-sports clubs have multiple squads, mostly in different games, but some 

support “academy” tier and even all-female teams. There are numerous team 

brands that have been around since the beginning of competitive gaming, many 

new ones have formed with investments from traditional sports team owners, 

entrepreneurs, entertainment companies. Some brands even sponsor their own 

teams within the gaming scene, including the Red Bulls and Team Kinguin. 

 

Publishers- E-sports would never have come into existence without 

developers/publishers. Other than developing games, these companies also 

host and produce coverage for some of e-sports’ largest competitions, such as 

Riot Game’s LCS or Valve’s Dota 2 International. 

 

The publishers also license their games out to external league organisers and 

streaming platforms. There is an increasing incentive for video game publishers 

to turn their new competitive title into an e-sport, with the benefits including 

extraordinary exposure both online and offline, and massive revenue that can 

be generated from competition-themed in-game content. The model is as also 

known as “free-to-play” model. 

 

                                                
1398 Andrew Nixon, Esposrt Uncovered- Part 2: the key stakeholders – a comparison with the football industry, 
LawInSport,(Jul. 21,2020) https://www.lawinsport.com/topics/item/esports-uncovered-part-2-the-key-
stakeholders-a-comparison-with-the-football-industry 
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Tournament and League Organisers- Like the game developers, various 3rd 

party companies organise their own competitions, whilst also planning and 

producing coverage around them. The rights to these broadcasts are then sold 

to various streaming platforms like twitch. Exclusivity is the prime factor now 

days in such deals. One example for the same is viewership numbers on Twitch 

for Counter-Strike: Global Offensive decreased by a large extent after 

streaming rights to the ESL Pro League were purchased by YouTube. Twitter 

and Facebook have also begun to showcase themselves as sources for e-sports 

content through streaming deals with teams and league organisers.1399 

 

Currently, e-sports events are not locked behind a subscription fee, and can be 

watched both live and on-demand. League organisers can still monetize 

individual e-sports fans through actual ticket sales, TV deals and partnering with 

small tournament organisers in regional markets.    

 

Brands and Advertisers- Brands are by far the most lucrative source of 

revenue in e-sports, but the nature of a sponsorship/partnership depends on 

the entities in question. Teams wear brand logos on their clothes and jersey and 

produce social media content according to their sponsors.  Streaming platforms 

can allocate screen space, influencers and even entire channels to a single brand. 

Event organisers can provide name placement, showcase them in highlight reels 

or, for hardware companies and literally build the events on the back of their 

latest products. Notably market research has shown that the sales for gaming 

hardware and peripherals increases substantially with the number of e-sports 

viewers.  Not surprisingly, this has created an entirely unique consumer group 

within the gaming industry. 

 

Clearly, the mechanism of the e-sport industry is much more complex than 

other traditional sports and due to which naturally, new and unique due to which 

                                                
1399 Andrew Nixon, Esposrt Uncovered- Part 2: the key stakeholders – a comparison with the football industry, 
LawInSport,(Jul. 21,2020)  https://www.lawinsport.com/topics/item/esports-uncovered-part-2-the-key-
stakeholders-a-comparison-with-the-football-industry 
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specific set of regulations need to be formulated to oversee and regulate this 

industry. Due to the involvement of large financial entities and multitude of 

parties, the need for stringent regulations is even more. But first, let’s address 

the most basic question of all. Is e-sport a sport at all?  

 

E-SPORTS- SPORT OR NOT 

 

The complexity of making regulations for E-sports is supplemented by the very 

nature of gaming, which is naturally different from that of other sports. The 

very first step would be to enlarge the definition of sports in India and rest of 

the world because as per the general definition, e-sports does not even qualify 

as a sport. This creates a problem of its own.  

 

The definition of sport has been experimented countless times, and a broad 

definition has yet to be determined. Most people refer to the Oxford English 

Dictionary definition, “An activity involving physical exertion and skill in which an 

individual or team competes against another or others for entertainment.” According to 

some, e-sports should come under the definition of “Sport”. The first phrase to 

evaluate is “physical exertion”. Multiple relationships can be examined between 

physical and video games. A study was conducted that showed the basal blood 

pressure is raised while playing video games. Further, physical exertion could 

also be acknowledged as perceived exertion. An example of perceived exertion 

is your heart rate. During video game competitions and training, many e-sport 

athletes exhibited signs that could be considered physical exertion to keep up 

with the routine of being a professional video gamer. This shows it correlates 

with the definition of sport since e-sport athletes show signs of physical exertion 

during tournaments. Such as when they are playing in a serious match in a 

tournament that can get them eliminated if they lose their heart rate is going to 

be high of anxiousness.1401 

 

                                                
1401Esaias Alvarez, Should eSport be considered a  sport?, Write the World ( Jul. 22, 2020, 6 P.M.) 
https://writetheworld.com/groups/1/shared/61652/version/118149 
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The second part of the definition to evaluate is “skill”. To become a professional 

gamer, a player must learn diverse skills and techniques to further their skill. 

Researchers have used video games as a way to interpret how a person 

establishes skills. In e-sports, there is a big divide in win and loss record among 

players that are regarded professionals and those who are not. Most skilled 

players dislike people who play for fun. The final phrase of the definition 

compromises “with a person or team that competes against another person or team” for 

entertainment. Playing video games for fun has grown into competition and 

tournaments with cash prizes. Depending on the game being played, a person 

can join a tournament solo or compete as a team in games like Call of Duty, 

Counter-Strike etc. E-Sports arenas have been created to host these 

tournaments in numerous countries such as South Korea, USA and Vietnam 

among other countries. 

 

To conclude by traditional definitions such as those proposed by Guttman1402 

(1978), e-sports would be classified as a sport, however due to modern sports 

need for physicality as well as institutionalisation such as the World and National 

Olympic committees working in tandem, due to e-sports lacking these key 

criteria as argued by modern theorists, it is likely they are more a pseudo-sport.  

 

Another view that has been put forward is that e-sports can be seen as a separate 

“genus”, and all the games played professionally under eSports would then 

become its “species”. For example, where e-sports is a genus, “League of 

Legends”, “Counter Strike Go” etc. is its species. This is similar to the structure 

of sports, i.e. where “Sports” as whole is a genus, Cricket, Football, Basketball 

etc. can be seen as its species. Hence the debate that- “Can e-sport come under the 

traditional definition of sport?” has yet to be settled. Realistically, it should. 

 

This is because if it not, e-sports would not fall in the preview of sports and 

hence, laws applicable to sports would not be so on e-sports. This would put 

                                                
1402 Stefan Szymanski, A Theory of the Evolution of Modern Sports, Association  Internationale des Economistes du 
Sport, ( Jul. 22, 2020, 6 P.M.) https://college.holycross.edu/RePEc/spe/Szymanski_Evolution.pdf 
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the whole e-sports industry in limbo in matters of governance, regulation, 

doping among others.  

 

The question of whether sports betting is a game of skill is pending before the 

Supreme Court in the case of Geeta Rani v Union of India & Ors ("Geeta Rani 

Case"). If the judgment concludes that sports betting are a game of skill, it will 

be exempt from most Gaming Enactments and can be offered in most Indian 

states that recognise an exemption for games of skill. 1403 With reference to 

esports, it all circles back to esport being classified as a sport or not. 

 

NEED FOR REGULATION  

 

Almost every sports activity which is played in several countries has an 

international governing body or a Global Sports Governing Body (GSB), such 

as cricket has International Council of Cricket (ICC) and football has 

International Federation of Association Football (FIFA). These are the 

International Sports Federations (IFs)1404 which regulate the rules of the game, 

lay down the charter for international best practices, ensuring economies of 

scale in operation, bringing in transparency and accountability in the conduct of 

the tournaments and overview the management of national sports bodies 

among other functions. These bodies are paramount of healthy development 

and regulation of a sport. One of the most important aspects of a IFs is its 

recognition by the International Olympic Committee (IOC) and in order to get 

this recognition the IFs have to conform to the Olympic Charter.  

 

With regard to e-sports, although there are a number of international bodies 

which have attempted to govern e-sports, none of them are recognised by the 

IOC. Although numerous countries have recognised these bodies and have de-

                                                
1403 Gowree Gokhalw, Tanisha Khanna, Ranjana Adhikari, Inika Charles, India: Gaming laws, (Jul. 22, 2020) 
https://www.mondaq.com/india/gaming/878276/gaming-laws 
1404 International Sports Feferation, The international Olympic Committee,(Jul. 22,2020) 
https://www.olympic.org/ioc-governance-international-sports-
federations#:~:text=The%20International%20Sports%20Federations%20(IFs,more%20sports%20at%20world%20
level. 
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facto national bodies of e-sports, the question of governance of e-sports is far 

from over. The reason here being is that there is no clarity as to which IFs has 

supremacy in e-sports.  

 

On the national front, the Esports Federation of India (ESFI) has established 

itself as the nodal body for esports. It is pertinent to note that the EFSI is not 

recognised by the Indian Olympic Association (IOA) nor the Ministry of Youth 

Affairs and Sports.  

 

The ESFI has been established as a not-for-profit organisation under the 

Companies Act,2013 and claimed their main objective to be  “To promote, 

encourage, organize, educate, train and control Electronic Sports (Esports) in 

India and to provide facilities for training in esports, to build and sustain the 

eco-system for esports in India not limiting to providing, conceptualizing, 

opening, managing, running, developing, facilitating, and promoting all areas of 

esports and to provide all other possible and related form of esports.  

 

To be the official organization in complete and sole in charge of all esports 

matters in India and to guard and enforce rules in co-operation with the state 

esports associations/federations of the country and in full and complete 

collaboration with the Indian Olympic Association, to select and control the 

Indian esports contingent to the Olympics, Asian Games, Common Wealth & 

SAF Games and various other International competitions under the patronage 

of the IESF, AESF, OCA, IOA & other Federations/Associations and to 

stimulate the interest of the people of the country in promotion of esports.”1405 

 

The ground reality as compared to these loft goals though, is vastly different. A 

perfect example of this is the “Contract Fiasco” which occurred during the 

Asian Games 2018 held in Indonesia. To start with, till a few weeks before the 

                                                
1405 esportsfederation.in/#main_objects  
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games were due to commence the IOA officials were unsure as to who governed 

the sport. 1406 

 

After a dismal performance by the esports players in their events which can be 

attributed to the mismanagement management by ESFI1407, it was also later 

revealed that the contracts that the esports players were made to sign were 

highly questionable.  

 

Sub-clauses viii of the General T & C of the contracts specified that the players 

had to show up at the video recordings, photoshoots and promotions for the 

sponsors and ESFI at their own expense. Not only this, the players were 

required to pay for their own travel to the Asian games. If this was not enough, 

the contracts included non-disparagement clause, which prohibited players 

from giving any negative comment or statement about the ESFI. 

 

There are a few things which lawyers and non-lawyers perceive in the same 

manner. The expression of utter disbelief on seeing the contractual obligations 

of the players in the Exhibition event of Esports in Asian Games 2018, is 

certainly one such rare thing.  Clearly, this “Contract fiasco” is an, indicator as 

to the urgent need of a body that keeps checks and balances on this autonomous 

organization in the welfare of the eSports players and the development and 

diffusion of eSports in the country. For the same we only have to see what 

South Korea has been able to accomplish in terms of e-sports, where e-sports 

is considered a sport and has approximately 10 million viewers.   

 

The South Korean government established Korean e-sports Association 

(KeSpa)1408, a department specifically for the governance of e-sports. It is a 

member of the Korean Olympic Committee and the International e-Sports 

                                                
1406Gaurav Bhatt ,Asian Games: Rough Initiation for the Indians in the world of Esports, Indian Express, (Jul. 
22,2020) https://indianexpress.com/article/sports/asian-games/asian-games-2018-to-the-world-of-esports-a-
rough-initiation-for-the-indians-5325930/ 
1407 thehindu.com/society/esports-is-on-the-rise-in-india/article24770235.ece    
1408 thehindu.com/society/esports-is-on-the-rise-in-india/article24770235.ecer.kr/?ckattempt=1 
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Federation. It is advised that the Indian government should take similar steps 

to ensure protection of players and regulation of e-sports in India.  

 

Another way of moving forward with the governance of e-sports is self-

regulation, as stated by Ian Smith ““Let the industry have a go, as you’ve let every other 

traditional sport have a go,” he said. “They had a hundred years to get it right, they failed. 

Esports deserves that chance because its young, organic and it’s grown from a community 

upwards”. On one hand this approach can, bring outcomes which would ensure 

healthy growth of eSports in India, but on the other hand, complete autonomy 

can facilitate unregulated behaviour to the disadvantage and exploitation of the 

young eSports players, by the concerned authority, which is ESFI in the context 

of India. Thus, there has to be authority given to these organization with certain 

amount of responsibility, ensuring the welfare of the players and healthy growth 

of eSports, which ultimately can provide the present structure of ESFI with a 

much required “solid base”. 

 

Other than governance, e-sports also has a dark side which the government 

needs to address if it to flourish in a healthy manner. Excess of gaming can 

often lead to adverse physical and mental complications such as carpal tunnel, 

gaming addiction, poor sleeping pattern, exhaustion, headaches and in some 

rare cases, even rage. A very recent example of the judiciary trying to tackle 

gaming addiction is when the government issued a circular banning a popular 

video game called Players Unknown Battlegrounds (PUBG), following which 

10 school students were even arrested for playing the same. 1409 This of course 

is an extreme and unwarranted step which does not address the real problem.  

 

To tackle the real problem, the Indian government needs to take an active role 

in governance of e-sports so as to ensure a healthy growth of the sport in the 

                                                
1409 "They Didn't See Us Coming": 10 Arrested In Gujarat For Playing PUBG, NDTV, (Jul. 22, 2020) 
https://www.ndtv.com/india-news/pubg-gujarat-ban-10-arrested-in-gujarat-for-playing-pubg-they-didnt-see-
gujarat-police-coming-
2007521#:~:text=PUBG%20Banned%20In%20Gujarat%3A%20The,language%22%20of%20those%20playing%2
0it. 
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country while at the same time ensuring that the adverse effects of gaming are 

dealt with in a timely manner. For this, again we only need to look at South 

Korea.  

 

The Korean government created a program called the “Jump Up Internet 

Rescue School” back in 2007 which is a camp for children who are addicted to 

online games or the internet in which they are made to participate in outdoor 

activities aside from training brain system, brain control and emotional control 

among other things. 1410 

 

This is just an example as to the numerous issues that need to be dealt with, and 

the first step towards that is for the lawmakers to take an active part in the 

governance of e-sports while at the same time not stifling its growth.  

 

  

                                                
1410 https://www.nytimes.com/2007/11/18/technology/18rehab.html?auth=link-dismiss-google1tap 
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CONCLUSION 

 

A clear conclusion that can be derived is that e-sport is already a huge market 

with a potential to grow multi fold. There is still ongoing debate as to where e-

sport stands in terms of its status as a traditional sport, and I am inclined to say 

that it is. Clearly, nearly all criterions of traditional sport are met by e-sport in 

one way or the other. If India does give e-sport the status it deserves, there is 

no foreseeable downside with multitude upsides, such as an increased revenue 

stream, job opportunities and support for children to opt for gaming as a viable 

career among others. Amidst the ongoing Cocid-19 crises most of the activities 

we associate with in daily life have shut down. But one thing that has not only 

persisted but also grown, not surprisingly is e-sports.    

 

In modern times, we need to be flexible towards the changes brought on by the 

technological resolution of 21st century. With the coming in of new generations 

who have grown up while spending more time playing video games than 

traditional sports, the popularity of e-gaming is bound to soar and gain a more 

prominent role in our lives. A logical step would then be to be prepared for 

such time and get ahead of it by formulation of regulations and a regulatory 

body to oversee the functioning of the e-sport industry. India can become an 

international hub of e-gaming if the right steps are taken towards the 

development of the industry. Furthermore, with the huge amount of investment 

into e-gaming, even at its preliminary stage, this has the potential to be a game 

changer in the sports industry due to its worldwide appeal and across all 

demographics.  
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ROLE OF EMOTIONS IN THE RULE OF LAW 

(LEGAL JUDGEMENTS) 
-MUSKAN BANSAL* 

 

ABSTRACT 

 

“Emotion is more powerful than reason. Emotion is the driving force behind thinking and 

reasoning. Emotional intelligence increases the mind’s ability to make positive, brilliant 

decisions.”1411 No aspect of human life is controlled without emotions. It has always been 

difficult to explain emotions in a standard manner as much as explaining the law. Law has 

also been defined in different ways by various jurists and so does emotions. The emotions play 

a significant role in the rule of law and how emotions govern the legal judgments is talked upon 

in this article. Though from the old times it has been assumed that law and emotions should 

be kept separated from each other, there is a hidden role of emotions in law, which is explained 

in this article. The focus is to find out instances that govern emotions in law and how emotions 

influence legal judgments and studies. The writer tries to broaden the thinking of people on the 

same problem and looks out for certain instances, to provide solid proof to the thinking of the 

writer. The writer then concludes with the views on the topic and understanding derived after 

extensive research. In the end, the article also talks about the suggestions in the same field. 

The article concludes that there is an underlying process of emotions in law and that should 

not be ignored, because they do not twist the course of justice. 

 

Keywords: Emotion, Legal Judgement, Legal Reasoning, Human Behaviour. 

  

                                                
* Student, 2nd Year, BBA LL.B. (Hons.), NMIMS School of Law, Mumbai. 
1411 Dr T.P. Chia, Emotion Sayings and Quotes, Wise Old Sayings, https://www.wiseoldsayings.com/emotion-
quotes/.  
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INTRODUCTION 

 

From the very beginning, the law has always been quite hostile towards the role 

of emotions and the per se standard framework of legal education considers law 

as a study of science, legal reasoning, and a purely deductive process. And this 

same behavior still lingers in the thought of society and law, as a whole. It has 

always been assumed and regarded that someone who has been trained in the 

field of law and someone who is authorized to make legal judgments should not 

indulge themselves in emotions and this has led to a huge gap in society’s 

knowledge.  

 

The established belief that emotions play no good role in developing the 

reasoning has also had a strong and often subtle, the effect on education in the 

field of law. But, looking closely, we will be able to find out that law and 

emotions are related to each other. For instance, just like the law which has been 

defined by various jurists and still doesn’t have one standard definition, 

similarly, emotions have different meanings by different people and don’t have 

one universal definition. In the landmark Canadian Supreme Court Case of R. 

v. Lavallee,1412 it was noted that the emotional state of agents is an inseparable 

aspect of law and of what is deemed a rational course of action. In a client 

relationship, it is to be noted that the issues of say, loyalty, sympathy, rage, 

defeat, and sorrow.  

 

The attorneys will lend their client’s hopes and terror and will build trust and 

understanding in certain difficult situations, but they should also deal with their 

own emotions when things don’t happen as they planned, and when their client 

is executed or sentenced to death. A person who is authorized by the state to 

carry out prosecutions should also look out and deal with the emotions of 

victims and their families and with the society’s anger. In the very same manner, 

judges are also human beings touched by emotions. Since it is always desired 

                                                
1412 R v Lavallee, (1990) 1 S.C.R. 852, 76 C.R. (3d) 329. 
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from a judge to be rational and reasonable but it has been seen in the past that 

judges have presented judgments under the emotional influence. So, a judge can 

never completely be emotionless while deciding upon a case with rationality. All 

these are instances, which explain how emotions are present in the rule of law.  

 

EMOTIONS AND LAW 

 

It is said that emotions are also comprised of appraisals, and not just effusions 

and moods. Initially, it was very difficult to convince people towards the theory 

of law and emotion, but by the late twentieth century, as the economic 

movement started to analyze the law and certain developments begin to happen 

which generally coincided with the revived direction of emotions in the fields 

such as psychology, philosophy, sociology, neuroscience.1413 And so, does the 

emerging importance of law and emotion come into force. Also, philosophical 

challenges, the notions of judicial objectivity first raised by the legal realists were 

renewed and extended by feminists, critical race theorists, and some scholars.1414 

It is a general rule, where it is recognized that when it comes to the law, the law 

should not believe in assumptions that are derived from the emotional influence 

and their working, but instead should believe in the assumptions that are derived 

from the best available knowledge.  

 

The writer, here, believes that the legal system is a very wide apparatus for 

predicting, regulating, and then influencing any human behavior. But human 

behavior is derived from the very emotions of the individual; therefore, the legal 

rules and the legal decisions unsurprisingly rest upon the assumptions of how 

emotions influence human behavior. Besides, the legal rules also undertake 

those assumptions which talk about the emotions that are experienced by 

various lawyers, judges, defendants, victims, and various other related to this 

field and how these emotions should be legally displayed and expressed. Not 

                                                
1413 Neal Feigenson, Sympathy and legal judgment: A psychological analysis, 1 Tennessee Law Review 65 (1997).  
1414 Bandes, Susan & Blumenthal, Jeremy, Emotion and the Law, 161 Annual Review of Law and Social Science 8 
(2012).   
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only this, but the focus is also on those who are explicitly related to scrutinize 

lawmaking, such as law institutions, and places which are regulated by law.1415 

Law and the emotions regarding these assumptions arise in the evolving 

knowledge about the role of emotions in the decision-making process across a 

range of disciplines. 

 

EMOTIONS IN LEGAL JUDGEMENTS 

 

On April 26, 2016, for instance, the folks of the 96 football fans who were 

squashed to death inside the UK's Hillsborough Stadium in 1989 shed tears and 

shared their happiness when a coroner's investigation recorded decisions of 

unlawful slaughtering—yet simply follow a 27-year crusade to discharge their 

friends and family from fault.1416  

 

Or on the other hand, take the rage and accusation that followed UK retail chain 

BHS's move into organization around the same time which put 11,000 

occupations in danger. In the US, comparative models incorporate the debate 

that ejected around Donald Trump's ongoing remarks on fetus removal law and 

the insulted reaction of certain states to the Obama organization's new 

arrangement on school restrooms for transgender students.1417 

 

The landmark Ayodhya land dispute case1418, the Supreme Court, at last, ruled 

in the favor of Ram Mandir. But if one looks at the history of the case, which is 

India’s longest-running property dispute1419 has seen a lot of emotions of the 

community and different verdicts and destructions to the public property. Also, 

recently, when the case was being listened in the court of justice and during the 

time of delivering the judgments, there was so much rage, fear, and hope in the 

                                                
1415 Neal Feigenson, Sympathy and legal judgment: A psychological analysis, 1 Tennessee Law Review 65 (1997).  
1416 Alcock v Chief Constable of South Yorkshire Police, UKHL 5 (1992) 1 AC 310. 
1417 Cynthia E Jones, Why shouldn't the law ignore emotion? (June 28, 2016). 
1418 M Siddiq (D) The Lrs v. Mahant Suresh Das & Ors, Civil Appeal No. 10866-10867 (2010).  
1419 India Today Web Desk,  Ayodhya Ram Mandir case judgment: Supreme Court rules in favor of Ram Lalla | 10 
Highlights, India Today (Nov. 9, 2019), https://www.indiatoday.in/india/story/ayodhya-ram-mandir-case-supreme-
court-judgment-top-10-highlights-1617304-2019-11-09.  
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minds of people, which led great stress on the judges and there were certain 

measures taken to maintain peace and harmony.  

 

All of this account manifests the fact that emotions are involved in almost all 

legal matters, experienced by lawyers, judges, people, and those in the account 

of law. It is, therefore, said that judgements also involve emotions that are more 

than just being factual primally appraising and evaluative.  

 

ANALYSIS 

 

Emotions are a set of moral principles and limits for what law and government 

may legitimately do. The assumptions discussed were both explicit and implicit. 

It is essential to underscore that a few out of all the vague utilizations of emotion 

in law depends on unsupported presumptions. For instance, there is a 

developing body of research indicating that statements of regret by specialists 

(doctors) decline the probability, that they will be sued for negligence, in the 

court of law. Considering these discoveries, various jurisdictions have looked to 

empower statements of regret, and apparently to energize better doctor-patient 

relations, bypassing resolutions setting up that a specialist's expression of 

remorse, which could be translated as an affirmation of blunder, can't be utilized 

as proof of doctor's mistake in a misbehavior suit.  

 

Also, courts now and then, impose "shaming penalties" since they accept those 

punishments will discourage offenders from repeating their criminal conduct. 

The psychological writing demonstrates this presumption to be incorrect: as 

opposed to changing offenders, shaming penalties regularly have the contrary 

impact demonizing offenders in a manner that demoralizes them from 

improving their conduct and rather causes them to feel useless and miserable.1420 

Let us now talk about the emotions that "real" victims of assault (rape) are relied 

upon to express. These far-reaching suppositions frequently lead investigators 

                                                
1420 Bandes, Susan & Blumenthal, Jeremy, Emotion and the Law, 161 Annual Review of Law and Social Science 8 
(2012).   
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to distrust cases of assault, except if the victim shows up profoundly emotional. 

However, assault exploited people do respond in a variety of ways; there is not 

just one recognized reaction that denotes a "genuine" assault victim. For 

instance, shock, denial, turmoil, fear, and other such reactions may lead to 

assault victims to show externally unemotional effects. The above instances 

concentrate on suppositions about how specific emotions work, or what 

emotions individuals show in specific circumstances. These are observational 

inquiries that can be explored by psychologists, criminologists, and other people 

who study human conduct. Be that as it may, not all assessments of emotion's 

job in law are theoretically grounded. Some have normative measurements that 

might come into existence through philosophy. It should be noted, that their 

lies a line between what courts assume people feel and what courts assume 

people “ought to” feel is often not clearly described. And the questions about 

what role should emotions play in law is normally normative.  

 

The writer would like to say, here, that it is important to emphasize that even 

though law rests on some wrong assumptions, it necessarily does not follow, 

that law needs to change. All the same, the distinction between folk information 

and genuine information about emotions frequently matters significantly, and 

when it does, a variety of restorative activities might be conceivable. Shaming 

penalties is a valid example. Since they were taken into account to urge 

criminally guilty parties to quit overstepping the law, and since accessible proof 

shows that they don't fill this need, shaming penalties are weak and should be 

discontinued. In different cases, restorative activities are less clear.1421 The one 

point that the writer experienced, is the significant behavior in understanding 

emotions and their conduct in law, is that there is a widely recognized 

misconception that emotions are inconsistent and they are private and internal.  

 

  

                                                
1421 Neal Feigenson, Sympathy and legal judgment: A psychological analysis, 1 Tennessee Law Review 65 (1997). 
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CONCLUSION 

 

The question, here, is not about heart versus head, but it is about dealing with 

issues reasonably and in a manner that does not make the person concerned 

with law act emotionlessly and a fair and just decision is delivered to those 

associated with the issue. Just as important, how legal rules and legal systems 

can help in shaping and guiding emotions and emotional norms, similarly, the 

interaction between people’s opinion, the follow up of rules and guidelines, 

social behavior and norms, development of law and complex environment also 

plays an equally important role. Since the amalgamation of law and emotions 

has always been controversial, it is necessary to sideline this controversy and 

develop a mutual understanding and broaden our horizons. Because time and 

again it has been proved that the emotions cannot be prevented from entering 

into the domain of law. They are social processes that arise, in part, commonly 

through interactions and expected interactions with others as well. And both 

are influenced and governed by social, institutional, and cultural contexts. 

Emotions should not be entirely excluded or included in the domain of law. 

There should be guidelines laid down and emotions should be studied, to make 

sure what to include and what to exclude and when and where. It is also seen 

that emotions have their place in decision-making. Though there is a slippage 

between the concept of intuitions and emotions. Intuitive judgments and 

emotions, and emotions influence slow, deliberate judgments in addition to 

quick intuitive ones. 

 

It is therefore suggested, here, that the legislature requires determining what 

initially contributes to harassment in the workplace, or any hostile work 

environment when it comes to sexual harassment law. The concerned body 

should lay down broad guidelines on human behaviors and what constitutes the 

crossing of the required line of respect and what does not. And, subsequently, 

focus on the dynamics of behaviors. Also, a better approach will be to 

acknowledge that the victim impact statements evoke emotions and that the 

investigation is done on the emotional dynamics that they engender, then 
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subsequently and inquiry should be done regarding whether the evoked 

emotions are consistent with the objective of punishment and with the 

constitutional safeguards against arbitrary and biased punishment. Thus, to 

contend for an affirmation of feeling isn't to propose that it ought to replace 

existing lawful thoughts of reason and reasonability, or that it ought to be the 

overriding impact in each circumstance. In any case, emotions should include a 

bigger component of the context encompassing law and legitimate structures. 

Mutually uniting reason and emotions in new manners could end up being 

transformative, both for the law itself and for society all in all—by opening up 

the equity framework, recognizing the significance of intensity and social 

connections, and cultivating thoughts of individual and cultural prosperity. 

Though this may seem challenging, this could help in developing a more 

effective and inclusive justice system, making law a more powerful tool in the 

legal system.   
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ROLE OF FEMINISM IN REFORMING 

PERSONAL LAWS IN INDIA: AN 

INTERPRETIVE STUDY 
-KRUTHIKA K* 

 

ABSTRACT 

 

India, a country with diverse cultures, languages, religions and heritage had designed for itself 

a Constitution that guarantees to protect the individual interest of its citizens, by establishing 

secularism as an integral part of the fundamental framework of the country. To justify the 

same, personal laws were introduced in India to bring about a tool that enabled the citizens to 

not only preserve their religious identity, but also to be governed by the laws and manner 

established in the Holy Books or other religious scripts. Considering the fact that each religion, 

each sub-sect of a religion has set cultural norms, codified or un-codified, the people who follow 

them will be governed by the same under the eyes of law in certain areas, and family matters, 

to enable a more pluralistic society. Despite several different personal laws, the common fine 

thread that interweaves all of them is the inherent patriarchal hints, which fueled the rise of 

Feminism in India. The personal laws are based on such widely accepted principles of religion; 

however, overtime they have posed to be a hindrance to the growth and development of women. 

Several biased religious norms curbed the development of women, without thinking them worthy 

of due representation in the society; this leads one to the very essence of such sacred texts, and 

proposes the question as to whether or not such bias was the intention behind the same. From 

a solely gendered perspective, the personal laws are inconsistent with the principles of equality 

between genders, given that women have always had different religious obligations than men, 

irrespective of the religion or custom. To understand the concept of gender equality in personal 

laws, it is important to understand the sources of such laws, and the need for the same. The 

impact made by feminism on the personal laws of India is prominent and substantial, setting 

course to politically-appropriate legislations, which lead to the provision of an equal platform 

                                                
* Student, 3rd Year, BBA LL.B., Symbiosis Law School, Hyderabad. 
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to women legally. The study aims to elaborate upon the progress of the same in light of historical 

landmarks in the socio-legal field.  

 

Keywords: Feminist Reforms, Personal Laws in India, Reforms to Personal 

Laws, Family Law 
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INTRODUCTION 

 

“O lord why have you not given women the right to conquer her destiny? Why does she have 

to wait head bowed? By the roadside, waiting with tired, patience, hoping for miracle in the 

morrow?” 

- Rabindranath Tagore1422 

 

Through the years, the “personal laws have undergone scrutiny from the perspectives of 

religious freedom, integrity, equality, and secularism”.1423 In a pluralistic country like 

India, it comes as no surprise that a vast sect of people resort to seeking the 

governance of their personal laws with regards to matters like succession, 

marriage, etc. The Hindu Marriage Act, 1955, The Kazis Act, 1880, The Indian 

Christian Marriage Act, 1872, and The Parsi Marriage and Divorce Act, 1936 

are some of the firm standing examples of personal laws in India, that each 

govern a set of people from the relevant community. Personal Laws, in all, deal 

with subjects like marriage, succession, and maintenance and can be broadly 

characterized as Family Law, and though the state might not have always 

legislated the Personal Laws, it has made them authoritative and given them the 

status of a fully legislated law. The Indian Divorce Act,1869; The Hindu 

Marriage Act, 1955; The Parsi marriage and divorce Act,1936, The Dissolution 

of Muslim Marriage Act, 1939 are all examples of religious personal laws 

prevailing in India.  

 

However, Personal Laws have never been unconditionally accepted, owing to 

the various discrepancies in them with regard to keeping up with the 

International Human Rights and the manner that personal laws are interpreted. 

Since the post-independence era, women have been equipped with knowledge 

about the issues such as Women’s Rights, Dowry, Pay-Rise, Political and Social 

Representation etc.  

                                                
1422See Rabindranath Tagore on Equality in Aruna Goel, “Violence and Protective Measures for Women Development 
and Empowerment”, Deep&Deep Publication, page 12, (2004). 
1423 Tanja Herklotz, “Religion-Based Personal Laws in India from a Women’s Right Perspective: Context and some 
Recent Publications”, South Asia Chronicle, (2015). 
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The movement of the feminist groups is a rather old phenomenon, whereas the 

term ‘feminism’ came into effect in the recent times; it is a set of revolutions 

that aimed toward abolishing gender disparity, and creating equal opportunity 

and status for women. The second and third wave feminism played a prominent 

role in reforming the personal laws, after the first wave was successful in 

abolishing Sati. The second wave started after the Quit India Movement was 

focused more on the basic civil liberties that women are entitled to by means of 

women groups, whereas the third-wave was vested in bringing about a more 

equal status to women in the society. This paper will elucidate how the second 

and third waves of feminism impacted the reforms brought in, in the pluralistic 

personal laws of India, the start of feminism and the manner in which its impact 

was seen on the preface of personal laws in India. The paper will go on to 

examine the other various facets that ensue in the due process of reforming the 

said laws. The paper will be based on a qualitative and doctrinal study, and will 

be interpretive, based on the existing data put forth. 

 

GENDER EQUALITY IN PERSONAL LAWS 

 

During the period of colonization, the British found it difficult to implement 

their laws in India, and had eventually given up in favour of upholding the 

convention of religious personal laws. These personal laws coexist with the 

legislations enacted, and in case of a dispute, the personal law will persist over 

the legislation. This was done mainly to conserve the ideas of religion. Several 

personal laws came into existence from various sources like Vedas, Upanishads, 

Smritis, Shrutis for the Hindus, and Holy Qur’an, Hadith, Ijma, Qiyas, Ijtihads 

and customs for Muslims; the Holy Bible, Anglo Saxon Jurisprudence for the 

Christians, and the terms of the King for Parsis.  

 

The personal laws, as they were, made it seem as though women were 

subordinate to men, and therefore justified certain norms imposed on curbing 

their individuality. The same is reflected in matters of a patriarchal society, 

domestic violence, and marital endowments. the Acts aforementioned do not 
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hold good as there is a clear gender bias, wherein a women’s interests are placed 

second to that of men. It is one of the striking features that in most of the 

Personal Laws, women have been discriminated against. It is an uphill task to 

get equal rights for women when the country vests its very powers in religious 

laws that are inherently discriminatory. 

 

Muslim Law: In the Muslim Law, women are held of regard, and are given the 

highest dignity; however, the various interpretations of the sacred texts have 

made it biased and unfair for women. Islam is the very first religion to have 

recognized women as individual entities, and put them on par with men. 

Women were also given the same rights that a man had, and were respected for 

their individuality. The first laws of Property, Marriage, Divorce, Maintenance 

and Inheritance were first enshrined under the Muslim Law, as it was the most 

revolutionary of all. Prophet Muhammed (Peace be Upon Him) affirmed that 

the status of a woman is not less than a man’s, and that they must be granted 

with financial and spiritual independence. A declaration in the Holy Qur’an 

elevated the status of a woman to that of men. “And women have rights similar to 

those against them in a just manner”1424 “This verse is a revolutionary declaration of gender 

equality.”1425 Maulana Abul Kalam Azad also said that the provisions of the 

Sharia law must be made to be consistent with this declaration compassed in 

the Holy Qur’an which is the source of the Muslim Personal Law.  

 

“O Mankind! Reverence.. 

…Reverence God, through whom Ye demand your mutual rights, and reverence the wombs 

that bore, for God ever watches over you” - Holy Qur’an 

 

 In this regard, Muslim laws were most modernized and consistent with Right 

to Equality. However, in a male-dominated society, the same provision 

challenged the unquestionable authority that men ‘naturally’ had, and therefore 

were opposed to the idea that women be made equal to them in any regard. This 

                                                
1424 See Holy Qur’an, Surah Al-Baqarah, 2:228. 
1425 As said by Maulana Abul Kalam Azad, a noted commentator. 
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can be substantiated by the age of marriage, rights of inheritance, and provisions 

for polygamy in the Muslim Law. 

 

Hindu Law: Similarly, according to the ancient scripts of Hinduism, females 

were created so as to accompany men, procreate, and assist in prolonging the 

lineage of the family. “There are references to women Sages and Saints in Vedas and 

Upanishads who were greatly revered for their religious and spiritual wisdom. Hindus have 

elevated women to the level of divinity.”1426 Earlier, before the enactment of the Hindu 

Marriage Act, 1955, the status of women was derogatory, and their consent and 

well-being in the marriage was close to being immaterial. It was after the 

enactment of this law that due changes were made to the same to curb most of 

the biased provisions. As per the famous jurist Manu, “..women should never be free 

for her willful separation stains her husband’s family”1427 Before the enactment of the 

Act aforementioned, women were considered to be the property of their fathers, 

and could be given to the groom as “kanyadaan”1428 where the consent of the girl 

was immaterial. Child marriages were also very prevalent during that time, as 

women were considered to be made for the sake of procreation. To eliminate 

such orthodox customs, several reforms were brought in to be taken up Hindu 

Marriage Act, 1955. 

 

Parsi Law: Though the Parsi community records over 95% literacy rate1429, the 

inheritance laws of the religion, like all other personal laws, are biased against 

women. Several members of the Parsi community opposed a reform of certain 

marriage and property laws that prohibited their marriage outside the religion 

and granted no ancestral property rights to women marrying outside the 

                                                
1426 Bansi Pandit, “Explore Hinduism”, Heart of Albion Press, England, p.117, (2005). 
1427 Manu, Chapter V, Pages 148 to 150. 
1428 See RK Agarwal, Hondu Law, Central Law Agency, Allahabad, Page 34. 
1429 As of 2001 Census of India. 
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religion.1430 The same, however, have been addressed by the Hon’ble Supreme 

Court in recent judgments.1431 

 

Christian Law: The initial status of Christian women under Indian Divorce 

Act, 1869 will also be scrutinized from this perspective. Flavia Agnes’ “work on 

law and gender inequality interweaves numerous perspectives into a meaningful whole”.1432 

The Christian law is summed in all three, Indian Christian marriage Act, 1872, 

Indian Divorce Act, 1869, & Concert Marriage Dissolution Act, 1936. The roots 

of Christian Law were also deeply embedded in the patriarchal beliefs, despite 

the quote from the Bible, “there is neither Jew or Greek, Slave not free, male or female, 

for you are all one in Christ Jesus”1433, however, the same did not remain when the 

patriarchal wave circled the globe. This is evident in the previous provisions 

wherein ‘cruelty’ and ‘desertion’ were not available to women as grounds for 

divorce, and strict orthodox methods of the Roman Church were being 

imposed upon them.  

 

The gist of the gender inequality doesn’t suffice the history of turmoil and 

countenance faced by women. The bigotry and patriarchy, though not inherent 

in the Hindu, Muslim, Parsi or Christian Personal Laws, have been cultivated to 

culmination by the severely male-dominated society and the lack of 

representation for women. From above, it can clearly be inferred that even 

though the religious scripts provide for equality, it is due to the 

misinterpretation that women are faced with bigoted practices. The same led to 

a full-swing wave of feminism that occupied the minds of most women in the 

country, and led to several reforms backed by women groups all across the 

country. 

                                                
1430 Mehak, “Parsi Personal Law”, (June, 2020), https://lawsisto.com/legalnewsread/NTgxMQ==/Parsi-Personal-Law 
(last visited on August 24, 2020). 
1431 VN Muralidharan, “Women’s Religious Rights After Inter-Religious Marriages”, SCC Online, 
https://www.scconline.com/blog/post/2018/02/28/womens-religious-rights-inter-religious-marriages/ (2018) (last 
visited on August 24, 2020). 
1432 Amrita Shodhan, “Women, Personal Laws and the Changing Juridical Practice”, Page 1259, Economic & Political 
Weekly, Vol 32 No 15, pages 1259-1261, published on https://www.jstor.org/stable/4409145 (last visited July 
29,2020). 
1433 The Holy Bible, Galatians 3:28. 
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REFORMS BROUGHT-IN BY THE FEMINIST GROUPS IN INDIA 

 

The feminist groups in India have made it a point to duly try to address the 

same, in order to bring about reforms that re-draw the personal laws in a more 

equitable way rather than to seek a complete striking-off of the personal laws. 

For instance, the Muslim women, while fighting for their rights in the cases 

against Triple Talaq strongly believed in the authority of the Holy Qur’an but 

not the way it was interpreted as to favor the men. They claimed that many 

rights inherent in the Qur’an for the women have been conveniently side-

stepped and have been interpreted in a way so as to give power to a patriarchal 

system, as in other personal laws as well. It was argued by the feminist groups 

that bringing about such facets of the personal laws was in clear violation of 

Article-14.  

 

“The overall feminist critique of the personal laws-that personal laws are gender discriminatory- 

has remained the same.1434 The feminist critique of personal laws is part of a broader set of 

scholarship that deals with legal norms from a critical feminist perspective or that engages 

critically with Indian women’s situation in the broader sociolegal conditions under which they 

lie”.1435 Religious personal laws are one of the root sources of gender based 

discrimination, and feminist groups seek to bring out reforms to make the 

personal laws more accommodating. A similar wave of feminist-based reforms 

has also impacted the Christian Personal Laws in the areas of marriage and 

divorce. The context of feminism in India is different from that of the western 

world. Unlike the western world feminism, the feminists in India focused more 

on preserving the secularism of all while removing those provisions in personal 

laws that degraded the rights of women. The feminists’ approaches have come 

a long way in providing for equitable rights for women, and can be traced down 

to the early 1800s. The same has also been instrumental in developing personal 

laws to fit the mould of the current social needs and circumstances. 

                                                
1434 Tanja Herklotz, infra at 39. 
1435 Literature Work on Feminism and Social Identity by:Rajeswari Sunder Ranjan, “The Scandal of the State: Women, 
Law and Citizenship in Postcolonial India”, Duke University Press, (2003). 
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As Agnes Flavia very well quoted, “UCC would inadvertently situate minority women 

in an antagonist relationship against their own communities”1436. To continue to preserve 

the diversity in India, an optional, gender-just egalitarian code cannot be 

introduced just yet. Though the idea of implementing UCC is in the books, I 

believe it cannot be brought in, owing to the secular nature of India, which 

would be violated if people weren’t given the right to practice their religion. 

Feminists of the previous generations believed in the unification of personal 

laws, the activists of today believe that gender equality is compatible with 

religious laws and practices with reforms, and argue that if UCC were to be 

implemented, the very basis of rights under Article 14 & 15 would be violated. 

Some landmark instances of reforms brought in by the feminist groups to 

amend religious personal laws are enlisted and elaborated upon hereunder. 

 

The feminist movement in India started off at a very early stage, during the 

revolts to prevent Sati. Feminism had a major impact on reforming the personal 

laws and kick-starting the women’s movement in India.  

 

The same inspired the Muslim women to voice out with the help of All India 

Muslim Personal Law Board, whilst being backed by the fact that “religion, 

feminist politics, and the question of women’s rights need to be understood that the intention 

between minority rights and women’s rights is accounted for.”1437 ‘Bharatiya Muslim 

Mahila Andolan’ was one such movement where women revolted against the 

domestic violence and the biased personal laws. Some of the first issues that 

were brought into picture were triple talaq and polygamy, which were addressed 

by the gradual reception to the movement.  

 

In one of the older cases, Bhikaji v. Rukmabai1438(1885), wherein the woman was 

a feminist who went on to be a practicing doctor, was faced with a suit for 

                                                
1436 Flavia Agnes, “Family Law Volume I: Family Law and Constitutional Claims”, 1st Edn., Journal of National Law 
University of Delhi, (July 30, 2018). 
1437 As noted by Zoya Hasan, “Gender, Religion and Democratic Politics in India”, Third World Quarterly, Vol 31, 
pp-944-950, (2010). 
1438 Bhikaji v. Rukmabhai 1885 ILR 9 Bom. 
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restitution of conjugal rights. Being the fierce fighter, she fought the case, 

highlighting the fact that she was given into child marriage, and was therefore 

not liable to be fulfilling any conjugal obligations. Rukmabai received support 

from several eminent people, for indicating courage to interfere with 

traditions1439 This case majorly influences the adult suffrage activists who went 

on to found ‘The Rukmabai Defence Committee’ to raise funds for her, eventually 

leading to the development of ‘Age of Consent Act’ of 1891; though it had only 

changed the age of consent to 12 years from 10, it acted as a stepping stone to 

several cases that took place in the later times, and brought up the Age of 

Consent to be on terms with the universal adult suffrage. Similarly, the social 

evil, Sati, was abolished by the enactment of the Sati Regulation Act, 1829. 

 

During the 1930s, Muslim Personal Laws witnessed a significant chain of 

reforms after the enactment of the Muslim Personal Law (Shariat) Application 

Act and Dissolution of Muslim Marriage Act, and provided for a more 

modernized approach towards the religious provisions. In addition to the same, 

seeing as there were no remedies for a Hanafi Muslim Woman to obtain a decree 

for divorce in court, several Hanafi jurists interpreted that it would be 

permissible for a Married Hanafi Muslim woman to get a decree for divorce 

under S.2 of the Muslim Personal Law (Shariat) Application Act. 

 

Hindu laws pertaining to inheritance of property in certain school were biased, 

which lead to the enactment of Hindu Women’s Right to Property Act, 19371440 

and Hindu Women (Removal of Disabilities) Act, 1946. The progress was 

gradual, from the transition to the Vedas, digests, and Upanishads to the 

modern laws. Before the amendments were brought in, the Hindu women were 

discriminated against in several aspects, especially in marriage. As per the 

Shastras and Vedas, marriage leads to a union of two people, which inherently 

means that the women became subordinates to men, and will not be considered 

                                                
1439 Latest Telegrams, The Express & Telegraph, January 1888, Page 21, https://www.telegraphindia.com/ (last visited 
on August 3, 2020). 
1440 Dr.SathiyaBama & Dr N.Neela, “Hindu Women’s Right to Property Act, 1937- A Study”, ShanlaxJournals, Vol.1(4), 
pp.1-6, (April, 2014). 
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as an individual person by themselves. Furthermore, the husband was allowed 

to marry multiple women, and the said women did not have a choice to end the 

marriage. It was after the recognition of women’s rights in the mid-1900s that 

the Hindu Marriage Act, 1955 extinguished and struck down most of the 

patriarchal provisions. Several changes brought in by the said Act reduced the 

inequality to a major segment. 

 

The Dowry Prohibition Act, 19611441 was also enacted after recognizing that several 

women were dying due to dowry harassment. Dowry, a payment on behalf of 

the bride during marriage, is an inherent concept in the Hindu Personal Law 

which turned out to be extremely discriminatory and was also leading to 

domestic violence, soon after which, the feminist groups took it up and 

conducted campaigns to curb the same, after which the legislation was passed. 

 

In Mohd. Ahmed Khan v. Shah Bano Begum1442 the matter of maintenance was 

brought up; and in 1974, S.125 of the Criminal Procedure Code incorporated a 

provision which made it mandatory for the Muslim husband to support their 

ex-wife beyond the prescription of iddat period, until she is able to support 

herself. This case however did not stop here but progressed onto the creation 

of Muslim Women (Protection of Rights on Divorce) Act, 1986 which struck down the 

conservative part of the previous laws and provided for alimony beyond the 

period of iddat. This provision of the Criminal Procedure Code is applicable to 

both women and children, irrespective of their religion or caste. 

 

At the beginning of 1980s, feminism took form in India, during which time civil 

liberty movements took a wide splurge, and a fight for human rights had begun. 

As this took swing, many groups understood the importance of reforming 

women’s rights. This period witnessed a rapid growth of women’s groups from 

towns and cities alike, who were campaigning for awareness regarding the same. 

“Feminist campaigns brought women’s issues into public view through a multi-pronged strategy 

                                                
1441 [Act No. 28 of 1961]. 
1442 Mohd. Ahmed Khan v. Shah Bano Begum 1985 SCC 556. 
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that included media exposure, strategic litigation, case work, public protests, consciousness and 

awareness raising at the local and national levels, and lobbying for changes in the law.”1443 

 

In the case of Mary Roy v. State of Kerala1444(1986), the Court held that the gender-

based discrimination with regards to inheritance do not hold good in case of 

Syrian Christians, even though the main question was not in the same lines. This 

judgment led to the impending affirmation of women’s rights in religious 

personal laws. 

 

Furthermore, owing to a drastic rise in the number of female feticide due to 

orthodox religious beliefs, the feminist groups resorted to a widespread 

movement against the pre-natal sex determination. Consequently, after the case 

of Centre for Enquiry into Health and Allied Themes v. UOI1445, the Pre-natal Diagnostic 

Techniques Act, 1994 which was not being implemented effectively was 

deliberated upon, and the Supreme Court made all and any form of sex 

determination techniques illegal and punishable by law.  

 

In 1995, in the case of Mary Zachariah v UOI1446 where the court initially denied 

divorce to the women on the grounds of cruelty or desertion, corrected itself 

after the feminist groups, religious segments and two prominent churches 

voiced out against it, and considering the validity of the Constitutional Provision 

to Right to Life and Liberty, upheld the aforementioned grounds for divorce. 

 

The third-wave feminism spread fast, and feminist groups were fighting for an 

equal status of the society when in 1999 the case of Githa Hariharan v. Reserve 

Bank of India1447was filed wherein the petitioner was denied the place as a 

guardian of her minor son, as the father was the natural guardian, and therefore 

the relief bonds in the name of her child can only be executed in the fathers’ 

                                                
1443 Elizabeth Mayer, “Feminist Advocacy, Family Law and Violence Against Women”, Routledge, p.315, (2018). 
1444 Mary Roy v. State of Kerala  [1986 AIR 1011]. 
1445Centre for Enquiry into Health and Allied Themes v. UOI [WP No 301 of 2000]. 
1446 Mary Zachariah v UOI (1995) 1 Ker LT 644. 
1447 Gita Hariharan v. Reserve Bank of India  [AIR 1999 2 SCC 228]. 
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name. This case came into the public eye, just as many women were beginning 

to fight for their rights and thus received major recognition; the Supreme Court, 

keeping in mind the provisions of the Constitution interpreted the provisions 

so as to grant equal status to both the mother and the father to be the natural 

guardian of the child. 

 

There have also been certain changes in the Christian and Parsi Religious Laws; 

the latter is covered by The Parsi Marriage and Divorce Act, 1936, which was 

amended from time to time to be on par with the changing social needs and 

circumstances, in addition to judicial approach towards the same. However, 

there have not been many changes made in regard to property inheritance 

intestate, due to the community’s fear of losing their sanctity in case of inter-

faith marriages, as they are already very less in number. There have been reforms 

brought in to the Christian personal laws through the Indian Divorce 

(Amendment) Act, 2001, which provided for equal grounds to both men and 

woman for the purpose of divorce. Not just that, but it also “a. Made Divorce 

available to men and women upon mutual consent b. removed the requirement of high court 

confirmation of lower court divorce decrees, c. increased alimony entitlements d. removed the 

punitive approach to adultery that authorized transfer of the property of adulterous women to 

their husbands or children.”1448 

 

In 2005 a reform was introduced under the Hindu Succession Act,1956 which 

provided for the female children to be equal coparceners, which recognized the 

equal right of women to own property. 

 

The feminist wave was strong and women’s rights were being prioritized, after 

constant support from the feminist groups and surveys on domestic violence 

towards women, The Protection of Women from Domestic Violence Act, 2005 was 

enacted in October, 2006. Domestic violence was defined in this Act for the 

very first time, addressing mainly the thousands of suffering women. The main 

                                                
1448 Supra Note 1436, page 317. 
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intent of this was to jab the patriarchal trajectories that have seeped into the 

homes of women, wherein they were being domestically abused, without any 

available remedy against it. In forthcoming cases, the Courts have interpreted 

the word ‘matrimonial’ relationships as ‘domestic’ relationships so as bring 

within the scope of the enactment even those couples who were not married 

but were living together.  

 

In another case1449, the Petitioner, who was a rape victim, filed a petition to abort 

her fetus which was diagnosed to be abnormal. Earlier, as per the Maternal 

Termination of Pregnancy Act, a fetus could not be aborted after 20 weeks, as 

killing of fetus was considered to be equal to killing a child. However, in this 

case, the Supreme Court held that the life of the mother is more important than 

that of an unborn child (24-week-old fetus), and granted permission to the 

victim to abort the pregnancy.  

 

Recently, the issue of triple talaq got wide recognition from women groups all 

across the country, especially Muslim women welfare groups. It was brought up 

in the case of Shayara Bano v. UOI1450 that triple talaq being granted constitutional 

validity is intertwined with the implementation of UCC1451 but eventually, the 

majority of the bench held triple talaq to be unconstitutional. The Holy Qur’an, 

as opposed to common belief, prescribes to avoid hasty divorces,1452but the way 

in which it was being implemented was clearly discriminatory, and allowed the 

men to grant divorces by uttering the word three times orally, in written, or 

through electronic-media, which lead to serious chaos for the Muslim women. 

Though it was also opposed by large sects of the community, and was followed 

by a lengthy discussion, The Muslim Women (Protection of Rights on Marriage)Act was 

introduced in 2019, whereby, it made all forms of triple talaq illegal with 

punishment of up to three years in jail. 

                                                
1449 X v. UOI [WP(C) 593 of 2016]; also see Meera Santosh Pal v. UOI [WP 17 of 2017]. 
1450 Shayara Bano v. UOI, WP No 118 of 2016. 
1451Unknown, Article on Triple Talaq, The Times of India, (May 13, 2017) 
https://timesofindia.indiatimes.com/topic/Triple-Talaq (last visited on July 30, 2020). 
1452 Harald Motzki, “Marriage and Divorce”, Encyclopaedia of Qur’an, page 279, (2006). 
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The entry of menstruating women into the holy temple of Sabarimala was 

restricted by the High Court of Kerala in 1991, which on the face of it is 

discriminatory. In 2018, after multiple outcries and petitions from the women 

groups, the Supreme Court lifted the ban on the entry of women into the 

sanctum sanctorum, and held that despite being based on a firm religious belief, 

the same is violative of Right to Equality, and is therefore unconstitutional.1453  

 

Rukhmabai’s case, Shayara Bano’s case and Shah Bano’s case are the dynamic 

examples of the reforms introduced by feminism, given that they were not just 

revolutionary but have also uplifted several struggling women. The feminist 

groups and orthodox religious laws have always been at odds, but the feminists 

do not see the personal laws as an enemy, rather they believe that amendments 

made to them would result in a better acceptance of the laws by the women of 

the country. Irrespective of the community, all women need to have basic rights 

and liberties and the same cannot be taken away from them in the name of 

religion, and the same must be granted to them. 

 

ISSUES STILL PREVAILING IN THE COUNTRY 

 

Despite the continuous struggle, some aspects concerning gender-injustice still 

prevail in the personal laws of India. The process of amending the laws is a 

lengthy one and it is also very challenging to bring about the same. This unit of 

the paper will trace out the still prevailing personal laws that are gender-biased 

or discriminatory against women. It shall include Hindu Succession Laws, 

Guardianship laws, Parsi Laws, Divorce Laws, etc. and how they discriminate 

against women, even in a world that has progressed well and is moving forward. 

The study will elaborate upon specific laws enshrined in the Hindu & Muslim 

Personal Law, and general laws in Christian and Parsi Law that act as a 

hindrance towards achieving gender equality, segregating between different 

personal laws as hereunder- 

                                                
1453 Indian Young Lawyers Association v. State of Kerala, WP No 373 of 2006, para 32. 
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Hindu Law- As per the Hindu Law, a woman’s right to adopt, maintenance 

laws, right to living in a house, widow’s property rights, succession rights and 

differences feature certain provisions that are in clear conflict with gender 

equality; the provisions of Mitakshara deprived a Hindu daughter of her parental 

property and inheritance.  

 

• Widow’s Rights: When it comes to the property rights of a woman, she 

can only inherit the property from the husband upon his death, and even 

then, the husband has an unopposed right to transfer his property to 

anyone other than the wife. A woman can be maintained by the father 

of the husband, in case of death of her husband, unless she remarries. 

• Inheritance of Property: In a general manner, male children acquire a 

share in the property soon after their birth, as a right. The female 

children, however, do not have such a right, wherein it is evident that 

such personal laws are discriminatory. However, this was soon changed 

by the enactment of The Hindu Succession (Amendment)Act, 20051454, 

whereupon female children are on par with the male children with 

regards to succession of property. However, the said laws are not 

exhaustive, given that in a predominantly male-dominated society, it is 

quite possible that the women will be left with little to no property if 

their male counterparts execute a will in favor of the male children of 

the family. 

• Right to Adopt: A woman in Hindu Law doesn’t have a right to adopt 

a child, that is, she cannot adopt a child without the consent of her 

husband, when they are married. In the case of Malti Ray Chowdhury v. 

Sudhindranath Majumdar,1455 the Court held that though there was a valid 

ceremony for adoption, the adoption cannot be construed to be valid 

since it was done by a woman. “Adoption has to be taken factually or legally 

                                                
1454 Hindu Marriage and Adoption (Amendment) Act, [Act 39 of 2005], 2005. 
1455 Malti Ray Chowdhury v. Sudhindranath Majumdar AIR 2007 Cal. 4 : (2007) 1 Cal LT 323 HC. 
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by the male in case of marriage, and not by the wife. In other words, wife has no 

capacity to adopt even with the consent of her husband.”1456 

 

Muslim Law: In Muslim Law, the provisions relating to age of marriage, 

witnesses to marriage, Mahr, polygamy, the reason for marriage, maintenance 

and succession are all the provisions that factor-in gender discrimination to 

some extent. ‘Shari’ah’, otherwise known as ‘path to be followed’ refers to the 

provisions of Islamic Law. The main source of the Islamic Law is the Holy 

Qur’an, which is further aided by other scriptures. 

 

 Islam is a religion of peace and serenity which does not explicitly discriminate 

between men and women, therefore, many women argue that the provisions of 

the same are interpreted in a way as to make them subordinate to men. For 

instance, the following aspects are considered: 

 

• Polygamy: In Islam, a man can marry as many as four wives, whereas, a 

woman can marry only one. In a case she marries more than one man, 

she will be liable under §494 of the Indian Penal Code1457, which provides 

for bigamy. 

• Witnesses: Under the Sunni School, a marriage ceremony must be 

performed in the presence of two male witnesses or one male and two 

female witnesses.  This is a clear sign of gender disparity. 

• Age of females for marriage: Under this law, a woman can get married 

after she attains puberty, or after attaining the age of 15 years.1458 

• Maintenance, Marriage & Divorce: “A Muslim Marriage called Nikah is not 

a sacrament but a civil contract made for the purpose of procreation. Consent of the 

bride and the bridegroom is the basis of this contract”1459 In all, a girl cannot be 

forced into marriage. However, when it comes to repudiation of 

                                                
1456 Ibid. 
1457 [Act 45 of 1860], §494. 
1458 Justice J Padriwala in Yunusbhai Usmanbhai Shaikh v. State of Gujarat, 2015 SCC Guj 6211. 
1459 As held in Amina v. Hassan Koya; 2003 6 SCC 93. 
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marriage, only those women who can support themselves choose this 

recourse, as the maintenance laws are not consistent with the interests 

of women. Under this law, a woman is entitled to maintenance only till 

the expiration of Iddat period, and not longer than that. 

• Property Rights: Before the enactment of the Shariat Act, 1937, Muslim 

women, like Hindu women, were subjected to serious discriminatory 

laws. Under this, there is an existence of a provision for equal 

inheritance rights to both males and females; however, the shares of the 

same differ drastically in the sense that a woman’s share is half of that 

of a man’s; it is a manifestation of the inequality that women are 

subjected to. 

 

Parsi & Christian Law: The laws pertaining to property and inheritance in the 

Parsi law are still very one sided, and there is no equality in the status of men 

and women in this regard. The inheritance and succession rights in the Christian 

Law are more favourable to the men, to this date. 

 

“All personal laws contain aspects that discriminate against women1460; the feminist critique 

of personal laws is part of a broader set of scholarship that deals with legal norms from a 

critical feminist perspective or that engages critically with Indian women’s situation in the 

broader socio-legal conditions under which they live.”1461 The societal issues faced by the 

women are several in number, and are not always a result of religious personal 

laws; for instance, despite several reforms as aforementioned, the issue of 

Dowry and Child Marriage are still very prevalent in India, in the sense that in 

cases where the family of the girl is not well-educated, she will be married off at 

a very young age, and the parents will find themselves in the need to arrange for 

Dowry to facilitate the marriage of the girl. The aforementioned are only the 

explicitly biased provisions of the personal laws, in the sense that there is a very 

                                                
1460 Tanja Herklotz, “Law Religion and Gender Equality: Literature on the Indian Personal Law System from a 
Woman’s Perspective”, page 254, (2017) https://www.tandfonline.com/doi/full/10.1080/24730580.2018.1453750 
(lastvisited on- August 10,2020). 
1461 Rajeswari Rajan, “The Scandal of the State: Women, Law and Citizenship in Post colonial India”, Chapter III, 
Duke University Press, (2003). 
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strong underlying situation to the same wherein, despite the various enactments 

and reforms, several women are still being subjected to orthodox religion based 

regulations, which are inconsistent with the principles of the modern law and 

the Universal Declaration of Human Rights. 

 

REFORMS THAT MUST BE BROUGHT-IN TO MITIGATE 

GENDER DISPARITY IN PERSONAL LAWS 

 

From the study, it is evident that though the personal laws underwent several 

changes from the time of their inception, there are still some provisions existing 

that are not on par with the current status of the society. Most people argue that 

the only way to completely end discrimination based on the religious personal 

laws is by the implementation of Article 44, which provides for Uniform Civil 

Code. It is argued that the implementation of UCC is provided for in the DPSPs 

and will be instrumental in integrating the society, to remove the unequal 

trajectories. It is said that the Founding Fathers of the Constitution considered 

UCC as a tool to bring about unity, and merge all religious categories into the 

mainstream.1462 Though UCC sounds like an ideal method to curb 

discrimination based on gender, it is not as simple to implement it, especially in 

a country like India. Under UCC people of all religions will have the same civil 

code, which as of now is not implemented nationally1463, given the complexity 

and sensitivity of personal laws. It would additionally mean that the people 

would have to defer from the provisions of their religious scriptures, which is a 

huge leap, and causes its implementation to be a difficult task as of the current 

circumstances. This is the reason why most feminist that fight for equality in 

religious personal right are not against the very idea of it, but recommend 

amendments to remove the provisions that are unreasonable and inconsistent 

with equality.  

 

                                                
1462 Latha Iyer, “Is it Time to Bring in UCC?”, SV Exclusive, (August, 2017) (last visited on August 24, 2020). 
1463 Krishnadas Rajagopal, “What is the Debate on UCC all about?”, The Hindu, (September 9, 2018) 
https://www.thehindu.com/news/national/what-is-debate-on-uniform-civil-code-all-about/article24903560.ece 
(last visited on August 24, 2020). 
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Apart from the implementation of UCC, the following are the suggestive 

reforms that must be brought in, to ensure the conservation of the Rights 

guaranteed under Article 14 & 15: 

 

Ø The Law Commission of India, instead of concentrating on constantly 

amending the personal laws must concentrate on the plurality of laws 

so as to put an end to the social discrimination against women. 

Ø It is not correct to say that the provisions of the Holy Qur’an warrant 

for an unfair method of divorce in the form of triple talaq when the 

Books clearly suggest an equitable method, which several people fail to 

follow. Provisions like these must be strictly considered so as to 

minimize the risk of the scriptures being wrongly interpreted to the 

disadvantage of women. 

Ø As inferred from the issues that are still prevailing, women must be 

granted equal inheritance rights as their male counterparts, and their 

position in the succession laws must be equal to that of men, any 

discrimination based on any religious reasons is violative of the 

provisions of the constitution, and is therefore unconstitutional. 

Ø Widows should be able to claim all such benefits as that of a legal heir, 

upon the death of their husbands, as they are duly entitled to the same.  

Ø Women must also be given the right and choice to continue to live in 

their matrimonial home after the marriage 

Ø All women from any community or religion must be entitled to 

maintenance from their husbands after divorce. 

Ø In case of Polygamy in Muslim Law, it must be ensured that the interests 

of the previous wives are conserved, and that they have equal rights on 

the estate of the husband as the others. Furthermore, women must also 

get an equal share in the property. 

Ø Women should not be discriminated against by putting up a religious 

front, and must be granted the same place as men in issues like marriage, 

divorce, pilgrimage, inheritance, child custody. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|812 

Ø Laws governing Divorce, Marriage, Child Custody and the like must be 

reformed in order to keep them on par with the ever-changing social 

requirements, so as to not render them discriminatory.  

Ø Women’s Studies Units must be established to monitor the oppression 

faced by women, and must be required to come up with reforms to 

mitigate the same.  

Ø With the implementation of such suggestive reforms, the gap between 

the manifesto of the feminists and personal laws can be bridged. 

 

  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|813 

CONCLUSION 

 

“Women have always been discriminated against and have suffered and are suffering 

discrimination in silence. Self-sacrifice and self-denial are their nobility and fortitude and yet 

they have been subjected to all equities indignities, inequality and discrimination”1464 So far 

as the Feminist Groups are concerned, their role has been revolutionary in 

bringing many discriminatory practices to an end. It was the feminist groups 

that drew attention to several such issues, and my means of campaigning and 

spreading awareness were able to get the attention of the Hon’ble Courts, State 

Legislatures and the Parliament, which in turn helped curb the discriminatory 

practices and brought in reformatory laws. It is the most efficient example of 

social and legal reform going hand-in-hand. 

 

Feminist groups are trying to free personal laws from the claws of patriarchy, 

and are coming together as a single unit to fight back against the unreasonable 

and oppressive provisions. The phenomenon is not a new one, and gender 

parity has been in the books for a long time. Women should be encouraged to 

not be dependent, and must inculcate the methods of gender equality and being 

independent rather than learning to be a subordinate to men. From the study, 

the conclusive outcome is that as of the current day, there are several such 

provisions in the personal laws that are widely discriminatory and grant a 

secondary status to women as opposed to men. Even without the 

implementation of UCC, the personal laws can prevail without causing hurdles 

to the growth of women, by bringing in necessary changes. The conceptual issue for 

legal scholars is to develop arguments that gender and religious autonomy can coexist.1465 With 

the help of education, awareness, social and legal reforms together, the personal 

laws can peacefully coexist with the wide spreading need for equality.  

 

                                                
1464 Monica Chawla, “Gender Justice- Women and Law in India” Deep&Deep Publications, New Delhi, (2006); as said by 
Justice K Ramaswamy. 
1465 Archana Parashar,  Gender Inequality and Religious Personal Laws in India, The Brown Journal of World Affairs, 
Vol 14, Page 111, (2008). 
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I believe that in the given scenario of the country, the implementation of the 

Uniform Civil Code would ultimately be a herculean task. India, as a secular 

country, treats all religions equally; however, a majority of the population is 

extremely sensitive towards the notion of having to give up their religious 

personal laws for a uniform code, therefore causing hindrances to the smooth 

implementation of the same. The phrase “unity in diversity” rightly captures the 

essence of India; in that, the citizens are governed by the supreme law of the 

land, i.e. the Constitution, while also being able to exercise and express their 

religious beliefs and practices, provided that such practices cannot, under any 

circumstances, deprive another of their rights.  I am of the opinion that the 

personal laws have evolved significantly, and although there is much scope for 

improvement, an active participation of the judiciary in the same would facilitate 

seamless personal laws in the league of gender-based discrimination.  

 

Personal laws are inherently discriminatory and from the paper, the consistent 

efforts of several groups have abolished many such laws. The current progress, 

however slow, is extremely significant, and has opened an arena of 

opportunities, and an elevated platform for women’s rights and interests. The 

Courts play a prominent role in reforming unsound laws, in that, the 

intervention of judiciary along with pro-active involvement of the social 

workers and relevant committees, such discriminatory laws can be traced down 

and eventually be eradicated. It is essential that the laws based on religious 

scriptures be reevaluated and re-written to ensure that the rights of the women 

are not being side-stepped. In today’s world it is especially relevant in the 

matters of family, including divorce, child custody, adoption, inheritance and 

succession.  

 

Furthermore, for the intricate issues of the personal laws to be shed light upon, 

it is essential for everyone to first be aware of the same, which can be achieved 

by active campaigning, forming committees to evaluate such provisions, and 

conducting workshops. In the new age, with information available at a tap of 

the finger, it has become tremendously convenient to share and discuss ideas; 
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consequentially, it also provides a wide, rapid platform to the citizens to voice 

out against such discriminatory provisions and bring into focus the eventual 

disparities caused by it. By being aware and acting against discrimination of any 

kind, one can contribute towards bringing about sustainable laws while retaining 

religious sentiments and values. The study can be concluded with a remarkable 

quote by Justice Sujata Manohar, “it is easy to eradicate deep seated culture values or to 

alter traditions that perpetuate discrimination. It is fashionable to denigrate the role of law 

reform in bringing about social change. Obviously, law, by itself may not be enough, law is 

only an instrument; it must be effectively used. And this effective use depends as much on a 

supportive judiciary as on the social will to change. An active social reform movement, if 

accompanied by legal reform, properly enforced can transform society. And an effective social 

reform movement does not need the help of law and a sympathetic judiciary to achieve its 

objectives”1466 

 

  

                                                
1466 As said by Justice Sujata Manohar. 
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ROLE OF INTELLECTUAL PROPERTY IN THE 

BUSINESS SECTOR 
-PRATEEK DHANKHAR* 

 

INTRODUCTION 

 

Whenever we hear the word intellectual property, the first thing which comes 

into our mind is creation of minds. Intellectual Property or IP as it is commonly 

known, is the literary and artistic works, symbols, names and images used in the 

field of commerce and business. Every IP possess a right just like any other 

property present in this world, and that right possessed by an intellectual 

property is known as Intellectual Property Right.1467 

 

Intellectual property right allows the holder of the intellectual property to 

benefit and gain interests from their creation or the creation they have invested 

in. Intellectual property rights are basically present to encourage creativity of 

persons and human endeavors which are necessary for the development and 

growth of mankind.1468  

 

Intellectual Property Rights have been existing since from a very long time, 

some saying that it's dates back to as back as Ancient Rome. However, 

considering the intangible nature of Intellectual Property, it has always been 

difficult to cover that what is protected by IP and what is not. Traditional 

property like goods, items or land are very easy in basis of determination of 

rights, use and interests present with the property. The main purpose of 

intellectual property from beginning has been to encourage wide variety for 

consumers. However, this right is provided only for a limited period of time and 

not for eternity.  Intellectual property rights include trademarks, copyright, 

                                                
* Student, 3rd Year, Rajiv Gandhi National University of Law.  
1467 https://www.wipo.int/about-ip/en/ 
1468 https://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf 
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patents, industrial design rights, plant variety rights, geographical indications 

and trade secrets.  

 

The US Trademarks and Patents Office in 2013 estimated that the intellectual 

property alone in the United States of America is worth of more than 5 trillion 

USD and is the source of employment for around 20 million American people. 

This value of intellectual property is considered to be very less as compared to 

the European Countries. Another intellectual property right which is becoming 

quite popular nowadays is trade secret. Trade secret is a method, formula, design 

which can help the holder gain economic advantage or business advantage over 

it' s competitors. One of the most famous trade secret in the present world is 

the trade secret of COCA-COLA. Coca-Cola has registered its formula for soft 

drink as its trade secret. 

 

The role of intellectual property in business sector is very prominent. A 

company has to always look for different ways to protect it' s property through 

licensing opportunities that the IP provides. A company in order to become 

successful and grow fast, always look for new opportunities to expand the 

products they are offering in the market and to increase the revenue of the 

company or you can say to constantly increase sales revenue and to successfully 

foray into new and bigger markets. Identifying the innovation in the initial days 

and taking proper measures to develop it place the company at a far better 

position than its competitors. The company should have a well planned and 

defined IP goal which can help in achieving business objectives and making the 

company grow. Intellectual Property is valuable for any company who wants to 

expand and is focused on new discoveries, research, and development in the 

field of that sector. For a company to reach its peak and develop new heights 

of success, it's very important that there shall be proper identification and 

implementation of the Intellectual Property Plans.1469 

                                                
1469https://m.economictimes.com/small-biz/legal/relevance-of-intellectual-property-for-
business/articleshow/49563911.cms#:~:text=Safeguarding%20intellectual%20property%20is%20critical,innovation
s%20and%20gain%20competitive%20advantage. 
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In Intellectual Property the most common and sought after type of protection 

is through Trademarks, Patent and Copyright.  

 

A trademark is used to protect brands. Anything can be trademarked including 

the name of the company, a word, its slogan, its design or logo, or any other 

unique device that identifies a product or organization. Trademarks are always 

registered in front of the appointed government body. Registering a trademark 

in an individual country protects the trademark in that country only. So, for 

example, a trademark registered in India would be protected only within the 

territorial borders of the country India. In most of the countries throughout the 

world, there is a National Patents Office which administers all the things related 

to trademarks.  

 

On the other hand, Patent is the right granted by the government to the inventor 

that permits the inventor to exclude others from making, selling, promoting or 

using that invention for the prescribed period of time. The patent system is to 

encourage people to make new inventions and to protect them which are unique 

and useful to society. Patents are only provided for inventions which are 

solution to specific technological problem, and which may have to be a product 

or process and generally has to comply with the following three requirements: 

it has to be a new invention; the invention shall be an obvious one and the 

invention shall be applicable industrially and must be of some use. However, 

the patenting authority can ask the person which she is granting the patent to 

disclose some information which is or was valuable in its discovery.1470 

 

Copyright is used to provide the creator exclusive rights for it' s sale, use and 

other rights related to that property. Copyright is not provided till eternity, and 

is only provided for a limited period of time. Copyright applies to products 

ranging from creative, intellectual, artistic forms. Copyright does not protect the 

                                                
1470https://smallbusiness.findlaw.com/intellectual-property/what-is-a-
patent.html#:~:text=A%20patent%20is%20a%20right,unique%20and%20useful%20to%20society. 
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information or the confidentiality but it protects the manner in which they are 

expressed before the society.  

 

TRADEMARK 

 

Trademark can be any slogan, symbol, name, product, device or word which 

protects the identity of the business and protect it from other business rivals. 

Once a thing is trademarked it can be protected legally if someone else tries to 

infringe the thing you have trademarked. However, not every item or thing can 

be trademarked, the thing must be uncommon and distinctive and should have 

a commercial value only then it would be able to be trademarked. 

 

It is not mandatory by law in any country of the world that the business should 

be trademarked, however, it is beneficial if they have their trademarks registered. 

The benefit of this is that in future if someone tries to evade in your business 

or tries to copy your business idea then you would be having a legal recourse 

and you can approach the court and stop this evasion. Trademarks also confirms 

the ownership of the product to the person, the person who got trademark over 

a property is considered as a legal owner of that property providing absolute 

rights to your product, and no one will be able to infringe the product, or it' s 

design or name in the jurisdiction where the trademark would be registered. A 

trademark protects the company and all of it' s products from any attempt of 

counterfeit by any other person or company in future.1471 

 

It has been noticed that some banks refuse to give funds and provide loans if 

the company does not has a trademark registered to its name. It is believed by 

banks that the companies who don't have their products trademarked are at a 

greater risk compared to other companies and can suffer huge losses at any 

point of time and can even go bankrupt. They are considered to be at high risk 

of infringement by other competitors. Getting a trademark provides great 

                                                
1471 https://www.marcaria.com/ws/en/articles/the-importance-of-trademarks-in-business. 
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protection for the owners as well as the consumers. Online Trademark 

databases have been set up which provide a portal of all the trademarks which 

have been issued and they give you a chance to search for similar trademarks 

before applying for your own trademark. Trademarked companies also come 

within the sight of the consumers and the market and they work hard to 

maintain their reputation and satisfy their customers.  

 

As of now, Google is considered to be the most valuable trademark with a 

market value of more than 44.3 billion dollars and Microsoft comes second with 

an estimated value of 42.8 billion dollars.1472 

 

PATENT 

 

A patent is an authority granted to the author or the inventor by the government 

of that country which permits the patent holder to stop others from using, 

making or selling that property or invention for a specific period of time. Patents 

were introduced to protect inventions that were for the betterment of mankind.  

Patents have been broadly divided into three categories in the United States of 

America: - Utility Patent, Design Patent and Plant Patent. 

Utility patent as of now is not granted in India and there has been constant 

pressure upon the government to start utility patent in the country. India needs 

a utility model because as of now the patenting process in India is quite complex 

and is a time consuming process. Introduction of Utility patent will make it 

short and easy and will simplify the patenting process. It would be a boost for 

MSME (Small and Middle Scale Industries) and the freelancers because they 

don't have enough resources and money to fulfill the strict patenting criteria in 

the country and to conduct test and trials. This make them loose out to big 

corporate houses who are no short on money or resources and can exploit and 

bend the system the way they want.1473 

                                                
1472 https://www.forbes.com/sites/seanstonefield/2011/06/15/the-10-most-valuable-trademarks/#743003f236b8 
1473https://www.biswajitsarkar.com/blog/intellectual-property/patent/the-indian-need-of-a-utility-patenting-
model.html#:~:text=Utility%20patents%20are%20granted%20for%2020years%20whereas%20Design%20patents
%20are,does%20not%20exist%20in%20India. 
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As of now, around 80% of the total applications in India are made by Non- 

residents, the reason being for this that most of the corporate companies are 

managed by their owners either from Europe or America. 

 

TRADE SECRETS 

 

Trade Secret is the process or practice followed by the company which is special 

and secretive and is not known to anyone outside the company. The secret must 

have been developed by the company on its own research and development 

program. The trade secret must have a great economic value and it must give 

the company advantage over its competitors. The main difference between a 

patent and trade secret is that in trade secret the secret is not publicly known 

whereas in patent the ingredients of the patent are publically known but they 

are protected. A trade secret is not a public information and their secrecy is 

protected by the holder.1474 The most famous example for Trade Secret is the 

secret formula for COCA-COLA, which is locked in a vault. It has not been 

patented since date, because to gain a patent the company would have to 

disclose what actually it is made of. Trade secret of Coca Cola has according to 

Forbes Magazine being valued around 50 billion dollars. 

 

  

                                                
1474 https://lexlife.in/2020/05/08/ipr-laws-in-india/ 
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CONCLUSION 

 

In India, IPR laws are divided in Patents, Trademarks, Copyrights, Industrial 

Designs and GI (Geographical Indication). India is a member of TRIPS (Trade 

Related Intellectual Property Systems) and after the introduction of TRIPS on 

1st of January 1995 has followed the rules and regulations laid down by it. Trade 

Mark Act, 1999; Copyright Act, 2012; Patents Act, 2005; Geographical 

Indication of Goods Act, 1999; Protection of Plant Varieties and Farmers 

Rights Act, 2001 are all laws which were made by Indian Parliament in relation 

to the TRIPS Agreement.  These IP laws are governed by the Ministry of 

Commerce and Industry by the respective Comptroller Generals.  

 

It is a well-known fact that only strong IPR laws are not enough and there is 

always need for a strong and fast enforcement mechanism in case of breach. 

India does not have a strong or definite mechanism, cases are piled up in courts 

for years, judgments are not easily enforceable. This all has downgraded the 

reputation of the country on the global platform and has tarnished the image of 

India. India is considered to be a weak nation in terms of IP protection laws as 

compared to other European or American Countries. European countries have 

a flexible and fast mechanisms which make the investors look toward that 

market, the people there are thoroughly trained and are experts in the field of 

Intellectual Property Rights. However, in India the professionals in the IPR 

related government authorities lack even basic fundamental knowledge. There 

is a dire necessity to improve the IPR laws in country and for the government 

to hire new staff and train them accordingly, only then there can be increase in 

the number of multinational companies using IPR laws for protection of their 

IP in India. 
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SALUS POPULI SUPREMA LEX AND PUBLIC 

NECESSITY- A STUDY 
-SAKSHI SRIVASTAVA* 

 

ABSTRACT 

 

Salus Populi Suprema Lex is the Latin legal principle that means that the welfare of the 

people is paramount. The maxim “salus populi suprema lex” is the law of all courts and 

countries. The individual right sinks in the necessity to provide for the public good. The maxim 

tends to imply the information that law exists to serve common good. Public health is considered 

as a common good and therefore laws are framed keeping public health a central issue. This 

maxim was given by Cicero who defines the maxim as- “The good of the individual ought to 

yield that of community” this phrase is based on the tacit agreement of any member of society 

that his personal health, property, liberty, and life could, under certain conditions, be damaged 

or even sacrificed for the greater good. Cicero was a renowned philosopher, politician, and 

lawyer. 

 

Keywords: Necessity, Public good, Public Health, Public Necessity. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
* Student, 4th Year, KIIT School of Law, Bhubaneshwar. 
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INTRODUCTION 

 

Salus populi suprema lex —the safety of the people is the supreme law. If Cicero’s 

maxim is correct, even constitutionally entrenched rights afford us only a limited 

protection against the state. When the safety of the people is under threat in an 

emergency situation, the law that governs is not the law of legally entrenched 

rights, but a judgment by some powerful office holder (e.g the president), about 

what it takes to secure the safety of the people. Rights are therefore neither 

inalienable nor illimitable since some body or person—in Cicero’s time the 

consuls—may legitimately strip people of their rights or severely limit their 

rights in at least one kind of situation, the situation of an emergency1475. 

 

 “Salus populi suprema lex”, is a flawed suggestion since it perceives just one factor, 

undercutting and negating the efficient functioning of government and the 

nature of men. Simply put, the idea implies that the welfare of the people is 

paramount. Welfare is primarily referred to as the enforcement of individual 

rights by the government. However, 'salus populi suprema lex' has increasingly 

become a part of the neo-liberal domain, along with the ludicrous concepts of 

'social contract,' 'greater good,' 'summum bonum'. These ideas were popularized 

by the likes of Immanuel Kant. The liberal and socialist concept of "welfare" is 

something that is beneficial to society as a whole. This good is accomplished by 

whatever means are necessary. This implies that as long as everybody gains 

benefit from a particular social welfare, it is good and moral regardless of the 

fact that it is achieved through immoral or evil means1476. 

 

Salus populi suprema lex does not have a virtual end. It is an absolute inherent 

power of the people and as such it is enjoyed by many applications. Salus populi 

suprema lex also follows that no law and no officer of the people, elected or 

appointed, is above the will of the people. 

                                                
1475(Straumann, Benjamin .,Crisis and Constitutionalism.NewYork: Oxford University Press, 2016). 
1476Froi Vincenton,‘Salus populi suprema lex is an evil concept’,The Vincenton Post(July 28, 
2010)https://fvdb.wordpress.com/2010/07/28/salus-populi-est-suprema-lex-is-an-evil-concept/). 
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SALUS POPULI SUPREMA LEX AND PUBLIC NECESSITY 

 

The defence of necessity is based on this legal maxim. It gives the state or an 

individual a privilege to take or to use the property of another in an emergency 

situation to protect the community or society as a whole from a greater harm 

that would have occurred if the defendant had not committed the trespass. The 

behaviour consists of damaging or appropriating another's asset. Public 

necessity serves as an absolute defence and the defendant is not responsible for 

any damages incurred by an infringement. Sometimes, the defendant must be a 

state employee in order to claim the defence of public necessity. 

 

Public necessity emanates primarily closer towards public adversity. In order to 

eliminate the threat, it is essential that there is destruction or compromise of the 

property of individuals. The defence of public necessity can be taken extensively 

under three circumstances- first in cases of fire, second in the interest of national 

defences and third during the natural calamities. There are a plethora of cases 

wherein the question of public necessity has been discussed. Where there is 

crisis to the entire community or many people and where public interest is 

involved, there is complete privilege to damage, destroy or use real or personal 

property. A final point that is to be considered is public necessity. It makes its 

appearances mainly as a defence to trespass torts – assault and battery, false 

imprisonment, trespass to land, trespass to goods. 

 

Illustration- “A ship that had run into difficulties found it necessary to discharge 

its cargo oil, thereby polluting beaches which belonged to the plaintiff. Since the 

discharge of the oil was necessary to save the crew, and not only the ship, it was 

accepted that the defence of necessity applied. The first case which was filled 

with reference to public necessity was Surocco v Geary1477. In this case the 

defendant, a public official , destroyed plaintiffs’ house in an attempt to halt the 

progression of a fire in the city. Plaintiff sued to recover for the damages 

                                                
1477Surocco v. Geary, ,3 Cal 69, 58 Am 385 ,(Cal SC)(Dec1853). 
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sustained by destruction. The defendant was not a person who tears down or 

destroys the house of another. Under apparent necessity, during a deadly fire, 

in an effort to save the adjacent buildings and to stop the fire’s progress, in good 

faith, he acted the way he did, hence cannot be held liable in an action by the 

owner in connection with the destroyed property. 

 

The major issue for the defence of public necessity is whether compensation is 

owed to the plaintiff or not. In cases involving both public and private necessity, 

there is no liability for technical torts, be it trespass or conversion. However, 

with respect to public interest, there is a general rule that no reimbursement is 

due, although there are several exceptions. 

 

RELATIONSHIPS OF PUBLIC NECESSITY WITH OTHER 

CONCEPTS  

 

Trespass  

 

One is entitled to perform an act which would otherwise be a trespass to land 

or property if the act is reasonably assumed to be required for the purpose of 

preventing a public catastrophe. It is pertinent when one interferes with 

property or goods in the hands of another in a fair attempt to defend against a 

common threat or to avoid or mitigate the effects of fire , flood, earthquake or 

disease.One is not subject to giving any compensation if he/she trespasses to 

the land or goods of others in order to save the rest of the public from a greater 

calamity that could have taken place if one has not committed trespass. 

 

Illustration:  

(1) Throwing goods of the passengers overboard a ship to lighten it for 

saving the ship or persons on board the ship. 

(2)  Pulling down a house to stop further spread of fire to others houses.  
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Destruction by Civil Authorities  

 

There are cases involving police powers exerted by the authorities or in the 

absence of the officials. Situations in which private property has been damaged 

in order to avoid a greater jeopardy to the public are as follows- 

 

1. Cases of fire- 

 

A region of public concern includes a fire emergency. It is the responsibility of 

both the authorities and  individuals , when a fire tries to destroy the entire 

community, to destroy the property of few in effort to stop the spread of fire.As 

mentioned above in the case of  Surocco v. Geary1478 there was no compensation 

paid to the plaintiff as the act was done in order to prevent the community from 

the spread of fire. 

 

2. Cases involving Flooding, Contagious diseases and Crazy Dogs- 

 

When there are situations such as floods, spread of infectious diseases and a 

mad dog an individual can take necessary actions which would conclude to 

trespass to others. For example in the case of  Newcomb v. Tisdale1479 The 

defendant cut a levee off the river in an effort to stop the water from triggering 

the flood, and as a consequence of which the crops of the plaintiffs were 

destroyed, when the water reached his property. The plaintiff sued the 

defendant for damage caused, the court held that the defendant was not liable 

because the levee had been cut in order to save life and property. Similarly, in 

the case of Seavey v. Preble1480 The plaintiff was a smallpox patient and was advised 

to remove the wallpaper from the wall, in order to disinfect the room in which 

he was confined, as there were 107 cases of smallpox in the city that winter . 

Doctors and nurses asserted that the wall paper in the plaintiff's room, especially 

                                                
1478 id . 4.  
1479Newcomb v. Tisdale, 62 Ca l575,( Aug. 30, 1881). 
1480Seavey vs. Preble ,64 Me. 120, (Jan 01 1874 ). 
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near his bed, had been infected and that the patient had to remove the paper 

and disinfect the wall with quicklime. The doctor ordered this in the rooms of 

other smallpox patients as well. The plaintiff sued the defendants for trespassing 

and removing wallpaper from his house. The court declared that, in order to 

avoid the spread of infectious diseases, individuals may be seized and deprived 

of their liberty or forced to leave the state; private houses may be converted into 

hospitals; buildings may be broken; articles open or contaminated may be 

confiscated or destroyed; and many other items taken into consideration for 

stopping the spread of the disease would not be considered a gross violation of 

the rights of persons and property. This is justified on the same basis that houses 

are allowed to be torn down to stop the inferno. In such cases, Salus populi 

suprema lex — the protection of the citizens is the supreme law — is the guiding 

principle. 

 

In Putnam v. Payne1481 in this case the plaintiff brought an action for damages in 

connection with the killing of his dog. A few days earlier, the dog had been 

attacked by a mad dog who might have been rabid. The defendant while passing 

through the village saw the plaintiff’s dog running loose and shot him dead as 

an ordinance was passed in the village about the mad dogs which provided that 

it was lawful for any person to kill any dog which should be found at large in 

the village. The court concluded that the defendant was fully justified in killing 

the dog under the circumstances upon common law principles of necessity. The 

dog was a dangerous and unruly animal, and yet his owner permitted him to run 

at large. The public safety demanded something to be done . In addition, the 

dog had been attacked by a mad dog and had an infectious disease that would 

further cause disturbance. 

 

 

 

                                                
1481Putnam v. Payne 13 Johns. 312 (N.Y. Sup. 1816)) 
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Cases Involving Harm to Property By Police In Apprehending Criminal 

Suspects 

 

Many courts have declined to award compensation in cases where private 

property is damaged or destroyed as a result of police intervention in the process 

of the arrest of criminal suspects. The courts make an exception to "public 

necessity" to justify non-compensation. In the case of Wegner v.Milwaukee Mut. 

Ins. Co.1482 involved a situation in which a fleeing suspect took refuge in the 

plaintiff’s residence. The police surrounded the building and, when the 

perpetrator defied the orders to surrender, shot tear gas and released a few 

chemicals into the property. As a result, the suspect was captured, but the 

plaintiff's home had been demolished for a totum of $71,000. The court held 

that there was damage to the third party based on public necessity. The 

municipality was held to compensate the innocent party for the damages caused. 

 

Negligence 

 

In order to raise the defence of public necessity there must be-an actual (or what 

seems to a reasonable man to be actual) danger the steps taken must be 

reasonable in the light of all the facts. Thus if the claimant relies on an allegedly 

negligent act, the defence of necessity cannot be considered, for the same 

standard would be applied to determine the issue of both necessity and 

negligence. Accordingly, in Rigby v Chief Constable of Northamptonshire1483The 

police were held liable for firing a CS gas canister into the claimant's shop to 

flush out a dangerous psychopath without having adequate fire-fighting 

equipment available. The shop was burned out. The judge held that necessity 

was a good defence to trespass in such an emergency, but that the police were 

liable in negligence for their failure to ensure that they had sufficient fire-

fighting back-up when the canister was released into the claimant’s shop. 

 

                                                
1482Wegner v. Milwaukee Mut. Ins. Co., 479 N.W.2d 38 (Minn. 1992) 
1483 Rigby v Chief Constable of Northamptonshire,2 All ER 985(1985) 
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But note that in the above case, although negligence action was in play as well 

as trespass action, the necessity defence was thought relevant only to trespass. 

The reason for this is that necessity is not needed in negligence because all the 

relevant facts will already have been taken into account in the issue of breach of 

duty. It would be contradictory to say that the defendant was at fault and yet 

that what the defendant did was ‘reasonably necessary’ because of an 

emergency. If the defendant can prove the defence, that the claimant will not 

be able to prove that the defendant acted unreasonably. This case can be applied 

to determine the issue of both necessity as well as negligence by applying the 

reasonable man test. A defendant when acting under compulsion of necessity 

must always be in a position to demonstrate that he has acted reasonably. 

 

CRITICISM 

 

Public Necessity is said to be an absolute defence, but it does not seem fair from 

the point of view of justice and equality that an individual suffers harm but 

cannot obtain any compensation under the law of torts, which was the primary 

motive of wrongdoing, i.e. to provide relief to the victims. In Surocco v. Geary1484, 

the key intent of  torts is left out, and Surocco suffers damage, and instead of 

any indemnification, the court held that no misdeeds had been committed 

because it was a matter of public interest, and that private individuals  good 

often need to be sacrificed for greater social good. But then in Wegner v. 

Milwaukee Mutual Ins. Co.1485 the court held that, if an individual suffers a loss for 

the benefit of the State, it is the duty (reciprocal) of the State, by taxation, to 

compensate for his or her losses and not the individual's obligation for his or 

her suffering. The decision to seek damages is now a matter of public policy 

and, more generally, compensation is actually being given. 

  

                                                
1484 Surocco v. Geary, ,3 Cal 69, 58 Am 385, (Cal SC)(Dec1853). 
1485 Co.Wegner v. Milwaukee Mut. Ins. Co., 479 N.W.2d 38 (Minn. 1992). 
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CONCLUSION 

 

The courts have been consistent in maintaining the principle of need in 

connexion with the infringement of property rights in order to prevent further 

harm. The maxim salus populi suprema lex applies to the defence of necessity, 

infact whole defence of necessity is based on this maxim. However, the issue of 

compensation has been a case-specific one, many of the findings seem 

instinctive, while others seem unjust. Infringement of land in the event of public 

interest is not subject to the duty to pay compensation, even though there is 

sufficient material harm to the land. However, the one who commits an act of 

public necessity thus prevents public calamity, the actor as such does not gain 

personal advantage from the circumstance, but the general public does. 

 

Necessity reflects elasticity to law and punishment, and a human touch; it 

provides a safety mechanism for people to violate the law in situations of 

desperate need, and the violation of the law in such a case is justified in such a 

way that such an act is not penalized. Necessity as a defence is new and emerging 

in contrast to other defenses, such as the act of God, etc., which have been 

thoroughly discussed and developed over time. Necessity needs to be 

challenged and its intricacy figured out. Being a contemporary defence, it has 

many drawbacks and features ignored. Necessity is a defence, which requires 

case-by - case review and thus does not have a rigid rule of interpretation and 

relies on the circumstances. It’s in the womb of the future, how necessity would 

be evolved in the upcoming time, in between the matters of strict liability and 

absolute liability. 

 

Legislation has sometimes modified this law, but in no set pattern. 

Compensation is sometimes rewarded to the plaintiff and sometimes it is not. 

There are even some statutes which expand the privilege to destroy property 

without any compensation. The scope of public necessity, such as that of some 

other defenses of intentional wrongdoing, is extended by judicial application 
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wherever the action of the defendant appears justified by a reasonable 

interpretation of the appearance, even if it is later shown to be incorrect. 
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SIMULTANЕOUS ЕLЕCTIONS IN INDIA: 

A POSITIVЕ APPROACH TO SЕRVЕ THЕ 

PURPOSЕ OF DЕMOCRACY 
- ADV. MOHAMMAD NADEEM* 

 

ABSTRACT 

 

Simultaneous election is a really positive approach to ensure consistency, continuity, and good 

governance, which are integral to democracy. India is the largest democracy in the world. 

Therefore, it's the responsibility of India to maintain the democratic structure. Еlections are 

held to achieve the purpose of democracy that implies good governance also. Continuous elections 

are a threat to the democracy that bеcomеs main goals for political parties. Simultaneous 

election is a positive approach for a democratic country to ensure consistency, continuity, and 

good governance, and thеn еlеctions will bе thе mеans to achiеvе thе purpose of democracy and 

not an еnd in thеmsеlvеs. 

 

Key words: Simultaneous Elections, Political Parties, Democracy, Good 

Governance. 
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INTRODUCTION 

 

Simultaneous еlеction rеfеrs to holding еlеction to Lok sabha and statе 

lеgislativе assеmbliеs simultanеously, oncе in a fivе yеar. At prеsеnt thе еlеction 

to thе Lok sabha and all statе Lеgislativе assеmbliеs arе not bеing hеld 

simultanеously. Somеtimеs еlеction to statе lеgislativе assеmbliеs happеn with 

еlеction to Lok sabha, for еxamplе-2014 lok sabha еlеction wеrе hеld along with 

thrее statе lеgislativе assеmbliеs arе-Andhra Pradеsh, Sikkim, and Orissa. Thе 

idеa of simultanеous еlеction is not nеw to India bеcausе thе first post-

indеpеndеnt gеnеral еlеction (1951-1952) to lok sabha and along with all thе 

statе lеgislativе assеmbliеs was hеld simultanеously, this practicе of 

simultanеous еlеction continuеd till 1967 gеnеral еlеction. This practicе got 

disruptеd duе to prеmaturе dissolution of somе statе lеgislativе assеmbliеs in 

1968 and thеrеaftеr thе lok sabha itsеlf dissolvе prеmaturеly in 1970. As a rеsult 

thе еlеction to thе lok sabha and statе lеgislativе assеmbliеs arе bеing hеld 

sеparatеly. At prеsеnt thе Еlеction commission of India has to conduct еlеction 

to many statеs lеgislativе assеmbliеs еvеry yеar. 

 

This idеa of simultanеous еlеction was floatеd by thе formеr dеputy primе 

ministеr of India L K Advani. At prеsеnt thе idеa supportеd by thе primе 

ministеr and prеsidеnt as wеll. Howеvеr thе formеr prеsidеnt Pranav Mukharjее 

also еndorsеd thе idеa of simultanеous еlеction during thе joint sеssion of 

parliamеnt. Thе formеr Vicе Prеsidеnt Bhairon Singh Shikhawat proposеd a 

solution that was mandatory rеviеw provision for no-confidеncе motion that 

will prеvеnt thе prеmaturе dissolution of Lok sabha and Statе lеgislativе 

assеmbliеs duе to political instability. Thе law commission alrеady 

rеcommеndеd in its 170th rеport on Rеforms & Еlеction 1999 and thе 

parliamеnt standing committее of law and justicе in its 79th rеport also favorеd 

thе idеa of simultanеous еlеction. Еlеction commission also supports thе idеa. 

Thе idеa is supportеd bеcausе of its advantagеs arе- 1) It will rеducе thе еlеction 

еxpеnditurеs. 2) It will rеducе thе divеrsion of human rеsourcеs for еlеction 
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dutiеs. 3) Stability in govеrnancе. 4) It holds dеvеlopmеnt programmе. 5) It will 

rеducе thе traffic problеm. 

 

PRЕSIDЕNT'S RULЕ AND SIMULTANЕOUS ЕLЕCTION 

 

It’s oftеn that thе cеntral govеrnmеnt misusеd its powеr undеr Articlе 356 by 

imposing prеsidеnt’s rulе in statеs rulеd by opposition party as a rеsult of prе-

maturе dissolution of statе еlеction. Similarly, thе statе govеrnmеnt dissolvеs 

thе prеmaturе local bodiеs’ еlеction for political rеasons. Thе combinеd еffеct 

has rеsultеd in staggеrеd еlеction.  

 

1. Thе Committее notеs that proclamation of Prеsidеnt's Rulе in Statеs undеr 

Articlе 356 of thе Constitution, by thе Union Govеrnmеnt has bееn madе morе 

than onе hundrеd timеs sincе commеncеmеnt of thе constitution еithеr to: (i) 

dismiss thе еlеctеd govеrnmеnt of thе Statе and dissolvе thе Statе Lеgislativе 

Assеmbly; or (ii) put thе Statе Lеgislativе Assеmbly undеr suspеndеd animation 

for cеrtain pеriod. 

 

2. As rеportеd in Sarkaria Commission Rеport on Cеntrе-Statе Rеlations 

(1988), Articlе 356 was usеd sparingly (only twеlvе timеs) till 1967 (Fourth 

Gеnеral Еlеction) starting with Statе of Punjab in 1951.It was frеquеntly usеd 

as many as sixty two timеs in nеxt еightееn yеars aftеr Fourth Gеnеral Еlеction. 

It was usеd as an instrumеnt to handlе constitutional crisis еmеrging aftеr thе 

fall of еlеctеd govеrnmеnt duе to dissеnsion or dеfеction in ruling party of thе 

Statе during thе pеriod bеtwееn 1970s and 1980s. 

 

3. Thеrе arе еvеn many instancеs whеrе Statе Lеgislaturеs of as many as ninе 

Statеs (Bihar, Punjab, Haryana, Himachal Pradеsh, Uttar Pradеsh, Madhya 

Pradеsh, Wеst Bеngal, Odisha and Rajasthan) wеrе dissolvеd еvеn though thе 

thеn Govеrnmеnt of thosе Statеs was еnjoying confidеncе of thosе Statе 

Lеgislaturе in 1977 and 1980, aftеr Sixth and Sеvеnth Gеnеral Еlеctions to Lok 
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Sabha on thе wrong prеmisеs that еlеction to Lok Sabha has disclosеd that 

pеoplе havе lost faith in partiеs which wеrе holding officеs in thosе Statеs. 

                 

Thе Sarkaria Commission has notеd that Prеsidеnt's Rulе imposеd in 

thirtееn casеs whеrе thе Govеrnmеnt of thosе Statеs was еnjoying thе support 

of Statе Lеgislaturе. Furthеrmorе, in morе than fiftееn casеs option for 

formation of altеrnativе govеrnmеnt was dеniеd bеforе imposition of 

Prеsidеnt's Rulе. That Commission found twеnty six instancеs (out of sеvеnty 

fivе casеs at that timе) whеrе proclamation of statе еmеrgеncy was inеvitablе: 

That Commission has rеcommеndеd a sеriеs of mеasurеs to prеvеnt malafidе 

usе of Prеsidеnt's Rulе which lеd to prеmaturе dissolution of Statе Lеgislativе 

Assеmbliеs at thе instancе of Union Govеrnmеnt 

 

Howеvеr holding simultanеous еlеction oncе in a fivе yеar may facе logistical 

challеngеs. 1) Thе constitutional amеndmеnt (Articlе-

83(2),85(2)b,172(1),174(2)b,356) rеquirеd to conduct Lok Sabha and Statе 

Lеgislativе еlеction Simultanеously oncе in a fivе yеar. 2) Thе strеngth of 

sеcurity pеrsonal would challеnging task. 3) To rеducе thе еxpеnditurе of 

political partiеs would bе challеnging. .4) To maintain Statеs Govеrnmеnt 

importancе would bе challеnging task. 

 

HISTORY OF ЕLЕCTIONS IN INDIA 

 

Articlе 324, of thе Constitution of India providеs that thе supеrintеndеncе, 

dirеction, control and conduct of all еlеctions to Parliamеnt, Statе Lеgislaturеs, 

Prеsidеnt and Vicе-Prеsidеnt shall bе vеstеd in thе Еlеction Commission of 

India. To facilitatе thе conduct of еlеctions by thе Еlеction Commission of 

India, thе Parliamеnt has еnactеd thе Rеprеsеntation of Pеoplе Act, 1950 and 

Rеprеsеntation of Pеoplе Act, 1951 and thе Rulеs framеd thеrеundеr, viz., 

Rеgistration of Еlеctors Rulеs, 1960 and Conduct of Еlеction Rulеs, 1961. Thе 

budgеtary allocation for conduct of еlеctions and functioning of thе Еlеction 
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Commission of India is providеd as a sеparatе grant undеr thе Dеmands for 

Grants of thе Ministry of Law and Justicе. 

 

Thе Gеnеral Еlеction to all Sixtееn Lok Sabha along with thеir datеs of 

constitution and dissolution sincе 1952 is givеn in thе tablе bеlow1486: 

 

LS Last Datеs of 
poll 

Datе of thе 
constitution 
of loksabha   

Datе of thе 
constitution of 
govеrnmеnt 
/cabinеt 

Datе of 
thе first 
sitting  

Datе of thе 
еxpiration of 
thе tеrm 

Datе of thе 
dissolution 

1 21.02.52 02.04.52 13.05.52  

 

13.05.52  12.05.57  04.04.57 

2 15.03.57 05.04.57  17.04.57  10.05.57  09.05.62  31.03.62 

3 25.02.62 02.04.62  10.04.62  16.04.62  15.04.67  03.03.67 

4 21.02.67 *27.12.70 

 

04.03.67  13.03.67  16.03.67  15.03.72 

5 10.03.71 15.03.71  18.03.71  19.03.71  18.03.77  *18.01.77 

6 20.03.77 23.03.77  

 

24.03.77  25.03.77  24.03.82  *22.08.79 

7 06.01.80 10.01.80  

 

14.01.80  21.01.80  20.01.85  31.12.84 

8 28.12.84 31.12.84  31.12.84  15.01.85  14.01.90  27.11.89 

9 26.11.89 02.12.89  02.12.89  18.12.89  17.12.94  *13.03.91 

10 15.06.91 20.06.91  21.06.91 09.07.91  08.07.96  10.05.96 

11 07.05.96 15.05.96  16.05.96  22.05.96  21.05.01  *04.12.97 

12 07.03.98    10.03.98  19.03.98  23.03.98  22.03.03  *26.04.99 

13 04.10.99 10.10.99  13.10.99  20.10.99  19.10.04  *06.02.04 

14 10.05.04 17.05.04  22.05.04  02.06.04  01.06.09  18.05.09 

15 13.05.09 18.05.09  22.05.09  01.06.09  31.05.14  

 

18.05.14 

16 12.05.14 18.05.14  26.05.14  04.06.14  03.06.19  

 * Mid-tеrm polls wеrе hеld, Dissolution look placе еvеn bеforе thе еlеctions. 

                                                
1486 The Last dates of Poll in column (2) are based on reports of the Election Commission. Source: Statistical 
Handbook (2014) published by the Ministry of Parliamentary Affairs, Government of India. 
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Cyclе of Simultanеous Еlеctions 

 

Thе First Gеnеral Еlеctions to Housе of Pеoplе (Lok Sabha) and all Statе 

Lеgislativе Assеmbliеs wеrе hеld simultanеously in 1951-52. That practicе 

continuеd in thrее subsеquеnt Gеnеral Еlеctions hеld in thе yеars- 1957, 1962 

and 1967. Howеvеr, duе to thе prеmaturе dissolution of somе Lеgislativе 

Assеmbliеs in 1968 and 1969 , thе cyclе got disruptеd. In 1970, thе Lok Sabha 

was itsеlf dissolvеd prеmaturеly and frеsh еlеctions wеrе hеld in 1971. Thus, 

Thе First, Sеcond and Third Lok Sabha еnjoyеd full fivе yеar tеrms. Thе tеrm 

of thе Fifth Lok Sabha was еxtеndеd till 1977 undеr Articlе 352. Aftеr that, thе 

Еighth, Tеnth, Fourtееnth and Fiftееnth Lok Sabha could complеtе thеir full 

fivе yеar tеrms. Thе Sixth, Sеvеnth, Ninth, Еlеvеnth, Twеlfth and Thirtееnth 

Lok Sabha was dissolvеd prеmaturеly. As a rеsult of prеmaturе dissolutions and 

еxtеnsion of tеrms of both thе Lok Sabha and various Statе Lеgislativе 

Assеmbliеs, for thе last forty еight yеars thеrе havе bееn sеparatе еlеctions to 

Lok Sabha and Statеs Lеgislativе Assеmbliеs and thе cyclе of simultanеous 

еlеctions has bееn disturbеd. 

 

WRITTЕN SUBMISSIONS OF RЕCOGNIZЕD POLITICAL 

PARTIЕS1487 

 

1. All India Anna Dravida Munnеtra Kazhagam (AIADMK), supportеd 

thе idеa of simultanеous еlеction. 

 

Howеvеr, thеrе arе likеly to bе somе kеy issuеs which would havе to bе rеsolvеd 

bеforе such a practicе can bе adoptеd. It еntails that thе Lok Sabha and thе 

Statе Assеmbliеs would havе a fixеd tеrm. This is similar to thе fixеd Tеrm 

Parliamеnts Act, 2011 in thе UK, whеrе thе еlеctions havе bееn fixеd for еvеry 

fivе yеars and thе еlеctions can bе hеld prior to that only if:- 

                                                
1487 79th Report on Feasibility of Holding Simultaneous Elections to the House of People (Lok Sabha) and State 
Legislative Assemblies, 2015. 
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Two-thirds of thе majority of thе Housе of Commons votе for frеsh еlеctions; 

or Thе Govеrnmеnt falls bеcausе of a votе of no-confidеncе, and anothеr 

Govеrnmеnt cannot pass a confidеncе motion within fourtееn days. 

 

Having simultanеous еlеctions in India would mеan that both thе Lok Sabha 

and Statе Assеmbliеs should first bе givеn a fixеd tеrm. Togеthеr with thе fixеd 

tеrm, fixеd datеs of еlеction and counting should also bе announcеd as in thе 

casе of thе Prеsidеntial Еlеction in thе Unitеd Statеs. This will еnablе thе 

political partiеs to prеparе thеmsеlvеs wеll for thе еlеctions.   

 

Furthеr thе datеs will not bе lеft to thе Еlеction Commission of India, who 

suddеnly call for a Prеss Mееt and announcе thе Еlеction schеdulе, from which 

timе thе Modеl Codе of Conduct comеs into forcе. 

 

Howеvеr, еvеn aftеr that furthеr problеms will arisе Firstly, in adjusting thе 

rеsidual timе pеriod of thе еxisting Statе Assеmbliеs which arе currеntly not 

cotеrminous with thе Lok Sabha. Will thе tеrms of thеsе Assеmbliеs bе 

еxtеndеd or cut short? Norms would havе to bе workеd out for this. This is 

particularly rеlеvant sincе a largе numbеr of Statеs including Tamil Nadu will 

go to thе polls bеforе thе nеxt Parliamеnt Еlеctions schеdulеd in 2019. It could 

mеan that thе nеxt Lеgislativе Assеmbly in Tamil Nadu may havе a tеnurе only 

from 2016 to 2019, whilе Uttar Pradеsh, Punjab, Goa, еtc. will havе tеnurеs 

from 2017 to 2019, and Bihar from 2015 to 2019. Thеsе abеrrations arе 

inеvitablе if a policy of simultanеous еlеctions is adoptеd . 

 

2. Asom Gana Parishad (AGP) has statеd that it supports thе idеa of 

holding simultanеous еlеctions:- It would rеducе financial burdеn on small 

partiеs and rеducе thе timе pеriod for which thе MCC is appliеd to thе Statеs 

which oftеn lеads to policy paralysis and slow down thе implеmеntation 

of dеvеlopmеntal programmеs. 
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3. Thе Indian Union Muslim Lеaguе (IUML) has supportеd thе idеa of 

holding simultanеous еlеctions:- statеd that it would lеad to a significant 

saving in timе, еnеrgy and rеsourcеs of thе country. 

 

4. Dеsiya Murpokku Dravida Kazhagam (DMDK) has supportеd thе 

proposal of holding simultanеous еlеctions :- It has givеn thе following 

suggеstions for thе implеmеntation of thе idеa:- " In thе Constitution of India, 

thеrе is provision that a mеmbеr еlеctеd in thе byе еlеction can hold officе for 

thе rеmaining pеriod of tеrm only, whеthеr it is for thе Rajya Sabha/Lok Sabha 

or for Lеgislativе Assеmbly. Similarly, Gеnеral Еlеction arе conductеd 

whеnеvеr Parliamеnt/Assеmbly is dissolvеd or rеsignеd prеmaturеly. Thе 

Govеrnmеnt thus formеd has thе right to rulе for complеtе fivе yеars instеad 

of thе rеmaining pеriod. This should not bе likе this. If a Govеrnmеnt is 

formеd aftеr prеmaturе dissolution, its tеrm should bе fixеd for thе rеmaining 

pеriod only. Only thеn it will еnsurе thе conduct of еlеctions simultanеously for 

Parliamеnt or Assеmbly" 

 

5. Shiromani Akali Dal (SAD) whilе supporting thе idеa has submittеd 

thе following:- Although wе arе in favour of simultanеous еlеction of 

Parliamеnt as wеll as Statе Assеmbliеs but still thеrе arе somе dеbatablе points 

givеn bеlow:- An important point nееds to bе considеrеd is that in casе if in 

somе Statе a hung Assеmbly is formеd, as rеcеntly happеnеd in Dеlhi, what 

mеchanism will bе availablе? As Prеsidеnt Rulе in such a situation cannot bе 

imposеd for thе rеmaining full tеrm of thе Lеgislativе Assеmbly. And if thеrе 

happеns to bе a rе-еlеction duе to any factor what should bе thе tеrm of thе 

Assеmbly thus constitutеd? Such solution nееds to bе clarifiеd in timе so as to 

implеmеnt thе nеw policy. In Viеw of thе rеasons statеd abovе, Shiromani Akali 

Dal supports thе holding of Simultanеous Еlеctions to thе Housе of Pеoplе 

(Lok Sabha) and Statе Lеgislativе Assеmbliеs in Public Intеrеst." 

 

6. Thе Indian National Congrеss (INC) has statеd that:- Thе proposal of 

holding simultanеous еlеctions, idеal as it may sound is impractical, unworkablе 
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and can lеad to a scеnario whеrе thе nеcеssary balancе in Indian dеmocracy 

givеn thе divеrsity of thе country is lost." 

 

7. All India Trinamool Congrеss (AITC) has rеjеctеd thе idеa and has 

statеd: that thе Constitution of India providеs a tеnurе of fivе yеars for thе Lok 

Sabha and Statе Lеgislativе Assеmbliеs which can bе dissolvеd prеmaturеly but 

thе tеrms can bе еxtеndеd only if National Еmеrgеncy has bееn proclaimеd. 

Furthеr, thе party has statеd that postponеmеnt of еlеctions is anti-dеmocratic 

and unconstitutional. Howеvеr, thе party has submittеd that it supports holding 

of simultanеous еlеctions to Panchayats and Municipal bodiеs. 

 

8. Thе Communist Party of India (CPI) has statеd thе following: This 

proposal looks idеal. But thеrе arе many practical problеms. Thеrе will bе 

midtеrm polls in Statеs, duе to political instability in thе Statеs. Thе tеrms of 

such Lеgislativе Assеmbliеs cannot bе rеducеd, to havе simultanеous еlеctions 

to Lеgislativе Assеmbliеs and Parliamеnt. It will bе undеmocratic. Thеrе is a 

possibility of midtеrm Poll for Parliamеnt also, duе to ruling party 

losing majority, as it happеnеd еarliеr. To conduct thе еlеctions simultanеously, 

all thе Lеgislativе Assеmbliеs can not bе unilatеrally abolishеd for no fault of 

thеm. This idеa is unsciеntific and impracticablе. Wе arе of thе considеrеd viеw 

that in thе prеsеnt situation wе do not considеr it fеasiblе to conduct еlеctions 

to both thе Housеs at onе go." 

 

9. All India Majlis-е-Ittеhadul Muslimееn (AIMIM) in its writtеn 

submission has statеd that:- "This backdrop, wе fееl that thеrе еxists littlе 

fеasibility of holding simultanеous еlеctions to thе Lok Sabha and all thе Statе 

Lеgislativе Assеmbliеs in thе currеnt complеx political scеnario in thе country 

and in thе backdrop of thе еxisting provisions in thе Constitution. Еvеn 

amеndin cеrtain Articlеs of thе Constitution would not bе еnough to еnsurе 

simultanеous polls. Fracturеd vеrdicts or unstablе govеrnmеnts cannot bе 

avoidеd in any dеmocracy and Indian dеmocracy is no еxcеption." 
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10. Nationalist Congrеss Party (NCP) has statеd:-that holding еlеctions of 

Lok Sabha and Statе Assеmbliеs simultanеously is not fеasiblе. 

 

ADVANTAGЕS AND DISADVANTAGЕS 

 

1)  Advantagеs for simultanеous еlеction 

 

i)  Еlections are held all thе time, and continuous polls lead to a lot of 

expenditure.  

ii)  Model Code of Conduct (MCC) is seen as an obstacle to thе 

government sеrvicе dеlivеry mechanism. Simultaneous elections 

may reduce such disruption. 

iii)  If еlеctions arе hеld at oncе, thеn еxpеnsеs of political partiеs will 

also bе undеr control. 

iv)  Largе numbеr of tеachеrs, arе involvеd in thе еlеctoral procеss 

which causеs maximum harm to thе еducation sеctor 

v)  Sеcurity forcеs also havе to bе divеrtеd for thе еlеctoral work 

vi)  Thе impact of black monеy on thе votеrs will bе rеducеd as all 

еlеctions arе hеld at a timе. 

vii)  Populist mеasurеs by govеrnmеnts will rеducе 

viii)  Thеrе can bе morе synеrgy bеtwееn MPs and MLAs as thе tеnurе 

matchеs onе anothеr. 

ix)  MPs and MLAs will havе morе timе to dеvotе to thеir official 

dutiеs and constituеnciеs. 

x)  British Parliamеnt, which is rеgardеd as thе 'mothеr of parliamеnts,' 

еnactеd 'Fixеd Tеrm Parliamеnts Act, 2011', by which еlеctions 

havе bееn fixеd for еvеry fivе yеars. 
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2)  Disadvantagеs of simultanеous еlеction. 

 

i)  Simultanеous еlеctions arе not constitutionally mandatеd. In thе 

initial two dеcadеs aftеr indеpеndеncе it was hеld bеcausе of 

historical coincidеncе and political stability. 

ii)  If thе govеrnmеnt losеs its majority bеcausе of no confidеncе 

motion, thеn еlеctions bеcomе inеvitablе. 

iii) With no еlеctions in thе intеrvеning pеriod, somе of thе еlеctеd 

rеprеsеntativеs may not show much intеrеst in thе initial yеars. 

iv)  Frеquеnt еlеctions act as chеcks and balancеs on thе functioning 

of еlеctеd rеprеsеntativеs. 

v)  Simultanеous еlеctions go against thе fеdеral principlеs whеrеby 

еach statе has dеvisеd its own format of political compеtition. 

vi)  Simultanеous еlеctions will rеlеgatе local issuеs or issuеs of statе 

importancе to thе background.  

 

CHALLЕNGЕS FOR HOLDING SIMULTANЕOUS ЕLЕCTION 

  

i) Crеating a political consеnsus for simultanеous еlеctions 

ii)  Cеntrе will havе to makе somе statеs agrее to curtail thе tеrms of 

thеir housеs whilе othеrs to еxtеnd thеirs. 

iii)  Sеvеral constitutional amеndmеnts arе rеquirеd to sее thе plan 

through. 

iv) To prеsеrvе simultanеity in thе еvеnt of a votе of no confidеncе or 

Prеsidеnt’s rulе. 

v)  Othеr altеrnativеs should bе еxplorеd to rеducе еlеction rеlatеd 

еxpеnsеs likе: 

 

a.  Statе funding of еlеctions 

b.  Dеcriminalization of politics 

c.  Bringing in transparеncy in political funding 
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d.  Sеtting up National Еlеctoral Fund to which all 

donors can contributе. 

 

RЕCOMMЕNDATION AND SUGGЕSTIONS 

 

1. Thе tеnurе of somе of thе Statе Lеgislativе Assеmbliеs nееd to bе 

curtailеd or еxtеndеd. Еxtеnsion of tеrm of Lеgislaturе is not pеrmissiblе 

еxcеpt undеr proclamation of еmеrgеncy. But еlеction to Lok 

Sabha/Statе Lеgislativе Assеmbliеs can bе hеld six months bеforе undеr 

Sеctions 14 & 15 of thе Rеprеsеntation of Pеoplе Act, 1951. 

 

2. Thеrе will bе many Statеs whеrе еlеctions cannot bе hеld/ synchronizеd 

with Lok Sabha. An attеmpt has bееn madе to rеducе thе frеquеncy of 

еlеctions. Thе simultanеous еlеctions can bе hold in two phasеs. 

 

3.  Thе provisions of thе Fixеd Tеrm Parliamеnt Act, 2011 of thе Unitеd 

Kingdom, rеcommеnds that еarly еlеction to Lok Sabha and Statе 

Lеgislativе Assеmbliеs can only bе hеld prior to еxpiration of thеir tеnurе, 

whеrе еithеr of thе two conditions arе mеt:- i) If a motion for an еarly 

Gеnеral Еlеction is agrееd еithеr by at lеast two-thirds of thе wholе 

Housе (including vacant sеats); or ii). If a motion of no confidеncе is 

passеd and no altеrnativе govеrnmеnt is confirmеd by thе Lok 

Sabha/Statе Lеgislativе Assеmbliеs within fourtееn days by mеans of a 

confidеncе motion. 

 

4. Thе byе-еlеctions to all sеats falling vacant in a particular yеar bе 

conductеd togеthеr on a prе-dеtеrminеd datе/ timе framе. 

 

5.  Holding simultanеous еlеctions may not bе fеasiblе in 2016 or еvеn in a 

dеcadе but it еxprеssеd confidеncе that a solution will bе found to rеducе 

thе frеquеncy of еlеctions which rеliеvе pеoplе and govеrnmеnt 

machinеry bеing tirеd of frеquеnt еlеctoral procеssеs. This is important 
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for India if it is to compеtе with othеr nations in dеvеlopmеntal agеnda 

on rеal timе basis as robust dеmocratic country. 

 

6.  Thе idеa of holding simultanеous еlеctions to Lok Sabha and Statе 

Lеgislativе Assеmbliеs.. Onе of thе suggеstions is that еlеctions to thosе 

Lеgislativе Assеmbliеs whosе tеrms еnd six months prior to or six 

months aftеr thе tеrm of thе Lok Sabha, may bе combinеd with thе 

Gеnеral Еlеctions schеdulеd to bе hеld in 2019. As pеr his analysis, 

еlеctions to twеlvе Statеs namеly- Andhra Pradеsh, Arunachal Pradеsh, 

Chhattisgarh, Haryana, Jharkhand, Madhya Pradеsh, Maharashtra, 

Mizoram, Odisha, Rajasthan, Sikkim and Tеlangana- can bе hеld along 

with thе Gеnеral Еlеctions in May, 2019 

 

7.  It can bе sееn that most of thе political partiеs and othеr stakеholdеrs 

with whom thе Committее intеractеd or rеcеivеd writtеn submissions 

from, arе in support of thе idеa holding simultanеous еlеctions in 

principlе. Thе partiеs which havе disagrееd with thе proposal havе donе 

so as thеy fееl that it is against thе currеnt constitutional and statutory 

framеwork. 
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CONCLUSION 

 

As thе idea of simultaneity has been discussеd abovе, there is no doubt that it 

has more advantagеs in the long term even though there are cеrtain difficultiеs 

as wеll. In order to implemеnt thе idеa of simultaneous elections, the specific 

difficulties, as discussed above, must be addressed in order to make this process 

smoother and more efficient. However, constitutional amendments can only 

make this idеa possiblе if it is executed with due care, as such ideas should not 

underminе or neglect thе federalism and diversity of thе country, that is the very 

basic structure of the Constitution should not bе affected.  
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SUSPENSION OF IBC - A BOON OR A BANE? 
-GAUTAM KAWATRA* 

 

ABSTRACT 

 

The Insolvency and Bankruptcy Code, 2016 is a landmark legislation which consolidated and 

amended the regulatory framework governing the restructuring and liquidation of companies, 

individuals etc. It is considered to be one of the biggest economic reform next to GST. Since its 

implementation, it has faced various impediments but with the continuing efforts of the 

government by bringing up amendments and judiciary’s role in interpreting the complex 

provisions have till now saved the purpose of the code and is also considered as a successful legal 

framework.  But due to the pandemic situation by the spread of the Covid-19, the government 

of India to protect the interest of the corporate debtors facing a financial crunch amid the 

pandemic have brought up Insolvency and Bankruptcy (Amendment) Ordinance, 2020 which 

suspended the initiation of the corporate insolvency resolution process in respect of the defaults 

committed by a corporate debtor for six months. The effort of the government to timely respond 

to a pandemic situation is praise worthy but such amendment might only provide a temporary 

relief. Temporary relief may be beneficial in the short term but it might create problems later. 

Based on the review of the provisions, laws etc an effort has been made to critically analyze 

whether such an amendment would help the corporate debtors to cope up with the financial 

difficulties faced by them due to the pandemic or the impact of it would create more problems 

than solving. 

 

Keywords: Insolvency and Bankruptcy Code, Goods and Services Tax, 

Economic Development, Economy, Corporate Law. 
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INTRODUCTION 

 

The Insolvency and Bankruptcy Code, 2016 is one of the most dynamic, 

progressive, radical and modern day statues in the contemporary times. This 

code has been a welcome legislation for creditors, investors and debtors alike. 

The idiosyncratic highlights of the code being simplifying of procedure, 

insolvency process and speedy methods of recovery will lead to a positive effect 

on India’s lending atmosphere. The IBC, 2016 guarantees to achieve 

overarching changes with the insolvency resolution of the creditors at its hinge. 

The Code expects to accomplish timely financial failures and make the most of 

the asset value of insolvent companies. 

 

Since the introduction IBC in 2016, the recovery rate has been substantially 

increased to 48% as compared to the pre-IBC era where the recovery rate was 

just 26%. Since IBC has been implemented, it has faced various difficulties in 

the implementation but due to the continuing efforts of the Government by 

bringing up amendments and the judiciary’s role in interpreting the complex 

provisions have till now helped in saving the purpose of the code and making 

it successful.  

 

The Economic Development of a country is greatly influenced by the legal 

system of the country. If the legal environment of the country is well built and 

implemented properly, then the global background of the country will be steady 

and strong. But due to the pandemic situation because of the spread of novel 

corona virus (COVID-19), the whole world including India was unfortunately 

forced to the complete lockdown of the commercial activities which has hit hard 

at the core of the economy. The impact of COVID-19 has forced various 

companies irrespective of their size on the verge of disruption and caused a 

major crisis in the financial positions of the company.  
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MEASURES TAKEN BY THE GOVERNMENT TO PROVIDE 

RELIEF TO CORPORATE DEBTORS 

 

Due to the spread of novel corona virus which resulted into pandemic, the 

Indian Government in order to provide relief to the companies brought an 

amendment known as The Insolvency and Bankruptcy (Amendment) 

Ordinance, 2020 on June 05, 2020.1488  

 

Section 10A of the Code provides: 

 
“10A: Notwithstanding anything contained in sections 7,9 and 10, no application for initiation of 

corporate insolvency resolution process of a corporate debtor shall be filed, for any default arising on or 

after 25th March, 2020 for a period of six months or such further period, not exceeding one year from 

such date, as may be notified in this behalf: 

Provided that no application shall ever be filed for initiation of corporate insolvency resolution process of 

a corporate debtor for the said default occurring during the said period.1489 

 

The government by this amendment decided to suspend the initiation of 

Corporate Insolvency Resolution Process (CIRP) under Section 7, 9 and 10 of 

the IBC, 2016 for six months. On the basis of review of the circumstances and 

situation, it can be further extended from six months to twelve months. In 

simple words, it means that for a period of six months to twelve months 

creditors will be are barred from applying to initiate the corporate insolvency 

resolution process against any defaults done by the corporate debtors. Further, 

the explanation to section 10A made it clear that only the default made after 

25th march would be given protection under this ordinance.  

 

Also, the threshold limit to initiate a corporate insolvency resolution process 

against a corporate debtor has been increased from Rs 1, 00,000 (one lakh 

rupees) to Rs 1, 00, 00,000 (one crore rupees).  

                                                
1488 The Insolvency and Bankruptcy (Amendment) Ordinance, 2020 Available at 
https://ibbi.gov.in//uploads/legalframwork/741059f0d8777f311ec76332ced1e9cf.pdf (Accessed: 5 July, 2020). 
1489 The Insolvency and Bankruptcy (Amendment) Ordinance, 2020 Available at: 
https://ibbi.gov.in//uploads/legalframwork/741059f0d8777f311ec76332ced1e9cf.pdf (Accessed: 5 July, 2020). 
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IMPACT OF THE SUSPENSION OF IBC, 2016 

 
1. Presence of other legislations  

 

The suspension of provisions of IBC to initiate the CIRP would now 

force the creditors to see some other routes for the legal recovery of their 

debts. Consequently, there are few other routes which are available to 

some class of creditors to initiate legal recovery. For e.g: 

 

• Securitization and Reconstruction of Financial Assets and 

Enforcement of Security Interest (SARFEISI) Act, 2002, creditors 

who have the benefit of security may look to recover their unpaid 

debts by enforcement of security. 

• Recovery of Debts due to Banks and Financial Institutions 

(RDDBFI) Act, 1993, a creditor which is a bank or financial 

institution might initiate the recovery of their debts under this act. 

• A Civil Suit for Recovery of money under Order 37 of Civil 

Procedure Code, 1908 is also one of the options available to the 

creditors. 

• Some Creditors would also have the option to choose for arbitration, 

if there is an arbitration clause included in their contract.  

 

Among the above options, if chosen by the creditors would lead to 

prolonged litigation as it was earlier in the pre-IBC era. Thus, the main 

purpose of the IBC for the speedy process and maximized realization of 

the assets would not be achieved. It would be interesting to see whether 

the creditors would initiate a recovery action under the available options 

or they would wait until the period of suspension of IBC is over and then 

they can claim the benefits of the provisions of the IBC. 
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2. Bar on the right of the company to initiate a CIRP under IBC itself. 

 

Where a Corporate Debtor has committed a default, a corporate applicant 

thereof may apply for the initiating the corporate insolvency resolution 

process with the adjudicating authority.1490 

 

A company facing grave financial difficulties has been given an option for 

voluntary filling for the initiation of corporate insolvency resolution plan 

(CIRP) under section 10 of the code. But the IBC (Amendment) 

Ordinance, 2020, took away this right of the company by suspending the 

Section 10 of the code. The Supreme Court of India has also stated in 

various judgments that ability to start and end a business is a 

constitutional right which should never be abridged. The closure of the 

option for the companies facing financial crunch to exit the market amid 

Covid-19 pandemic is against the spirit, scope and objectives of the Code.  

 

3. Sword of Damocles over the head of Promoters/Directors. 

 

Amid the suspension of Section 7, 8 and 10 of the Code to initiate the 

CIRP against the corporate debtor, there is a sword of domacles hanging 

over the head of the promoters and directors. Many promoters and 

directors of the companies extend their personal guarantees against the 

loans taken by the company. In such cases, an application may be 

preferred by the creditor for initiation of CIRP against the personal 

guarantor. As per Section 95 of the Code, a creditor can apply to initiate 

CIRP against the personal guarantor. 

 

Thus, the IBC (Amendment) Ordinance, 2020 does not provide blanket 

immunity to the corporate debtor as it overlooked the distress that 

personal guarantors would face and it would eventually lead to the 

                                                
1490 The Insolvency and Bankruptcy Code, 2016 Available at: 
https://ibbi.gov.in//uploads/legalframwork/76b5b16aec39d2b0e3a20c15f907f0ac.pdf (Accessed: 5 July, 2020). 
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dragging of personal guarantors before the court for the insolvency 

proceedings. 

 

4. The company already under stress might take advantage of the 

Ordinance.  

 

A company which is already facing a financial crunch before 25th March, 

2020 and started making the defaults after the amendment came; they 

would be able to take a cover under the amendment even though the 

reason of making the default by such company is not due to the Covid-

19 pandemic. The IBC (Amendment) Ordinance, 2020 was brought to 

provide a protection to the companies facing financial difficulties due to 

the Covid-19 pandemic. But the companies who were facing financial 

difficulties due to some other reasons than the Covid-19 pandemic, they 

would also take the protection and escape their liability to pay their debts 

for a period of six months which might be extended to one year. The 

creditor’s interest would be hampered if the debtors start taking the 

benefits of the above said Amendment in this way. 

  

POSITION IN OTHER COUNTRIES 

 

The global pandemic situation due to the spread of the novel corona virus 

(Covid-19) has put a stop on commercial activities all over the world. It has 

gravely affected the economies of almost all countries. Due to this pandemic, 

the government of all the countries was forced to bring up some measures to 

protect the companies. Like India, many other countries all brought up 

measures to secure the companies in respect of the defaults made by them 

during the lockdown. 

 

Singapore has introduced a wide-ranging Bill known as COVID-19 Temporary 

Measures Act, 2020 which includes various changes to the existing provisions 

so that the individual and companies are given some time to deal with difficulties 
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aroused due to the pandemic. Part III of this Act provides for the temporary 

modifications to bankruptcy and insolvency regime.1491 It has raised the 

quantum of debt to initiate the insolvency proceedings from 15,000 Singapore 

dollars to 60,000 Singapore Dollars. Also, earlier the money was to be returned 

within 21 days from the date when statutory demand notice was received by the 

debtor, but this time limit of 21 days has been increased to 6 months. 

 

Similarly, in Australia the government has brought Corona virus Economic 

Response Package Omnibus Act, 2020. Schedule 12 of the Act provides for the 

temporary relief for financially distressed individual and businesses. 1492 The 

provisions of Schedule 12 increased the threshold limit to initiate insolvency 

proceedings from 2,000 Australian Dollar to 20,000 Australian Dollar and like 

Singapore; Australia also increased the limit to pay the money from 21 days to 

six months. 

 

But some countries like France, Germany etc have taken up different approach 

unlike Australia and Singapore. In France, the government has declared a 

Medical Emergency until October, 2020 and took the state of cash flow 

approach.1493 By the state of cash flow approach, it means that until the debtor 

has same financial position as had held before 12th March, 2020, the creditor 

cannot initiate insolvency proceedings against the debtor. In simple words, a 

creditor cannot initiate insolvency proceedings against the debtor till October, 

2020 due to medical emergency imposed and even after the medical emergency 

ends, the creditor can only initiate the insolvency proceeding when the debtor 

reaches the same financial position held by him before 12th March, 2020.  

  

                                                
1491 COVID-19 Temporary Measures Act, 2020 Available at: https://www.parliament.gov.sg/docs/default-
source/default-document-library/covid-19-(temporary-measures)-bill-19-2020.pdf (Accessed: 16 July, 2020). 
1492 Coronavirus Economic Response Package Omnibus Act, 2020 Available at: 
https://www.legislation.gov.au/Details/C2020A00022 (Accessed: 18July, 2020). 
1493 Emergency law no. 2020-290 Available at: 
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000041746313&categorieLien=id (Accessed 
20 July,2020) 
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CONCLUSION 

 

Thus, to provide some relief to the Debtors facing financial crunch due to 

Covid-19, India government actively and timely responded by bringing up the 

Insolvency and Bankruptcy (Amendment) Ordinance, 2020 on June 05, 2020 

which suspended the initiation of CIRP against a corporate debtor for six 

months which may be extended to one year. But such amendments would only 

provide a temporary relief till the suspension of the IBC. Once the suspension 

of IBC is over, there is going to be a great influx of applications being filed to 

initiate the CIRP. Also, some creditors may choose to take legal recovery actions 

under other legislations, which would lead to prolonged proceedings, defeating 

the very main purpose of the IBC Code. 

 

Also, after comparing the laws brought by other developed countries, it can be 

seen that most of the countries have stressed on providing a strong and vital 

time window to the companies to settle their disputes and they made sure that 

the capital flow of the company shall not be disturbed.  

 

Thus, the outright prohibition on the initiation of the CIRP may be a welcome 

step at present but in future, it would create numerous problems. In the short 

term, it might provide temporary relief and be a boon, but if the long term-

perspective is seen then it would ultimately be a bane as it would create more 

problems than solving few. Instead, the government should focus to amend the 

law in a way to provide a healthy window to the debtor and creditor to solve 

their disputes. 
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SUSTAINABLE AND RESPONSIBLE MINING 

UNDER THE INDIAN MINING REGIME 
-SAGARNIL GHOSH AND PUBALI CHATTERJEE* 

 
ABSTRACT 

 
The environment is a significant issue in any event whenever the society is confronted with 

financial emergencies, wars, and ceaseless social issues. It makes a difference since Earth is the 

only home that people have. Utilization of reasonability guidelines to mining is basically trying, 

as mining is the exhibition of emptying and exhausting a compelled resource. Regardless, 

thought of legitimacy – tending to introduce needs without compromising prerequisites of things 

to come – is continuously being combined into mine unforeseen development and action as 

enthusiasm for minerals and aftereffects of mining, for instance, metals and fuel and non-fuel 

minerals and the characteristic impacts related with minerals extraction practices keep on the 

expansion. A basic manageable mining system is centred around decreasing ecological effects of 

mining. Methodologies for surveying the manageability of mining activities incorporate 

estimating, observing, and attempting to improve different natural execution measurements, 

and these are utilized to decide if a mining activity is economical. The key measurements for 

natural maintainability in mining identify with efficiencies in asset utilization, limiting area 

unsettling influence, contamination decrease, just as conclusion and recovery of depleted mine 

lands. Another acceptable mining structure propels from the emphasis on the regular impression 

of mining exercises to careful organization of non-fuel mineral resources all through their entire 

life cycle. This paper gives a brief about the use of supportable and capable mining under the 

Indian Mining Regime. 

 

Keywords: Indian Mining Regime, Sustainable Mining, Asset Utilization, 

MDMR Act. 
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INTRODUCTION  

 

Mining is the drawing out of important minerals or other land materials from 

the Earth, these mining structures structure a mineralized bundle that is of 

monetary enthusiasm to the excavator.  

 

Mining tasks, for the most part, make a negative natural effect, both during the 

mining movement and after the mine has shut. Therefore, a large portion of the 

world’s countries have passed guidelines to diminish the effect. Work wellbeing 

has for some time been a worry too, and present-day rehearses have altogether 

improved security in mines.1494 

 

The various sorts of mining are as per the following:  

 

• Open Cast Mining- Essentially, the uncovered mineral is recouped, 

and the pit is filled, dynamically, by the following tranche of overburden. 

The proportion of overburden to metal might be 10:1, however, can 

differ broadly.1495 

• Open Cut Mining- A pit is burrowed, continuously essential as the 

mineral, specialized contemplations, assents and financial aspects 

permit. At the point when complete, the pit is left as a lake for network 

use, or changed as concurred in the assent conditions.  

• Ocean bed digging- The advances for extricating assets off the ocean 

bottom, e.g., iron sands, rock phosphate, valuable and base metal 

sulphides, are altogether different to that sent ashore, with the additional 

difficulties of working at profundity and regularly by the controller.  

• Underground Mining- Underground mining is utilized to remove 

metal from underneath the outside of the earth securely, financially and 

                                                
1494 Published by Editor, authored by Lisa Algee, information available at 
https://kids.mongabay.com/lesson_plans/lisa_algee/mining.html. accessed on 2nd of august 2020. 
1495 Published by STRATERRA Natural Resources of New Zealand, “Types of Mining”, information available at 
https://www.straterra.co.nz/mining-in-nz/mining-101/types-of-mining/. Accessed on 26th of July 2020. 
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with as meagre waste as could reasonably be expected. The section from 

the surface to an underground mine might be through an even or 

vertical passage, known as an adit, shaft or decay.1496 

 

SUSTAINABLE MINING  

 

Two primary pre-conditions for accomplishing supportability are acceptable 

administration and automatic mining endeavours which are monetarily 

beneficial and productive. Maintainability standards have application in all 

phases of the mine life cycle – investigation, mine arranging, development, 

mineral extraction, mine conclusion and post-conclusion recovery and 

restoration. These standards incorporate components, for example, intra and 

between generational value, the prudent rule, logical mining, the board of 

natural and financial effects, formation of substitute capital as a social and 

physical framework and partner commitment.  

 

Significant mining organizations utilize progressed, receive complete condition 

assurance measures, sharpen their workforce on manageability issues and 

logically attempt to improve their ecological presentation. There are other 

enormous, medium and even little undertakings whose condition commitment 

comprises in carefully adjusting to the recommended lawful arrangements.1497  

 

The most significant natural prerequisite for a mining venture is a thorough 

domain appraisal (EIA) Environmental Impact Assessment program, which 

was begun in 1994. Laws and administrative instruments work inadmissibly 

because of powerless implementation and deficient coordination among 

government organizations. Although mining undertakings will, in general, meet 

                                                
1496 Published by STRATERRA Natural Resources of New Zealand, “Types of Mining”, information available at 
https://www.straterra.co.nz/mining-in-nz/mining-101/types-of-mining/. Accessed on 26th of July 2020. 
 
1497 “Can mining be sustainable?” on 25th of April 2017, information available on 
https://www.downtoearth.org.in/blog/mining/can-mining-be-sustainable--57683. Accessed on 26th of July 2020 
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the legitimate prerequisite of setting up mine conclusion plans, execution misses 

the mark.1498  

 

Both the administration and industry need to take a far-reaching perspective on 

feasible advancement that should cover measurements other than condition, for 

example, partner commitment and counsels, neighbourhood financial turn of 

events and straightforwardness in correspondence and responsibility. Planning 

of a financial appraisal report for a mining undertaking ought to be made a piece 

of the allowing procedure for the award and organization of mineral admission 

to a mining venture. Nearby financial advancement works ought to ideally be 

executed by mining undertakings instead of government and semi-government 

organizations to keep away from the issues of lacking limit, political.1499 

 

To lighten the confinements of little mines in completing supportable 

improvement exercises, consortia of little mining endeavours in a district ought 

to be advanced. Specialized warning administrations ought to be made 

accessible to them in the pertinent territories. Mineral advancement in a locale 

ought to be done inside its accessible social and ecological "conveying limit" 

and infrastructural offices at a given purpose of time.1500 

 

RESPONSIBLE MINING 

 

NERPs(Non-Exclusive Reconnaissance Permit) and surveillance licenses. The 

online application for a NERP must be joined by a charge of INR 1000 per square 

kilometer. If the application is dismissed, the charge is discounted to the candidate less 

a 10% conclusion.  

 

                                                
“Can mining be sustainable?” on 25th of April 2017, information available on 
https://www.downtoearth.org.in/blog/mining/can-mining-be-sustainable--57683. Accessed on 26th of July 2020 
, “Can mining be sustainable?” on 25th of April 2017, information available on 
https://www.downtoearth.org.in/blog/mining/can-mining-be-sustainable--57683. Accessed on 26th of July 2020. 
 “Can mining be sustainable?” on 25th of April 2017, information available on 
https://www.downtoearth.org.in/blog/mining/can-mining-be-sustainable--57683. Accessed on 26th of July 2020. 
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Surveillance License: The essential commitments of the holder of a 

surveillance grant, including a NERP, are:  

 

• Dynamically giving up the zone conceded under the grant.  

• Holding fast to the base consumption responsibility and explicit 

physical targets indicated in the grant award, bombing which the grant 

might be dropped.  

 

• Making accessible all information gathered during the observation tasks 

to the Geological Survey of India, Indian Bureau of Mines and State 

government.  

• Presenting a report of the work done during the time of the surveillance 

license to the State government, covering the work and all other 

significant data got throughout the observation. 

 

Prospecting permit: The essential commitments of a prospecting licensee 

include:  

 

• Detailing the disclosure of any mineral not indicated in the permit to the 

pertinent State government inside 60 days of revelation.  

• Moving the permit just with the past endorsement from the State 

government.  

• Paying wages as recommended in the Minimum Wages Act,1948.  

• Planting at least double the number of trees devastated by prospecting 

tasks and attempting and reestablish other greenery to the degree 

conceivable.  

• Paying to the occupier of the outside of the land any pay that gets 

payable under the standards.  
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Composite permit: A composite permit holder must watch the commitments 

forced on the holder of a prospecting permit, trailed by the commitments of the 

holder of a mining lease if a mining lease is given.1501 

 

Mining lease: The holder of a mining lease must watch the accompanying 

conditions:  

 

• Report to the pertinent State government the revelation of any mineral 

in the rented zone that isn't indicated in the rent inside 60 days of 

disclosure.  

• Start mining activities or to be known as progressive mining, inside one 

year from the date of execution of the rent and guarantee that such tasks 

are directed appropriately.  

• Erect, keep up and keep in decent shape limit imprints and columns 

important to demonstrate the outline appeared in the arrangement 

added to the rent.  

• Keep exact records demonstrating the amount and different points of 

interest of all minerals got and dispatched from the mine and permit any 

approved official to look at the records, plans and record the rent holder 

keeps up.  

• Pay to the occupier of the outside of the land any remuneration that gets 

payable under the appropriate standards. 

 

QUALIFICATION 

 

Concessions under the MMDR Act are just allowed to Indian nationals or 

Indian organizations, as characterized under provision (20) of segment 2 of the 

Companies Act 2013. For the motivations behind the MMDR Act, people are 

regarded to be an Indian national on the off chance that they are residents of 

                                                
1501 https://uk.practicallaw.thomsonreuters.com/0-562-
4168?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|862 

India or, on account of a firm or relationship of people, if all the individuals 

from the firm or individuals from the affiliation are residents of India.  

 

STATE ENDORSEMENT  

 

The award of a concession regarding coal and lignite is dependent upon 

endorsement by the focal government. For the award of a mining lease, the 

State government must be fulfilled that there is proof for the mineral store, and 

there must be a properly endorsed digging plan for the region for which the 

application is made.  

 

REGION LIMITATIONS 

 

The MMDR Act likewise sets out limitations on the most extreme zone for 

which concessions can be conceded concerning any mineral or gathering of 

related minerals.  

 

• Move limitations. The exchange of mineral concessions is just taken into 

consideration:  

• Concessions allowed through closeout.  

• Mining leases allowed other than through closeout however utilized for 

hostage utilization.  

• What's more, a mining lease and a composite permit must be moved 

with the earlier endorsement of the State government.  

 

NERP 

 

Under the arrangements of the Non-restrictive Reconnaissance Permit Rules 

2015, an intrigued candidate must present an online application to the important 

State government in an endorsed position, joined by the recommended charge. 

The State government allows the NERP inside 30 days from the date of 

documenting of an effective application. 
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MINING LEASE 

 

Under the Auction Rules, the significant State government awards mining lease 

through an online electronic closeout process where bidders must cite a level of 

the estimation of minerals to be recuperated that they are eager to impart to the 

State government. The bidder who presents the most elevated last value offer 

is allowed the mining lease on meeting the accompanying further necessities:  

 

• demonstrating execution security;  

• acquiring different endorsements; and  

• fulfilment of endorsed qualification conditions.  

 

COMPOSITE PERMIT 

 

A composite permit is likewise conceded through a comparative online closeout 

process concerning the award of a mining lease. The concessionaire must finish 

the endorsed degree of prospecting inside three years, which can be additionally 

reached out by two years. 

 

Under the Environment Impact Assessment Notification, 2006, as altered, all 

mines, regardless of their size and nature of mineral (major and minor), working 

in the nation must acquire an Environmental Clearance (EC). Mines working 

without an EC are viewed as unlawful mines.  

 

The MOEFCC has the position to give EC’s regarding:  

 

• Asbestos mining, independent of a mining region.  

• Coal digging for mining lease zone of more than 150 hectares.  

• Non-coal digging for mining lease zone of more than 100 hectares.  
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The Central Government has assigned the position to allow EC’s to the State 

Environment Impact Assessment Authority at the State or Union domain level 

in regard of:  

 

• Coal digging for mining lease territory of not exactly or equivalent to 

100 hectares.  

• Non-coal digging for mining lease region of not exactly or equivalent 

to 150 hectares.  

• Singular digging lease for mining territory somewhere in the range of 

five and 25 hectares.  

• Mining lease covering a bunch of territories that is somewhere in the 

range of five and 25 hectares with any individual rent size over five 

hectares.  

 

The District Environment Impact Assessment Authority at the District level is 

the assigned power that awards EC’s regarding:  

 

• Singular mining leases of under-five hectares.  

• Mining leases covering groups of territories that are either:  

 

a) up to five hectares.  

b) between five hectares and 25 hectares with singular rent estimates 

under five hectares. 1502 

 

A portion of the key ecological clearances required for mining tasks include:  

 to embrace mining in woodland lands secured under the Forest Conservation 

Act 1980.  

 

Freedom from the significant State Pollution Control Board under the:  

                                                
1502https://uk.practicallaw.thomsonreuters.com/0-562-
4168?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1 
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• Water (Prevention and Control of Pollution) Act 1974;  

• Air (Prevention and Control of Pollution) Act 1981;  

• Perilous and Other Wastes (Management and Transboundary 

Movement) Rules 2016;  

• Strong Waste Management Rule 2016;  

• Commotion Pollution (Regulation and Control) Rules 2000;  

• Development and Demolition Waste Management Rules 2016; and  

• Ozone Depleting Substances (Regulation) Rules 2000.  

• The handling of ecological leeway applications has gotten 

incorporated with the dispatch of PARIVESH. 

 

Businesses should likewise guarantee consistence with the prerequisites of the 

accompanying subordinate enactment under the Mines Act:  

 

• The Coal Mines Regulation 1957.  

• The Metalliferous Mines Regulation 1961.  

• The Mines Vocational Rules 1966.  

• The Oil Mines Regulations 1984.  

• The Mines Rescue Rules 1985.  

• Mines Creche Rules 1966.  

 

The Directorate General of Mines Safety is the administrative organization 

managing consistency with mining wellbeing laws and guaranteeing the security, 

wellbeing and government assistance of people utilized in mines.  

 

OUTSIDE PROPRIETORSHIP  

 

Mining and investigation of metals and non-metal minerals subject to the 

MMDR Act. Coal and lignite digging for hostage utilization by power ventures, 

iron and steel and concrete units and other qualified exercises.  
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Coal preparing plants where the organization doesn't take part in coal mining 

or selling washed or estimated coal from the coal handling plant in the open 

market.  

 

Up to 100% outside direct venture is allowed under the administration course 

for mining and mineral partition of titanium bearing minerals and metals, and 

worth expansion and coordinated exercises, subject to sectoral guidelines and 

the MMDR Act.  
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CONCLUSION 

 
The board of trustees reasons that all minerals and mineral items could be or 

could get basic somewhat, contingent upon their significance and accessibility—

as in the substance and physical properties they give are fundamental to a 

particular item or use or all the more extensively, that particular minerals are a 

basic contribution for a national need (for instance, national safeguard) or 

industry, or might be significant (or can get imperative) to an area of the country 

in general.  

 

Materials got from minerals are basic to the exhibition of about all items and 

administrations we underestimate—cell phones, cars, home apparatuses, PCs 

and other electronic items, and aeroplane, for instance. The level of a mineral's 

significance can differ significantly after some time as innovations and the 

economy develop and change.  

 

That increasingly valuable from the government point of view is the idea of a 

basic mineral as one that is both basic being used and liable to gracefully 

limitation. 
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THE ABROGATION OF ARTICLE 370 & 35A, A 

POLITICAL MANIFESTATION OR A 

STRATEGIC MOVE?  
-SAHIL GOEL AND KARTIK CHAWLA* 

 

ABSTRACT 

 

The challenge at the time, our country was getting independent from the British rule was to 

integrate the Princely States into India to make a unified country. The cumbersome role of 

integration of Princely States was endowed to Sardar Vallabhbhai Patel as the Minister for 

the Department of States. V.P. Menon helped him in this role being the Secretary to the 

Department of States. In a limited time, they succeeded in convincing the rulers of Princely 

States that it was in their greatest advantage of the rulers that they integrate their respective 

states into India. One such Princely state was the state of J & K. The procedure which was 

adopted for integration of Jammu and Kashmir with India, i.e. signing of Instrument of 

Accession was the same as in case of other Princely States for their integration. None of the 

other states landed into controversy, but Jammu Kashmir did become a controversial issue for 

India & Pakistan for the last 70 years.  

 

It had been a debatable issue in front of the Government of India for last 70 years due to the 

special status enjoyed by the state by Article 370 & 35A of the Constitution of India, unlike 

other Indian states. But did this special status, granted to the state of Jammu & Kashmir 

prove to be a boon? Could the state be at par with the other Indian states in terms of tourism, 

trade & commerce, medical facilities, economical& industrial development etc.? Could the 

residents of Jammu & Kashmir live peacefully ever since? Why were the Dalits, people from 

the backward community- scheduled castes, scheduled tribes and other sections of J&K not be 

given any benefit of reservation till date? Why were children of J & K denied the fundamental 

right to education? Why were daughters of the state not treated equally with the other daughters 

of the country? Why could the development in Jammu-Kashmir and Ladakh not be done on 

                                                
* Students, 5th Year, B. Com. LL.B. (Hons.), Amity Law School, Noida. 
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levels, which the region deserved? Why Kashmir's culture was unsafe for the last 70 years? 

Was terrorism, secessionism, nepotism & widespread corruption which emerged in the state as 

a result of Article 370 & 35A, not the reason for the loss of lives of 41,400 people? If 

Article 370 & 35A were so much boon for the state, then why the state could not progress to 

such level to which it should have reached? Incredibly, nobody could list the advantages that 

Article 370 & 35A conveyed to the individuals of Jammu-Kashmir. 

 

It is argued that Article 370 connects J&K with India, but the reality is quite away from this 

expression.  

 

Keywords- Abrogation, Article 370, Terrorism, Instrument of Accession, 

Princely State. 
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INTRODUCTION 

 

When a momentous decision is taken, it brings prosperity to the entire nation 

along with rejuvenation and newfound dynamism. The revocation of Article 

370 & 35A1503 along with the reorganization of Jammu-Kashmir into two union 

territories has been one such momentous decision in the history of India. It was 

along-awaited & most difficult decision which seemed to be impossible in the 

prevailing political scenario. A strong political will along with leadership, 

confidence and determination was required, to take such a bold decision which 

may bring equality, harmony, prosperity & development in the region. As the 

decision for the abrogation of Article 370 & 35A was taken & the moment 

debate started in the parliament & the J & K reorganization bill was passed with 

an overwhelming majority in both Houses on 5th August2019, the country 

rejoiced and celebrated with immense joy.  

 

The efficacy of Article 370 in ensuring complete integration of Jammu-Kashmir 

with India was in question right from the point it came into force. Although 

Article 370 was inculcated in the constitution in part XXI under temporary & 

transitional provisions, it was considered as an unproductive provision having 

no genuine purpose as far as development & progress of state was concerned. 

The history has been a great witness that it prevented complete integration of 

the state with Indian Union, resulting in the growth of separatist-terrorist 

activities & causing hindrance in the advancement of the state. Its duration for 

over seventy years further intensified the issue and caused untold agonies on 

the individuals with around 41,849 honest individuals losing their lives in 

terrorist attacks. Yet, and still, tragically, there exists a group of its supporters 

who have not yet been able to accept this landmark decision of abrogating 

Article 370 and 35A. 

 

                                                
1503 The Constitution of India, 1950, Art 370, 35A 
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The Government of India recognized that one of the main reasons for the 

underdevelopment in the region is on account of insurgency, terrorism & 

extremism. The Government's move led to the state getting bifurcated into two 

union territories of Jammu & Kashmir and Ladakh with & without legislature 

respectively.1504 Though the leaders of many political parties were upset that they 

were not allowed to express their opinion on the revocation of Article 370, the 

Government was quite convinced that revocation of Article 370 would bring 

prosperity to the state. 5th August 2020 marked one year of governments move 

to revoke the special status enjoyed by the J & K.  

 

It will be a mistake to see abrogation of Article 370 & 35 A through a communal 

point of view. If the decision has ensured equal rights to women, tribals, Dalits, 

refugees and various other minorities in Jammu & Kashmir then undoubtedly 

it is aimed at safeguarding the sanctity of constitutional provisions in the region. 

It ensures that the constitutional-political morality is now in place and people 

can enjoy the rights guaranteed under the constitution. 

 

This landmark decision has provided a path for a wide scope of opportunities 

for the individuals of the state. Presently nobody can stop the individuals of 

Jammu and Kashmir from walking ahead along with the rest of India on the 

path of improvement and progress. The choice isn't just going to be 

advantageous for the individuals of Jammu and Kashmir in a great manner but 

on the other hand, is scheduled to bring enormous profits to the individuals of 

Ladakh. It has made a win-win situation for individuals of both the districts & 

cleared the path for complete integration with the rest of India. A new era of 

development, progress and peace are set to dawn in the region. 

 

 

 

                                                
1504 PTI, “Full text of document on govt.’s rationale behind removal of special status to J&K”, The Hindu, Aug. 06, 
2019, available at https://www.thehindu.com/news/national/full-text-of-document-on-govts-rationale-behind-
removal-of-special-status-to-jk/article28821368.ece (visited on Aug. 7, 2020)  
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REVIEW OF LITERATURE   

 

The purpose of this paper is intended towards exploring a lot of important 

aspects starting from the history of Jammu and Kashmir which would elucidate 

the circumstances which led to the introduction of this Article & why this 

Article has been a controversial subject. Secondly, the misconceptions of special 

privileges have been discussed. Thirdly, the impact of Article 370 has been 

discussed on various communities which include the backward communities, 

west Pakistan refugees, safaikaramchari's etc. Fourthly, governments rationale 

to revoke Article 370 & 35A has been discussed. Fifthly, the steps taken by the 

Government to promote development in the union territory of Jammu & 

Kashmir and Ladakh have been elucidated. Sixthly, the changes which have 

taken place in the last one year in the state have been discussed. Seventhly, the 

issue of closure of internet service has been discussed.  

 

This paper would be ending with the conclusion, which would tell us whether 

the abrogation of Article 370 was a strategic move or a political manifestation. 

The then prime minister of India was of the view that the problems of the state 

could only be resolved by giving the maximum degree of autonomy to the 

people of Jammu & Kashmir, but this did not solve the problem of the state. 

Our leaders at the time of independence could not have anticipated that 

agreeing to insert Article 370 as a temporary provision in the Constitution of 

India would remain temporary for more than 70 years. This paper attempts to 

analyse how Article 370 acted negatively and a result how some of the 

communities got negatively impacted by it.    

 

JAMMU KASHMIR: A BRIEF HISTORICAL BACKGROUND 

 

The state of J & K has three regions which consist of Jammu, Kashmir and 

Ladakh.1505 The princely state of Jammu and Kashmir, whose majority 

                                                
1505 Purakala (UGC Care Journal) ISSN:0971-2143 Vol-31-Issue-20-April -2020 Pg 578, Article 370 and Politics of     
Regionalism in India Dr. Tawseef Ahmad Bhat 
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population was Muslim, was governed by Maharaja Hari Singh, a Hindu.1506 

Unlike most of the princely states which aligned themselves with one nation 

or the other, Singh wanted Kashmir to be an independent state. 

 

Different communities of the people continued to live here, and suddenly 

during the early 1930s, Sheikh Abdullah emerged as a leader & initiated political 

awakening in the state. In 1932, he formed the All Jammu Kashmir Muslim 

Conference as he realized, the locals had no representation at all in the state 

services. He was jailed at the time when Maharaja Hari Singh signed the 

instrument of accession as he had initiated a Kashmir Chodo Aandolan against 

the Maharaja in 1946.   

 

During 1939, the secularization of Kashmir Politics took place which 

transformed the All Jammu Kashmir Muslim Conference to All Jammu 

Kashmir National Conference. The National Conference began its campaign 

with Naya Kashmir Manifesto which focused on the constitutional structure of 

the JK state and National Economic plan. Maharaja Hari Singh agreed to sign 

the instrument of accession on 26th October 1947 as after hearing the news that 

tribal militiamen from North-West Frontier Province (NWFP) had entered 

J&K and captured the districts bordering Pakistan he became anxious & 

requested India for military assistance in combating the invasion.1507 Still, India 

responded that to receive military assistance, Kashmir would have to accede 

to India, to become the part of the new country, so he agreed to sign the 

instrument of accession. Gradually, the Indian Government brought the 

famous Kashmir leader Sheikh Mohammed Abdullah aboard and granted 

substantial autonomy to J&K, which is regulated under Article 370 of the Indian 

Constitution. During that time, the then Prime Minister Sheikh Abdullah started 

                                                
1506 Erin Blakemore, “The Kashmir conflict: How did it start?”, National Geographic, March 2, 2019, available at 
https://www.nationalgeographic.com/culture/2019/03/kashmir-conflict-how-did-it-start/ (visited on Aug. 10, 
2020) 
1507 Journal of Governance, Security & Development ISSN: 2708-2490 Vol-1- 2020: Pg 175-205 Siege, Resistance, 
and Politics in 'New Kashmir' Mohd Tahir Ganie 
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demanding separatist policies and considered implementing his outrageous 

demands and plans.  

 

He negotiated a separate constitution and a flag for the state, which agreed to 

the terms of 1947 under the 1952 Delhi agreement between Nehru and 

Abdullah, which effectively created the legal arrangement of one state-two 

bodies. Ever since then, Kashmir became an issue of conflict between India & 

Pakistan as Pakistan accused India of acceding Kashmir into India by force. 

Various efforts were put in by the Indian Government to resolve the dispute 

b/w India & Pakistan as Pakistan was not ready to accept that Kashmir had 

acceded to Indian union& the matter was even taken to the UN Security Council 

in 1948 by the then Prime Minister Jawaharlal Nehru & it imposed ceasefire on 

both the countries. However, still, the dispute did not get resolved & 

subsequently terrorist activities started emerging in the valley & became a major 

case for loss of peace & prosperity in the state until the abrogation of Article 

370 on 5th August 2019.  

 

MISCONCEPTIONS OF SPECIAL PRIVILEGES  

 

Article 35A1508 which derived the power from Article 3701509, granted the state 

government the right to decide that who could qualify as a 'permanent resident' 

of Jammu and Kashmir. Those who met the criteria which were defined by the 

state were given Permanent Resident Certificates (PRCs)& only PRC holders 

were entitled to certain 'privileges in the state.1510 If someone would look closely, 

these so-called privileges were nothing but rights that people in other states 

enjoy in the normal course. These were rights such as the right to buy 

immovable property, right to apply for merit-based scholarships, right to higher 

technical education, right to apply for government jobs, right to vote and 

                                                
1508 The Constitution of India, 1950, Art. 35A 
1509 Ibid, Art. 370 
1510 Yogesh Pratap Singh, “Conceptions & misconceptions about Art 370”, The Tribune, Aug. 10, 2019, available at  
https://www.tribuneindia.com/news/archive/comment/conceptions-misconceptions-about-art-370-815769 
(visited on Aug. 12, 2020) 
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participate in assembly & local bodies elections, right to benefit from 

government-sponsored schemes, right to marry a person of your choice (though 

this right did not apply to women of the state) 

 

Since laws passed by the parliament could not be applied to J&K, people got 

deprived of the benefits of many key central legislations such as anti-rape law, 

Prevention of Corruption Act, National Commission for Minorities Act and 

over 100 such other important legislations. 

 

Backward communities 

 

• Even though the backward sections such as Scheduled Castes (SCs), 

Scheduled Tribes (STs) & Other Backward Classes (OBCs) were PRC 

holders, they were still deprived of reservation benefits which other 

people got.  

• J&K's Scheduled Tribes which were permanent residents comprised 

almost 10% of the population, unfortunately, they were denied 

reservation in the State Assembly. 

• In 2002, J&K State Assembly stayed the delimitation of assembly seats 

till the year 2031. This resulted in depriving the backward areas of the 

state of proper representation in the assembly, but no one could even 

approach the courts for remedy.  

 

Atrocities against the women  

 

• Since the PRC rules took away the right of women to choose her life 

partner if a woman being a PRC-holder woman married a man who was 

not a PRC holder or a man from outside the state, her family did not 

get any of the above privileges. This meant that either her family would 

live as a second-class citizen or they would have to decide to move out 

of the state of J&K. This law did not apply to men & their wives & 

children were automatically granted the status of the resident.  
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Atrocities against the displaced families 

 

• Between 2014 and 2016, the state government arbitrarily denied the 

permanent resident status to 4300 families whose ancestors had come 

to the state from Pakistan-occupied Kashmir (POK) in 1947. These 

families were the legitimate residents (state subjects) of J&K during 

Maharaja Hari Singh's rule. They had moved to other areas to escape 

the atrocities of Pakistan, which had forcibly occupied parts of the state 

in 1947-48. These families were even denied the assistance provided to 

persons who were displaced from POK under the Prime Minister 

Development Package. However, the state's laws permitted the 

individuals who had moved to Pakistan during Partition to come back 

to J&K & reclaim their land and resident rights.  

 

Valmikis (safaikaramcharis) 

 

• In 1957, the J&K Government welcomed around 200 Valmiki families 

from Punjab for being employed as safaikarmacharis (sweepers). These 

families consented to work in the state after being guaranteed 

permanent residential status. They didn't understand the fact that this 

status would be to the degree of being safaikarmacharis only, which 

would destroy the dreams of their future generations. 1511  

 

• The community grew in numbers in more than 60 years &parents sent 

their children to school in the hope of building a better future for them. 

However, their dreams and efforts went in vain as they are 'permanent 

residents' only to the extent of being safaikarmacharis. Their children 

could not be admitted into the organizations that were run by the state. 

                                                
1511 Pooja Shali, “Can now dare to dream: J&K's Valmiki community rejoices end of Article 370”, India Today, Aug. 8, 
2019, available at  https://www.indiatoday.in/india/story/can-now-dare-to-dream-j-k-s-valmiki-community-rejoices-
end-of-article-370-1578908-2019-08-08 (visited on Aug. 14, 2020) 
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The educated youths of Valmiki families were only eligible to apply for 

the post of sweepers. They were even denied promotions. 

 

'West Pak Refugees' 

 

A huge number of Indians who traversed during 1947 partition, from what is 

now West Pakistan, to the state of J&K were referred to as 'West Pakistani 

Refugees' till now. Even a baby conceived in 2019 was also called a 'West Pak 

refugee'.1512 

 

They resembled Hindus who chose to live in India& entered the state of Jammu 

and Kashmir. It has been more than 70 years & they are still recognized as 

'refugees' and are forced to live in 'camps. 1513 Even their third generation is 

identified as 'refugees' & denied rights and privileges that should have been 

naturally theirs. On comparing their situations with those who moved from 

Pakistan to other parts of India such as Delhi, Mumbai, Surat etc., we find that 

they were rehabilitated with several welfare measures such as allotment of 

houses, jobs etc. and seamlessly entered into the mainstream. After 70 years of 

living like bonded labour, these families now hope to be free from the 'refugee' 

tag and live a life of dignity.  

 

Unfair Treatments of Civil Servants 

 

Central civil services officers who served the state for more than 30 years while 

being posted in J & K were not allowed to settle in the state after getting retired. 

The unfortunate part is that neither their children were not allowed to take 

admission in professional institutes run by the state, nor they could apply for 

any state jobs.  

                                                
1512 Abha Khanna, “Riddance from discrimination begins”, India vs Disinformation, available at 
http://www.indiavsdisinformation.com/20191202/riddance-from-discrimination (visited on Aug. 14, 2020) 
1513 Dr Ganesh Malhotra, “Art 35 A, and West Pakistan refugees”, Daily Excelsior, Aug. 18, 2017, available at 
https://www.dailyexcelsior.com/art-35-west-pakistan-refugees/ (visited on Aug. 16, 2020) 
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Governments rationale for revoking the special status enjoyed by Jammu 

& Kashmir 

 

Under Article 370, State of Jammu & Kashmir was allowed to have a separate 

constitution. As a result, when the parliament of India enacted any law, that law 

applied to the whole India except the state of J & K. However, when it came to 

the state of J & K, the legislature of J & K had to pass the law separately to 

make it applicable to the territory of J & K.  

 

So, except on matters related to defence, foreign affairs & communication, the 

law made by the parliament had as such limited applicability in the state of 

Jammu & Kashmir.  

 

Further, under Article 35A, the state legislature of J & K was empowered to 

declare as to who constitutes the permanent residents of J & K & for such 

permanent residents, special privileges were granted in terms of buying of land, 

employment, scholarship etc.& barred the non-residents from buying land in 

the region. This special status was given to the state of J & K to help & address 

the concerns & apprehensions of residents of J & K. However, the Government 

of India was of the opinion that these special provisions had caused great 

hindrance in the economic, political &psychological integration of the state of J 

& K into the rest of India. It was also of the opinion that these special provisions 

are in a way perpetuating the vicious cycle of underdevelopment & extremism.  

 

It believed that rather than promoting, growth & development, special 

privileges have hindered trade, commerce & investment into the region leading 

to its underdevelopment. For ex- the special privileges in the form of separate 

constitution, the limited applicability of the union laws, led to the political 

isolation of the region.  

 

Similarly, the restrictions on buying of land led to the economic isolation of the 

state. At the same time, such kind of restrictions on buying of land also hindered 
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the private sector investment in the region. The special privileges enjoyed by the 

residents in terms of educational opportunities, employment opportunities etc. 

hindered the free flow of people & thus in a way led to the psychological 

isolation. As a result, these factors led to the underdevelopment of the region, 

which led to a lack of employment opportunities for the local youths leading to 

their disenchantment.  

 

For ex- the state of J & K had a huge potential to develop itself as a tourism 

hub. Due to the lack of investment in the tourism sector, it is hindering its 

development which leads to a lack of employment opportunities for the local 

youths. So, this disenchantment among the youths in the state of J & K was 

indeed taken advantage by Pakistan to carry on its proxy war against India. This 

proxy war has, in turn, led to insurgency, extremism & terrorism in the region 

& thus it has sustained this vicious cycle of underdevelopment in Kashmir.  

 

Therefore, the Government of India strongly believed that the main root cause 

of the underdevelopment, as well as the growing extremism in the region, was 

because of its special privileges. So if you do away with its special privileges, the 

Government felt that it could bring about the development & at the same time 

put an end to the extremism prevailing in the region.  

 

STEPS TAKEN BY THE GOVERNMENT TO PROMOTE 

DEVELOPMENT IN THE UNION TERRITORY OF JAMMU & 

KASHMIR AND LADAKH 

 

First & foremost, the Government of India has sought a greater amount of 

integration of these 2 UTs with the rest of India. Ex-The Government has been 

carrying out the improvement in the tourism infrastructure in a mission mode 

wherein the idea is to develop these 2 UTs as the tourism hubs in future. 
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Secondly, the Government has planned to construct 11 airports under UDAAN 

scheme in J & K & 2 airports in Ladakh & connect these airports with the rest 

of India.  

 

Thirdly, to bring about socio-economic development, the Government has set 

up 2 AIIMs colleges as well as five medical colleges. As all know, that the 

Kashmir Valley is well known for the cultivation of Saffron, hence the 

Government of India has put a renewed trust on the increase in the cultivation 

of Saffron under the National Saffron Mission & to bring about the 

development in the region.  

 

Fourthly, recently the Government has decided to give the Geographical 

Indication (GI) tag to the Kashmiri Saffron. Fifthly, due emphasis has also been 

laid down on strengthening Grass Roots Democracy, wherein October 2019, 

the Government of India had conducted the Blog development council 

elections. So there was a record turnout of no. of voters & these elections were 

as such violent free. Lastly, the Government has recognized that one of the 

main reason for the underdevelopment in the region in on account of 

insurgency, terrorism & extremism. Hence the Government has given due 

amount of emphasis on improving the security situation in the region.  

 

WHAT HAS CHANGED IN THE STATE OF JAMMU & KASHMIR 

AFTER THE ABROGATION OF ARTICLE 370? 

 

The biggest advantage of Article 370 has been that all laws of the centre have 

started to apply in the state. There were a total of 354 state laws out of which 

164 laws were strict off, 138 laws modified & 170 laws of the centre have been 

made applicable to the state. In 1990, when militancy was at its peak in Kashmir, 

the Kashmiri pandits had to face a lot of atrocities & many of them had to leave 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|881 

the valley forever, now even they are returning to the state. 1514Employment has 

started to generate in the state & there has been a 262% increase in minority 

scholarships. Five corporations have started a power department in Kashmir. 

Government has announced a package of 80,000 crores for developmental 

activities in Kashmir which would also include the establishment of IIT, IIM & 

AIIMS. For the rise of tourism in the valley, the development of roads has 

started to take place. Domicile certificates have started to be given & till now 

more than 3,50,000 certificates in Jammu & more than 60,000 domicile 

certificates have been issued in Kashmir. A budget of Rs 6000 crore has been 

approved by the central Government for the farmers of the state so that they 

don't face any issue to the irrigation.  

 

If we talk about terrorism in the state, there has been a decline of 36% decline 

in terrorist activities. During the period of January-July, 2020, more than 180 

terror incidents have been recorded according to the ministry of home 

affairs. Approximately 126 terrorists were killed in 2019 & 136 terrorist killed in 

2020.  In 2019, Kashmir witnessed about 51 grenade attacks, while in 2020, the 

number got reduced to 21. Also, around 110 terrorists have been killed in 2020 

who belonged to various agencies such as Hizbul Mujahideen, Lashkar-e-Taiba, 

Jaish-e-Mohammad etc.  

 

The involvement of the local youth in terrorist activities & stone-pelting had 

become a major concern for the Government of India, but there has been a 

decline of 40% in the involvement of youth in the state.   

The positive aspect is that more than 10,000 new job vacancies have been 

created.& 7th pay commission has been applied from which around 3 lakh 

government employees would be getting benefits.  

 

                                                
1514 Arun Kumar Chaubey, “Jammu and Kashmir: What has changed in one-year since abrogation of Article 370”, Zee 
News, Aug. 05, 2020, available at https://zeenews.india.com/india/jammu-and-kashmir-what-has-changed-in-one-
year-since-abrogation-of-article-370-2300815.html (visited on Aug. 18, 2020) 
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There has been no direct connectivity to Kashmir for the last 70 years. Still, now 

after the abrogation of article 370, the Government of India is working to 

connect the valley with the whole of India which would mean that if an 

individual wants to go to Kashmir, he would eventually be able to take a direct 

train to Kashmir from any state. Highest railway bridge could be ready over the 

Chenab river by next year. All yojana's of the Prime Minister has been launched 

in the state along with 10% quota for economically weaker sections of the 

society.   

 

The Union territory status would also ensure that the unique ethnolinguistic and 

religious identity of the region is preserved. 

 

CLOSURE OF INTERNET SERVICES AFTER ABROGATION OF 

ARTICLE 370, AN INFRINGEMENT OF ARTICLE 19(1)(A) & 

ARTICLE 19(1)(G) OF THE CONSTITUTION OF INDIA ? 

 

Ever since the Government of India announced its decision to abrogate Article 

370 & 35A1515, the state of J&K, it shut down the press & internet services in 

the state so that internet is not utilized as a medium for sharing information 

related to terrorist activities as in the modern digital times. The internet is used 

as the main tool for conducting fallacious proxy wars by raising money, 

recruiting and spreading propaganda/ideologies& journalists don't use the 

medium of the press to instigate people against the Government's decision. For 

a long time, curfew was imposed in the state. Political leaders were put under 

house arrest to prevent them from being indulged in any conspiracy against the 

central Government. The Government of India apprehended that after the 

revocation of Article 370, there could be an increase in terrorist activities in the 

state-sponsored by Pakistan to show retaliation to the Indian Government for 

taking such an unprecedented decision. However, in the 21st century where 

more or less everything is dependent on technology, so it is not possible to live 

                                                
1515 The Constitution of India, 1950, Art 370, 35A 
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without the internet service & in such a scenario people of J & K especially 

students had to live without internet service for quite a long time. The 

Government first restored the wired communication facility followed by 

restoration of 2G services by March 2020.It has started restoring the 4G internet 

service in some districts, but the whole territory still awaits for the restoration 

of services. Mere restoration of 2G services has been not of much use as those 

people who carry their trade & profession over the internet could not do the 

same due to very slow speed. This closure of internet services raised a question 

that whether such closure violated the fundamental right to freedom of speech 

& expression under Article 19(1)(a)1516 & right to freedom of trade & profession 

under Article 19(1)(g)1517 of the Constitution of India. As a result, Ms Anuradha 

Bhasin, the editor of Kashmir Times newspaper, filed a petition in the Supreme 

court stating that such restriction is violative of the above fundamental rights. 

The centre, however, argued that such restrictions were valid as it was a threat 

to the sovereignty & integrity of India & giving a free hand would become a 

cause for instability in the state. The judges of the Supreme court stated that 

right to express freedom of speech & expression over the internet is a 

fundamental right & such restriction could only be imposed for a limited time 

& also needs to based on the doctrine of proportionality but left the decision 

on the Government. In March 2020, India had to witness the COVID-19 

pandemic & eventually the whole country had to undergo a complete lockdown. 

During the lockdown, the role of internet was felt even more.1518 Hence, the 

Foundation of Media Professionals filed a fresh petition in the supreme court 

demanding the restoration of 4G internet services in the state. The supreme 

court this time, constituted a committee which was under the Ministry of Home 

Affairs and at the same time responsible for imposing the restrictions. The apex 

                                                
1516 Ibid, Art. 19(1)(a) 
1517 Ibid, Art. 19(1)(g) 
1518 Gautam Bhatia, “Supreme Court has not lived up to its own principles in Jammu and Kashmir, writes Gautam 
Bhatia”, Jun 08, 2020 available at https://www.hindustantimes.com/analysis/sc-has-not-lived-up-to-its-own-
principles-in-j-k/story-
Ff71vyXZdI9kLcVFewi6YM.html#:~:text=In%20January%2C%20the%20Supreme%20Court,Jammu%20and%20
Kashmir%20(J%26K).&text=However%2C%20the%20Court%20did%20not,the%20basis%20of%20these%20prin
ciples. (visited on Aug. 18, 2020) 
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court justified the decision by emphasizing on the aspect that due to the threat 

of terrorism, such restrictions had to apply. However, recently the apex court 

has asked the Government to review the condition & consider, restoring the 

4G internet services at top priority.  
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CONCLUSION 

 

After conducting the research, we can say that it was a strategic move of the 

Indian Government to repeal Article 370 & 35A which granted the state of J & 

K, special privileges& not a political manifestation. If Article 370 was thought 

to be a so much boon for the state, then today after 73 years of independence 

the state of J & K should have been at par with the other states of the Indian 

union which is not the case. We have seen that its residents were deprived even 

of basic rights. Some people say that the accession of Jammu and Kashmir was 

delayed due to which problems arose. They should be aware of the fact that 

many states entered into India after Jammu and Kashmir, i.e., i.e. Tripura joined 

in 1949. It is high time for our political leaders to introspect that our county had 

to put so much at stake in last seven decades & still the issue of J & K could not 

be resolved until an unprecedented decision of abrogating Article 370 could be 

taken. However, we must note that still, the Government of India would require 

a lot of time to bring stability in the state & the developmental activities start 

bringing results. As the terrorist activities have not been completely eradicated, 

it would require some more time for the state to become completely stable. But 

as the whole country is witnessing a COVID-19 pandemic, the Government 

could apply a more balanced approach for restoration of 4G internet service as 

far as the education & health sector is concerned as the students are the future 

of the country, so the Government should keep the sector at its top priority & 

consider restoration of the 4G services for the students.  
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THE LEGAL PERSPECTIVE OF MEDICAL 

NEGLIGENCE 
-ADV. ABHINAB RAM BAROOAH* 

ABSTRACT 

 

In the present scenario, many false and frivolous cases are filed in the court against the medical 

Practitioner for negligence. It is apt to mention that the public awareness for medical negligence 

is necessary as the medical Practitioner and the hospital management are facing lots of false 

complaint against the professionalism of the medical Practitioner. A number of judgments have 

been cited for providing guidelines of what constitutes medical negligence and what is required 

to prove it. The object of the study is to analysis the historical aspect of the medical negligence, 

what is medical negligence, their liabilities and their defences. It is also important to analysis 

the ethics of the medical Practitioner.    This study basically follows the Collective/ or doctrinal 

research method in which the compilation, interpretation and systemization of the primary and 

secondary source of data have been done. The research has been the done from the various 

articles and judgments from different websites of the Indian Government which pinpoints the 

data that is collected. After collecting the data, the researcher conducted an in-depth analysis 

of the content through which it concluded that the data is historical, descriptive and contains 

analytical views. The study of these articles is organized and systematized from the secondary 

source material. Thus, it will provide ample information regarding medical negligence in the 

eyes of the law. However, the paper is an attempt to trace the impact of medical negligence in 

the eyes of the law and basically deals with the liability, ethic and the defences of the medical 

negligence. It also provides some landmark judgments, and further, it provides the guidelines 

for the medical Practitioner. However, every study has a limitation. The study of medical 

negligence is very wide and extensive, which is why it is impossible to study every judgment and 

medical Practitioner in the country.  Moreover, all the judgments, liabilities and defences are 

not possible to discuss and describe in details. Only the prominent portions are curved out from 

the websites and are mentioned in the research paper. 

Keywords: Medical Negligence, Public Awareness, Medical Practitioners. 

 

                                                
* Advocate, N. Deka & Associates. 
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INTRODUCTION 

 

There is a famous quote which is well known to the people, and that is “Not all 

heroes wear capes, some of them wear white coats, and people call them the 

medical Practitioners”. These people are the unsung heroes who have a specific 

set of skills and knowledge in order to bring relief to a medical problem. During 

the tough times in which the world faces from a deadly virus like Spanish 

Influenzas in 1920 and COVID-19 in 2020 where millions of people are dead, 

and the ones who are most exposed from this virus are the Medical Practitioner 

itself. They are the one who sacrifices the most in order to prevent the outbreak 

and yet they are least appreciated by the people. 

 

The Medical Profession is a very noble profession. The patient approaches to a 

doctor or hospital estimating that the doctors and the nurses pose the specific 

sets skill and the knowledge for the medical treatment and further the doctors, 

nurses and the hospital staff should not be negligent, carelessness towards the 

patient irrespective of their attitudes and their problems. However, a doctor 

cannot save everyone’s life, but doctors should carry out his/ or her requisite 

skills and his knowledge in the most appropriate manner in order to save the 

patient’s life who has entrusted his life to the Doctor. Therefore, the Doctors 

should carry out all the test in order to find relief to the medical problem. 

Moreover, it is the duty of theDoctor to know the patient’s history regarding 

certain diseases even if the patient has no idea about that particular disease. 

Furthermore, it is also the duty of the Doctor to take prior consent of the patient 

or patient’s family for any major surgical operation, major treatment like 

chemotherapy or any significant investigation. This is why the doctor and 

patient relationship is very important as the patient want to trust the 

competency and efficacy of the hospital and Doctors, the patient wants to know 

and understand about the sickness and how will it affect their life in the future, 

the patient should be able to share their personal history with the doctors and 

the patient wants the Doctors and the hospital to treat them with dignity and 

respect   
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The history between the patient and the doctors goes back to approximately 

4000 BC and 1000 BC, the doctors were known as priest and patient were 

considered as a supplicant in which the priest used their magic and mysticism 

way of healing. Then came the 5th Century before Christ, in which magic was 

rejected and developed an empirical and rational medical system in keeping tabs 

with the social changes. The Hippocratic oath traced the attitudes of the doctors 

in which the patient has all the rights, and the doctors must abide by it, which 

is termed as ethics of the doctors. By the 18th Century, the word illness was 

formed, and if the patient were considered as aristocracy, then doctors would 

do anything in their power to satisfy them. However, gradually more and more 

underprivileged people were brought to relief to their medical problem due to 

surge of hospitals. 

 

Moreover, a scientific boost was the main reason for the more accurate 

investigation and medical treatment like shifting from surgery to medicine in 

diagnosing the diseases. By the time 20th Century arrived, medical science has 

evolved in toto. The model of mutual participation came into limelight in which 

there was equality amongst the patient and the doctors. Thus, this model helps 

the patient to participate more actively in case of a chronic disease under the 

instruction and supervision of the doctors 

    

Accordingly, there are three phases in which the relationship has to be observed. 

The first phase is that doctors, when requested by the patient for any illness, 

tries to aid the patient. Secondly, the doctors need to properly investigate the 

patient and ask to get investigated report from the pathological centre. Thirdly, 

after investigating all the reports, then the doctors draw up the plan for 

treatment by establishing the relationship between them. Therefore, the doctors 

need to interact with the patient effectively, and in border sense in which the 

patient feels satisfied and thus, this is practical approach in which doctors and 

patient need to follow in order to get relief.  
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WHAT IS MEDICAL NEGLIGENCE? 

 

The term medical negligence can be explained with the following example- the 

medical practitioners who pose a specific set of skill and knowledge must 

exercise a reasonable degree of careWhile treating the patients, the medical 

Practitioners may not have expertise on that particular set of skill. However, 

they should pose ordinary skills to bring relief to the patient. The medical 

Practitioner should do everything in their power to prevent any medical 

degradation until a specialist takes over and further the medical Practitioner 

must treat the patient with respect and dignity irrespective of their class, caste, 

religion and creed, failure to do the so, the medical Practitioner can be liable 

under Tort Law, Criminal Law and the Consumer Protection Act 1986. The 

three components as Winfield stated which needs to satisfy medical negligence 

are-:  

 

1) legal duty,  

2) Breach of duty and  

3) damages caused by the breach and are explained herein :-  

 

Legal duty:  The medical Practitioner’s legal duty comes into existence when 

there is a contract between the patient and the doctor whom the patient was 

upon entrusted with his life. It is well explained that the medical Practitioner is 

those who possess a skill and knowledge in a particular field and thus, the 

medical Practitioner has to exercise his legal duty with due diligence as it is 

expected to act in such a manner as in the ordinary contemporaries. 

 

Breach of legal duty: -The breach of legal duty occurs when the medical 

Practitioner who poses the skills and knowledge which may not be expertise 

skills but poses ordinary skill yet they failed to provide the care in which an 

ordinary prudent medical practitioner would have done in a similar situation. 

Therefore, failure in providing any reasonable care, medical treatment, 

investigation to any patient will amount to a breach of duty. 
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Damages for breach of duty: - A breach of duty occurs when there is a failure 

to provide any treatment which consequently results in an injury of the person 

or sometimes even death due to negligence. The liability of the person can be 

of two types that is, civil liability, or criminal liability and under Consumer 

Protection Act, 1986.  

 

To better understand this, reliance is placed on the judgment of Jacob Mathew v,  

State of Punjab1519 in which the Hon’ble Supreme Court held that “In the Law of 

negligence, professionals such as lawyers, doctors, architects and others are 

included in the category of persons professing some special skill or skilled 

persons generally. Any task which is required to be performed with a special 

skill would generally be admitted or undertaken to be performed only if the 

person possesses the requisite skill for performing that task. Any reasonable 

man entering into a profession which requires a particular level of learning to 

be called a professional of that branch, impliedly assures the person dealing with 

him that the skill which he professes to possess shall be exercised and exercised 

with a reasonable degree of care and caution. He does not assure his client of 

the result. A lawyer does not tell his client that the client shall win the case in all 

circumstances. A physician would not assure the patient of full recovery in every 

case. A surgeon cannot and does not guarantee that the result of surgery would 

invariably be beneficial, much less to the extent of 100% for the person operated 

on. The only assurance which such a professional can give or can be understood 

to have given by implication is that he is possessed of the requisite skill in that 

branch of profession which he is practising and while undertaking the 

performance of the task entrusted to him he would be exercising his skill with 

reasonable competence. This is all what the person approaching the 

professional can expect. Judged by this standard, a professional may be held 

liable for negligence on one of two findings: either he was not possessed of the 

requisite skill which he professed to have possessed, or, he did not exercise, with 

reasonable competence in the given case, the skill which he did possess. The 

                                                
1519 (2005) 6 SCC 1.  
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standard to be applied for judging, whether the person charged has been 

negligent or not, would be that of an ordinary competent person exercising 

ordinary skill in that profession. It is not necessary for every professional to 

possess the highest level of expertise in that branch which he practises”. 

 

Therefore, in the above case, the Supreme Court gave guidelines regarding the 

filing of cases against medical negligence, and they are as follows: - 

 

1. The complainant needs to provide with prima facie evidence in 

order to prove before the court of Law and also has to seek the 

advice and opinion of another doctor in order to charge the 

negligence of the Doctor. 

2. The investigating officer, before proceeding against the Doctor, 

needs to seek an opinion from another doctor of the Government 

who shall be impartial and unbiased. 

3.   Unless the arrest is necessary for collecting the evidence or if the 

officer is not satisfied to proceed against the Doctor, the arrest is 

withheld.  

 

Mens rea is defined as the person with knowledge or intention causes injury to 

another person. Further the essential ingredient of mens rea cannot be ignored 

for consideration where there is charge of criminal liability. Therefore, the 

supreme court judgment urges that there should be mens rea, as mens rea is a 

major component required before filing the criminal complaint against the 

Doctor under negligence.  

 

LIABILITIES OF MEDICAL NEGLIGENCE 

 

Liability under the Consumer Protection Act, 1986:  The Consumer 

Protection Act, 1986 has opened a new quasi-judicial, convenient to redress 

problems of consumer relating to consumer service and consumer goods. The 

definition of the consumer is defined under section 2(d) of the Consumer 
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Protection Act, 1986 and the definition of service is defined under section 2(i) 

of Consumer Protection Act, 1986, 1986. In 1995, the Supreme Court case 

Indian Medical Association v. VP Shantha1520 bought the medical profession under 

the definition of service. Further, the patient is considered as the consumer and 

the medical professionals are considered as a service provider. Moreover, the 

patient who has suffered injuries in any form during the treatment can now sue 

the service provider, i.e. medical professionals in the consumer court under 

Consumer Protection Act, 1986 for compensation.  

 

Reliance placed on the judgment Arvind Pandey & Anr. v. Dr. (Mrs.) Sulekha Saran 

& Ors.1521   in which the National Consumer forum states that “the wife of the 

Complainant died due to medical negligence by the doctors as the doctors could 

have advised the complainant to take his wife to a better-equipped hospital. It 

was also held that the hospital, being a maternity hospitalwas responsible for a 

major part of the blame. Furthermore, the hospital is specialized for pregnant 

women and for the delivery of children. Therefore, it should have been well 

equipped for all the emergencies, including a blood bank as in a society as ours 

many would-be-mothers coming from the not-so-well-to-do-families may face 

the problem of post-delivery haemorrhage requiring blood transfusion”. 

“Moreover, on considering the total facts and the circumstances, the National 

Consumer Disputes Redressal Commission (NCDRC) held Rs. 5,00,000/- as 

compensation in which Rs. 2,00,000/- for the complainant himself for losing 

his wife and Rs. 3,00,000/- to the minor son till he attains majority”.      

 

Liability under tort law: - Medical Negligence under Law of Tort has a great 

emphasis on the well -stated fact that the Law of torts starts from the point 

where consumer protection ends. Why it is stated in the manner because most 

of the claims are brought under torts where there is no contract between the 

consumer and the patient. The reason behind this is that in the governmental 

institutions where the doctors treat the patients for free without any contractual 

                                                
1520 1995 SCC (6) 651. 
1521 (2012) 6 ALD (Cons.) 1 (NC). 
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obligation and thus, the medical Practitioner who serves for free; if found guilty 

for negligence are liable under Law of Tort. Moreover, the principle is to 

compensate the victims if found injured or loss of life. It is also a nature of the 

civil remedy, so the victim needs to proceed to the civil court. In this, the 

Plaintiff needs to prove the case with sufficient evidence to make the medical 

Practitioner guilty of negligence or else the case of the victim will be dismissed 

by the court of Law. Therefore, the Plaintiff needs to prove the case with cogent 

evidence with a medical expert and medical records. 

 

Reliance is placed here on the judgment A.V. Janaki Amma And Ors. v. Union of 

India(UOI) And Ors.1522 delivered on 23 October 2003 in which Allahabad High 

Court states that “In this situation, many questions require answers while 

assessing damages suffered by family as a whole and each of the petitioners. 

There is no statute law in this regard. Like in all cases of compensation and 

damages, in tort law, we have to fall back on the decided cases. How much 

impact fell due to death of Savithri on the family and on each of petitioners is a 

matter of evidence”. 

 

Therefore, the overall view of the judgment states that the Petitioner needs to 

provide hard and cogent evidence in order to prove the guilt of the 

Respondents. Hence, there was barely cogent evidence in the affidavit of 

evidence. Thus, the court cannot assess the specific damages under various 

heads. 

 

Reliance placed on the judgment of M. Ramesh Reddy v. State of Andhra Pradesh1523 

-in which the Andhra Pradesh High Court held that it is the duty of the hospital 

to take care of the sensitization of the hospitals and the bathrooms. Here, in the 

present case, the bathroom was not clean, and the patient fell down and died. 

Due to the negligence done by the hospital, the Andhra Pradesh High Court 

passed an order for compensation amounting to Rs. 1,00,000/- to the victim. 

                                                
1522 2004 (1) ALD 1. 
1523 1975 36 STC 439 AP. 
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Liability under Contractual Law: - Liability under Contract Law is very limited 

as compared to the Law of Torts. It is very restricted to the service provider. 

The civil suit which is filed by the Plaintiff is not maintainable unless and until 

there is any contract between the patient and the Doctor. Moreover, it basically 

deals with private health care where the patient approaches the Doctor, and it 

is contractual in nature. Therefore, no suit is liable under the civil court under 

the Law of contract where there is no service provided by the doctors. For 

example; A suffered injury from a lethal accident and got admitted in the 

hospital. B is a surgeon and operated A after reading the investigation reports. 

Thereafter, the Doctor misread the reports and operated the other part. 

Therefore, the Doctor has committed a breach of duty and hence, it is a 

suggestion to the Plaintiff to file a civil suit under the Law of contract.  

 

Liability under Criminal Negligence: - A doctor is criminally liable as an 

when there is guilty of mind. Moreover, under criminal law, the rashness and 

recklessness amount to a crime, then there must be a higher degree of 

recklessness which require to prove the charges against medical negligence.  

However, the death of the patient went beyond the mere matter of 

compensation and further to prove the fact the burden of proof lies on the 

person who is claiming.    

 

Reliance placed on the judgment Dr Suresh Gupta v. Govt. of N.C.T of Delhi & 

Anr.1524  , in which Supreme Court held that “To convict, therefore, a doctor, 

the prosecution has to come out with a case of a high degree of negligence on 

the part of the Doctor. Mere lack of proper care, precaution and attention or 

inadvertence might create civil liability but not a criminal one. The courts have, 

therefore, always insisted in the case of an alleged criminal offence against 

Doctor causing the death of his patient during treatment, that the act 

complained against the Doctor must show negligence or rashness of such a 

higher degree as to indicate a mental state which can be described as totally 

                                                
1524 (2004)6 SCC 42) 
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apathetic towards the patient. Such gross negligence alone is punishable”. 

Therefore, in the above case and according to the facts that the accused was not 

guilty of an offence committed under section 304-A of Indian Penal Code, 1860 

as there was no gross negligence and recklessness made out against the 

accused/Doctor. 

 

WHAT ARE SOME MEDICAL NEGLIGENCES DEFENSES? 

 

It is clear from the other topics which are discussed hereinabove that to prove 

Medical Negligence the Plaintiff needs to provide with a high degree of credible 

evidence to the court in order to punish the accused/medical professional under 

section 304A of Indian Penal Code,1860.  However, to prove the innocence of 

the accused/medical Practitioner, there are number of defences that may apply, 

but out of the many defences the main defences that need to be discussed here 

are mentioned herein below: - 

 

• Standard Negligence: - The standard Negligence in which the Doctor 

has to deny the allegation made out by the Plaintiff (the claimant). 

Further the accused(medical professional) has to convince the court 

with the documents, and the prescriptions that the accused has treated 

the patient with the standard guidelines and the patient injury or death 

is not due to the medical error. Thus, it is the most common defences 

of Doctor in which the Doctor denies and disproves the elements of 

the negligence. 

• Contributory or patient negligence: - Oftentimes the accused/medical 

Practitioner not be blamed for Medical Negligence. However, if only 

the accused/Doctor proves during the legal proceedings that it is the 

negligent act of the patient that has caused death or injury to him or her 

or even if there is no follow up of the doctor orders which ultimately 

causes death or if the patient does not discloses key elements of his or 

her medical history and so on. In this regard, medical practitioners are 

not liable for medical negligence.  
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• Accident while conducting a lawful act: - It is defined under section 80 

of the Indian Penal Code, 1860 in which it states that any act which is 

done by accident or misfortune but without any criminal intimidation 

or knowledge but under lawful means and act in a lawful manner with 

proper care and caution to treat the patient, and thus, the medical 

Practitioner are not held liable.  

• Good Faith: - During the emergencies when the patients are in medical 

distress situation with no other options left, the medical Practitioner has 

to take a key constructive decision in order to treat the patient. 

Therefore, if the doctor aids someone during the medical emergency, 

then he or she is not liable under civil and criminal law. Moreover, the 

good faith is also described under section 81 and 88 of the Indian penal 

code which specifically states that there shall not be any criminal 

intimidation or knowledge or does not intend to cause harm even if the 

patient gives consent to it. Thus, the decision of the Doctor was in ‘good 

faith’ in order to save the life of the patient.  

• Four D’s: - According to the Medical Negligence the four Ds needs to 

be present in order to prove the accused guilty and the four Ds of 

medical Negligence are duty, dereliction, damages and direct cause. The 

defence attorney needs to point out the missing of one of the four Ds 

or contradict each of the four Ds in favour of accused during the legal 

proceedings. The contradiction can be done by way of documentation, 

statements, cross-examination and by arguing before the court of Law. 

• Wrong parties being sued: - The parties which are alleged by the 

claimant has to have credible evidence to prove guilty during the legal 

proceedings. However, if there is no evidence traced among any of the 

parties mentioned in the petition, then that party by order of the court 

is liable to be struck down from the petition.    

• Limitation: - The basic defence of the Doctor is the limitation period. 

The General time limit for medical negligence and personal injury is of 

3 years from the date of alleged negligence have occurred. Therefore, it 

is vital for the defence attorney to look into the time limit of filing the 
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petition to the court. If the petition is filed beyond three years and no 

application is filed for condoning the delay or even if the application is 

filed, but without any explanation then the defence attorney has the 

right to point out to the court that application filed by the claimant is 

without explanation and thus it is bogus in the eyes of the law. 

Moreover, the accused can rely on the section 468 of the Code of 

Criminal Procedure, 1973 in which it states that Bar to taking 

cognizance after lapse of the period of limitation. Hence, the court has 

the power to dismiss the petition. Reliance placed in Kusum Sharma & 

Ors v. Batra Hospital & Ors in which Supreme Court provided well-

known principle while deciding whether medical Practitioner is guilty of 

medical negligence are stated as below: - 

• “Negligence is the breach of a duty exercised by omission to do 

something which a reasonable man, guided by those considerations 

which ordinarily regulate the conduct of human affairs, would do, or 

doing something which a prudent and reasonable man would not do.  

• Negligence is an essential ingredient of the offence. The negligence to 

be established by the prosecution must be culpable or gross and 50, not 

the negligence merely based upon an error of judgment.  

• The medical professional is expected to bring a reasonable degree of 

skill and knowledge and must exercise a reasonable degree of care. 

Neither the very highest nor a very low degree of care and competence 

judged in the light of the particular circumstances of each case is what 

the law requires.  

• A medical practitioner would be liable only where his conduct fell below 

that of the standards of a reasonably competent practitioner in his field.  

• In the realm of diagnosis and treatment, there is scope for genuine 

difference of opinion, and one professional doctor is clearly not 

negligent merely because his conclusion differs from that of other 

professional doctors.  
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• The medical professional is often called upon to adopt a procedure 

which involves higher element of risk, but which he honestly believes as 

providing greater chances of success for the patient rather than a 

procedure involving lesser risk but higher chances of failure. Just 

because a professional looking to the gravity of illness has taken a higher 

element of risk to redeem the patient out of his/her suffering which did 

not yield the desired result may not amount to negligence.  

• Negligence cannot be attributed to a doctor so long as he performs his 

duties with reasonable skill and competence. Merely because the doctor 

chooses one course of action in preference to the other one available, 

he would not be liable if the course of action chosen by him was 

acceptable to the medical profession.  

• It would not be conducive to the efficiency of the medical profession if 

no Doctor could 52 administer medicine without a halter round his 

neck. 

• It is our bounden duty and obligation of the civil society to ensure that 

the medical professionals are not unnecessary harassed or humiliated so 

that they can perform their professional duties without fear and 

apprehension.  

• The medical practitioners at times also have to be saved from such a 

class of complainants who use criminal process as a tool for pressurizing 

the medical professionals/hospitals particularly private hospitals or 

clinics for extracting uncalled for compensation. Such malicious 

proceedings deserve to be discarded against medical practitioners. 

• The medical professionals are entitled to get protection so long as they 

perform their duties with reasonable skill and competence and in the 

interest of the patients. The interest and welfare of the patients have to 

be paramount for the medical professionals”.  
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ETHICS OF MEDICAL LAW 

 

In the matter of Pt Parmanad katara v. Union of India & Ors1525, the Supreme Court 

in the landmark decision forms the guidelines of medical ethics. The brief fact 

of the case is the human right activist filed a writ petition on the basis of a 

newspaper report which is about the death of the person who was riding the 

scooter after being knocked down by the speeding car. Thereafter, he was taken 

to the nearby hospital and there the Doctor refuses to treat the person as it was 

a medical legal case, then he was asked by the Doctor to take to another hospital 

which is about 20 kilometres from the former hospital and which is authorized 

to take medical-legal cases. The victim succumbed to the injuries before he was 

taken to that hospital. The petitioner prayed for the direction to be issued to 

Union of India that the injured person must be treated instantly and later on all 

the procedure of the criminal to be operated in order to avoid negligent death. 

Moreover, if there is a breach of any direction, then proper action and 

compensation should be admissible. 

 

The Petitioner later impleaded The Secretary, Ministry of Health & Family 

Welfare of the Union of India, the Medical Council of India, and the Indian 

Medical Association. 

 

After taking references of all the relevant documents and the meetings of the 

code of medical ethics, the Supreme Court held, as follows: - 

 

1. “Article 21 of the Constitution casts the obligation on the State 

to preserve life.  

2.   There can be no second opinion that the preservation of human 

life is of paramount importance. That is so on account of the fact 

that once life is lost, the status quo ante cannot be restored as 

resurrection is beyond the capacity of man.  

                                                
1525 1989 AIR 2039. 
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3.   The patient whether he be an innocent person or a criminal liable 

to punishment under the laws of the society, it is the obligation 

of those who are in charge of the health of the community to 

preserve life so that the innocent may be protected and the guilty 

may be punished. Social laws do not contemplate death by 

negligence to tantamount to legal punishment.  

4.  Every doctor, whether at a Government hospital or otherwise has 

the professional obligation to extend his services with due 

expertise for protecting life.  

5.   No law or State action can intervene to avoid/delay the discharge 

of the paramount obligation cast upon members of the medical 

profession. The obligation being total, absolute and paramount, 

laws of procedure whether in statute or otherwise which would 

interfere with the discharge of this obligation cannot be sustained 

and must, therefore, give way. 

6.   The court gave directions for giving adequate publicity to the 

decision in this case through national media Doordarshan and All 

India Radio as well as through High Courts and Session Judges”. 

       

Further in the above case the Supreme Court also held that “Medical Council 

of India along with their affidavit has filed Code of Medical Ethics which 

everyone in the medical profession is expected to follow, but still the news item 

which is the starting point of this petition is of 1988. The Code of Medical 

Ethics flamed by the Medical Council was approved on 23 October 1970. This 

only reveals an unfortunate state of affairs where the decisions are taken at the 

higher level good intentioned and for the public good but unfortunately does 

not reach the common man, and it only remains a text good to read and 

attractive to quote”. Thus, the Petition was disposed of. 
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FINDINGS AND ANALYTICAL VIEW 

 

Medical Practice is a very complex profession in which the individual needs 

privilege qualification, hard work and experience. Medical Practitioners need to 

achieve the difficult task of qualifying education and gain experience. In the 

present scenario, a lot of new technologies are invented, in which medical 

Practitioners have to get hands - on experience. The prospective follow up study 

will give you the entire view of where medical Practitioner went wrong, causing 

damages to the patient or death to the patient.  

 

The most important for medical Practitioners is to follow the code of medical 

ethics. It is the duty of the medical practitioner to treat the injured patient with 

a reasonable degree of skill and knowledge and a reasonable degree of care. It 

is also the duty of the medical practitioner to treat the injured patient at the time 

of emergency, emergencies such as an accident or grievous hurt. These 

emergency cases consist of the medico-legal ingredient, but it is the duty of the 

Practitioner to treat the patient first because the preservation of human life is 

the utmost importance. Once a life is lost, it is impossible to restore. After 

saving the life of the patient, the proceedings based on a legal aspect can be 

started. This should be not be the cause of death by negligence in tantamount 

to legal proceedings. 

 

The medical Practitioner may not have expertise in the particular skill or may 

not have knowledge rather medical Practitioner should have ordinary skills and 

that much amount of knowledge in order to bring relief to the patient. However, 

it is not possible for every medical Practitioner to save the life of each and every 

person. More so, it is not possible for every medical Practitioner to stay in the 

hospital 24/7 or in the clinic. However, it is possible for the medical practitioner 

to treat the patient in the best possible manner and give everything in their 

hands to bring relief to the patient. 
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The judgments that are cited in the research paper provides with the view that 

there is no perfect negligence case. Every case has one or the other problem, 

and every case no matter how good the case may be, thus can be ruined. The 

burden of proof lies with the petitioner as the petitioner has to work hard to 

convince the judges to decide in the petitioner’s favour by way of 

documentation along with the case, by cross-examining the witnesses, and by 

providing convincing arguments. The defendant, at their end, has a win stance 

as there are a lot of defences available for the defendant and landmark 

judgments at their end. For the very reason, the case under medical negligence 

that can be criminal, contract or consumer litigation cannot make a silk purse 

out of sow’s ear. If the case of the petitioner is very complicated, then it is 

advisable for the lawyer to seek medical advice from an expert of a different 

branch. This will help the petitioner to build the case strong and in an organized 

and systematized way. Therefore, the medical negligence provides three 

conditions in which the Petitioner needed to prove, i.e. 1) when there is a breach 

of duty on the part of care by the medical practitioner to the patient, 2) when 

the medical Practitioner has committed violation of duty and 3) the patient has 

been suffering from consequential damage from the result. Thus, these three 

conditions to be given paramount importance to prove medical negligence on 

the part of medical Practitioner. 
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CONCLUSION 

 

The medical profession is a vulnerable and complex profession in which the 

medical Practitioner while performing the duty requires to take due care to the 

patient with a lot of patients. The guidelines are provided in some of the 

landmark cases as it is discussed above. However, there are lots of cases which 

are filed against the medical Practitioner just to harass them. The petitioner 

needs to gather all the credible evidence and present it in court in order to prove 

the medical Practitioner guilty of negligence.  

 

Many Medical Practitioner have specialisation in some areas of medical science, 

because of which, they should not neglect even the smallest things, as they may 

cause death of the patient. Due to these reasons, Medical Practitioner cannot be 

held under civil and criminal liability. 

 

Therefore, it is important to punish the medical Practitioner as well to protect 

the medical Practitioner. From all the judgments that are mentioned in this 

research paper, it is vital to note down that the duty of the courts to see that the 

medical Practitioner should not get harassed while performing their duties. 

 

SUGGESTIONS 

 

The present research work highlights the view of the medical malpractice in the 

hands of the medical Practitioner and further discusses the protection of the 

medical Practitioner against the false and frivolous cases. In regard to that 

following the suggestion are discussed below: - 

 

• Separate Medical Tribunal: - The object of the separate tribunal will 

provide protection to the large body of consumers as well as service 

providers. The quasi-judicial tribunal requires to observe the principle 

of natural justice and give speedy disposal of the cases. However, by 

judicial interpretation, medical service is the service under the Consumer 
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Protection Act, 1986. Due to the pressure in workload and delay in 

disposal of cases in the consumer forum, there is a need to establish a 

separate medical tribunal in order to adjust the medical malpractice 

cases. 

• Rights of health care to be recognized as a fundamental right: - The right 

of health care should be recognized as a fundamental right as it will give 

poor people an advantage to get treatment in the private hospital. It is 

required as the government hospital are deprived of medical 

infrastructure, medical technology, medical professionalism if compared 

to a private hospital. Therefore, the right to health care is the need of 

the hour as it should be instituted in public and private health care 

institution. 

• MBBS degree in all the Universities: - The object of the MBBS degree 

in all the universities will provide with a large amount of medical 

Practitioner. This will help to provide medical service in remote places 

where medical solutions are unable to reach. This will help the medical 

Practitioner to establish their medical practice in the remote places and 

thus, provide relief to the medical problems. 

• Increase of budget on medical service and health care: - The 

Government should increase the budget on medical service and health 

care institution as it will give an additional boost to the medical 

Practitioner to treat the underprivileged person free of cost. This is also 

vital for medical Practitioner as they can serve in remote villages without 

having second thoughts in their mind. Further, there will be more 

medical infrastructure in the country and thus will be given free of cost 

treatment. 

• Special Laws for Medical service: - The Indian Medical Council Act, 

1956 provides lesser protection to the medical Practitioner. Moreover, 

there is inter-state and intra state distribution of man power and 

resources. However, the enactment of special laws for medical services 

will provide additional protection to the medical Practitioner as in the 

recent present scenario a lot of false and frivolous cases are filed against 
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the medical Practitioner even after the medical Practitioner followed the 

guidelines of Indian Medical Association. This enactment of the special 

Law will give stricter action against the claimants for filing frivolous 

cases. Further, the medical Practitioner can perform their duty with due 

care and patience and without having a second thought. 

• Reform of medical education: - In the present scenario, there are few 

competent medical practitioners. The universities and colleges do not 

produce competent medical Practitioner and moreover, the universities 

and the college’s emphasis more on the degree rather than training. The 

reformation will give more emphasis on the medical sector like choosing 

an area of specialization at the graduation level as same as in the course 

of engineering.      

• Medical council to take suo-moto action: - The Indian Medical Council 

Act, 1956 under section 20 (A)(1) in which any violation done by the 

medical Practitioner for any alleged infamous conduct, the State Medical 

Council has the power to initiate disciplinary proceedings after the 

investigation of the Medical Practitioner but do not have the power to 

take action until a complaint is filed by the opposite party. Therefore, 

there is a need to empower the Indian Medical Council to take sou-moto 

action against medical malpractices.  
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THE PARALLEL PANDEMIC: A GENDER-

SENSITIVE SPECTACLE 
-NAZM DHAWAN* AND  

ADITYA VIKRAM SINGH CHAUHAN* 

 

ABSTRACT 

 

Women are the role models of the society and with their remarkable achievements recognised 

in the fields of science, art, sports, government etc along with being the primary caregivers within 

their domestic lives, they come out as all round achievers and are integral for a harmonious 

balance in the society. The year 2020 has presented before the humanity at large, the grave 

danger of a Pandemic. The very functioning of the society came to a stand-still whilst large 

number of  patients fought for their lives. Women facing the same dangers are involved in an 

additional or a Parallel Pandemic. This Parallel Pandemic has pushed women into a den of 

iniquity involving an increase in domestic, sexual and financial abuse of women. Years of 

battle fought for equality yet the current scenario pushes the victory further away and reveals 

that there is still a long way to go. Many organisations are working towards burning down to 

ashes, many social stigmas and violent acts done against women including domestic violence, 

sexual harassment, gender biased layoffs at work, among many others. The statistics prove 

that the number of reported cases of acts of violence and abuse against women have gone up by 

three times the average number of cases usually reported. The authors of this article deem it 

necessary to focus on the issues dealt by women that are extremely gruesome and unjust. This 

article lays great emphasis on the gender lens vista of effects of the pandemic in the society. It is 

rightly said that “the secret of getting ahead is getting started” and every person who begins to 

work towards women empowerment and equality will surely get us closer to victory.  

 

Keywords: COVID – 19, Domestic Violence, Women Rights, Women 

Empowerment, Human Rights. 

 

                                                
* Student, 5th Year, Amity Law School, Delhi (GGSIPU). 
* Student, 4th Year, Amity Law School, Delhi (GGSIPU). 
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INTRODUCTION 

 

The COVID-19 has led to the evolution of a “new normal,” where the effect 

of this pandemic was assumed to be unbiased and not attached to gender 

stigmas. Thus it was believed that the consequence of the fatal disease would be 

at every stage equal for both men and women. But to our dismay, the pandemic 

has resulted in the occurrence of unequal treatment of the female gender in 

accordance with the violation of their basic human rights along with other 

economic rights.  

 

This Parallel Pandemic saw a blood-curdling spike in the number of domestic 

violence and sexual harassment victims worldwide. Where 2020 was supposed 

to be the year wherein many international organizations working for women 

empowerment or safety celebrate their global anniversaries. However, the stats 

have jolted the very end in view, on the basis of which these organizations were 

formed.  

 

With the “new normal” in, there are few specific issues that have heightened 

the impact of the pandemic in our routine lives. These issues range from 

economic, health to social issues.  

 

It’s no hush talk when it comes to how economies have been hit badly as 

everything went under a several day-long Lockdown to contain the impact of 

the pandemic. Many women involved in unpaid labor have witnessed hours of 

work with children out of school and elderly or disabled with the need for 

caregivers at home. There also exists a disparity among the numbers of men and 

women in situations of layoffs, where women mark more than half of the jobs 

lost. Women, on one hand, have been involved in unpaid labor for years, and 

on the other hand, they are overrepresented in the sectors of health and 

education, which have been deeply affected by the pandemic and giving out 

minimal wages.  
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Apart from the economic downfall, the human rights of many women are being 

violated. Women have fallen prey to the acts of domestic and sexual abuse. 

When we talk about Domestic Violence, what comes to our mind is a scenario 

where a person abuses or harasses the victim, the abuser being a man, mostly, 

and the victim being a woman. It’s also imperative to subcategorize domestic 

violence as it includes within its ambit the act of early marriage without consent, 

witch hunts, honour killings, etc. Now this pandemic has trapped the abuser 

with the victim under the same roof, especially when it comes to the point where 

your significant other is the abuser, and you’re the victim. Though this article is 

focused on the gender lens view of the pandemic, it’s not sidelining the abuse 

faced by children and members of the LGBTIQ community, which is also 

increasing due to the pandemic.  

 

Once a person gets tested positive for COVID-19, it’s essential that they be 

treated in isolation with precautions to limit the spread of the lethal virus. Many 

women have suffered sexual abuse or harassment at isolation centres by the 

staff or co patients. The heinous acts narrated by victims run chills down one’s 

spine, simply revealing the dark face of the society.  

 

This article focuses on the top three issues being faced by women as a parallel 

pandemic, including domestic violence, sexual harassment, and economic 

inequality. It took years of hard work for women to stand shoulder to shoulder 

with men, but this pandemic is a reality check that women are being abused, 

taken advantage of, and assaulted in broad daylight and how it requires sincere 

effort to curb such treatment of women.  

  

INTIMATE PARTNER VIOLENCE 

 

Intimate Partner Violence or more commonly known as, Domestic Violence is 

a horrendous problem even in the 21st Century, and it affects all communities, 

whether small or big, people old and young and also can prevail anywhere on 

the ladder of societal status, therefore freely moving up and down in the society 
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irrespective of the gift of literacy more prominently found at the higher rungs 

of the ladder.  

 

The Protection of Women from Domestic Violence Act1526 defines “Domestic 

Violence” as: 

 

“3. Definition of domestic violence.—For the purposes of this Act, any act, omission or 

commission or conduct of the respondent shall constitute domestic violence in case it— 

(a) harms or injures or endangers the health, safety, life, limb or well-being, whether mental or 

physical, of the aggrieved person or tends to do so and includes causing physical abuse, sexual 

abuse, verbal and emotional abuse and economic abuse; or 

(b) harasses, harms, injures or endangers the aggrieved person with a view to coerce her or any 

other person related to her to meet any unlawful demand for any dowry or other property or 

valuable security; or  

(c) has the effect of threatening the aggrieved person or any person related to her by any conduct 

mentioned in clause (a) or clause (b); or 

(d) otherwise injures or causes harm, whether physical or mental, to the aggrieved person. 

 

Explanation I.—For the purposes of this section,— 

(i) “physical abuse” means any act or conduct which is of such a nature as to cause bodily 

pain, harm, or danger to life, limb, or health or impair the health or development of the 

aggrieved person and includes assault, criminal intimidation and criminal force; 

(ii) “sexual abuse” includes any conduct of a sexual nature that abuses, humiliates, degrades 

or otherwise violates the dignity of woman; 

(iii) “verbal and emotional abuse” includes— 

(a) insults, ridicule, humiliation, name calling and insults or ridicule specially with regard 

to not having a child or a male child; and 

(b) repeated threats to cause physical pain to any person in whom the aggrieved person is 

interested; 

(iv) “economic abuse” includes— 

                                                
1526 Protection of Women from Domestic Violence Act, 2005. 
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(a) deprivation of all or any economic or financial resources to which the aggrieved 

person is entitled under any law or custom whether payable under an order of a court or 

otherwise or which the aggrieved person requires out of necessity including, but not limited to, 

house hold necessities for the aggrieved person and her children, if any, stridhan, 

property, jointly or separately owned by the aggrieved person, payment of rental related to 

the shared house hold and maintenance; 

(b) disposal of household effects, any alienation of assets whether movable or immovable, 

valuables, shares, securities, bonds and the like or other property in which the aggrieved person 

has an interest or is entitled to use by virtue of the domestic relationship or which may be 

reasonably required by the aggrieved person or her children or her stridhan or any other property 

jointly or separately held by the aggrieved person; and 

(c) prohibition or restriction to continued access to resources or facilities which the 

aggrieved person is entitled to use or enjoy by virtue of the domestic relationship including 

access to the shared household. 

 

Explanation II.—For the purpose of determining whether any act, omission, commission or 

conduct of the respondent constitutes “domestic violence” under this section, the overall facts 

and circumstances of the case shall be taken into consideration” 

 

From this definition, it can be understood that Domestic Violence can primarily 

be categorised into four types, namely: 

 

1) Physical abuse 

2) Sexual abuse 

3) Verbal and Emotional abuse 

4)  Economic abuse 

 

The distinguishing feature of this Act1527 is that every case has to be decided on 

the overall factual matrix, and that there is no straitjacket formula that can be 

applied to all instances constituting domestic violence. 

                                                
1527 Ibid. 
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Domestic violence can be understood as violent behaviour inflicted by a person 

on his partner or spouse. There thus largely exists an intimate relationship 

between the abuser and the victim, and about 90% of the time, the abuser is a 

man and the victim being a woman in all of the cases.  

 

There is an exacerbated rise in the number of cases of domestic violence as the 

victim has been trapped with the abuser due to the prevalent lockdown across 

the globe. The victim cannot escape to her workplace or any other safe place 

that would distance her from her abuser. With more than 1500 cases of 

domestic violence being registered between the first month of complete 

lockdown, March 25 onwards up till May, the recent statistics prove that there 

has been a spike in the number of cases reported compared to the cases reported 

in a similar time span in the previous ten years. More than 80% of domestic 

violence cases go unreported, and women choose to stay silent when they 

experience domestic violence due to fear and other societal reasons. 

 

“A helpline counselor from Odisha Oxfam India interviewed said they received 

80 calls daily on an average with regards to domestic violence before the 

lockdown. The figure shot up to over 200 after it was implemented and to 300-

plus the day after the state government released a WhatsApp number to 

specifically report violence against women”1528 

  

Sportspersons and celebrities like Virat Kohli, Ajinkya Rahane, Anushka 

Sharma, and Vidya Balan have come forward to spread awareness about 

domestic violence and have taken an initiative against the same.1529 A lot of 

NGOs have been holding campaigns to spread awareness about domestic 

violence and to help the victims who have experienced domestic violence come 

forward and fight this brutality. A number of NGOs have also inaugurated 

                                                
1528 DOMESTIC VIOLENCE CASES SPIKE IN LOCKDOWN, Kunal Purandare, Forbes India, Available at: 
https://www.forbesindia.com/article/forbes-lifes/domestic-violence-cases-spike-in-lockdown/61091/1 ; (Accessed 
on: August 6, 2020). 
1529 Ibid. 
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dedicated helpline numbers to make it easier for domestic violence victims to 

reach out for help: 

 

1. Police Helpline No. - 1091/ 1291 

2. All India Women’s Conference – 10921 

3. Shakti Shalini- 10920 

4. SAARTHAK- 011 26853846 

5. National Commission for Women has introduced a WhatsApp 

number for domestic violence victims - 7217735372 

  

SEXUAL VIOLENCE 

 

Sexual violence or harassment originates from the prevalence of unwanted 

sexual acts of behaviour, comments, advances along with undesired verbal, 

visual, or physical conduct, which is sexual in nature and comes out as very 

offensive and also includes comments or remarks made on one’s gender. 

 

The lockdown due to Covid-19 forced company employees to work from home 

and conduct all activities on virtual platforms, including video conferencing, 

which has been the main reason for sexual harassment as women are being 

asked to join virtual meetings at odd hours of the day. 

 

Women have also reported that they are asked to join meetings on the pretext 

of an urgent matter, which, in reality, is not the case. It has been reported by 

women that the ‘Urgent matter’ was not urgent at all and could be worked upon 

on a normal working day. Hence, cyberbullying and online sexual harassment is 

on the rise as most of the employees are working from home. 

 

Women are being stalked by their colleagues on social media platforms. Some 

women also complained that they find their colleagues to be inappropriately 

dressed, which makes them uncomfortable. Many women have reported that 

their colleagues make lewd/ inappropriate comments in their presence. Many 
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cases of sexual harassment at the workplace are not reported because women 

are worried about their job security, and they have a fear of being labeled as a 

troublemaker. 

 

Moreover, to add insult to injury, women seeking treatment for COVID 19 that 

end up at isolation centres are facing the brunt of the grisly psyche of those who 

fail to provide women with the respect they deserve. Sexual abuse cases at 

isolation centres depict the odious characters of the abusers. A 14-year-old girl 

patient has reportedly been sexually assaulted by a 19-year-old co-patient in a 

Covid-19 isolation facility. The incident took place on July 15, 2020. The 

accused, who is 19 years old, had sexually assaulted the 14-year-old and another 

19 years old recorded the dreadful act. The victim and the two accused had 

tested positive for mild symptoms of the Covid-19 virus and had been admitted 

to India’s largest quarantine facility in New Delhi. 

 

Most cases of rape or sexual abuse are not reported by women as they fear 

humiliation in the society or so is advised by their families as to not injure the 

family reputation as if the victim was the one who did something wrong. More 

than 70% of such cases are not reported in India, but the number of women 

coming out about their encounters has seen a relative increase. 

 

The Prohibition of Sexual Harassment Act, 2013, had been enacted by the 

parliament to curb the serious issue of sexual harassment of women at their 

respective workplaces. The act aims to ensure a safe working environment for 

women where they get equal opportunities and have access to recourse in case 

they face harassment. 

 

The companies are required to set up a committee where the women employees 

can address their issues regarding sexual harassment and seek recourse for the 

same. Every employer has to make sure that there is a safe working environment 

for their women employees and that they should not face sexual harassment of 

any kind by their colleagues, boss, or anybody in the workplace for that matter. 
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According to the Prohibition of Sexual Harassment Act, 2013, the term 

“Workplace” has been defined as any place visited by employees arising out of 

or during the course of employment, including transportation provided by the 

employer for undertaking such a journey. 

 

Working from home will come under the scope of the definition of ‘Workplace,’ 

and it would be right to say that sexual harassment is happening with women at 

their workplace. 

 

FINANCIAL FALLOUT 

  

The Covid-19 pandemic has surely augmented the already existing gender 

inequality in the Indian scene. During the ongoing pandemic, a gender lens view 

is required as women tend to suffer more due to the lockdown and as they are 

placed on the lowest pedestal in the hierarchy of class, caste and other similar 

stratification. There is gender inequality in terms of salaries & wages, 

procurement of resources, household work etc. 

 

The burden of taking care of children and the elderly has increased substantially 

due to the closure of their workplaces and other restrictions placed by the 

government on the functioning of offices and other workplaces. 

 

Employers, regardless formal or informal in nature prefer laying off women in 

the ongoing pandemic in order to cope up with the economic downturn as they 

think that women are ‘Less Productive’ than men and that women are not the 

main financial support in a household.  

 

Women in the formal sector are usually viewed as being costly and a burden to 

the company after the Maternity Act had been enacted. The Maternity Act 

entitles women to paid leaves for six months and other benefits as well. This 

particular act protects the interests of working women and provides them with 

certain benefits. 
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Women might be forced to work for lower wages and longer hours or otherwise 

they might be sacked by their employer as there are many other people who are 

desperate to work at lower salaries and wages. There is a huge disparity between 

the working conditions of men and women. 

 

Many people have experienced job cuts due to the lockdown but the majority 

of people who lost their job were women and women who have managed to 

retained their jobs are facing pay cuts. 

 

Women in India face problems in availing resources and procurement of 

resources is easier for men as compared to women. Women may face problems 

in availing health facilities and as there has been a surge in the domestic violence 

cases, some women are not able to seek help as they do not have the proper 

resources to do so.  

It is imperative to analyse the effects of Covid-19 pandemic on the financial 

stability and security of women and economic policies should be made by the 

government keeping in mind the gender perspective. 

 

Women who are domestic workers and labourers have been facing major 

economic challenges as the government had imposed a nationwide strict 

lockdown and the workers working as domestic workers and labourers were 

compelled to sit at home rendering them jobless.  

 

The government of India had decided to help the poor by providing 20 crore 

Women Jan Dhan account holders an amount of Rs 500 per month for a period 

of three months. The government also provided women 8.3 crore below 

poverty line families with free cylinders who are covered under The Pradhan 

Mantri Ujjwala Yojna. The government also doubled the collateral free loan 

amount to Rs 20 lakh for women in self-help groups.  

 

Yet these efforts seem to go in vain. A 39 year old single mother lost her job 

due to the countrywide lockdown imposed by the government and now she is 
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facing a financial crisis at home while ensuring that her son received quality 

education. Some women received salary from their employers whereas some 

women were just cut off by their employers. 

 

Another woman who used to work as a masseuse for babies and earn Rs 20000 

per month lost her job because of the countrywide lockdown. She knows for a 

fact that she has to look for another job as her employers have asked her to 

discontinue her job. In India, the countrywide lockdown due to Covid-19 has 

only added to the setbacks for women that they have been facing over the years. 
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CONCLUSION 

 

Female leaders, scholars or achievers have something very eccentric about their 

success. People find themselves in a state of revelation upon hearing a grand 

female success story and wonder “how could a woman do this?”. It’s time to 

normalise the concept of a “strong and successful woman” and to give her the 

well-deserved respect. The ongoing brutalities being faced by a woman in one 

out of every three houses have to come to a halt. A woman can do every single 

thing that a man can and in all honesty women are comparatively fast learners 

and relatively calmer under dire consequences. Then why do women suffer pain 

and agony and treated as the weaker gender? Brutality against women is an act 

against all of mankind as the women of a nation make up the strong skeleton of 

the society without whom everything would come tumbling down. Domestic 

violence, sexual harassment and many other heinous acts against women need 

to end and many social stigmas against victims need to be erased. A positive and 

accepting behaviour towards the victims will help others suffering in silence to 

come out, share their stories and demand justice. Even the tiniest of efforts will 

lead us to achieving our goal of women empowerment.  
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UNIFORM CIVIL CODE  
-ARJUN DASGUPTA AND SAPTAK NASKAR* 

 

ABSTRACT 

 

Article 44 of the Constitution of India provides that “The state shall endeavour to secure for 

the citizens a Uniform Civil Code throughout the territory of India”.1530 

 

In all the major and important democracies in the world, implementation of the Uniform Civil 

Code has not been as contentious as it has been in India, which has yet to implement one as 

promised under Article 44 of the Indian Constitution. This is due to the peculiarity of the 

Indian society and the inherent orthodoxy, because of which there has been a reluctance on the 

part of various governments to codify and put in place a Uniform Codified Personal Law. 

Though the Indian Constitution has seen several amendments over the last 70 years, some of 

the issues have been allowed to persist due to the sensitivities involved. The Uniform Civil Code 

is one such contentious issue, which probably cannot be kept away from the national discourse 

any longer. In a country like India, where the principle of equality of all citizens is enshrined 

in the Constitution, different sets of personal laws for different religious communities go against 

this very principle of the Constitution.1531 However considering the landmark cases in the yester 

years as well as the present ongoing cases, the day is probably not very far into the future where 

we would get to see a unified system of Civil Code that will eliminate any form of discrepancies 

prevalent in the system.  

 

Keywords: Constitution of India, Uniform Civil Code, Personal Laws, 

Governance. 

 

  

                                                
* Students, 2nd Year, Department of Law, Calcutta University (Hazra Law College). 
1530Article 44, Constitution of India, 1950. 
1531Abhishek Verma, Uniform Civil Code: Give it a serious thought, DECCAN HERALD, September 19,2019 (07:40 
IST), https://www.deccanherald.com/opinion/main-article/uniform-civil-code-give-it-a-serious-thought-
762623.html. 
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INTRODUCTION 

 

The Constitution of a country forms its bedrock but unfortunately only a 

minuscule section of the citizenry is aware of the relevance of the Constitution 

to their existence. In India, the only day the citizens of this country probably try 

and take out time for this sacred document is the 26th of January. The 

Constitution of India was adopted by the Constituent Assembly of India on 26th 

November 1949 and became effective on 26th January of 1950, the day which is 

accordingly also celebrated every year as the Republic Day of India. However, 

there are those times in history when the unfolding of certain events forces a 

large section of the citizenry to stop and take a look at the book which in a way 

is the Gita, Koran and the Bible of the country. 

 

The Constitution declares India as a sovereign, secular, democratic republic 

nation1532, the words ‘secular’ and ‘socialist’ however having been added to the 

preamble in 1976 during the emergency period. The Constitutional system 

undergoes amendments on a periodically in order to adjust itself and adapt itself 

to the ever changing needs of the modern society. However due to reasons 

political, religious or otherwise, certain issues are left undealt with completely 

or partially. Such issues impede or bar the society from progressing and growing 

with time efficiently without discrepancies and road-bumps and act as 

roadblocks in the way of overall development of the Society. 

 

One such discrepancy happens to be that of ‘Uniform Civil Code’, that has been 

promised under Article 44 of the Constitution, but still remains to be fulfilled 

to this day. However before we can conclude whether ‘Uniform Civil Code’ 

should be implemented or not, we should dive deep into its various intricacies.  

 

 

 

                                                
1532 Constitution of India, 1950. 
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MEANING AND CURRENT SCENARIO 

 

The matter of Uniform Civil code has once again taken its place as one of the 

prevalent topics in the current modern times. Out of the numerous issues that 

plague our system, it is the most prominent and probably will be subjected to 

urgent action by the Government.   

 

The reason why the issue of ‘Uniform Civil Code’ has taken the limelight in 

recent times again is because of some of the recent steps undertaken by the 

current government that was formed back in 2014, in giving shape to the 

promises undertaken in its manifesto1533 during the elections and also in the 

elections of 2019. Other than the issues of NRC, Citizenship Amendment Bill 

and Article 370, the Uniform Civil Code has been one of the prominent issues 

in the manifesto that was promised by the current government to be dealt with 

urgency and utmost care. With multiple issues being dealt with and disposed of 

one at a time; the issue of ‘Uniform Civil Code’ is most likely to come up next 

in the roster of items for consideration of the current government. 

 

Before we get into the depths of the subject matter, I would like to provide a 

basic introduction to the Uniform Civil Code in itself. 

 

Uniform Civil Code can be defined as a codified and generalized system of laws 

that would provide for a uniform set of laws for the entire country equally 

applicable to all religious communities, including personal matters such as 

marriage, divorce, inheritance and adoption, etc with few exceptions here and 

there wherever necessary. The Uniform Civil Code finds a very prominent 

mention in the Indian Constitution as a part of the Directive Principles. It is 

mentioned in the Article 44 of the Indian Constitution that “The state shall 

endeavour to secure for the citizens a uniform civil code throughout the territory of India”.1534 

                                                
1533 Bharatiya Janata Party, Ek Bharat Shreshtha, Election Manifesto 2014. 
https://www.thehindu.com/multimedia/archive/01830/BJP_election_manif_1830927a.pdf. 
1534 Constitution of India, 1950. 
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A unified Civil Code covers the following objectives under its provisions among 

others:- 

 

• Provision of equal status 

• Promotion of gender parity 

• Accommodation of aspirations of young population 

• To support the national integration 

 

However, despite the codification of the Hindu laws back in 1956, there has 

been no successful attempt to frame a Uniform Civil Code, thereafter that is 

equally applicable to all the citizens of India irrespective of religion, caste, sex, 

etc. 

 

Notwithstanding the various other issues that act as setbacks to the 

implementation of such a generalized system, based on the various scriptures 

and customs of each major religious community, affecting people of all spheres 

in our country, the issue of Uniform Civil Code has been an ongoing and active 

debate that remains undecided and unsettled to this day in the ever evolving 

modern society. 

 

The question of whether we are prepared for a ‘Uniform Civil Code’ has been 

one of the major make or break factors in the implementation of such a 

principle. Now that the issue of ‘Uniform Civil Code’ has started to gain 

prominence once again, the question as to whether we are prepared for it, has 

also become relevant once again. In order to understand the need for a ‘Uniform 

Civil Code’, we need to delve back in time to analyze its roots in detail.  

 

HISTORY OF UNIFORM CIVIL CODE 

 

The debate for a ‘Uniform Civil Code’ dates back to the colonial period in India. 

Before the materialization of the British rule, the East India Company, which 

existed from the period of 1757 to 1858, tried to reform local social and religious 
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customs in India. For example, Lord William Bentinck, one of the Governor 

Generals of India, played an important role in eradicating the practice of ‘Sati’, 

which was the inhumane practice of burning of a widow on the funeral pyre of 

her husband, through the passage of the Bengal Sati Regulation, 18291535 which 

was later also extended and applied to the states outside Bengal.  

 

While in other countries, the society was advancing through leaps and bounds 

in terms of technology and customs, the Indian society was held back by its 

inflexible array of old customs and laws that prevented progress in any form 

whatsoever.  

 

It is evident that initially, a need for the ‘Uniform Civil Code’ arose from the 

need to eradicate inhumane practices, whose main victims were mainly women, 

that were prevalent in the old Indian society since time immemorial and acted 

as a deterrent towards progress and growth of the Indian society as a whole. 

However, it was through the efforts of social reformers like Ishwar Chandra 

Vidyasagar, Raja Rammohun Roy, Annie Besant and many other such 

prominent reformers who were instrument in negating and outlawing such 

customs through various legislative procedures and means. 

 

Many of the legal reforms passed by such social reformers were beneficial 

mostly for women such as the Hindu Remarriage Act of 1856, The Hindu 

Inheritance Act, 1928 and many other such relevant acts. The call for equal 

rights for women at that time was only at its initial stages and further progress 

was deterred due to reluctance on the part of the British government out of the 

fear of the orthodox religious leaders of that time, which further deterred 

passage of any other social reforms. This led to disappointment expressed by 

the All India Women’s Conference (AIWC) at one of the conferences in 1933 

with respect to the male dominated community.1536 

                                                
1535 Marshman, John Clark (1876). History of India from the earliest period to the close of the East India Company's government. 
Edinburgh: W. Blackwood. p. 374. ISBN 9781108021043. 
1536 Chavan Nandini; Kidwai, Qutub Jehan (2006). Personal Law Reforms and Gender Empowerment: A Debate on Uniform 
Civil Code. Hope India Publications. ISBN 978-81-7871-079-2 (p. 83-86). 
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This reluctance of the colonial government to fully and truly take on the 

orthodox religious leaders remained all along, as would be evident in its 

decisions to keep the personal laws outside the scope of the codification of 

Indian Law. “The Lex Loci Report of October 1840 emphasised the importance and 

necessity of uniformity in codification of Indian law, relating to crimes, evidences and contract 

but it recommended that personal laws of Hindus and Muslims should be kept outside such 

codification1537.” 

 

These personal laws were applied by the local governing bodies or panchayats 

when dealing with regular cases involving disputes between people of the same 

religion without any intervention by the State except in a few special cases which 

were further complemented by the promises in the Queen’s proclamation of 

18591538. 

 

The need for a debate for putting in place a Uniform Civil Code emerged again 

during the post-colonial period (1947 onwards) when Shri Jawaharlal Nehru, 

the first Prime Minster of this country and his supporters, along-with the 

women members were of the view that there was a need for institution of a 

Uniform Civil Code in order to deal with the flaws and problems that plagued 

the Indian Society at that time. 

 

According to Dr B R Ambedkar, the orthodox Hindu laws pertained only to a 

particular school of thought enshrined in the Shastras specially the ones related 

to the practises of monogamy, divorce and widow’s right to property and thus 

he was of the view that a Uniform Civil Code should be adopted to eliminate 

the discrepancies existing in the system1539. Even though his views and actions 

in relation to proposed changes in the Hindu personal law were considered as 

attacks on the Upper Castes and the Hindu Laws, making him unpopular 

amongst certain sections of the orthodox Hindus and face humongous 

                                                
1537 Anil Chandra Banerjee (1984). English Law in India. Abhinav Publications. p. 134. ISBN 978-81-7017-183-6. 
1538 Supra, Note 1536, (p. 66–67) 
1539 Vikas Pathak, Ambedkar favoured common civil code, THE HINDU (December 1st, 2015, 05:04 IST). 
https://www.thehindu.com/news/national/ambedkar-favoured-common-civil-code/article7934565.ece 
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opposition in the initial stages, he was later supported by Jawaharlal Nehru. 

However due to criticisms faced regarding issues of monogamy, divorce and 

such related issues, a bill of lesser magnitude was passed in 1956 in the form of 

various acts such as Hindu Marriage Act, Succession Act, Minority and 

Guardianship Act and Adoptions and Maintenance Act. 

 

The Hindu Bill, that was passed ultimately, however, failed to eradicate gender 

discrimination since in most cases the implementation was to be initiated by the 

male only, resulting in one-sided gender dominance and further inequality 

between the two genders. 

 

Also since the Bill only applied to the Hindu community, the women belonging 

to the other communities such as the Muslim communities continued to face 

atrocities and discrimination without many options of relief available to them. 

Though it was decided to add an implementation of the Uniform Civil Code 

through Article 44 of the Indian Constitution, the proposal was met with lots 

of opposition. The spirit of the Bill therefore remained incomplete in its 

implementation and still needed amendments to be a fully functioning law that 

applied to every citizen in the country. However at that point in time, it was a 

great achievement nonetheless. 

 

SOME RELATED LANDMARK CASES  

 

The discrepancies prevailing in the absence of a Unified Civil Code in the 

personal laws became evident when the Shah Bano Case1540 came into 

limelight. The case brought it out in the open that the Muslim Personal Law 

that was partially based on Sharia school, permitted unilateral divorce and 

polygamy. The Shah Bano case1541 became a public affair because of the most 

probable religious biasness and helplessness of the government at that time to 

take necessary measures to provide relief to the victim. The law passed in respect 

                                                
1540 1985 (1) SCALE 767. 
1541 Ibid. 
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to this case was also repealed due to pressure and protests from the Muslim 

community in India and AIMPLB. This further accelerated the need for a 

systematically viable ‘Uniform Civil Code’. 

 

Also, in the case of Sarla Mudgal v. Union of India1542, it was held by the 

Supreme Court that a Hindu male after marrying under Hindu law cannot marry 

any other woman after converting to Islam. It was held that the sole purpose of 

converting to Islam was to marry another woman and hence the personal law 

was misused. The judgment had issued no directions about a ‘Uniform Civil 

Code’ but Justice Kuldeep Singh had requested the government to look into the 

matter. In his judgment, Justice Kuldeep Singh said, “When more than 80% of the 

citizens have already been brought under the codified personal law there is no justification 

whatsoever to keep in abeyance, any more, the introduction of "uniform civil code" for all 

citizens in the territory of India."1543 

 

The matter of ‘Uniform Civil Code’ came up again to the Supreme Court in the 

case of John Vallamattom v. Union of India1544 where it was held that Section 

118 of the Indian Succession Act was discriminatory against the Christians and 

thereby was held unconstitutional. The Chief Justice of India V.V Khare held 

in this judgment that, “It is a matter of great regret that Article 44 of the Constitution 

has not been given effect to. Parliament is still to step in for framing a common civil code in the 

country. A Common Civil Code will help the cause of national integration by removing the 

contradictions based on ideologies”. 

 

The current government due to its overwhelming majority and due to the 

absence of the religio-political compulsions involved, has been able to pass the 

Triple Talaq Bill. The manner in which it was able to pass the Bill has now given 

rise to the possibility of the current government taking some actions on the 

UCC front as well. 

                                                
1542  1995 AIR 1531 
1543 Ibid. 
1544 Writ Petition (civil) 242 of 1997 
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IMPLEMENTATION OF UNIFORM CIVIL CODE AND ITS 

ASSOCIATED ROADBLOCKS 

 

In the last 70 years, even though Article 44 of the Indian Constitution, in its 

defined statements, talks about Uniform Civil Code for all citizens as a part of 

the Directive Principles, the debate has always revolved around whether the 

principle of Uniform Civil Code can be applied to all the citizens without 

infringing on their right to profess their religion freely without much 

interference. This has made the debate for a Uniform Civil Code with its diverse 

implications one of the most controversial topics in the country.  

 

But it will be wrong to say that the situation in India is completely grim in this 

regard, as Goa is a prime example among the states that has managed to 

implement the idea of a Uniform Civil Code based on the Portuguese Civil Code 

more or less successfully without any discrepancies except in some special 

cases1545. This comes as a shining light of hope among the sea of despair and 

helplessness to utilize such a generalized system in the modern Indian society. 

The rest of states however are a different story and are yet to follow suit. 

 

However, it should be noted that the implementation of the ‘Uniform Civil 

Code’ doesn’t come without its pre-set path of thorns and setbacks that 

prevents it from an introduction into the workings of the modern Indian 

society. 

 

The country of India has a diverse religious and political culture that differs 

from sect to sect based on sex, race, caste, region and religion. Thus it has always 

seemed difficult to implement a generalised system of Uniform Civil Code that 

does not interfere with the enjoyment of rights of various communities. Also 

the demand for a Uniform Civil Code can be most probably seen in a negative 

                                                
1545 Krishnadas Rajagopal, Government has failed to bring in Uniform Civil Code, says Supreme Court, THE HINDU 
(September 14, 2019 01:39 IST)  
https://www.thehindu.com/news/national/government-has-failed-to-bring-in-uniform-civil-code-says-supreme-
court/article29412592.ece 
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light by religious societies and authorities due to the prevalence of ‘Identity 

politics’. It is perceived as an encroachment on their rights to religious freedom, 

as they fear that implementation of such a system will neglect their traditions 

and impose rules which will be mainly dictated by religious majority 

communities. 

 

We should not forget that it is not an easy task to come up with a common set 

of rules regarding personal issues like marriage and other affairs while avoiding 

the violation of the freedoms and rights due to the very same reasons mentioned 

above, despite the advantages of implementation of such a system. 

 

Thus due to the diversity in the different spheres of India, it has been always 

difficult to implement a ‘Uniform Civil Code’ without encountering any 

setbacks whatsoever and its implementation has always remained a work in 

progress. 
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CONCLUSION 
 

While all the major and important democracies in the world have implemented 

a uniform civil code that applies to every citizen in their respective countries 

without any form of discrimination whatsoever, India is yet to establish one 

itself as promised under Article 44 of the Indian Constitution. In a country like 

India where the principle of equality of all citizens is enshrined in the 

Constitution, different sets of personal laws dedicated to every different 

religious community goes against this very principle of the constitution.1546 

 

Thus, it is now a widely held perception, with of course its quota of objections 

and protestations, that such a system should be implemented at all costs with 

all factors into consideration. Maybe at a slow pace, one step at a time but at a 

uniform rate in order to eliminate the flaws that plague the Indian society in the 

absence of a Uniform Civil Code, while keeping in mind the sensitivity involved 

in this regard.  

 

With more resoluteness in display with respect to national level governance and 

in relation to certain pending but contentious issues, the day is probably not 

very far into the future where we would get to see a unified system of Civil Code 

considering the ongoing amendments and judgments which will eliminate any 

form of discrepancies and negative form of biasness associated with each 

community that comes in the absence of implementation of such a system of 

Uniform Civil Code.  

 

  

                                                
1546 Supra Note 1531. 
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UNIFORM CIVIL CODE IN INDIA WITH 

REFERENCE TO TRIPLE TALAQ BILL, 2017 
-DR. S.R. MANJULA* 

 

ABSTRACT 

 

India is a diverse nation that houses many cultures, religions and practices. The historically 

rich nation has various religious communities that follow their own personal laws in matters of 

marriage, divorce, adoption, inheritance, etc. To bring uniformity in the same, the introduction 

of a Uniform Civil Code has been contemplated. In fact, even the Constitution underlines the 

importance of the same under the Directive Principles of State Policy. For Muslim women 

particularly, matters of divorce and specifically the practice of triple talaq have received a lot of 

flak. This research paper aims to analyse the approach towards a Uniform Civil Code through 

the lens of the Triple Talaq Bill, 2017.  

 

Keywords: Triple Talaq, Uniform Civil Code, Muslim Women. 

 

 

  

                                                
* Assistant Professor, PG Department of Studies in Law, Karnatak University, Dharwad.  
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INTRODUCTION 

   

India is a country of diversities in culture, customs, usages and practices with 

distinct groups on the basis of castes, religion, sex and place of birth etc. 

Comparing to the most of the countries in the world, India is claims to be 

progressive, since it has a rich heritage in spirituality, religion, culture, tradition 

and science is noteworthy. Non-violence has been the main essence of all the 

religions, which have their origin in the subcontinent. Among Jainism is of the 

extreme form. Even though non-violence is an element in all religions across 

the world, the degree of it in Indian religions is more. The religion is the path 

of self-realisation, non-violence is the means. 

 

The definition of secularism is actually the principle of separation of the State 

from religious institutions. The State is involved with the religious and spiritual 

institutions, in various ways. In practice the government is managing most of 

the institutions. If the State intends to promote the tolerance among the 

religions and to establish Uniform Civil Code, the pluralism in policy making is 

the only decision can be taken by the State. 

 

INDIAN CONSTITUTION AND SECULARISM 

 

India that is Bharat a Union of Territories,1547 is an emblem which states that, 

India is one unit. The Preamble to the Constitution says that, India is a secular 

country. The term secularism implies the absence of religion in the eyes of the 

State. It also means the State should give equal treatment of all religions. During 

the Colonial Era the British Government had enacted the number of legislation 

to permit religious practices. After the Constitution of India came into existence 

the establishment of the uniform civil code has been entrusted upon the State 

under the Directive Principles of State Policies.1548 

                                                
1547 Article 1, Constitution of India.  
1548 Article 44 of the Constitution of India,‘ the State shall endeavour to secure for the citizens a uniform civil code 
throughout the territory of India.’ 
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In S.R.Bommai vs. Union of India,1549 the Supreme Court of India has held that 

secularism is a basic structure of the Constitution; the religion should not be 

mixed with state. The State has no religion of its own. 

 

THE APPLICATION OF PERSONAL LAWS 

 

Owing to its diversity in religions, practices and the diaspora of people, there 

are many personal laws that are applicable to matters such as marriage, divorce, 

adoption, etc. The Hindu Marriage Act, 1955 provides for equal grounds for 

divorce to both the parties to seek separation from matrimonial bondage.1550 

The Shariat Act, 1937 provides for the practice of triple talaq pronouncement 

to get separation from matrimonial bondage.1551 

 

Muslim Law- Concept of Triple Talaq 

 

Triple talaq is the practice under which a Muslim man can legally divorce his 

wife by simply uttering talaq three times. It is prevalent among Muslims in India 

the majority of whom follow the Hanafi Sunni Islamic School of Law. 

 

The Muslim Women (Protection of Rights on Marriage) Bill, 20171552 

 

The Triple- Talaq bill is known as the landmark bill in ensuring the Uniform 

Civil Code in India. The makes the practice of instant triple talaq or talaq-e-

bidat as void and unconstitutional. Since the Constitution of India guarantees 

the gender- justice by way of non-discrimination on the basis of sex, caste, 

religion and place of birth etc. 

 

According to the Uniform Civil Code Bill,  the triple talaq in any form like 

spoken, in writing or by electronic means such as email, SMS and WhatsApp as 

                                                
1549 A.I.R 1994 SC 1918. 
1550 Section-13 and 13- B of the Act. 
1551 Section-2 of the Act. 
1552 It introduced on Thursday , 28th December,2017. 
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illegal and void by prescribing 3 years jail term to the person. It also imposes 

the fine and the quantum of fine will be decided by the Magistrate. The 

provision for subsistence allowance can be claimed by the wife from her 

husband for her children also. 

 

As regarding the custody of minor children, mother can also seek the custody 

of her minor children from the Magistrate. The order of the Magistrate is final 

in this regard.  

 

HISTORICAL BACKGROUND OF UNIFORM CIVIL CODE  

 

In Shah Bano Begaum vs. Mohd Ahmad Khan1553, The Hon,ble Supreme Court of 

India had held that, the right to equality under the Constitution of India is 

prevail over the personal law in the matter of maintenance is concerned. 

Section- 125 of Cr.P C is equally made applicable to women who are entitled 

for maintenance after divorce. 

 

Four months1554 earlier to the introduction of the bill the Supreme Court of 

India declared the practice of triple talaq as unconstitutional. The bill declares 

pronouncement of talaq thrice by a man on his wife for instantly divorcing her 

as illegal and a cognizable and non- bailable Offence. The bill provides that a 

man committing the offence might be imprisoned upto three years and also 

entitled to pay fine also. 

 

The Law Minster Ravi Shankar Prasad, who piloted the bill in the Lok Sabha, 

said that it was a historic move by the BJP-led Government to protect and 

empower the Muslim women and ensure gender- justice and gender equality.  

He also said that, there are nearly 100 cases of triple talaq but the police could 

not act against the men due to the absence of stringent law.1555 

                                                
1553 985 SCR (3) 844. 
1554  On 22nd August, 2017. 
1555   Reported in newspaper, ‘Deccan Herald’, 29th December, 2017, page no -1. 
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Opposing the bill, All India Majlis-e-Ittehadul Asaduddin Owaisi argued that, 

the BJP- led coalition government is bringing the bill with vested interest to 

carry forward its ideology. He also accused Union Law Minister  is misleading 

the House by referring to Pakistan triple talaq law and asking him to tell the 

house s to where in the world pronouncement to triple talaq has been made a 

criminal offence.1556 

 

Instead of this bill the government should bring provisions for financial 

assistance to Muslim women facing desertion. Owaisi said that, if you  have true  

intention, create a corpus of rupees 4,000=00 crore for this he added. Opposing 

the bill, CPM member A Sampath described the bill as a transgression on civil 

rights. If criminality is brought into the civil aspect of this law the situation will 

go behind the powers of the government machinery.1557  

  

In a majority 3:2 judgment, the apex court set aside instant talaq as a manifestly 

arbitrary practice. It also said, "Given the fact that Triple Talaq is instant and 

irrevocable, it is obvious that any attempt at reconciliation between the husband 

and wife by two arbiters from their families, which is essential to save the marital 

tie, cannot ever taken place." 

 

Intention of the Bill  

 

 In Shayara Bano vs. Union of India.1558 the Supreme Court of India judgment on 

August 22, 2017, the practice of triple talaq has considered as unconstitutional. 

In this case the petitioner has left her matrimonial home on 9th April, 2015 in 

the company of her father Iqbal Ahmad and maternal uncle Raees Ahmad along 

with her children Mohammed Irfan and Umaira Naaz. On 3rd July, 2015 the 

respondent ( Rizwan Ahmad asked the father of Shayara Bano to send her back 

to her matrimonial home. On 7th July 2015 two children brought to Allahabad, 

                                                
1556 Ibid page no -12. 
1557  Biju Janata Dal(BJD) member Tathagata Satpathy said. 
1558  WP No 118,2016, delivered by five judge Bench comprised of J S Khehar, U U Lalit, Kurian Joseph, S ABDUL 
Nazeer and R F .Nariman. 
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but wife was refused to go to her husband house. The, an application for 

restitution of conjugal rights has been filed by the husband before the Principal 

Judge, Allahabad.1559  

 

The Petitioner filed an application under Section-125 of the Code of Criminal 

Procedure and also sought to transfer the case to Uttarakhand. On 10th October, 

2015 the Talaq Nama ( deed of divorce) had done by the respondent by stating 

that, your dower(Mehr) and the expenses of Iddat (waiting period), I hereby 

paying through DD No-096976 dated 6-10-2015 drawn at Allahabad Bank a 

sum of Rs.10,150=00(Ten thousand and one hundred and fifty rupees) 

 

On 22nd  August ,2017, the Supreme Court of India by majority 3:2 held that 

the practice of talaq-e-biddat as unconstitutional and Section-2 of the Shariat 

Act is void. 

 

Followed by the above judgement the government thought to bring a codified 

law to make the practice of triple talaq as punishable offence. 

 

The main object of the bill is to protect the rights of married Muslim women 

and to prohibit divorce by pronouncing talaq by her husband and to provide 

for matters connected therewith or incidental thereto. It makes the 

pronouncement of talaq-e-biddat "void and illegal." According to clause 3 of 

the bill, "Any pronouncement of talaq by a person upon his wife, by words, 

either spoken or written or in electronic form or in any other manner 

whatsoever, shall be void and illegal."1560 

 

Proposed punitive measure 

 

A man who pronounces talaq on his wife will be punished with imprisonment 

for a  term which may extend to three years and  fine. This Bill also makes the 

                                                
1559 in case no.1144/2015. 
1560 Chapter-II  clause-3 of the bill says about declaration of talaq to be void and illegal. 
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pronouncement of talaq-e-biddat a non-bailable offence.1561 Clause 7 says, "An 

offence punishable under this Act shall be cognizable and non-bailable within 

the meaning of the Code."  

 

Protection of Muslim Women’s Nights  

 

The woman upon whom talaq is pronounced is entitled to receive an allowance 

from her husband, and  she retains custody of her children.1562 

  

But unlike most other criminal offences that come with a three-year sentence, 

the bill makes the offence cognizable. This means that a Muslim woman will 

not need to approach a court but the police which can straightaway arrest the 

man without a warrant. Also, the offence has been made a non-bailable offence 

which implies only the court - and not the police - can release the man on bail. 

 

The bill also entitles women, upon whom Talaq is pronounced, the custody of 

her minor children. The woman can also seek a subsistence allowance from 

herself and her dependent children. A magistrate will decide on the amount of 

this allowance keeping in view the husband's income. 

 

The Congress has backed the government on bill but suggested some changes 

to make the provisions to protect Muslim women. During the debate in the Lok 

Sabha, many opposition leaders have asked the government to revisit the 

provision for jail term for the Muslim man who attempts to divorce by instant 

"Triple Talaq". It was pointed that the man would not, if he is jailed, be able to 

provide a subsistence allowance. The government has allayed this fear, saying 

that courts were free to release the man on bail. Also, the magistrates have been 

given a free hand to send the man to jail for a shorter duration. The law does 

not specify a minimum jail term that those found guilty would have to serve. 

                                                
1561 Clause 4 of the bill. 
1562 Clauses 5 and 6 of the Bill say, " a married Muslim woman upon whom talaq is pronounced, shall be entitled to 
receive from her husband such amount of subsistence allowance for her and dependent children," and "shall be 
entitled to custody of her minor children in the event of pronouncement of talaq by her husband." 
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SUGGESTIONS 

 

The following suggestions can be made to the bill before becoming a law for 

enforcement. 

 

1.  The process of Conciliation can be done before taking action 

against the husband. 

2. The matter can be considered as civil wrong 

3.  The act of pronouncement of talaq also can be prohibited in 

personal law 

4.  The judicial separation can be permitted with the consent of the 

parents. 

 

CONCLUSION 

 

In order to prevent the continued harassment being meted out to the helpless 

married Muslim women from pronouncement of triple talaq the government of 

India has passed the bill. The Constitutional ambition of establishing uniform 

civil code throughout the territory of India is the fundamental duty of the 

welfare and secular state like India. To ensure gender justice in the society also 

the international endeavor as contemplated in the International Convention on 

Elimination of All forms of Discrimination Against the Women (CEADAW). 

 

The Uniform Civil Code in India in matrimonial cases is not possible, but, when 

the question of maintenance and protection of women is concerned the 

Constitutional law prevails over the personal law.  
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UNITED NATIONS EFFORTS TO COMBAT 

DRUG TRAFFICKING 
-SUTIKSHAN RAINA* 

 

ABSTRACT 

 

The object and purpose of the study is to analyse the existing conventions of the United nations 

to combat drug trafficking in the entire world. The menace of drug trafficking has eaten the 

world inside out rendering the entire population which uses drugs a burden on the others. The 

addiction has led to the rise in criminal activities all over the world. While necessary steps have 

been taken by the states of the world to collectively curb the menace, it still is prevalent in most 

of the countries. The present project takes a critical look to see what all has been done and the 

necessary steps that should have been taken to curb this menace. 

 

This paper deals with the United Nations Office on Drug Control in depth. UNODC was 

established to assist the UN in better addressing a coordinated, comprehensive response to the 

interrelated issues of illicit trafficking in and abuse of drugs, crime prevention and criminal 

justice, international terrorism, and political corruption 

 

Keywords: United Nations, Drugs, United Nations convention on 

Psychotropic substances, United Nations office on drugs and 

crime, Free Trade Link, World Drug Report, Crime Related 

Treaties, United Nations Convention against Corruption, Drug 

Related treatises. 
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INTRODUCTION 

 

The illegal drug trade or drug trafficking is a global black market dedicated to 

the cultivation, manufacture, distribution and sale of drugs that are subject to 

drug prohibition laws. Most jurisdictions prohibit trade, except under license, 

of many types of drugs through the use of drug prohibition laws. 

 

The United Nations Office on Drugs and Crime's World Drug Report 2005 

estimates the size of the global illicit drug market at US$321.6 billion in 2003 

alone. With a world GDP of US$36 trillion in the same year, the illegal drug 

trade may be estimated as nearly 1% of total global trade. Consumption of illegal 

drugs is widespread globally and remains very difficult for local authorities to 

thwart its popularity. 

 

Chinese authorities issued edicts against opium smoking in 1729, 1796 and 

18001563. The West prohibited addictive drugs throughout the late 19th and early 

20th centuries1564. 

 

In the early 19th century, an illegal drug trade in China emerged. As a result, by 

1838 the number of Chinese opium-addicts had grown to between four and 

twelve million1565. The Chinese government responded by enforcing a ban on 

the import of opium, this led to the First Opium War (1839-1842) between the 

United Kingdom and Qing-dynasty China. The United Kingdom won and 

forced China to allow British merchants to sell Indian-grown opium. Trading in 

opium was lucrative, and smoking opium had become common in the 19th 

century, so British merchants increased trade with the Chinese. The Second 

Opium War broke out in 1856, with the British joined this time by the French. 

After the two Opium Wars, the British Crown, via the treaties of Nanking 

(1842), and Tianjin (1858), obligated the Chinese government to pay large sums 

                                                
1563 Druglibrary.org, ‘History of the Opium Trade in China".  
1564  The 1912 Hague International Opium Convention. 
1565  Frank , “The Opium Wars: The Addiction of One Empire and the Corruption of Another”, October 2004 
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of money for opium they had seized and destroyed, which were referred to as 

"reparations". 

 

In 1868, as a result of the increased use of opium, the UK restricted the sale of 

opium in Britain by implementing the 1868 Pharmacy Act1566. In the United 

States, control of opium remained under the control of individual US states until 

the introduction of the Harrison Act in 1914, after 12 international powers 

signed the International Opium Convention in 1912. 

 

Between 1920 and 1933 the Eighteenth Amendment to the United States 

Constitution banned alcohol in the United States. Prohibition proved almost 

impossible to enforce and resulted in the rise of organized crime, including the 

modern American Mafia, which identified enormous business opportunities in 

the manufacturing, smuggling and sale of illicit liquor1567. 

 

The beginning of the 21st century saw drug use increase in North America and 

Europe, with a particularly increased demand for marijuana and cocaine1568. As 

a result, international organized crime syndicates such as the Sinaloa Cartel and 

'Ndrangheta have increased cooperation among each other in order to facilitate 

trans-Atlantic drug-trafficking. Use of another illicit drug, hashish, has also 

increased in Europe. 

 

Drug trafficking is widely regarded by lawmakers as a serious offense around 

the world. Penalties often depend on the type of drug (and its classification in 

the country into which it is being trafficked), the quantity trafficked, where the 

drugs are sold and how they are distributed. If the drugs are sold to underage 

people, then the penalties for trafficking may be harsher than in other 

circumstances. 

                                                
1566  Opium and the People, “Opiate Use in Nineteenth-Century England” 
1567  Organized Crime - “American Mafia” 
1568 National Commission on Law Observance and Enforcement on “The Enforcement of the Prohibition Laws of 
the United States”(1931) 
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Drug smuggling carries severe penalties in many countries. Sentencing may 

include lengthy periods of incarceration, flogging and even the death penalty (in 

Singapore, Malaysia, Indonesia and elsewhere). In December 2005, Van Tuong 

Nguyen, a 25-year-old Australian drug smuggler, was hanged in Singapore after 

being convicted in March 2004. In 2010, two people were sentenced to death in 

Malaysia for trafficking 1 kilogram (2.2 lb) of cannabis into the country1569. 

Execution is mostly used as a deterrent, and many have called upon much more 

effective measures to be taken by countries to tackle drug trafficking, for 

example, targeting specific criminal organisations (which are often also active in 

the smuggling of other goods (i.e. wildlife) and even people. In some cases, even 

links between politicians and the criminal organisations have been proven to 

exist1570. 

 

OBJECTS AND PURPOSE OF THE STUDY 

 

The object and purpose of the study is to analyse the existing conventions of 

the United nations to combat drug trafficking in the entire world. The menace 

of drug trafficking has eaten the world inside out rendering the entire population 

which uses drugs a burden on the others. The addiction has led to the rise in 

criminal activities all over the world. While necessary steps have been taken by 

the states of the world to collectively curb the menace, it still is prevalent in 

most of the countries. The various drug cartels from Pablo Escobar to El 

Mencho have been prevalent over the years. These have given a boost to the 

already existing drug problems of the world. These cartels only cared about the 

profit that the drug business was making and not the health and environmental 

effects that followed. 

 

The present project takes a critical look to see what all has been done and the 

necessary steps that should have been taken to curb this menace. 

                                                
1569 George McMilan, "Two Friends Sent To The Gallows For Drug Trafficking’ 
1570 Bill McCollum,“Threat Posed by the Convergence of Organized Crime, Drug Trafficking, and Terrorism: Congressional Hearing” 
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This paper deals with the United Nations Office on Drug Control in depth. 

UNODC was established to assist the UN in better addressing a coordinated, 

comprehensive response to the interrelated issues of illicit trafficking in and 

abuse of drugs, crime prevention and criminal justice, international terrorism, 

and political corruption. These goals are pursued through three primary 

functions: research, guidance and support to governments in the adoption and 

implementation of various crime-, drug-, terrorism-, and corruption-related 

conventions, treaties and protocols, as well as technical/financial assistance to 

said governments to face their respective situations and challenges in these 

fields. 

 

The office aims long-term to better equip governments to handle drug-, crime-

, terrorism-, and corruption-related issues, to maximise knowledge on these 

issues among governmental institutions and agencies, and also to maximise 

awareness of said matters in public opinion, globally, nationally and at 

community level. Approximately 90% of the Office's funding comes from 

voluntary contributions, mainly from governments. 

 

These are the main themes that UNODC deals with: Alternative Development, 

anti-corruption, Criminal Justice, Prison Reform and Crime Prevention, Drug 

Prevention, -Treatment and Care, HIV and AIDS, Human Trafficking and 

Migrant Smuggling, Money Laundering, Organized Crime, Piracy, Terrorism 

Prevention. 

 

RESEARCH METHODOLOGY 

 

According to the Objectives of the present study, the research design is of 

doctrinal methods. The Doctrinal method is applied to examine the concept of 

corruption as a transnational organised crime. The author has consulted several 

binding international conventions, combined with regional and worldwide 

efforts to prevent and respond to the problem of cross-border corruption. The 

study is analytical in nature. Secondary data from sources like books, journals 
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and international documents have been relied upon. The collection of relevant 

data has been done from the published sources. The help of internet technology 

has also been taken by the researcher. It is a value based explanatory and 

exploratory study in the field of corruption as a transnational organised crime.  

 

PROFITS 

 

Statistics about profits from the drug trade are largely unknown due to its illicit 

nature. In its 1997 World Drugs Report the United Nations Office on Drugs 

and Crime estimated the value of the market at $4 trillion, ranking drugs 

alongside arms and oil among the world’s largest traded goods1571. An online 

report published by the UK Home Office in 2007 estimated the illicit drug 

market in the UK at £4–6.6 billion a year1572. 

 

In December 2009 United Nations Office on Drugs and Crime Executive 

Director Antonio Maria Costa claimed illegal drug money saved the banking 

industry from collapse. He claimed he had seen evidence that the proceeds of 

organized crime were "the only liquid investment capital" available to some 

banks on the brink of collapse during 2008. He said that a majority of the $352 

billion (£216bn) of drug profits was absorbed into the economic system as a 

result: 

 

"In many instances, the money from drugs was the only liquid investment capital. In the second 

half of 2008, liquidity was the banking system's main problem and hence liquid capital became 

an important factor...Inter-bank loans were funded by money that originated from the drugs 

trade and other illegal activities...there were signs that some banks were rescued that way"1573. 

 

                                                
1571  UNODC, World Drug Report on Global Illicit Drug Trends. 
1572  UNODC, World Drug Report on Global Illicit Drug Trends. 
1573 Syal, Rajeev, "Drug money saved banks in global crisis, claims UN advisor"(2004). 
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Costa declined to identify countries or banks that may have received any drug 

money, saying that would be inappropriate because his office is supposed to 

address the problem, not apportion blame. 

 

Though street-level drug sales are widely viewed as lucrative, a study by Sudhir 

Venkatesh suggested that many low-level employees receive low wages. In a 

study he made in the 1990s working closely with members of the Black Gangster 

Disciple Nation in Chicago, he found that one gang (essentially a franchise) 

consisted of a leader (a college graduate named J.T.), three senior officers, and 

25 to 75 street level salesmen ('foot soldiers') depending on season. Selling crack 

cocaine, they took in approximately $32,000 per month over a six-year period. 

This was spent as follows: $5,000 to the board of twenty directors of the Black 

Gangster Disciple Nation, who oversaw 100 such gangs for approximately 

$500,000 in monthly income. Another $5,000 monthly was paid for cocaine, 

and $4,000 for other non-wage expenses. J.T. took $8,500 monthly for his own 

salary. The remaining $9,500 monthly went to pay the employees a $7 per hour 

wage for officers and a $3.30 per hour wage for foot soldiers. Contrary to a 

popular image of drug sales as a lucrative profession, many of the employees 

were living with their mothers by necessity. Despite this, the gang had four times 

as many unpaid members who dreamed of becoming foot soldiers1574 

 

FREE TRADE LINK 

 

There are several arguments on whether or not free trade has a correlation to 

an increased activity in the illicit drug trade. Currently, the structure and 

operation of the illicit drug industry is described mainly in terms of an 

international division of labour1575. Free trade can open new markets to 

domestic producers who would otherwise resort to exporting illicit drugs. 

Additionally, extensive free trade among states increases cross-border drug 

enforcement and coordination between law enforcement agencies in different 

                                                
1574 "Why Drug Dealers Live With Their Moms", Los Angeles Times,2004. 
1575 Kihong, "Free Trader and Drug Smugglers: The Effects of Trade Openness of States' Ability to Combat Drug Trafficking"(2005) 
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countries. However, free trade also increases the sheer volume of legal cross-

border trade and provides cover for drug smuggling—by providing ample 

opportunity to conceal illicit cargo in legal trade. While international free trade 

continues to expand the volume of legal trade, the ability to detect and interdict 

drug trafficking is severely diminished. Towards the late 1990s, the top ten 

seaports in the world processed 33.6 million containers. Free trade has fostered 

integration of financial markets and has provided drug traffickers with more 

opportunities to launder money and invest in other activities. This strengthens 

the drug industry while weakening the efforts of law enforcement to monitor 

the flow of drug money into the legitimate economy. Cooperation among cartels 

expands their scope to distant markets and strengthens their abilities to evade 

detection by local law enforcement. Additionally, criminal organizations work 

together to coordinate money-laundering activities by having separate 

organizations handles specific stages of laundering process. One organization 

structures the process of how financial transactions will be laundered, while 

another criminal group provides the “dirty” money to be cleaned. By fostering 

expansion of trade and global transportation networks, free trade encourages 

cooperation and formation of alliances among criminal organizations across 

different countries. The drug trade in Latin America emerged in the early 

1930s1576. It saw significant growth in the Andean countries, including Peru, 

Bolivia, Chile, Ecuador, Colombia and Venezuela. The underground market in 

the early half of the 20th century mainly had ties to Europe. After World War 

II, the Andean countries saw an expansion of trade, specifically with cocaine. 

 

UNITED NATIONS CONVENTION AGAINST ILLICIT TRAFFIC 

IN NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES 

 

The United Nations Convention against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances of 1988 is one of three major drug control treaties 

currently in force. It provides additional legal mechanisms for enforcing the 

                                                
1576 James Bradwick,"From Smugglers to Warlords: Twentieth Century Colombian Drug Traffickers"(2006) 
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1961 Single Convention on Narcotic Drugs and the 1971 Convention on 

Psychotropic Substances. The Convention entered into force on November 11, 

1990. As of February 2018, there are 190 Parties to the Convention1577.These 

include 185 out of 193 United Nations member states (not Equatorial Guinea, 

Kiribati, Palau, Papua New Guinea, Solomon Islands, Somalia, South Sudan, or 

Tuvalu) and the Holy See, the European Union, the Cook Islands, Niue, and 

the State of Palestine. 

 

Background 

 

The 1988 Convention was introduced following the political and sociological 

developments in the 1970s and 1980s. The growing demand for cannabis, 

cocaine, and heroin for recreational purposes, mostly in the developed world, 

triggered an increase of illicit production in geographical areas where cannabis, 

coca, and opium had been traditionally cultivated. With the rising size of the 

illicit drug trade, international drug trafficking became a multibillion-dollar 

business dominated by criminal groups, providing grounds for the creation of 

the 1988 Convention and the consequential escalation of the war on drugs1578. 

 

The Preamble notes that previous enforcement efforts have not stopped drug 

use, warning of "steadily increasing inroads into various social groups made by 

illicit traffic in narcotic drugs and psychotropic substances." It cautions that the 

drug trade and related activities "undermine the legitimate economies and 

threaten the stability, security and sovereignty of States." The sense of urgency 

is underscored by the image of innocent boys and girls being exploited: 

 

Children are used in many parts of the world as an illicit drug consumers market and for 

purposes of illicit production, distribution and trade in narcotic drugs and psychotropic 

substances, which entails a danger of incalculable gravity. 

 

                                                
1577 United Nations Office on Drugs and Crime.  
1578  Transnational Institute ,“A primer on the UN Drug Control Conventions”(2015) 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|946 

Drug manufacture and distribution 

 

Much of the treaty is devoted to fighting organized crime by mandating 

cooperation in tracing and seizing drug-related assets. Article 5 of the 

Convention requires its parties to confiscate proceeds from drug offenses. It 

also requires parties to empower its courts or other competent authorities to 

order that bank, financial, or commercial records be made available or seized. 

The Convention further states that a party may not decline to act on this 

provision on the ground of bank secrecy. 

 

Article 6 of the Convention provides a legal basis for extradition in drug-related 

cases among countries having no other extradition treaties. In addition, the 

Convention requires the parties to provide mutual legal assistance to one 

another upon request, for purposes of searches, seizures, service of judicial 

documents, and so on. 

 

In addition, Article 12 of the Convention establishes two categories of 

controlled illicit drug precursor substances, Table I and Table II. The 

Commission on Narcotic Drugs has power to decide whether to control a 

precursor substance, and which Table to place it in. The assessment of the 

International Narcotics Control Board is binding on the Commission, however, 

as to scientific matters. A two-thirds vote is required to add a substance to a 

Table. 

 

Article 12 protects the interests of pharmaceutical and chemical companies by 

requiring the Board to take into account the "extent, importance and diversity 

of the licit use of the substance, and the possibility and ease of using alternate 

substances both for licit purposes and for the illicit manufacture of narcotic 

drugs or psychotropic substances." 
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Control of amphetamine-type stimulant precursors has become a major UN 

priority1579. 

 

Table 1 Table 2 

N-acetylanthranilic acid Acetic anhydride 

Ephedrine Acetone 

Ergotamine Anthranilic acid 

Isosafrole Ethyl ether 

Lysergic acid Hydrochloric acid 

3,4-

methylenedioxyphenyl-2-

propanone 

Methyl ethyl ketone 

1-phenyl-2-propanone Phenylacetic acid 

Piperonal Piperidine 

Pseudoephedrine Potassium permanganate 

Safrole Sulphuric acid 

The salts of the 

substances listed in this 

Table whenever the 

existence of such salts is 

possible. 

The salts of the 

substances listed in this 

Table whenever the 

existence of such salts is 

possible (the salts of 

hydrochloric acid and 

sulphuric acid are 

specifically excluded 

 

  

                                                
1579 "United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances(1988) 
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Proposed Repeal 

 

In 2003, a European Parliament committee recommended repealing the 1988 

Convention, finding that: 

 

Despite massive deployment of police and other resources to implement the UN Conventions, 

production and consumption of, and trafficking in, prohibited substances have increased 

exponentially over the past 30 years, representing what can only be described as a failure, 

which the police and judicial authorities also recognise as such ... The policy of prohibiting 

drugs, based on the UN Conventions of 1961, 1971 and 1988, is the true cause of the 

increasing damage that the production of, trafficking in, and sale and use of illegal substances 

are inflicting on whole sectors of society, on the economy and on public institutions, eroding the 

health, freedom and life of individuals1580. 

 

The road to repeal would be difficult. Individual nations could withdraw from 

the treaty under the provisions of Article 30. However, as former UN drug 

official Cindy Fazey notes, the Convention has no termination clause, and 

therefore would remain in effect even if only one signatory remained1581.The 

Transnational Radical Party report noted that denunciation is the only route to 

changing the control regime established by the treaty: 

 

As regards the 1988 Convention, written with the main objective of 

strengthening all aspects of prohibition (also at the level of consumption, 

establishing the reversal of the burden of proof for persons suspected of 

carrying forbidden substances), it was deemed not amendable, therefore, the 

only possible way to go about it would be its denunciation by a substantial 

number of contracting Parties1582. 

  

                                                
1580 George Mathew "Proposal for the recommendation om on the reform of the Conventions on drugs”(1990) 
1581  "The UN Drug Policies and the Prospect for Change”,(2006) 
1582  "Concept Paper For Campaign by the Transnational Radical Party and the International Antiprohibitionist League to Reform the 
UN Conventions on Drugs’ 
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UNITED NATIONS OFFICE ON DRUGS AND CRIME 

 

The United Nations Office on Drugs and Crime is a United Nations office that 

was established in 1997 as the Office for Drug Control and Crime Prevention 

by combining the United Nations International Drug Control Program 

(UNDCP) and the Crime Prevention and Criminal Justice Division in the 

United Nations Office at Vienna1583. It is a member of the United Nations 

Development Group1584 and was renamed the United Nations Office on Drugs 

and Crime in 2002.[3] In 2016–2017 it has an estimated biannual budget of 

US$700 million1585. 

 

UNDOC has been criticised for naming Ali Bin Fetais Al-Marri, the 

controversial General Prosecutor of Qatar suspected of corruption, as its 

advocate for anti-corruption in the MENA region1586 

 

Organisational Structure 

 

The agency, employing between 1,500 and 2,000 people worldwide, has its 

headquarters in Vienna (Austria), with 21 field offices and two liaison offices in 

Brussels and in New York City. The United Nations Secretary-General appoints 

the agency's Executive Director. Yuri Fedotov, the former Russian Ambassador 

to the United Kingdom, has held this position since his appointment in 2010, 

when he succeeded Antonio Maria Costa in his personal capacity, and also as 

Director-General of the United Nations Office at Vienna. 

 

UNODC incorporates the secretariat of the International Narcotics Control 

Board (INCB)1587 

                                                
1583  Renewing the United Nations: A Program for Reform 
1584  United Nations Secretariat Secretary-General's Bulletin Organization of the United Nations Office on Drugs and 
Crime 
1585  United Nations Secretariat General Assembly document Organization of the United Nations Office on Drugs 
and Crime 
1586  www.unodc.org 
1587  About Us, “United Nations Office on Drugs and Crime”(2014) 
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Aims and Functions 

 

UNODC was established to assist the UN in better addressing a coordinated, 

comprehensive response to the interrelated issues of illicit trafficking in and 

abuse of drugs, crime prevention and criminal justice, international terrorism, 

and political corruption. These goals are pursued through three primary 

functions: research, guidance and support to governments in the adoption and 

implementation of various crime-, drug-, terrorism-, and corruption-related 

conventions, treaties and protocols, as well as technical/financial assistance to 

said governments to face their respective situations and challenges in these 

fields. 

 

The office aims long-term to better equip governments to handle drug-, crime-

, terrorism-, and corruption-related issues, to maximise knowledge on these 

issues among governmental institutions and agencies, and also to maximise 

awareness of said matters in public opinion, globally, nationally and at 

community level. Approximately 90% of the Office's funding comes from 

voluntary contributions, mainly from governments. 

 

These are the main themes that UNODC deals with: Alternative Development, 

anti-corruption, Criminal Justice, Prison Reform and Crime Prevention, Drug 

Prevention, -Treatment and Care, HIV and AIDS, Human Trafficking and 

Migrant Smuggling, Money Laundering, Organized Crime, Piracy, Terrorism 

Prevention. 

 

The World Drug Report 

 

The World Drug Report is a yearly publication that presents a comprehensive 

assessment of the international drug problem, with detailed information on the 

illicit drug situation. It provides estimates and information on trends in the 

production, trafficking and use of opium/heroin, coca/cocaine, cannabis and 

amphetamine-type stimulants. The Report, based on data and estimates 
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collected or prepared by Governments, UNODC and other international 

institutions, attempts to identify trends in the evolution of global illicit drug 

markets1588. 

 

Through the World Drug Report, UNODC aims to enhance Member States' 

understanding of global illicit drug trends and increase their awareness of the 

need for the more systematic collection and reporting of data relating to illicit 

drugs. 

 

TREATIES 

 

Ø Crime-related treaties 

 

1) United Nations Convention against Transnational Organized Crime 

and the Protocols 

 

The United Nations Convention against Transnational Organized Crime is a 

legally binding instrument that entered into force on 29 September 2003, 

through which States parties commit to taking a series of measures against 

transnational organized crime. States that ratify the convention has the duty of 

creation of domestic offences to combat the problem, the adoption of new, 

sweeping frameworks for mutual legal assistance, extradition, law enforcement 

cooperation, technical assistance and training. The convention signifies an 

important stage in dealing with transnational crime by recognizing the 

seriousness of the problem that the crime poses, and gaining understanding 

from the member states of the importance of a cooperative measure. The 

convention is complemented by three different protocols. These are also known 

as the Plaermo Protocols. 

 

                                                
1588 "World Drug Report - Global Illicit Drug Trends"(2010) 
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Ø The Protocol to Prevent, Suppress and Punish Trafficking in Persons, 

especially Women and Children- 

 

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially 

Women and Children aims to provide a convergence in the states' domestic 

offences in the investigation and the persecution process. Another objective of 

the protocol is to protect the victims of trafficking in persons with full respect. 

 

Ø The Protocol against the Smuggling of Migrants by Land, Sea and Air 

 

The Protocol against the Smuggling of Migrants by Land, Sea and Air is 

concerned with the aggravating problem of organized crime groups for 

smuggling persons. The protocol aims to combat and prevent transnational 

smuggling as well as to promote cooperative measures for enhancing protective 

measures for victims. 

 

Ø The Protocol against the Illicit Manufacturing of and Trafficking in 

Firearms, their Parts and Components and Ammunition. 

 

The Protocol against the Illicit Manufacturing of and Trafficking in Firearms, 

their Parts and Components and Ammunition was adopted to prevent and 

provide a cooperative measure for illicit manufacturing of and trafficking in 

firearms, their parts and components and ammunition. By adopting the 

protocol, the member states commit to adopt domestic criminal offences for 

illegal manufacturing, providing governmental licensing ammunition, and 

keeping track of the ammunition1589. 

 

 

 

 

                                                
1589  "United Nations Convention against Transnational Organized Crime and the Protocols Thereto” (2000) 
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2) United Nations Convention against Corruption 

 

In its resolution 55/61, the General Assembly recognized that an effective 

international legal instrument against corruption, independent of the United 

Nations Convention against Transnational Organized Crime was desirable. The 

text of the Convention was negotiated during seven sessions held between 21 

January 2002 and 1 October 2003. The Convention was adopted by the General 

Assembly on 31 October 2003. In 2003, the United Nations adopted the UN 

Convention against Corruption (UNCAC). The Convention came into force in 

December 2005. As of 9 November 2012, 140 countries had signed and 164 

countries (States Parties) had ratified the UNCAC. UNODC serves as the 

Secretariat for the Conference of the States Parties (CoSP) to the UNCAC. 

 

UNODC, as the custodian of UNCAC, is also one of the main initiators of the 

establishment of the International Anti-Corruption Academy (IACA), whose 

main function is to, among other things, facilitate more effective 

implementation of the UNCAC. There are three drug related treaties that guide 

UNODC's drug related programs. These are: The Single Convention on 

Narcotic Drugs of 1961 as amended by the 1972 Protocol; the Convention on 

Psychotropic Substances of 1971 and the United Nations Convention Against 

Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988. 

 

3) Drug-related treaties 

 

These three major international drug control treaties are mutually supportive 

and complementary. An important purpose of the first two treaties is to codify 

internationally applicable control measures in order to ensure the availability of 

narcotic drugs and psychotropic substances for medical and scientific purposes, 

and to prevent their diversion into illicit channels. They also include general 

provisions on trafficking and drug abuse1590. 

                                                
1590  INCB "Single Convention on Narcotic Drugs,"(1961) 
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i. Single Convention on Narcotic Drugs of 1961  

ii. Convention on Psychotropic Substances of 1971 

iii. United Convention Against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances of 1988 

 

4) Campaigns  

 

UNODC launches campaigns to raise awareness of drugs and crime problems. 

On 26 June every year, UNODC marks the International Day against Drug 

Abuse and Illicit Trafficking. On 9 December every year, UNODC 

commemorates the International Anti-Corruption Day. 

 

i. "Do Drugs Control Your Life"? – World Drug Campaign 

The United Nations Office on Drugs and Crime (UNODC) started 

this international campaign to raise awareness about the major 

challenge that illicit drugs represent to society as a whole, and 

especially to the young. The goal of the campaign is to mobilize 

support and to inspire people to act against drug abuse and 

trafficking. The campaign encourages young people to put their 

health first and not to take drugs1591. 

 

ii. "Your No Counts" – International Anti-Corruption Campaign 

 

The United Nations Office on Drugs and Crime (UNODC) has 

teamed up with the United Nations Development Program (UNDP) 

to run this campaign as a focus on how corruption hinders efforts to 

achieve the internationally agreed upon MDGs, undermines 

democracy and the rule of law, leads to human rights violations, 

distorts markets, erodes quality of life and allows organized crime, 

terrorism and other threats to human security to flourish1592. 

                                                
1591  "About the World Drug Campaign"(2010) 
1592 "ACT Against Corruption: About the Campaign"(2007) 
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iii. "Think AIDS" – World AIDS Campaign 

 

Young people aged 15 to 24 account for an estimated 40 per cent of 

new adult (15+) HIV infections worldwide. In some parts of the 

world, and in some marginalized sub-groups, the most frequent 

modes of HIV transmission for these young people are unsafe 

injecting drug use and unsafe sexual activities. 

 

Because young people are also often more likely to use drugs, The 

United Nations Office on Drugs and Crime (UNODC) targets this 

population with a campaign to raise awareness about drug use and its 

connection to the spread of HIV and AIDS. The slogan: "Think 

Before You Start ... Before You Shoot ... Before You Share" is used 

to provoke young people to consider the implications of using drugs, 

and particularly injecting drugs1593. 

 

iv. Blue Heart Campaign against Human Trafficking 

 

The Blue Heart Campaign seeks to encourage involvement and action 

to help stop trafficking in persons. The campaign also allows people 

to show solidarity with the victims of human trafficking by wearing 

the Blue Heart. The use of the blue UN colour demonstrates the 

commitment of the United Nations to combat this crime1594. 

 

CRITICISM 

 

In 2007, the five largest donors to UNODC's budget in descending order were: 

European Union, Canada, United States, the UN itself, and Sweden1595. 

According to the Transnational Institute this explains why, until recently, 

                                                
1593  "What is Think AIDS?"(2004) 
1594  "What is the Blue Heart Campaign?"(2005) 
1595 Swedish assessment of multilateral organizations - United Nations Office on Drugs and Crime(2005) 
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UNODC did not promote harm reduction policies like needle exchange and 

Heroin-assisted treatment. (This despite the actions of United Nations bodies 

(i.e. WHO and UNAIDS), who support these policies1596. UNODC promotes 

other methods for drug use prevention, treatment and care that UNODC sees 

as "based on scientific evidence and on ethical standards"1597.The UNODC has 

been criticized by human rights organizations such as Amnesty international for 

not promoting the inclusion of adherence to international human rights 

standards within its project in Iran. Amnesty states that in Iran there are "serious 

concerns regarding unfair trials and executions of those suspected of drug 

offences in Iran1598. 

 

Association with the General Prosecutor of Qatar 

 

UNODC has signed a partnership with the controversial Rule of Law and Anti-

Corruption Centre, which was founded by Ali Bin Fetais Al-Marri, the General-

Prosecutor of Qatar1599. 

 

Ali Bin Fetais Al-Marri has been accused of ill-gotten gains, corruption and 

support for Al-Qaeda terrorists by several media. He has also defended the life 

imprisonment of a Qatari poet and human rights campaigner1600. 

 

  

                                                
1596 "The United Nations and Harm Reduction Overview and Links"(2006) 
1597  "Drug use prevention, treatment and care"(2004) 
1598 "Addicted to death: Executions for drug offenses in Iran"(2006) 
1599  "International Anti-Corruption Day: recognizing excellence in combatting corruption"(2007) 
1600 Miles, Hugh) "Qatar poet receives life sentence"(2004) 
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CONCLUSION 

 

After reviewing the various strategies that the United Nations has adopted to 

fight the interstate trafficking of drugs I have come to the conclusion that the 

United Nations has done and is still trying its best to combat such trafficking. 

However this has not proved to be of such great help as the drug traffickers are 

constantly evolving their methods of trafficking. The United Nations has to be 

dynamic in the approach and should revise such conventions as per the need 

and the dynamics of the society.  The modern world drug traffickers are 

becoming extremely hard to be nabbed as they use very minute and complicated 

technologies which has not been come to terms with the technical skills of the 

border police.  

 

The United Nations should concentrate more on catching the criminals and the 

Drug Cartels. It should also aid the state in any way possible to catch the 

offenders. It should also provide the states that lack with technological support 

and teach the local police or the Drug Enforcement Agencies about the skills 

and techniques of catching the criminals. The international drug laws should 

become more stringent and strict in order to instil a fear in the minds of the 

offenders. The state parties should be well equipped with weapons, sniffer dogs, 

drug detectors in order to control the drug trafficking in cross border dealings. 

 

If the United Nations along with the cooperation of other states follows the 

cahnges that are required in the modern world to combat such trafficking, only 

then can the menace of Drug trafficking be controlled. 
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UNVEILING UNREASONABLE LITIGATION: 

THE CONSUMER PROTECTION ACT - A 

MISUSED BOON? 
-ANUSHKA MEHUL SHAH* AND  

GAURANG MANSINGHKA* 

 

ABSTRACT 

 

Every coin has two sides, and so does the Indian judicial system, which comes with its 

advantages and drawbacks. Where there is a system for administration and adjudication of 

justice, there is bound to be attempts to misuse this provision, i.e. vexatious litigation. 

Vexatious litigation essentially means unnecessary and unwarranted legal action, in the form 

of a frivolous lawsuit, initiated solely to harass or subdue the adversary. A lot of the times it 

is initiated to use justice merely as a means to be compensated for a rather harmless act, and 

thereby defeating the very purpose for which the legal system was formulated. For authenticity, 

such lawsuits are deceitfully covered by a veil of logic and reasoning, which, in reality, is rather 

weak and irrational. The recently pronounced judgement in Yash Raj Films Pvt. Ltd. v. 

Afreen Fatima Zaidi and Ors., concerning litigation related to the movie ‘Fan’, is one such  

case, involving a sheer attempt to pocket compensation by utilizing the Consumer Protection 

Act as a tool to initiate an impractical complaint against the makers of the film. This 

commentary aims to shed light on the irrationality of this judgement by laying down the facts 

and citing reasons to support this stance. 

 

Keywords: Consumer, Exhibitor, Promotion, Unfair Trade Practice. 

 

 

  

                                                
* Student, 2nd Year, LL.B., Government Law College, Mumbai. 
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INTRODUCTION: 

 

The Consumer Protection Act 1986 (the “Act”), is an essential piece of 

legislation which primarily aims to provide extensive protection to consumers, 

against various kinds of exploitation such as defects, deficiencies and unfair 

trade practices. This protection is ensured by the establishment of redressal 

agencies, like the district forums, state and national commissions across the 

country, whose primary function is to decide consumer complaints.  

 

Promotion activities are those activities, which endorse and support a particular 

project, venture or claim. Film promotion activities generally encompass press 

releases, advertising campaigns, merchandising, franchising, media and 

interviews with the prominent people involved with the film, i.e. actors, 

directors and producers. The makers of the movie enjoy the freedom to make, 

market and promote their film in the manner they prefer and think is most 

profitable, as long as they abide by laws and refrain from banned or obscene 

content/methods. 

 

The particular case in question1601, decided by the National Consumer Disputes 

Redressal Commission (the “NCDRC”) on February 18, 2020, interferes with 

this very freedom and imposes unnecessary restrictions on the filmmakers, as a 

result of a frivolous complaint filed by a particular viewer. Although the decision 

was ruled in favour of the consumer, this case comment aims to highlight facts 

of the case, analyse the judgement, as well as, provide detailed reasoning as to 

why it falls within the ambit of vexatious litigation.  

 

FACTS 

 

The original complainant, Ms Afreen Fatima Zaidi who is the Respondent in 

this appeal (the “Respondent”), claimed to have gone to a cinema hall 

                                                
1601 Yash Raj Films Pvt. Ltd. v. Afreen Fatima Zaidi and Ors., Revision Petition No. 156 of 2018, (National Consumer 
Disputes Redressal Commission, 2020).  
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(“Exhibitor”) to see the movie ‘Fan’ starring Shahrukh Khan, after watching 

the promos of the film. The Respondent’s primary concern and ground for 

filing the complaint was that the promo of the movie contained a song ‘Jabra 

Fan' which never appeared in the actual screening of the film. The Respondent 

claimed that she hence felt cheated, and therefore filed a complaint in the 

District Forum, wherein she sought compensation from the Appellant, i.e. the 

producers, Yash Raj Films Pvt. Ltd. (the “Appellant”). Additionally, the 

Respondent also prayed that the Appellant be directed to air the promo with a 

caveat specifying that the song was not a part of the movie. The District Forum 

dismissed the complaint, and as a result, the Respondent appealed to the State 

Commission. The Appellant defended his case before the State Commission by 

contending that the Respondent did not fall within the ambit of a ‘consumer’, 

as defined in the Act. It was further argued that the fact, the song in question 

was not a part of the movie was already disclosed to the public, by way of its 

press interviews. The State Commission overruled the District Forum's verdict. 

It directed the Appellant to pay INR 10,000 (Rupees Ten Thousand Only) as 

compensation along with INR 5,000 (Rupees Five Thousand Only) as litigation 

costs. The Appellant, being aggrieved by the State Commission’s judgement, 

approached the NCDRC. 

 

ISSUES 

 

In light of the above facts, it was pertinent for the NCDRC to decide on the 

following issues, connected to the appeal in question: 

 

1. Whether the Respondent here, fell within the ambit of ‘consumer’ as 

defined under the Act; 

2. Whether the omission of the song ‘Jabra Fan’ portrayed in the 

promotions, could be construed as misleading and fraudulent, to lure the 

consumers into watching the film; and 

3. If such omission resulted in an ‘Unfair Trade Practice’ or ‘Deficiency’ 

under the Act. 
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JUDGEMENT 

 

The first question that needed to be dealt with was whether the Respondent fell 

under the definition of the consumer. The NCDRC justified that since the 

Respondent had paid the consideration to the Exhibitor to see the movie, it 

satisfied the definition laid down under Section 2(1)(d) of the Act which defined 

consumer as a person who pays any consideration to buy goods or avail any 

service. In this case, the consideration being the ticket price, and the service is 

the movie itself. It was further clarified that the law does not necessitate 

consideration to be directly paid to the seller of the goods or the person 

rendering any service. As a result, the consideration could flow through any 

intermediary, which in the present case was the Exhibitor. Further, the revenue 

generated by the sale of tickets is in everyday practice, ultimately shared between 

the exhibitors, distributor and producer of the movie, as it was in this case. The 

Appellant hadn’t refuted receipt of part revenue, and therefore, the said 

question was answered in the affirmative. 

 

The NCDRC was further required to ascertain whether the act of the Appellant 

could be considered as deficient and unfair trade practice. Section 2(1)(g) of the 

Act defines ‘deficiency’ as “any fault, imperfection, shortcoming or inadequacy in the 

quality, nature and manner of performance which is required to be maintained by or under 

any law for the time being in force or has been undertaken to be performed by a person in 

pursuance of a contract or otherwise in relation to any service.” Further, the NCDRC 

added that Section 2(1)(r), which defines ‘unfair trade practice’ was non-

exhaustive and covered other practices under its ambit. The NCDRC held that, 

if a promo of a movie contained a song, then it would, in the absence of a 

disclaimer specifying that the song was not a part of the movie, drive any 

reasonable person to believe that the film would contain the song. Additionally, 

it was held that if a person liked the song and decided to go for the movie based 

upon such liking, such a person was bound to feel deceived by the omission of 

the song in the actual movie. Thus, the NCDRC treated this practice of showing 

a song in the promo but not in the movie, as an ‘unfair trade practice’. In its 
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justification, it added that the patent reason behind such a practice was to lure 

consumers to the cinema halls and as a result making a gain at the cost of the 

consumer, which undoubtedly fitted into the mould of an unfair trade practice. 

It was further declared that, as the song was a part of the promo, it could be 

construed as impliedly promised, but later omitted from the movie. Therefore, 

such subsequent exclusion constituted ‘deficiency’ in service. The NCDRC 

pronounced the Appellant’s disclosure of the omission by way of press 

interviews, as insufficient, because it was not necessary that a person watching 

the promo containing the song would also happen to have seen the interview in 

which such disclosure was said to be made. Thus, upholding the Respondent as 

a ‘consumer’ and the Appellant’s practice as both unfair and a deficiency, the 

NCDRC sided with the decision of the State Commission and dismissed the 

present appeal.  

 

ANALYSIS 

 

The judgement pronounced by the NCDRC is erred for several germane 

reasons. The most prominent one being that, the trailer and teasers were not 

taken into account while determining whether the omission of the promotion 

song in the actual movie was an unfair trade practice or deficiency. Trailer and 

teasers are very well considered a significant portion of the promotion activities 

of the film. The movie ‘Fan’ was released on April 15, 2016. However, its teaser 

1 and 2 date back to July 9, 2015 and November 2, 2015 respectively. This was 

followed by the release of the music video ‘Jabra Fan’, the only promotion 

aspect concerning the song, and thereafter, the release of the actual trailer on 

February 29, 2016. It is pertinent to note that the trailer, teasers and the music 

video, simultaneously form promotional activities, which are a direct 

representation of the final product, i.e. the film. However, neither the trailer nor 

the teasers of the movie had any mention of the song ‘Jabra Fan’. It is thus, not 

reasonably sound, and rather an unfair law practice, to completely discount 

them while deciding concerning unfair trade practice. 
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Further, the NCDRC pronounced that, “The exclusion of the song from the movie will 

also constitute a deficiency, as defined in Section (1)(g) of the Act, if the song is impliedly 

promised, but is later omitted while exhibiting the movie.” This would be the case only 

if the song was ‘promised’ in all or majority of the promotional activities. 

However, since it was only the music video that featured the song, the question 

of deficiency should have ideally been dismissed. 

 

Secondly, what also comes to light is the peculiarity, of the Respondent’s 

contention of being deceived due to absence of the song, and hence, of the fact 

that the song was a major incentive to watch the film.  It is highly improbable 

and absurd that a mere song can be accounted for as significant or the only 

consideration to watch an entire film. The irrelevance of this contention can 

especially be highlighted in light of the present day and age, where technological 

advancements and social media development has made it possible to access the 

entire song, audio and video, on the internet, and more importantly, absolutely 

free of cost. Why then, would a sound person agree to pay consideration to 

watch an entire film, solely for a song, which could anyway be freely accessible 

over the internet. When the motive to consume the product, and the very reason 

for the deception is prima facie not convincing, the question as to unfair trade 

practice and deficiency based on that deception becomes immaterial and 

secondary. When a song itself cannot soundly be considered sole consideration 

to watch an entire film, then neither can unfair trade practice and deficiency 

with respect to concerning the film be judged only based on omission of that 

particular song. However, even if the odd possibility of the song being sole 

incentive is assumed to be true, it would also be appropriate to apply the 

principle of 'Caveat Emptor,' i.e. 'Buyer Beware', in such a case. The song being 

the sole attraction, the Respondent, just as a prudent person, had a duty to 

ascertain beforehand, whether the song that she so strongly desired to watch 

was included in the actual movie. More so, such verification assumes greater 

importance because of the apparent absence of the song in any other 

promotional aspect of the film, i.e. the teasers and main trailer, which ought to 

have been watched by the Respondent.  
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The Appellant’s contention of press interviews disclosing omission of the song 

in the actual film was dismissed as insufficient by the NCDRC. The NCDRC 

stated that it was not necessary that a person watching the promo containing 

the song would also happen to have seen the interview in which such disclosure 

was said to be made. However, it is usually an assumption or is deemed, that 

the general public is aware of any public announcements by way of interviews 

and advertisements, on account of such information being readily available in 

the public domain. Hence, instead of dismissing the contention in favour of the 

Respondent, the NCDRC should have presumed that the Respondent was 

aware of this disclosure made via press interviews. Thus, the NCDRC’s illogical 

dismissal is not sufficient to exonerate the Respondent. 

 

Further, this judgement will also have a potentially adverse impact on the 

director's freedom in making films without compromising on the marketing 

aspect. It is a common practice in the business of film-making, to throw in a 

particular song in the promotional activities, and omit it in the actual film. For 

example, the infamous song ‘Kudi Nu Nachne De’ is an independent music 

video forming a part of the promos of the film ‘Angrezi Medium’, released in 

March 2020. However, it is omitted in the actual movie itself. This exercise is 

used as a marketing tool, merely to attract more potential consumers towards 

the final product, i.e. the film, based on song gaining popularity. The music 

video, along with the trailer and teasers, is often screened on television, in 

theatres and is made readily available on the internet, for advertisement. 

Therefore, in no way can this be misconstrued as a means to lure consumers 

into making gain at their cost, by omitting the song in the film. This judgement 

would thereby, interfere with a director’s artistic integrity, and result in their 

inability to include various consumer-attracting aspects in the promotions, 

without involving them in the actual film. Thus, it not only affects the film's 

marketing but also consequently the making of the film itself. This restriction 

on freedom is nothing short of unfair, mainly because it is a consequence of 

unnecessary, vexatious litigation. 
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CONCLUSION 

 

The judgement sets a precarious precedent by discounting other promotional 

activities while holding, that the use of a song to promote a movie, when the 

song is not ultimately shown in the film, amounts to an unfair trade practice and 

a deficiency in service. The extremely rigid analysis of the Act, renders the 

judgement impractical and rather bookish. The rationale of the judgement does 

not pass the ‘reasonable man’s test’ and is not logically sound. It metaphorically 

gives a ‘dangerous remote’ in the hands of the public to drag the makers of a 

movie to court in case it does not satisfy the person's expectations based on the 

promos. Consequently, this will result in unnecessary, vexatious litigations and 

harassment of the movie-makers. A reversal or overruling of such judgement 

would be the ideal and desired relief for movie makers. However, for the time 

being, it would be advisable for them to include a caveat specifying omission of 

promo songs in the actual film, or add the song in the film as a part of the 

beginning or ending credits, to avoid torturous litigation. 
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VIOLENCE OF ACID ATTACK 
-RUPALI JHA* 

 

ABSTRACT 

 

This research paper deals with a heinous and bloodcurdling crime “Acid Attack” which 

includes domestic violence, caste-based violence and classism. In such crimes, perpetrators lose 

their sangfroid and try to ruin the victim’s life by defacing her.  The main reason behind these 

attacks is often because of the Victim’s rejection of the Perpetrator, because of which, the 

Perpetrator feels ‘insulted’ and attack her. These men feel so annoyed that a girl could turn 

them down and have an attitude of "On the chance that I can’t have you ever, nobody can." 

This thought emanates from deeply rooted sexism against ladies by spouses, displeased darlings 

and other male family members. According to ASIF1602 “acid attacks result from several 

situations: family disputes, revenge, jealousy, mistaken identity and sex crimes, among others”. 

According to the National Crime Bureau report, 72% crime reported of acid attacks in India 

involved women as a victim, that’s why, this crime is more often than not perceived to be gender-

based violence against women. An Acid attack is not common only in India but it plagues 

other countries as well. Mostly, this heinous crime happens in India, Bangladesh, Cambodia, 

and Pakistan. This research paper will explore the factors and the black truth behind the acid 

attack and also what is the ramification of the acid attack on a victim’s life. The main focus 

in the research paper is the analysis of the psychological condition of the perpetrators during 

crime and the condition of the victims; it also focusses on what has been done by the government 

for to deal with this violence. 

 

Keywords: Domestic Violence, Acid Attacks, Caste - Based Classism, 

Perpetrators, Gender -based Violence.  
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INTRODUCTION 

 

Acid Attack is a blemish on the Indian society and which raises concerns about 

the state of law and order in India. It is a dire sin or act, which has developed 

as a fierce demonstration that shows the gravity of the progressing violation of 

human rights. 

 

Acid Attack is an intentional crime, in which the perpetrators throw acid 

intentionally on the victim, however, the main focus of the attacker is the face 

of the victim, who, a number of times is just a young girl. Acid Attacks are 

motivated by a number of reasons, which for the most part is dismissal of 

adoration, however, it may also be motivated by a rejection of engagement 

proposition, refusal to pay settlement, dismissal of lewd gestures, property or 

family or military debates. 

 

The main purpose of this violent attack is not defacement, but instead it is about 

ruining the whole future of the victim. Such attacks affect not only the physical 

status of the victim, but also the mental status, thereby causing a largely negative 

effect. Hydrochloric1603, sulfuric1604& nitrous acids1605 are acids which are 

generally used by the perpetrators. The victim’s life is completely changed, and 

after this they are usually unable to live life with normalcy.  

 

                                                
1603https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/337689/h
pa_hydrogen_chloride_toxicological_overview_v1.pdf Exposure to hydrochloric acid is predominantly by ingestion, 
or skin or eye contact. ... Skin exposure to low concentrations of hydrogen chloride gas or hydrochloric acid causes 
erythema and inflammation of the skin whereas high concentrations can cause severe chemical burns to the skin and 
mucous membranes. 
1604https://www.msdsonline.com/2014/07/22/sulfuric-acid-safety-tips-sulfuric-acid-msds-
information/Concentrated sulfuric acid is extremely corrosive and can cause serious burns when not handled properly. 
This chemical is unique because it not only causes chemical burns, but also secondary thermal burns as a result of 
dehydration. 
1605https://www.msdsonline.com/2015/04/27/nitric-acid-safety-tips-health-
hazards/#:~:text=Nitric%20acid%20is%20an%20extremely,can%20cause%20permanent%20cornea%20damage.Ni
tric acid is an extremely corrosive acid capable of causing severe chemical burns very rapidly. If nitric acid mists are 
inhaled, health risks include corrosion of mucous membranes, delayed pulmonary edema, and even death. Contact 
with eyes can cause permanent cornea damage. In addition, if ingested, nitric acid can produce severe, rapid corrosive 
burns of the mouth, throat and gastrointestinal tract. 
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India has one of the highest number of Acid Attacks on the planet, but on the 

other hand, it also has terrible conviction rates. As is frequently the situation 

with various crimes against women, Acid Attacks are treated with a legitimate 

lack of care and cultural detachment. These cases mirror the articulate 

insensitivity of the frameworks of administration and equity and are 

inadequately thought of by us as the general public.  

 

At the point when Acid is thrown on an individual, the outcomes can be 

alarming. Nitric, hydrochloric, or sulfuric acids all catastrophically affect human 

tissue. It causes the skin tissue to soften, regularly uncovering the bones 

underneath the substance, and in some cases, dissolving the bone. In some 

cases, the Acid may even affect the eyes of the victim, permanently damaging 

them. Numerous Acid Attack survivors have lost the use of one of their eyes. 

Therefore, such attacks leave the survivor damaged truly, mentally and socially. 

 

The scars left by acid aren’t simply shallow, victims are frequently confronted 

with social confinement that further harms their confidence, fearlessness and 

genuinely subverts their expert and individual futures. Women who endure 

these attacks, experience, staggering difficulty in finding employment and if 

unmarried, leaves little to no chance for marriage, which in nations like 

Bangladesh is socially disconnecting.  

 

The National Commission of India characterized acid attacks as "any 

demonstration of tossing acid or utilizing acid in any structure on the casualty 

with the expectation of or with information that such individual is probably 

going to cause to the next individual lasting or incomplete harm or deformation 

or disfiguration to any piece of the collection of such individual". Any number 

of reasons can prompt Acid attacks.  
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WHAT IS THE MEANING OF ACID ATTACK? 

 

Acid violence designates that throwing of acid or corrosive substance on the 

victim's whole body (especially face) with the intention to disfigured the victim. 

Acid violence is Intentional felony or sin. Acid Attack does not just signify 

physical harm, but it also leads to the destruction of the victim’s mental health 

and life.  

 

Hydrochloric acid, nitrous acid and sulfuric acid are the most commonly used 

acids. These Acids cause lasting internal damage, loss of eye sight and in extreme 

cases, death. Some of these acids are so strong, that they often burn through the 

skin and melt the bone. Other times, when fumes of these acids are inhaled, it 

may cause Lung damage, hacking cough, breathlessness, chest congestion etc. 

They also severely affect the eyes, causing loss of eyes sight or permanent 

corneal damage with a lesser effect being conjuctivital irritation.1606 1607 1608 

 

FACTORS RESPONSIBLE FOR ACID ATTACK 

 

In order to proceed, it is important to understand and analyze the factors on 

which Acid Attack is based. This can be understood by first understanding what 

‘VAW’, (that is, Violence Against Women) is. 

 

In India, on a daily basis, a large number of complaints are filed against domestic 

violence and dowry. Upon a perusal of the statistics of domestic violence, it is 

horrifying to see that 45% of the women reported being smacked, or beaten by 

their partner, and have experienced at least one incident of interpersonal violence 

                                                
1606 S Bull CHAPDHQ, HPA,  Hydrogen Chloride/ Hydrochloric Acid - Toxico Logical Overview , 22 July 2014, 
ttps://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/337689/hpa_h
ydrogen_chloride_toxicological_overview_v1.pdf 
1607 MSDS Online, Sulfuric Acid Safety Tips- Sulfuric Acid MSDS Information., 22July 2014, 
https://www.msdsonline.com/2014/07/22/sulfuric-acid-safety-tips-sulfuric-acid-msds-information/ 
1608 MSDS Online, Nitric Acid Safety Tips & Health Hazards, 27 April 2015 
https://www.msdsonline.com/2015/04/27/nitric-acid-safety-tips-health-
hazards/#:~:text=Nitric%20acid%20is%20an%20extremely,can%20cause%20permanent%20cornea%20damage 
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in their lifetime.1609 Women are far more likely than men to be the victim of 

multiple incidents of abuse and sexual violence, and 32% of women have 

experienced every type of intimate violence.1610 It is now a well-established fact 

that more women make up the percentage of victims of intimate violence.1611 

 

The casualties are normally ladies between the ages of 14 and 35 years, and 

the attack often happens as vengeance for dismissing a proposition to be 

engaged or lewd gestures, demonstrating the exceptional mentality of male 

privilege and power, with such victims having little to no reprieve in the form 

of help. There have been cases where women have had acid tossed on them 

for not bringing enough dowry, for bearing a female child and even for not 

preparing a sufficient dinner.1612 1613 1614 

 

According to the ‘Crime Against Women Report’ by the National Crime Report 

Bureau in 2007, out of the women who reported being raped, 75,930 women 

reported being tortured, while 38,734 women reported being molested.1615 This 

is a major contributory factor of domestic violence which is related to that acid 

attack violence societal stratification, changing gender role, insecurity shame 

loss of honor, jealousy, patriarchy, aggression and frustration.1616 

 

According to the 226th report of the Law Commission of India, it was observed 

that women who are victims of acid attack are facing these problems due to 

                                                
1609 KJH , Domestic Violence States , https://www.wewillspeakout.org/wp-content/uploads/2013/03/domestic-
violence-statistics-2009.pdf (Walby and Allen, 2004)) – however when there were more than 4 incidents (i.e. ongoing 
domestic or sexual abuse) 89% of victims were women. 
1610 Ibid. 
1611 Spouse maltreatment, family abuse, sexual assault & stalking. 
1612 The rising figure of acid attack manifestation, from 83 in 2011 to 349 in 2015, shows India’s inability to 
grapple with this heinous crime. Cases continue unabated in various parts of the country, showing the pan-
Indian character of this form of assault. Over the last few months, cases of acid violence have been reported 
from Rajasthan, Punjab, Madhya Pradesh, Tamil Nadu, Kerala, Bihar, Assam and Delhi, underlining the fact 
that little has been done to regulate the availability of acid, despite the Supreme Court directive three years ago. 
India has the highest number of acid attacks in the world, but the worst conviction rates. As is often the case 
with other crimes against women, acid attacks are treated with official apathy and societal indifference. 
1613The comparable figure for men is 4% - 8%. (Krug et al. 2002). 
1614 (World Health Organisation, 1997; United Nations, 1993). 
1615Himanshi Gulati, Basic Analysis of Acid Violence in India and Other Western Countries, Amity Law School , 4 
March 2019https://www.lawordo.com/acid-violence-in-india/ 
1616Ibid. 
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rejected marriage or love proposals or because of a denial of payment of dowry, 

etc. The attacker is not able to comprehend the fact that he has been rejected 

by the woman and therefore, subsequently seeks to cause physical harm to them 

by causing them immeasurable harm.1617 

 

Among folks that suffered from the force with a romantic or non-romantic 

partner who became their stalker, stalking victimization entails physical and 

emotive consequences for both male and feminine victims. Females suffered 

quite more than males of depressive and anxiety symptoms (although for both 

genders symptoms were minimal), while males experienced more anger. 

Furthermore, both genders adopted a minimum one “moving away” strategy in 

handling stalking episodes, and therefore the increase of stalking behaviours 

determined a discount in coping strategies use. 1618 

 

WHAT ARE THE RAMIFICATIONS OF THE ACID ATTACK? 

 

Acid attack is a very heinous and bloodcurdling crime, which has a very 

harrowing effect on a woman. The ramifications faced by an Acid Attack victim 

are various, and some of them are outlined below: 

 

1. Physical 

 

Acid not only destroys the skin, but also destroys the fat, muscle and bones 

underneath. When Acid is thrown on a person, it rapidly starts affecting the 

person, causing them immeasurable pain and causing side-effects like loss of 

eyesight, shriveling of ear and deafness, defacement of the skin etc. Sometimes, 

the acid decays the skin and bones around the nose, thus sealing it and causing 

breathing problems. 1619 

                                                
1617 Supra Note 1615. 
1618 Kath Wood Ward New Perspectives on Domestic Violence: From Research to Intervention, 28 March 2019, The 
Open University, United Kingdom , https://www.frontiersin.org/articles/10.3389/fpsyg.2019.00641/fullThis latter 
finding is likely to be due to the distress experienced (Acquadro Maran and Varetto). 
1619 Supra Note 1615. 
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It was established in one study that out of Acid Attack victims, 14% suffer 

injuries on their bodies, while victims with extreme burns to the face are 81% 

in comparison. Acid attack victims with injuries and burns to the head and neck 

are the second most common, with 67% of victims suffereing these injuries. 

Similarly, 60% of victims suffer injuries to their upper appendages while chest 

injuries are suffered by 54% victims. Likewise, a major number of them (31%) 

endured complete or incomplete disability.1620  

 

2. Psychological  

 

The major effect of acid attacks is not physical, but is undeniably on the mental 

condition of the victim. They lose their self-esteem and also face high levels of 

anxiety and often have to battle depression. They have to deal with the after-

effects of this attack, to no fault of their own, throughout their lives. The 

Psychological effects of any attack become even be more difficult to deal with 

when they come with physical outcomes. It betides because somewhere society 

gives more consequence to outer beauty than inner. 

 

3. Social and Economic  

 

Many of the survivors where got handicapped and rely upon on their loved one 

for socially as well as economically. They face discrimination from society, as a 

result of which they become lonely. These attacks cause immense mental and 

physical trauma, due to which the victims become dependent on others for food 

and money.1621 Thus it can be said that victims of acid attack, undergo a fate 

shoddier than death. 1622  

 

  

                                                
1620 Acid Violence in Uganda.(n.d.). Retrieved from 
 www.acidviolence.org/uploads/files/Uganda_ASFU_Situational_Analysis_Report_FINAL_ Nov2011_1.pdf   
1621 Supra Note 1615. 
1622 Ibid. 
The physical marks on their body remind them continuously of the carnages committed on them, a feeling of isolation 
and significance always haunts them. 
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ACID ATTACK IS GENDER-BASED VIOLENCE 

 

Acid Attack is a gender-based brutality, based on conventional perspectives by 

which ladies are viewed as subordinate to men or as having generalized jobs, 

which sustains various problems including uncalled for viciousness or pressure, 

for example, family brutality and misbehavior, forced marriage, acid attacks and 

other forms of physical violence.1623 1624 The Convention on the Elimination of 

all Forms of Discrimination Against Women (hereinafter referred to as 

‘CEDAW’) panel had further included gender-based brutality in the 2 outcomes 

of customary one-sided control over women due to traditional, subordinate jobs 

and positions.1625 Since Bangladesh, India, and Cambodia have endorsed 

CEDAW, they are bound to  and hence committed to battle all kinds of women 

suppression, including acid attacks.  

 

Statistics show, that most of the casualties as contemplated and investigated, of 

acid attacks are women. In Bangladesh, this percentage hovers somewhere from 

68% to 90%, a large number of which includes casualties. In India, statistics 

show that 72% of the reported victims are female. While in Cambodia, a slight 

majority of the victims is formed by women while 52% of that percentage is 

formed by girls. It is also important to note here that in Cambodia, acid attacks 

on women by other women, are extremely common.1626 

 

  

                                                
1623 Supra Note 1620. 
See CEDAW, at art1 CEDAW committee general recommendation no-19-violence against women. 
1624 Supra Note 1621. 
CEDAW board of trustees General Recommendation No.19-brutality against ladies .We note that , in spite of the fact 
that CEDAW perceives sexual orientation based savagery as something that happen just to ladies it is progressively 
being that men perceived that men can likewise be dependent upon viciousness due to their sex; see JUDY A 
BENJAMIN and KHADIJA FANCY, WOMEN'S COMMISSION FOR REFUGEE WOMEN &CHILDREN, 
UNICEF. 
1625 See CEDAW board General Recommendation No.19 – Violence Against ladies, (commenting that "conventional 
perspectives by which ladies are viewed as subordinate to men or as having generalized jobs sustain broad, particles 
including viciousness or pressure, for example, family brutality and misuse, constrained marriage, settlement passings, 
corrosive assaults and future conditions. 
1626 CAMBODIAN ACID SURVIVORS CHARITY (CASC), APRIL-JUNE 2010, QUARTERLY REPORT 4 
(2010). 
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PROVISIONS IN INDIA RELATING TO ACID ATTACK 

 

Acid Attack is one of the gravest offences which can be committed against a 

person. The Criminal Law (Amendment) Act, 2013 brought about several 

changes to the existing Indian Penal Regime. Section 5 of the Amendment Act, 

2013 added Sections 326A and 326B in the Indian Penal Code. These two 

sections deal with the evil of causing grievous hurt by throwing Acid, definitively 

by imposing punishment not less than 10 years extending to life, and/or fine; 

as well as ‘Attempts’ to throw Acid, by imposing minimum punishment of  five 

years extending to 7 years and a liability for imposition of fine.1627  

 

The 226th Report of the Law Commission of India had recommended that 

‘Acid Attacks’ must be made a specific offence under the Indian Penal Code 

and remuneration should be paid to the victims in question.1628 This suggestion 

was then considered by the Justice Verma Committee Report in 2013. This 

Report essentially prohibited the offences against women and endorsed various 

amendments to the present law tending to such offences. 

 

The Report of Justice Verma Committee saw the importance of reforming the 

existing law into separate provisions, in order to effectively punish offenders, 

who have no fear of the Law. The report suggested that changes be brought 

about in Section 326 of IPC, which talks about causing grievous hurt by 

dangerous weapons or means, in order to repel violent attackers from 

committing acid attacks, by making it a specifically punishable offence in Law. 

 

The Committee made reference to the judgement of the Hon’ble Supreme 

Court in the case of Sachin Jana v. Province of West Bengal1629, where, the offence 

of Acid Attack was equated with and attempt to murder, under the relevant 

provisions of Section 307 read with Section 34 of IPC; and thus recommended 

                                                
1627 S. 326A, S.326B of the Indian Penal Code, 1860.  
1628 The 226th Report of Law Commission of India, July 2003, p. 3. 
1629 (2008) 3 SCC 290. 
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the inclusion of Acid Attack as a specific offense punishable under the Indian 

Penal Code.  Sections 326A prescribes punishment for:  

 

“whoever causes permanent or partial damage or deformity to, or burns or mains are disfigures 

or disables, any part or parts of the body of a person or causes grievous hurt by throwing acid 

on or by administering acid to that person, or by using any other means with the intention of 

causing or with the knowledge that he is likely to cause such injury or hurt, shall not be less 

than ten years which shall not be less than ten years but which may extend to imprisonment 

for life, and with fine.”1630 

 

Therefore, the minimum punishment under this section is ten (10) years which 

may be extended up to life imprisonment, and the offender is also liable to pay 

fine, which is usually an amount that can reasonably meet the medical expenses 

of the victim. The fine deposited is to the victim itself, and not to the 

government.  

 

On the other hand, Section 326 B provides that a person accused under this 

section, may be punished with imprisonment of a minimum of five (5) years, 

which may extend up to seven (7) years, and the person shall also be liable for 

paying a fine. 

 

CASELAW ON ACID ATTACK 

 

LAXMI v. UNION OF INDIA1631 

 

This case is, perhaps, one of the most important cases for Acid Attack victims. 

In this case, Laxmi, a 15-year-old, was attacked with acid for refusing the 

marriage proposal of a 32-year-old man. As at that point of time there were no 

specific laws relating to Acid Attacks, Laxmi was forced to get relief under 

                                                
1630 S. 326A, The Indian Penal Code, 1860. 
1631 2014 4 SCC 427. 
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Sections 320, 325 and 326 of the Indian Penal Code, 1860. In her PIL, she 

prayed for the following reliefs: 

 

1.  That regulations relating to the sale and purchase of acid are framed, in 

order to curb acid attacks in India. 

2. That a new legislation dealing with acid attacks is framed and passed, or 

the existing law is amended to include Acid Attacks as a separate offence, 

while also imposing stringent punishment for perpetrators of such crime. 

3. That schemes for the rehabilitation and compensation of the victims are 

framed.  

 

The Supreme Court, while deciding the case, allowed all three reliefs prayed for, 

and directed that appropriate provisions be enacted to regulate the sale of acid; 

appropriate measures are taken to rehabilitate the acid attack victims and that 

compensation is payable to victims of Acid Attack by the states by the creation 

of a separate fund or other method. 

 

PARIVARTAN KENDRA v. UNION OF INDIA and ORS.1632  

 

This case is a landmark judgment, wherein, an NGO called Parivartan Kendra 

filed a Public Interest Litigation in the Hon’ble Supreme Court of India by 

invoking its A. 32 Jurisdiction under the Constitution of India, to address the 

plight of Acid Attack victims.1633  

 

This case discussed in detail the increasing number of Acid Attacks in the 

country, the reasons why the existing legislation fails to curb this menace, the 

motivation behind such attacks, and how to better care for Acid Attack victims 

by promulgating special schemes for them.  

 

                                                
1632 (2016) 3 SCC 571. 
1633 “Landmark Supreme Court Judgement – Parivartan Kendra v. Union of India”, available at: 
https://www.lawnn.com/parivartan-kendra-v-union-of-india/ 
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In this case, an 18-year-old girl, Chanchal, was working as a daily wage worker 

along with studying computer science in a college. While on her way to college, 

she was regularly verbally and sexually harassed by four youths. One night, while 

Chanchal was asleep at her house, the accused climbed the roof, and threw acid 

on her which affected her face as well as body. Some acid was spilled on 

Chanchal’s sister as well, who was asleep in the same room. Since the victim was 

unable to get proper compensation under the Laxmi Aggarwal Case1634 

guidelines and went into debt, the Petitioner took up the case on her behalf. 

 

Issues Raised:1635 

 

“1. Whether there is a need for standard treatment and management 

guidelines for Acid Attack Survivors? 

2. Whether additional measures need to be taken to ensure 

fundamental rights of citizens guaranteed by the Constitution of 

India and to secure the position of victims of acid attack who are 

primarily women and to provide certain other guidelines to ensure 

the speedy treatment, recovery and rehabilitation of acid attack 

victim. 

3. Whether the guidelines which were laid down in the case of Laxmi 

v. Union of India, provisions of Survivor Compensation Schemes, 

Criminal Amendment Law (Amendment) Ordinance 2013 and a 

compensation amount of Rs. 3 Lakh do not provide an adequate 

remedy to the acid attack victims and in compliance of the 

contemporary legislation around the world to deal with this 

offence?” 

 

The Apex Court, after analyzing all the issues raised, arguments advanced and 

the facts of the case, laid down that the Rs. 3 Lakh compensation laid down in 

the Laxmi Aggarwal Case, should be treated as the minimum amount, and the 

                                                
1634 2014 4 SCC 427. 
1635 Supra Note 1633. 
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States should endeavor to provide higher compensation whenever there is a 

requirement for it. While noting that the States have failed in the 

implementation of the ban on sale of acid, the Court directed the State to make 

provisions for including Acid Attack victims in the disability list, and to 

implement guidelines for the rehabilitation of acid attack victims. As for the 

Victim and her sister, the Court ordered a compensation of Rs. 10 Lakhs and 

Rs. 3 Lakhs respectively to be paid. 
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CONCLUSION 

 

Acid Attack is a crime which causes great mental and physical distress to its 

victim. It is the Authors belief that merely making law is not enough to tackle 

this problem, as the implementation of this law is equally important. While some 

steps have been taken, such as the introduction of the Criminal Law 

(Amendment) Act, 2013 there is yet a long way to go, such as the stopping of 

Acid sales, which came as a result of the judgement in the Laxmi Aggarwal 

case1636.  Even though this judgement, in theory, bans the sale of acid, in practice, 

the stark reality is different. Therefore, it is important to properly implement 

and execute the laws made, otherwise this problem will continue plaguing our 

country. In addition to the stringent penal laws, provisions have also been made 

to regulate the sale of acid. The acids used for attacks are easily available as they 

are used in domestic use as well as for scientific and research purposes. A 

monitoring system should be formed to check the effective implementation of 

the rules by the people.1637 

 

 

 

 

 

 
 

 

 

 

 

  

                                                
1636 2014 4 SCC 427. 
1637 Meghna Bajpai and Sugandha Singh, Acid Attack: A burning issue in India, 2015 GJLS Vol III, No. 2.  
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WHETHER RELIGION OVERSHADOWS 

GENDER? 
-DINESH YADAV* 

ABSTRACT 

 

In the recent times, it has increasingly been seen that age old traditions and customs are often 

taken as an excuse for justifying gender disparity. Some may concur with this, while some 

might have a contrasting opinion. But, gender equality and equity, by way of traditional 

practices, is still a farfetched reality. In the current modern times, sex uniformity should be the 

norm of the society. However, there is still a large population of the elderly folks and individuals 

from prior generations, who still have orthodox mind-sets and understandings. Even today, 

many people continue to treat females as the weaker sex. While, on the contrary, a rational 

individual would firmly believe that women must be treated equally, in many aspects, just as 

men. Is the question of gender equity considered when it comes to yore religious practices? There 

have been many real life incidents with respect to this theme, which drive various arguments 

and outline this article. The hinging question however still remains- whether gender equality 

prevails over religion? This research article aims to discuss this question posed primarily from 

the lens of the Sabrimala judgement.  

 

Keywords:  Women, Struggle, Sabrimala, Menstruation, Customs. 
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INTRODUCTION 

 

Women, especially in our society, have consistently struggled in obtaining 

equivalent status as men. Though, current circumstances are different and the 

effects can be traced in the progressive, recent judgements given by the Supreme 

Court. 

 

In the historic Shayara Bano case1638, the Supreme Court protected the privileges 

of Muslim women against the blasphemous practice of triple talaq, amonst the 

muslim community. Moreover, in the landmark case of Dr Noorjehan Safia 

Niaz vs. State of Maharashtra1639, the Supreme Court permitted a section of 

women to enter into Haji Ali Dargah. A similar instance was of the Shabarimala 

case1640, it was a long battle of allowing a certain section of women to enterinto 

the Sabarimala Temple situated in Kerala. Hence, there is a clear trend that 

portrays the fact that women have fought long legal battles against patriarchal 

religious customs. 

 

A BRIEF DESCRIPTION OF THE SABARIMALA CASE 

 

The Ayyappa sanctuary, in Sabarimala district of Kerala, was run and maintained 

solely by male priests and followers of lord Ayyappa. It had set rules which 

banned menstruating females, between the ages of 10-50 years, from entering 

the Temple. Due to the unreasonable restrictions imposed, numerous pleas 

were filed against the rule of banning this section of women in the Temple on 

the basis of their procreative nature. The temple rule violated their right to 

equality and right to worship.1641 It was also discriminatory in nature and hence, 

the matter was taken to the Supreme Court. 

                                                
1638 Shayara Bano vs Union Of India, (2017) 9 S.C.C. 1. 
1639 Dr. Noorjehan Safia Niaz v. State of Maharashtra, (2016) S.C.C. OnLine Bom 5394. 
1640 Indian Young Lawyers Association vs State of Kerala and Ors,(2018) S.C.C. OnLine SC 1690. 
1641 Samanwaya Rautray, Women of all ages can enter Sabarimala Temple, rules Supreme Court, THE ECONOMIC TIMES, 
(Sep. 29, 2018, 07:01 am),https://economictimes.indiatimes.com/news/politics-and-nation/supreme-court-allows-
women-to-enter-sabarimala-temple/articleshow. 
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After a long battle, finally in the year 2018, The Supreme Court struck down the 

rule and conveyed the judgment in favour of the specific section of women who 

were barred from entering Sabarimala Temple.  

 

A Brief Summary of Facts 

 

• The Hindu Temple dedicated to Ayyappan, named Sabarimala shrine was 

located near the Periyar Tiger Reserve in ‘Pathanamthitta’ district of Kerala.  

• The Sabarimala shrine, which is one of the most famous temples in Kerala, 

had restricted a section of women, who were between menstruating ages of 

10-50 years, from entering the temple due to the celibate nature of the deity.  

• Several women, appalled by the temple rule, decided to knock the doors of 

the judiciary as their religious fundamental rights were being violated.  

• A group of six women lawyers decided to move towards the Apex Court, 

challenging the decision of the Kerala High Court which upheld the 

centuries-old restriction. The case ruling was that only the “Priest” was 

empowered to decide on traditions. 

 

Issues before the Court 

 

There were mainly four issues raised in this case: 

• Whether the restriction imposed by the temple authorities violates Articles 

15, 25 and 26 of the Indian Constitution? 

• Whether the practice of banning the entry to a particular section of women 

from entering the temple is an essential religious practice or not? 

• Whether the followers of Ayyappa constitute a religious denomination or 

not? 

• Whether this restriction violates the provisions of Kerala Hindu Place of 

Public Worship (Authorisation of Entry) Act, 1965?  
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JUDGEMENT 

 

Ratio decidendi  

'Ratio decidendi' is the standard of law on which legal choice is based. It is 

legitimately official. In 2018, the Court pronounced its verdict by 4:1 lion's share 

upholding the rights of the aggrieved women. 

 

The judgment activated colossal discussions all over India, particularly in Kerala, 

where the Holy place of worship of Lord Ayyappa is arranged. The judgment 

was given by a constitutional bench headed by the then Chief Justice, Hon’ble 

Justice Deepak Mishra, by a majority of 4:1  with the dissenting opinion of 

Justice Indu Malhotra. 

 

 It held that the temple rule infringed the fundamental rights, as to equality, 

freedom of religion, and right to freely profess, practice and propagate it, under 

Articles 14, 15, 19(1), 21 and 25(1) of the Indian Constitution.  

 

The Court struck down Rule 3(b) of the Kerala Hindu Places of Public Worship 

(Authorisation of Entry) Act, 1965 as unlawful. Rule 3(b)1642 took into account 

Hindu categories to restrict ladies from entering a place of worship, if the 

avoidance depended on 'custom'. The Apex Court ultimately permitted women 

of all age groups to enter the Sabarimala Temple, and held that religion cannot 

be exposed to gender discrimination. 

 

Obiter dictum 

 

'Obiter dictum' is an appointed authority's demeanour of supposition articulated 

in court or in a composed judgment, yet not fundamental to the choice and 

accordingly not lawfully official as a point of reference. 

 

                                                
1642 Kerala Hindu Places of Public Worship (Authorisation of Entry) Act, 1965. 
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Former CJI, Justice Dipak Misra’s Judgment, which was also on behalf Of 

Justice A.M. Khanwilkar, analysed how the rule in question imposed on a 

specific section of women was violative of fundamental rights which are granted 

to all the citizens.  

 

He said: 

 

“2….There is inequality on the path of approach to understand the divinity. The 

attribute of devotion to divinity cannot be subjected to the rigidity and stereotypes of 

gender. The dualism that persists in religion by glorifying and venerating women as 

goddesses on one hand and by imposing rigorous sanctions on the other hand in matters 

of devotion has to be abandoned. ………The society has to undergo a perceptual shift 

from being the propagator of hegemonic patriarchal notions of demanding more exacting 

standards of purity and chastity solely from women to be the cultivator of equality where 

the woman is in no way considered frailer, lesser or inferior to man.” 

 

“3. ……relationship and expression of devotion cannot be circumscribed by dogmatic 

notions of biological or physiological factors arising out of rigid socio-cultural attitudes 

which do not meet the constitutionally prescribed tests. Patriarchy in religion cannot be 

permitted to trump over the element of pure devotion borne out of faith and the freedom 

to practise and profess one’s religion.”(Former CJI, J. Dipak Misra) 

 

Justice R.F. Nariman’s concurring judgement is a great and in-depth analysis of 

various other judgements on similar matters where religious and constitutional 

morality was in question. He said: 

 

“29…the fundamental right of women between theages of 10 and 50 to enter the 

Sabarimala temple is undoubtedlyrecognized by Article 25(1). The fundamental right 

claimed by theThanthris and worshippers of the institution, based on custom andusage 

under the selfsame Article 25(1), must necessarily yield to thefundamental right of such 

women, as they are equally entitled to theright to practice religion, which would be 

meaningless unless theywere allowed to enter the temple at Sabarimala to worship the 
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idol ofLord Ayyappa. The argument that all women are not prohibited fromentering 

the temple can be of no avail…” (J. R.F.Nariman) 

 

“ 32….the custom or usage of prohibiting women between theages of 10 to 50 years 

from entering the Sabarimala temple is violativeof Article 25(1), and violative of the 

Kerala Hindu Places of Public Worship (Authorisation of Entry) Act, 1965 made 

under Article 25(2)(b) of the Constitution. Further, it is also declared that Rule 3(b) 

of the Kerala Hindu Places of Public Worship (Authorisation of Entry) Rules, 1965 

is unconstitutional being violative of Article 25(1) and Article 15(1) of the 

Constitution of India….” (J. R.F. Nariman) 

 

Justice D.Y. Chandrachud dissected the whole issue and came to a decision in 

favour of the petitioners. He said: 

 

“117…..The quest for equality is denuded of its content if practices that exclude women 

are treated to be acceptable. The Constitution cannot allow practices, irrespective of their 

source, which are derogatory to women. Religion cannot become a cover to exclude and 

to deny the right of every woman to find fulfilment in worship….”(J.Dhananjaya 

Y Chandrachud) 

 

The only dissenting voice, Justice Indu Malhotra, was in the favour of the 

temple authority. She focused upon the traditional custom which was followed 

since time immemorial. Her judgement reflected that the rule is not 

discriminatory but is only imposed to maintain the nature of the deity.  

She said in her Judgement: 

 

“14.3…..In the present case, women of the notified age group are allowed entry into 

all other temples of Lord Ayyappa. The restriction on the entry of women during the 

notified age group in this Temple is based on the unique characteristic of the deity, and 

not founded on any social exclusion….” (J. Indu Malhotra) 
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PRACTICE OF OLD RELIGIOUS CUSTOMS IN MORDERN TIMES  

 

Age old traditions and regulations are followed by people, generation after 

generations. These age old practices and propensities followed by individuals 

over a significant stretch of time eventually result in practice of strict rules or 

customs which are continued throughout the communities. 

 

The ultimate purpose for continuing such practices is that people look for 

comfort or salvation dependent on the confidence which they have on god or 

their ancestors. 

 

Strict practices are followed all around the world. Some might be oppressive; 

some against human rights, yet are still followed by the individuals everywhere. 

A few practices appear to be cruel and against humanity yet such practices are 

still followed. A portion of the practices incorporate walking over the fire, 

sleeping on the bed of nails, conveying the mud pots containing the fire with 

uncovered hand, breaking the coconuts on the head of the individual. One such 

practice was of Sati. It was a religious practice wherein a widow would burn 

herself to death on her husband’s pyre, was initially a voluntary act that was 

considered to be quite courageous and heroic, but it later became a forced 

practice1643. Later, the practice was banned and Prevention of Sati Act, 1987 was 

legislated by the government. Sati was a very prevalent practice and even though 

it was a custom, the religious practice was duly abolished. There are many 

theories that revolve around the reasons for the abolition of the practice, 

however, the most cascading effect of the same has undoubtedly been gender 

parity in the society. In fact, the British even argued that Sati was not practised 

in order to send the husband and wife into heaven, but because widows, entitled 

to some of the family property after their husband’s death (through the 

                                                
1643 Richa Jain, The History Behind 'Sati': A Banned Funeral Custom in India, THE CULTURE TRIP, (May. 4, 2018), 
https://theculturetrip.com/asia/india/articles/the-dark-history-behind-sati-a-banned-funeral-custom-in-india/. 
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Dayabhaga Law in Bengal), became a liability due to the fear that they might 

claim it. Thus, coercing them into the funeral pyre was a safe bet.1644 

 

With changing social norms of legitimacy in every society, including ours, what 

was illegitimate in the past may be legitimate today1645, hence, it is necessary that 

discriminatory and arbitrary religious practices need to be discontinued.  

 

  

                                                
1644 Kanksha Raina, How did Sati get Abolished in India?, FEMINISM IN INDIA, (Oct. 29.2018), 
https://feminisminindia.com/2018/10/29/sati-history-india/. 
1645Revanasiddappa v. Mallikarjun, (2011) 11 SCC 1. 
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CONCLUSION 

 

Whenever equality among the genders is questioned, especially in a society like 

ours, the response has always been vague and diplomatic. It’s a no - brainer that 

women have always been subjected to male chauvinism. The practice of treating 

women inferior to men dates back to centuries in our historical past.  

 

With globalisation and influence from the modern societies, the Indian society 

has somewhat adapted to such open mind-sets. But patriarchy and its orthodox 

ways often hinders in accepting such rational ideologies, rather, it believes in 

practicing age old traditions and customs which might be considered absurd. 

 

Gender bias still exists in the society. Women unfortunately are subjected to 

discrimination and separation by silly reasoning of many religious customs. The 

role of the legislature and judiciary is crucial as they can act as a major force to 

make the society more open minded by crushing the social stigmas and banning 

discriminatory, offensive and unreasonable religious practices. Indian courts are 

a step forward to reduce the gender disparity within the society. Such 

progressive ideas are to not only be welcomed but also to be acted upon. 

 

The Sabarimala judgement is an excellent example where the question of 

constitutional morality versus religious morality was discussed upon. An old age, 

man-made custom which excluded only a section of women, was declared 

arbitrary as it violated the fundamental rights. The women were granted their 

fundamental rights to profess practice and propagate their religion. 

 

The general public ought to adjust to new changes and maintain a strategic 

distance from all irrational religious practices and their contention for the better 

enthusiasm of a bigger society of sensible individuals to protect the rational 

customs and the rich culture of our nation.  
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WHO IS THE HEAD OF INDIA? 

AN ANALYSIS OF POWER CONCENTRATION 
-ASHIKA RANJAN* 

ABSTRACT 

 

India is a Parliamentary form of Democracy, which is majorly based on the British 

Parliamentary form. The fundamental question which this Research Article ponders upon is 

who is the actual Head of India and why? Time and again, it has been made clear that India 

does not have the absolution of power as power corrupts, and absolute power corrupts absolutely. 

To conclude the research, systematic analysis and interpretations are made to find out who has 

the real powers and whose powers are ceremonial. The focus is entirely on the analysis of the 

power and position of the President, the Prime Minister, and the Council of Ministers. 

Various opinions of the Indian judiciary are also anatomized. The analysis of the explicit 

language of Articles of the Indian Constitution starts with Article 52 and 53, which talks 

about the existence of the Indian President and all the Executive powers of the Union being 

vested upon him. Reading these Constitutional Articles independently gives us an 

interpretation that the President is the Head of the State. However, further analysis of the 

explicit language of Article 74, Article 75, Article 361, and various judicial pronouncements 

in this regard clubbed with the Doctrine of Ministerial Responsibility paint a different picture, 

clearly demarcating the difference between the de facto and the de jure Head of the State.  

 

Keywords: India, Separation of Powers, Council of Ministers, Head of State, 

Ceremonial, Aid and Advice, Ministerial Responsibility, 

Constitution. 

  

                                                
* Student, 3rd Year, B.A. LL.B., KIIT School of Law (KIIT deemed to be university). 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|990 

INTRODUCTION 

 

he Constitution of India is considered to be the paramount law of the land1646 

in this country, and thus, according to the Preamble of the Constitution, India 

is a Republic State. Being a Republic1647 State connotes that there is no presence 

of a monarch in the country; it further means that the elected Head of the State 

governs the nation. Constitutionally according to Article 52 and 53, the Head 

of the Indian State is the President, but ad nauseam, the position of the Indian 

President as the Head of the State in the Indian Political System has been under 

scrutiny. As of now, according to the inference drawn from this continuous 

scrutiny, the Indian President is just a ceremonial Head of the State. It is 

believed that even though the law makes him the Head of the Indian 

Government, he is a mere stamp and seal of the Government and does not have 

an independent, active role to play in the Indian governance. Although the 

majority stand in favour of this abovementioned inference, some believe that 

the position of the Indian President is neither entirely ceremonial nor is it 

completely American in style. Some opine that he may hold a merely ceremonial 

position when the Indian Government is functioning under normal 

circumstances, however, in case of extremities, the position held by the Indian 

President proves to be an emblem of Unity, which is beyond all political party 

system and is neutral wherein he can utilize his powers on his discretion, for the 

benefit of the State as a whole. Further, this Research Article will also ponder 

upon the reasoning behind the ceremonial nature of the position of the Indian 

President. It will try to explain why the President of India is called a mere stamp 

and seal of the Indian Government, and to do the same, various articles of the 

Indian Constitution will be explored, and inference will be drawn as to the 

person or authority upon whom the actual person is vested. 

  

                                                
1646Minerva Mills Ltd. & Ors. v. Union of India & Ors., A.I.R. 1980 SC1789. 
1647 Constitution (Forty-second Amendment) Act, 1976, §2(a). 
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UNAMBIGUOUS WORDS OF THE ARTICLES OF INDIAN 

CONSTITUTION 

 

Part V, Chapter I of the Constitution of India talks about the establishment of 

the post of the Indian President and its intricacies, wherein Article 52 states that 

“There shall be a President of India.”1648 Further, in Article 53, it is stated that: 

“The executive power of the Union shall be vested in the President which shall be exercised by 

him either directly or through officers subordinate to him in accordance with the 

Constitution.”1649 Through this Article we can decipher that the President is the 

De Jure Head of the State. But this Article is not read alone in this Research 

Article. Other Articles are also read along with Article 53, which goes on to 

establish that the President is just a ceremonial Head of the State, in whose 

name all the actions of the Indian Government is carried out.  

 

Moving further, we shift our focus to Article 74 of the Constitution of India, 

clause 1 of which states that: 

 

“[T]here shall be a Council of Ministers with the Prime Minister at the head to aid 

and advise the President who shall, in the exercise of his functions, act in accordance 

with such aid and advice:  

Provided that the President may require the Council of Ministers to reconsider such 

advice, either generally or otherwise, and the President shall act in accordance with the 

advice tendered after such reconsideration.”1650 

 

This Article, which was added in the Constitution of India through the forty-

second Amendment Act, 1976, specified the purpose of existence of the 

Council of Ministers. It clearly stated that the Council of Ministers exist to aid 

and advise the President. Thus, it established the relation between the Council 

of Ministers and the President. The question that cropped up after the 

                                                
1648INDIA CONST., art.52. 
1649INDIA CONST., art.53. 
1650INDIA CONST., art.74, cl. 1. 
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establishment of the aforementioned relation was that what is the value of the 

aid and advice of the Council of Ministers? Whether the President is bound to 

follow the aid and advice of the Council of Ministers if does he have the 

discretion to deviate from the same? To fetch the answer to this question, we 

need to look into another Article of the Constitution of India and various 

decisions taken by the judiciary concerning the same.  

 

Firstly, we look into the explicit language of Article 75, clause 3, which states 

that: “The Council of Ministers shall be collectively responsible to the House of People.”1651 

This Article of the Constitution clarifies that the Council of Ministers shall be 

collectively answerable to the House of People for whatever advice is tendered 

by them to the President. This Article, therefore, specifies the authority who 

can question the advice of the Council of Ministers as it cannot be inquired into 

by any court.1652 This also takes us to the Doctrine of Collective Ministerial 

Responsibility of the Council of Ministers, which is said to form the crux of the 

Parliamentary Form of Democracy. According to this Doctrine, all the Ministers 

who are a part of the Council of Ministers shall be collectively and irretrievably 

held responsible for any decision that is taken by them.  

 

If we look at the answerability of the President, Article 361, clause 1 of the 

Constitution states that: 

 

“[T]he President, or the Governor or Rajpramukh of a State, shall not be answerable 

to any court for the exercise and performance of the powers and duties of his office or 

for any act done or purporting to be done by him in the exercise and performance of 

those powers and duties: 

Provided that the conduct of the President may be brought under review by any court, 

tribunal or body appointed or designated by either House of Parliament for the 

investigation of a charge under article 61: 

                                                
1651INDIA CONST., art.75, cl. 3.  
1652INDIA CONST., art 74, cl. 1. 
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rovided further that nothing in this clause shall be construed as restricting the right of 

any person to bring appropriate proceedings against the Government of India or the 

Government of a State.” 

 

Therefore, understanding all these legislations together and in order, we get a 

comparatively clearer picture that the President of India is bound to act 

according to the aid and advice of the Council of Ministers even though he may 

require them to reconsider their advice, after which he is bound to act according 

to the advice rendered after the reconsideration. As it is seen in Article 361 

clause 1 that no answerability lies upon the President for the decision made by 

him in the dispense of his powers and functions, meanwhile the Council of 

Ministers are answerable to the House of People according to Article 75 clause 

3, this forms the reason why the President is bound by the aid and advice of the 

Council of Ministers. Still, there are certain gaps that need to be fulfilled, an 

attempt in furtherance of the same has been made by the Indian Judiciary, 

opinions of whom are discussed further in order to clear out the grey area.      

 

PRONOUNCEMENTS OF THE INDIAN JUDICIARY 

 

Now we move to the decisions laid down by the judiciary in this regard. Firstly, 

in the case of Rai Sahib Ram Jawaya Kapur and Others v. The State Of 

Punjab,1653the Apex Court held that: 

 

“...Under article 53(1) of our Constitution, the executive power of the Union is vested 

in the President but under article 75 there is to be a Council of Minister with the Prime 

Minister at the head to aid advise the President in the exercise of his functions. The 

president has thus been made a formal or constitutional head of the executive and the 

real executive powers are vested in the Ministers or the Cabinet...”. 

 

                                                
1653Rai Sahib Ram JawayaKapur and Others v. The State Of Punjab, A.I.R. 1955 S.C. 549. 
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MSecondly, in the case of U. N. Rao v. Smt. Indira Gandhi,1654 the Supreme 

Court held that: 

 

Article 74(1) is mandatory and therefore the President of India cannot exercise the 

executive powers vested upon him without the aid and advice of the Council of Ministers; 

we must then harmonize the provisions of Article 75 (3)  with the provisions of Article 

74(1) and 75(2). Article 75(3) brings into existence what is usually called Responsible 

Government.” 

 

Thirdly, in the case of Shamsher Singh and Another v. State of Punjab,1655 

the Supreme Court held that: 

 

“[T]he President as well as the Governor is the Constitutional or formal head. The 

President as well as the Governor exercises his powers and functions conferred on him 

by or under the Constitution on the aid and advice of his Council of Ministers, save in 

spheres where the Governor is required by or under the Constitution to exercise his 

functions in his discretion. Wherever the Constitution requires the satisfaction of the 

President or the Governor for the exercise by the President or the Governor of any power 

or function, the satisfaction required by the Constitution is not the personal satisfaction 

of the President or Governor but the satisfaction of the President or Governor in the 

Constitutional sense in the Cabinet system of Government, that is, satisfaction of his 

Council of Ministers on whose aid and advice the President or the Governor generally 

exercise all his powers and functions.” 

 

Our Constitution generally embodies the Parliamentary or Cabinet System of 

Government of the British Model, both for the Union and the States. It is the 

fundamental principle of the English Constitutional law that the Council of 

Ministers must accept responsibility for every executive act.” 

 

                                                
1654U. N. Rao v. Smt. Indira Gandhi, A.I.R. 1971 S.C. 1002. 
1655Shamsher Singh and Another v. State of Punjab, A.I.R. 1974 S.C. 2192. 
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These landmark judgments delivered by the Apex Court of India established 

that the President only exercises his power in accordance with the aid and advice 

of the Council of Ministers and any exercise of presidential powers without the 

aid and advice of Council of Ministers shall be unconstitutional as when the 

House is not dissolved the Council of Ministers enjoy the confidence of the 

House of People even when it is prorogued.  
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SYSTEMATIC INTERPRETATION, COLLECTIVE ANALYSIS, 

AND CONCLUSION 

 

M.P. Jain opines that the Council of Ministers will prevail over the President. 

He believes that the Indian President’s role, at best, may be advisory. He may 

act as a guide, philosopher, and friend to the Ministers but cannot assume to 

himself the role of their master because the role of the master is assigned to the 

Prime Minister.1656 

 

Preceding the 42nd Constitutional Amendment Act, 1976, no explicit provision 

existed in the Indian Constitution to establish that the Indian President is bound 

by the ministerial advice given to him, but practically, the fact that the Indian 

President was a titular head and the advice of the Council of Ministers was 

binding upon him, had crystallized. Now that the titular position of the 

President is established, the question is that upon what position are the real 

powers vested and who is the actual Head of the State?  

 

In the words of M. P. Jain,  

 

“[W]hatever the formal constitutional provisions may be, in effect, however, the totality 

of the executive power at the centre vests not in the President alone, but the President 

along with the Council of Ministers. The President is the de jure Head of the State 

and only a formal executive. In all the functions vested in him, he acts on the advice of 

the Ministers. The President is more of a symbol used to formalize the decisions arrived 

at by the Ministers and the Cabinet. The effective executive power lies with the Prime 

Minister and the Ministers who constitute the real executive carrying on the entire 

burden of conducting the administration of the Union.”1657 

 

This gives us an idea that the real powers lie with the Council of Ministers as all 

the powers of the President are used in accordance with the aid and advice of 

                                                
1656M.P. JAIN, INDIAN CONSTITUTIONAL LAW 94 (3d ed. 1978). 
1657M.P. JAIN, INDIAN CONSTITUTIONAL LAW 94 (7d ed. 2014). 
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the Ministers. But there is more dissection to be done here. Some might come 

up with a counter-argument that even though the President acts according to 

the aid and advice of the Ministers, it is President himself who appoints the 

Ministers. They hold the office at the pleasure of the President, so this leaves 

an option for the President to become a dictator if he wants to, thereby 

indicating that the President still holds real powers. To rebut the argument as 

mentioned above, the attention needs to be drawn to Article 75 clause 1 of the 

Indian Constitution, which states that “The Prime Minister shall be appointed by the 

President and the other Ministers shall be appointed by the President on the advice of the 

Prime Minister.”1658Thus, it is established that the Ministers are actually chosen 

by the Prime Minister and are merely formally appointed by the President 

accordingly. 

 

FFurther, the Prime Minister, who is appointed by the President, is also not 

chosen by the President according to his own will and desire. The political party 

that wins the election and eventually becomes the ruling party is invited by the 

President to form the Government, and the Head of that ruling political party 

is thereby appointed as the Prime Minister. The formal appointment is made in 

the name of the President.  

 

HTherefore, we can draw an inference that the De Facto Head of India is the 

Prime Minister, who runs the Government, leads the Council of Ministers, that 

are also the members of the ruling party. To corroborate the abovementioned 

statement, we come to Article 78 of the Constitution of India. Article 78 of the 

Constitution of India talks about the duties of the Prime Minister with respect 

to the furnishing of information to the President, and so on. Article 78, clause 

(a) states that: “to communicate to the President all decisions of the Council of Ministers 

relating to the administration of the affairs of the Union and proposals for legislation.”1659 

The explicit language of this very Article of the Constitution of India gives us a 

clear picture that the President is entitled to mere information concerning the 

                                                
1658INDIA CONST., art.75, cl. 1. 
1659INDIA CONST., art.78. 
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decisions of the Council of Ministers, which is given to him by the Prime 

Minister, and he has to act in furtherance of the same.  

 

In conclusion, based on the inferences drawn above, it can be stated that it is 

the Prime Minister, who is the actual Head of India. Although the responsibility 

lies on the Council of Ministers collectively, the Prime Minister is the Head of 

the Council of Minister. Moreover, they belong to the same political party, 

having similar ideologies, which places the Prime Minister in a comparatively 

much greater influential position concerning the ruling of the State, having the 

President as personal stamp and seal. Although India is a democratic country, 

having the separation of power, we can see here that even though not absolutely, 

the emphasis is still concentrated in the hands of the Prime Minister to a large 

extent, who is running this State. 
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WRIT & INDIAN COURTS 
-SARVESH KASAUDHAN* 

 

ABSTRACT 

 

The present paper will explore a very essential power of law with reference to the rights that 

are guaranteed in India. Writ is exercised as a piece of legal order issued by the Supreme Court 

as well as High Court for the purpose to safeguard our statutory rights mainly the fundamental 

rights which are provided by law. Issuing any writ indicates the extra ordinary power of the 

jurisdiction and the person at whom the command issued must be obedient with the jurisdiction. 

According to Article 32 and 226 each and every citizen of India can approach to higher courts 

if any of their rights has been enforced. Highlighting the supremacy of this law, the features of 

writ reveals that regarding which all points this law comes under the most important law of the 

Indian Constitution. The concept of writ entered in jurisdiction by the English Judicial System 

and so was considered to be royal’s order. Writ is categorized in five ways i.e. Habeas Corpus, 

Mandamus, Certiorari, Prohibition and Quo Warranto and each one occupies some special 

features according to which that can be issued in any reliable case. For the assurance of natural 

justice and welfare every citizen wants a safeguard of their statutory rights and thus the 

constitution provides the discretionary remedies on High Court and Supreme Court.       

 

Keywords: Rights, Fundamental Rights, Writ, Article 32, Article 226, Habeas 

Corpus, Mandamus, Certiorari, Prohibition and Quo Warranto  

                                                
* Student, 2nd Year, B.A. LL.B, Lloyd Law College. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in	

	
 
 
 

  CORPUS JURIS|1000 

INTRODUCTION 

 

According to the Constitution of India, every citizen of India is guaranteed with 

some rights and the most important ones are considered to be the Fundamental 

Rights which are described in part 3 of the Indian Constitution that further 

includes other rights such as right to equality, right to life and liberty etc. But 

somehow the fact is considered that merely providing the Fundamental Rights 

is not sufficient for the citizen of any country, the law and order must also raise 

a path for the protection as well as enforcement of the Fundamental Rights. 

Since these rights are considered to be the most important one among all others 

so it is necessary to be aware for the betterment of these rights. With the consent 

of this issue, the Indian Constitution gave the concept of writ. Under Article 32 

and Article 226 the Indian Constitution provides the right to approach the 

Supreme Court or the High Court, respectively to any of the victim whose 

fundamental rights has been violated. The victim can directly address his/her 

problem to the highest court of the country.1660    

 

A writ can be defined as a written order issued by the court of higher authority 

which is directly issued to lower court or to any of the individual in a case if any 

of the fundamental right is violated by the citizen. As defined above, the writ 

petition is issued under Article 32 as well as under Article 226 of the Indian 

Constitution and both these articles specifies the types of writ, rules and the 

entire procedures to followed by the petitioner when any of the fundamental 

rights are violated. On the other hand, the judicial review of administrative 

actions are too important just to ensure the fact that the decisions taken by the 

authorities are all time legal, rational, justifiable and reasonable as it is already 

defined that the safeguard of fundamental rights is the most important 

component of writ jurisdiction. So in case of any civil or criminal matter, the 

                                                
1660 (Madhu Modi, Introduction to writ, January 2018), http://www.legalserviceindia.com/legal/article-3118-
introduction-types-of-writs.html. 
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writ petition directly or indirectly depends on the situation and can be filled by 

the amicus curie to the higher court whether it can go against the lower court.1661 

 

Focusing on the nature and scope of writ jurisdiction, primarily it is not an 

ordinary jurisdiction in the legal field but it will be mentioned in extraordinary 

jurisdiction for some important purpose.  One can be granted efficacious 

remedy against the violation of rights which can be either fundamental or other 

statutory right. The main idea behind this nature of jurisdiction emanates from 

the time consuming legal proceedings of the courts. In a way the time factor 

involved in civil suits behind the procedure cannot be curtailed beyond the limit 

which will be reasonable and also the scope of immediate justice cannot be 

conceived under further proceeding. Another scope that can be highlighted is 

the value of these rights in the constitutional schemes that made it compulsory 

to ensure their effectiveness. In the case where remedy is available to the 

petitioner, the nature of writ also requires the court not to entertain matters in 

such a case so that people cannot approach the higher courts indiscriminately. 

Behind all that the main objective of the extra-ordinary remedy is to grant 

immediate relief to the one who approaches to the court but the same isn’t 

granted easily, before granting it the court verifies whether the alternative 

remedy would be effective enough to grant the justice to the petitioner.1662 

 

HISTORICAL VIEW 

 

Tracing the background about the concept of writ, Anglo-Saxon kings used this 

concept for the purpose to convey the grants of land as well as towards the 

employment in the judicial field. By the early 13th century three main types of 

writs were ‘charters, letters patent and letters close’. Briefly describing each one, 

charters gives the idea that normally for grants of land and liberties in perpetuity. 

Then the letters patent says for the grants of limited duration and for 

                                                
1661 (Subodh Asthana, Writs in Indian Constitution, August 2019) https://blog.ipleaders.in/writ/. 
1662 (Pushkraj Deshpande, Article 226 & 227 of the Indian Constitution) https://www.mondaq.com/india/court-
procedure/691090/articles-226-and-227-of-the-constitution-of-india-their-scope-powers-and-differences. 
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commissions to royal officials and lastly the letters close indicates to convey the 

information or the orders to a single person or to the definite group of people. 

Startup of the idea of writ in judicial purpose began by the Norman Kings as 

the definite procedure to be followed ahead. Among all the writs described 

further, the most important one was the original writs. The original writs were 

known as serving for the purpose like the modern summons. As like the present, 

writs were earlier used to defend, requiring that the victim appears in the 

court.1663   

 

SALIENT FEATURES 

 

The question arises in mind that whether the concept of writ is important in the 

society and if yes so then what value does it satisfy as compared to the other 

laws of the Indian Constitution. Since India is a democratic country and each 

and every citizen have his/her fundamental rights and the same is introduced 

for the protection of these rights. Article 32 is considered to be the ‘soul of 

Indian Constitution as well as the mini Constitution’ because of its importance 

than any other law applied. That’s why the issue of writ is somehow important 

than any other law because of its features in the legal system.1664  

 

As being a legal researcher, I selected this topic for the purpose of research 

because of its importance in the legal system as well the features of writ and 

their enforcement in the judicial system. In every perspective like legally or 

socially, the knowledge about the writ will always help to the person whose 

Fundamental Rights will be violated. Any how this concept provides the path 

from an entity that holds jurisdictional or administrative power to any other 

party. The composition of this Research Paper is in a lay out and genuine 

manner. All the types of writs are described in this paper and the nature as well 

as scope of the writ is also mentioned in mannered way. For every topic under 

                                                
1663 (Gloria Lotha, Writ, August 2017) https://www.britannica.com/topic/writ 
1664 ( Meaning of Writ, June 2014) https://www.lawnn.com/meaning-types-writs/ 
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the law its Constitutional Provisions and its Judicial Pronouncement plays very 

important role for the research purpose and the same is described further.1665   

 

Both the Articles 32 and 226 are used in the purpose of writ petition but there 

is some difference between these two articles that each and every law aspirant 

must be aware. Primarily, we can analyze that Article 32 can be invoked only for 

the enforcement of the Fundamental Rights whereas the Article 226 can be 

invoked some other issues too other than the Fundamental Rights. It directly 

indicates towards the fact that the power of Supreme Court under Article 32 is 

restricted as compared with the power of High Court under Article 226. 

Applicability of Article 32 directly allows the victim to appeal in a Supreme 

Court for the violation of the Fundamental Rights but under the article 226 the 

victim can appeal to the High Court instead of the any other court.1666   

 

Article 33 empowers the Parliament to restrict or abrogate the fundamental 

rights of the members of the armed forces, para-military forces, police forces, 

intelligence agencies and the analogue forces. The objective of the provision is 

to ensure the proper discharge of their duties and the maintenance of discipline 

among them. The power to make law under Article 33 is conferred only on 

Parliament and not on any state legislatures. Any such law made by Parliament 

cannot be challenged in any court on the ground of contravention of any of the 

fundamental rights. Accordingly, the Parliament has enacted restrictions on 

their freedom of speech, right to form association, right to be member of trade 

unions or political associations, right to communicate to the press, right to 

attend the public meetings, etc. 1667    

 

  

                                                
1665 (Prachi Darji, What is a Writ Petition, September 2019) https://www.myadvo.in/blog/how-to-file-writ-petition-
in-court/ 
1666 (Mansi Jain, Different Writs Enshrined in the Constitution, March 2019) https://blog.ipleaders.in/writs/ 
1667 (Where can Writ be filled, November 2019) https://cleartax.in/s/writs 
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ORIGINATION OF WRIT 

 

 At the moment of describing any topic it is very essential to give a review about 

the origin of such topic and if the same is socio related topic, then at which 

moment it came into existence. Since our constitution is composed with many 

laws of foreign countries and in the same way writ are originated from the 

English Judicial System. The initiation of the writ was from the King’s Bench 

in England. So the writs were considered to be the royal order and were issued 

on a petition presented to the king in council. The same was issued by the king 

or in the name of the king for the ahead subsequent proceedings. But after a 

time period the value of writ took different forms with different segments and 

then a time came when this law became available for the ordinary ones. 1668 

 

The above mentioned research describes the origin of the law of writ and the 

same was followed in India also but without the establishment of Supreme 

Court. As after the Regulating Act of 1773, the Supreme Court was established 

in Calcutta and the other High Courts were also been established. The writ 

jurisdiction from the courts was limited to the original civil jurisdiction which 

was enjoyed under Section 45 of the Specific Relief Act, 1877. In this way the 

law of writ is originated in India and the courts other than Supreme Court which 

were established did not enjoy this power but instead the High Courts had 

analogue power to issue writs as successor to the Supreme Court. 1669   

 

The first case in which writ petition was filled came in 1961, the name of the 

case was ‘Daryao And Others Vs The State of U.P And Others’. The citation of 

the case was: 1961 AIR 1457, 1962 SCR (1) 574. The judgment of this case was 

given on 27th March 1961 by the bench of seven judges who were – Justice 

                                                
1668 (Shrimali Mahima, Role of Writs in Administrative Law, June 2019), 
http://www.legalservicesindia.com/article/2146/Role-of-Writs-In-Administrative-Law.html 
1669 (Prashanti, Writ in Indian Constitution, August 2019), 
http://www.legalservicesindia.com/article/1997/Writs-In-Indian-Constitution.html 
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Gajendragadkar, Justice P.B.Sarkar, Justice A.K.Wanchoo, Justice K.N.Gupta, 

Justice K.C.Das, Justice Ayyangar and Justice N.Rajagopala. 1670  

 

CATEGORIES UNDER WRIT 

 

The writs are categorized in five ways that are as follows: 

 

(1) Writ of Habeas Corpus 

(2) Writ of Mandamus 

(3) Writ of Certiorari 

(4) Writ of Prohibition 

(5) Writ of Quo warranto 

 

(1) Writ of Habeas Corpus 

 

The word ‘Habeas Corpus’ is a Latin term which means ‘have the body’ and 

considered to be one of the ancient laws that was applicable as a legal procedure 

that a particular citizen has an undeniable right. This categorized writ is 

applicable to the in the case when the person has been unlawfully detained or 

imprisoned, then Habeas Corpus is used to release that person. Due to this 

specialized writ, the detained or imprisoned person is been directed by the court 

and brought for the further procedures. After examining the whole scenario, if 

the court concludes that the detention was unlawful then the court orders the 

person to be released immediately.1671 This writ was originated in the English 

legal system but right many nations has adopted the same law. In a mannered 

way, Habeas Corpus is a fundamental in American states as well as in the other 

English law derivative system of jurisprudence. It is known to be an ultimate 

lawful and non-belligerent remedy for judging the providence of freedom’s 

restrain.     

                                                
1670 (Daryao and Others Vs State of U.P.) 1961 AIR 1457 
1671 (Writ of Habeaus Corpus, Febraury 2019) https://criminal.findlaw.com/criminal-procedure/writ-of-habeas-
corpus.html 
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The writ of Habeas Corpus can be filled by any person on behalf of the person 

detained or by the victim and this writ can be issued by Supreme Court, so any 

citizen can directly approach to the Supreme Court to issue the writ of Habeas 

Corpus. Also in the case if a person is arrested and the culprit is not placed to 

the magistrate within 24 hours or the person is arrested for no reason or he/she 

is arrested for an unjustifiable manner then in that case also the person must be 

released using the writ of Habeas Corpus.1672        

 

Like the other laws, Habeas Corpus also has certain limitations and known to 

be only as procedural remedy but anyhow it is a guarantee against any detention 

which is forbidden by law and due to the same reason it is known as the “great 

writ” 

 

Judicial Pronouncements 

 

(1) ADM, Jabalpur Vs Shivkant Shukla 19761673 

 

This case was noted among the important cases in history of India over its 

outcome were somehow affect today also whenever there is any reference given 

of this case. The case was of 1970s i.e. during the tenure of emergency. As per 

the Article 359(1) of the Indian Constitution, national emergency was declared 

in India and due which the every rights of each citizens were suspended 

including Article 14, 21 and 22. Then several citizens were detained unjustifiable 

which was opposed by the peoples and they approached High Court under the 

provision of Article 226 of the Indian Constitution and asked to grant the writ 

of Habeas Corpus.  

 

The High Court released such citizens on behalf of Habeas Corpus but the 

government opposed this judgment and filled petition in Supreme Court 

                                                
1672 1672 (M.Sumi Arnica, Habeas Corpus, August 2019) http://www.legalserviceindia.com/legal/article-1328-habeas-
corpus.html#:~:text=The%20writ%20of%20habeas%20corpus%20is%20available%20as%20a%20remedy,prison%
20or%20in%20private%20custody. 
1673 AIR 1976 SC 1207. 
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challenging the High Court’s order. The bench of five judges gave this landmark 

judgment that ‘during an emergency the fundamental rights will be extinguished 

on behalf of the presidential order. Also any citizen would not have the option 

to approach the High Court for writ of Habeas Corpus against the Presidential 

order and all the proceedings will be suspended in the tenure of emergency. 1674  

 

(2) Rudal Shah Vs State of Bihar1675 

         

Rudal Shah was unjustifiably detained by the Authority and after the whole 

court procedure he was detained by the Muzaffarpur court in Bihar. At the time 

when he was acquitted by the imprisonment it was more than 14 years past at 

that moment. So he filled writ petition against the illegal incarceration and asked 

for the compensation that he may use in further medical treatment. At the time 

of proceeding it seemed that the petitioner was already released by the 

Authority. So anyhow the idea of release of petitioner from illegal detention was 

became unprofitable but the Court issued notices regarding the same for the 

other imprisoned ones.  

 

Over the judgment, Court issued notice to the Authority asking the reason 

behind not releasing the petitioner over fixed time period. The affiliated Jailor 

gave the medical reason that the petitioner was of unsound mind but after the 

investigation this reason judged to be false and after observing the medical 

report of the petitioner it straitens the fault of Jailor. Another question awaked 

was about the compensation, but the court said that the right to compensation 

is some alleviating for the unlawful acts over the name of public interest and the 

same is for their preservation. Finally the petitioner was rewarded the 

compensation and the fact held that ‘Supreme Court under the Article 32 can 

pass a judgment of the compensation in case of infringement of Fundamental 

Rights.1676         

                                                
1674 (ADM Jabalpur Vs Shivkant Shukla) AIR 1976 SC 1207. 
1675 AIR 1983 SC 1086. 
1676 (Rudal Shah Vs State of Bihar) 1983 AIR 1086, 1983 SCR (3) 586 
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 (2) Writ of Mandamus 

 

The Latin term ‘Mandamus’ means ‘we command’. The writ of Mandamus is 

defined as a command issuing in the name of sovereign authority from a 

superior court having jurisdiction and the same is directed to any particular 

person or any corporation within the jurisdiction required to do any specified 

particular thing that appears over the duty and that must be determined by the 

superior court. In a manner way, ‘writ of Mandamus is issued by the Court over 

any certain public authority to perform the legal duties which has been refused 

to perform by them’. If any person has any interest in the performance or the 

duty of any particular public authority, then the same person is entitled for 

seeking the writ of Mandamus. 1677 

 

The court has the power to issue the writ of Mandamus against any public 

official, public corporation, tribunal, inferior court and also against the 

government in power. Further there exists some circumstances under which this 

categorized writ cannot be issued, which are – 

 

Ø In the case when any law has been violated. 

Ø If the duty is performed in a well legally manner. 

Ø In the case of performance of a non-statutory function. 

Ø In the case any non- mandatory question arises in the duty period. 

Ø Against any private body or individual. 

Ø Against the President or the Governor of the state. 

Ø Against the current Chief Justice of the country.  

 

Thus, the writ of Mandamus can be issued in a case when there is any statutory 

duty imposed upon any public servant and there is failure on behalf of the office 

in that statutory obligation but the duty enforced must be a public rather than 

the private. The pleading applicant of the writ of Mandamus must be able to 

                                                
1677 (Rishabh Sachdeva, Writ of Mandamus, February 2020) https://www.soolegal.com/roar/writ-of-mandamus 
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show the he sticks over the legal right to compel the respondent to do or refrain 

from that certain specific act. 1678 

 

Judicial Pronouncements 

 

(1)  Punjab Engineering College Vs Sanjay Gulatie1679 

 

In this case after the petition was filled, the Court ordered the college that ‘it is 

your mandatory duty to admit students’. So the fact was that many students gave 

the entrance exam of this college and after satisfying all the required criteria the 

college denied to give them admission. All the students were well satisfied and 

stand over the eligibility criteria but the admission is not done and in that case 

the Court ordered the college and extra sixteen seats were created for the 

students. And finally the eligible students got admitted in the college and the 

judgment held that these eligible students were wrongfully and purposefully left 

out by the college and not given the admission.  

 

So in this particular case we can analyze the use of Mandamus writ. Also the 

categorized writ of Mandamus can be issued by the Supreme Court or by the 

High Court in order to compel an authority to do his duties or exercise his 

power, authority may also be prevented from doing any act as well as it is neither 

curative nor preventive remedy but rather than it is an positive remedy.1680 

 

(2) Manjula Manjari Vs Director of Public Instruction1681 

 

In this case there was a publisher of books who filled a case of Mandamus 

against the Director of Public Instructor over the issue that the Director of 

Public Instructor didn’t include his authored books in the list of referral books 

to the Government. There authored books were as in the manner that was 

                                                
1678 (What is Mandamus, January 2020) https://www.civilsdaily.com/news/explained-what-is-mandamus/ 
1679 1983 SCC (3) 517 
1680 (Punjab Engineering College Vs Sanjay Gulatie) 1983 SCR (2) 801, 1983 SCC (3) 517 
1681 AIR 1952 ORI 344 
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specified by the Education Department and was according to the syllabus 

binned. Also the publisher applied that the authority can compare our 

authorized book and after the whole analysis the further procedure must follow. 

 

But after analyzing the whole case, the court denied that the writ of Mandamus 

can’t be issued because it is a discretionary power against the Education 

Department. So in a manner way the Court can’t compel or force for any 

discretionary right or discretionary power. 1682 

 

(3) Writ of Prohibition 

 

Writ of Prohibition indicates the fact of a petition to issue a direction or any 

command to the local authority or the lower court to restrict from the duty 

beyond its jurisdictional powers. In an ordinary way, the writ of Prohibition is 

known as ‘stay order’ and the same is issued is issued over the factor of taking 

any legal action in the reserved powers. The writ of Prohibition is known as to 

be of preventive nature which is a good factor for any legal system. Also the 

writ of Prohibition primarily issued by any superior court to the lower court as 

an order to not to proceed further with any case that does not follow under 

their jurisdiction. The same factor also applied on any official body or the 

agency in the case of writ of Prohibition.1683 

 

Both the writ of Mandamus and Prohibition are described above including each 

and every aspect of their features as well as the limitations on their behalf. But 

there is some difference between both the writs i.e. the writ of Mandamus is 

issued against the administrative authority but the writ of Prohibition can’t be 

                                                
1682 (Manjula Manjari Vs Director of Publication Institution)  AIR 1952 Ori 344 
1683 (Tanu Kapoor, Analysis of Types of Writ, February 2020) https://www.latestlaws.com/articles/analysis-of-types-
of-writs-under-constitution-of-india-landmark-cases-by-tanu-
kapoor/#:~:text=The%20Writ%20of%20prohibition%20is,no%20legal%20jurisdiction%20of%20trial.&text=The
%20Supreme%20Court%20can%20issue,a%20fundamental%20right%20is%20affected. 
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issued against any administrative authority. But there is no doubt that both the 

writs can be issued against any judicial as well as quasi-judicial body. 1684 

 

Judicial Pronouncements 

 

(1) S.Govinda Menon Vs Union of India1685 

 

In this case law, the appellant Mr. S. Govinda Menon was member of Indian 

Administrative Service as well as Commissioner of Hindu Religious and 

Charitable Endowments. The Supreme Court analyzed all the main 

characteristics of the corporation sole and observed the fact that the corporate 

sole is not equipped over the separate legal personality. As being incorporated 

by law, there was only one particular person who was composed further for dual 

character playing role i.e. one as being a natural person than another being a 

corporation sole. The fact which can be satisfied is that two writs at the same 

time can be issued just like here Prohibition and Certiorari both applied as 

prohibition to prevent the court to proceed further with the case and Certiorari 

for quashing what had already been declared. Another thing is that the writ of 

Prohibition can be whenever there is excess or the absence of the jurisdiction.1686 

 

(2) R.B.Shukla Vs Union of India1687 

 

In this case the petitioner was employed under the Central Railways and posted 

in the Gwalior Railway Station as Travelling Ticket Examiner. It was alleged 

that he was irregular in his duty and was not present for certain time during his 

official time period and for the same reason certain amount from his salary was 

cut. In that case the petitioner filled case against the Authority under Payment 

                                                
1684 (Types of Writ in Indian Constitution, January 2020) 
http://www.leadthecompetition.in/GKT/gktopics.html#:~:text=Difference%20between%20Prohibition%20and%
20Certiorari,are%20issued%20against%20legal%20bodies. 
1685 1967 SCR (2) 566 
1686 (S.Govinda Menon Vs Union of India) 1967AIR 1274, 1967 SCR (2) 566 
1687 (1993) IIILLJ 648 MP. 
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of Wages Act and then the Authority passed the order for granting seniority to 

the respondent the payment for wages also.  

 

After the whole procedure it was observed that the dispute raised before the 

Authority was not fall within the actual definition of the ‘wages’ and it resulted 

that the petition filed against the Authority is not maintainable. The other issue 

of seniority or other dispute is a service matter that must be decided by 

appropriate forum. So it was considered that such petition itself was barred by 

limitation and the exceeded jurisdiction is passed as a result the order passed are 

not entitled over jurisdiction and must be quashed1688.   

 

(4) Writ of Certiorari 

 

The term Certiorari means ‘to be certified’. The writ of Certiorari is issued in a 

case when there is transfer of any particular case over any superior authority for 

proper consideration. Also in the case when the lower court has passed any 

order beyond its authority or committed any fault over the jurisdiction, then the 

same case may be transferred and over the petitioner’s request the facts and 

records are observed on behalf of which the issue was awaken or the order was 

issued then finally the decision shall be accepted. This particular writ is 

described as one of the most valuable and efficient remedy which would be 

enforced against the decision of authorized judicial body. 1689 

 

Judicial Pronouncements 

 

(1) A.K. Kraipak Vs Union of India1690 

 

In 1966, a new organization named Indian Forest Service was established and 

the employed under that were has to be selected among the officers of the 

                                                
1688 (R.B.Shukla Vs Union of India) 1993 IIILLJ 648 MP, 1991 (0) MPLJ 284. 
1689 (Stephanie Jurkowski, Writ of Certiorari, June 2017) https://www.law.cornell.edu/wex/writ_of_certiorari. 
1690 AIR 1970 SC 150. 
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Forest Department. Regarding the same, central government has power to 

recruit the service and Naquishband was appointed as chief conservator of 

forest. But regarding the appointment of chief conservator, some other officers 

has problem to it and filed a petition challenging the selection notified as being 

violation of Article 14 and 16 of Constitution and on the basis of contravention 

selection over natural justice.  

 

After the whole analysis of the case, the Court  found the power exercised by 

selection board as an administrative and validity of selection on basis, and the 

stats of law are not charged with the duty of discharging their function in a legal 

manner. So it must to charge the administrative authority with duty of 

discharging their duties in a welfare manner. So the court held that by the 

appointment of Naquishaband some of the legal rights are been violated and 

Supreme Court decided that principles of natural justice were applicable not 

only to judicial functions but also to administrative functions.1691 

 

(2) Roe Vs Wade1692 

 

In this landmark case of 1973, the Supreme Court held that by the due process 

of law over the 14th Amendment of the U.S. Constitution a woman owes her 

right to have an abortion. In the case of granting writ of Certiorari there was 

some legal issue arises in the case. The Court says that the appellant of the writ 

of Certiorari anyhow must be reliable and must be directly affected over the 

Court’s decision. In the case by the time appellant reached to Supreme Court, 

she had already given birth to the child and surrendered for adoption. So as she 

was sued for being denied the right to have an abortion but her legal standing 

seems to be uncertain because of the birth.  

 

So for the issue of granting the writ of Certiorari, the Supreme Court held that 

due to the lengthy procedure of any proceeding related to such issue, it wouldn’t 

                                                
1691 (A.K. Kraipak Vs Union of India), AIR 1970 SC 150. 
1692 410 U.S. 113 (1973). 
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be possible for any pregnant lady towards the prevention of Court from ever 

ruling the right of abortion. And hence the writ of Certiorari was granted in the 

case.1693          

 

(5) Writ of Quo Warranto 

 

The Latin term Quo Warranto means ‘by what warrant’. This categorized writ 

is issued in the matter when any public officer is called by the Court to express 

his/her authority towards which the person is holding that position and if in a 

case the person is found not in a condition for the same then he/she can’t hold 

that authorized position. Also in a way, it is issued to restrain the authority of 

the person towards discharging the functions of public office. The most 

essential condition in issuing this writ is that the office in question must be 

public office rather than any private office. So that under all these conditions 

the writ of Quo Warranto is issued with an aim to protect the deprived person’s 

right of holding a public office.1694 

 

Judicial Pronouncement 

 

(1) Purushottam Lal Vs State of Rajasthan1695 

 

In this case, the writ of Quo Warranto was filed against the Chief Minister of 

Rajasthan. In the appeal the fact stated that the elected and stating Chief 

Minister is not elected in legal basis and the validity of his tenure must be denied 

to the house. The Court in this case stated that if the issue raised is true then 

also it is considered to be the breach of constitutional provision if the Chief 

Minister is holding such position without having the exact authority and in this 

way the petition was rejected by the Court. Also raising the issue over the 

                                                
1693 (Roe Vs Wade) 410 U.S. 113 (1973). 
1694 (Ajay, Types of Writ in Indian Constitution, January 2019) http://www.legalserviceindia.com/legal/article-68-
types-of-writs-in-indian-constitution.html. 
1695 AIR 1979 RAJ 18. 
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selection of the Chief Minister with the consideration of writ of Quo Warranto 

is somehow improper.  

 

According to Article 164 and Article 361 of the Constitution, the Governor has 

the discretionary power to appoint the Chief Minister and for which the 

Governor can’t be challenged. If any person without the claimed qualification 

was appointed as Chief Minister which will be deserted by High Court and can’t 

be challenged further.1696 

 

CONSTITUTIONAL PROVISIONS 

 

For the purpose of safeguard and enforcement of fundamental rights, the 

administrative section evolved the idea of writ and it is issued under Article 32 

and 226 of the Indian Constitution. In a democratic country like India, the 

fundamental rights of person is supposed to be the most important law or legal 

rights under the law. So writ is also defined as a type or constitutional remedy 

due to which a citizen of any particular country can bring his/her grievance 

towards the administration of the country. So the only aim of writ is the 

enforcement of fundamental rights and assurance of natural justice. Each and 

every citizen ill possess the Right to Constitutional Remedy of issuing ant writ 

for their welfare i.e. the guarantor of all other fundamental rights available to 

the people of India.1697 There are also some factors that are guiding the 

discretionary power and somehow related to the writ as the petition filed 

through writ will be issued or will rejected. The factors are as follows: 

 

Ø The person filing the petition must show that there is a connection 

between the person and him/her. 

Ø The Court will not issue a writ in favor of a person who has an adequate 

alternative remedy. However, this is not a restriction or Supreme Court. 

                                                
1696 (PurushottamLal Vs State of Rajasthan) AIR 1979 RAJ 18. 
1697 (Aniket Dimri, Writ in Indian Constitution, May 2020), 
https://www.intolegalworld.com/LegalArticles.aspx?title=writs-in-indian-constitution 
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Ø A case that has been decided cannot be tried by the other court of same 

or lower rank. 

Ø An issue that involves resolution of a factual dispute or controversy. 

Ø Unreasonable delay to applying writs can be a reason for the refusals. 

 

The Administrative system which is responsible for the law making power and 

possess the same power or any matter or issue i.e. for the welfare of public then 

it has become indispensable to provide for the discretionary power that is 

subject to judicial review on that particular law.1698  

  

                                                
1698 (Ramanjeet, Constitutional Philosophy of Writ, October 2019), 
http://www.legalservicesindia.com/article/1885/Constitutional-philosophy-of-Writs:-A-detailed-analysis.html 
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CONCLUSION 

 

Constitution of India guarantees some rights which is known as the 

Fundamental Right & Constitutional Right, Part III of the Constitution 

contained the provision of the Fundamental Right. These rights are enforceable 

by the Constitutional Courts through Writs. If the state infringed the 

fundamental right of any person, he/she may move to Apex Court under Article 

32 and High Court Under article 226. Writ Petitions is being filled in the matter 

of Public Interest at Large i.e., called Public Interest Litigation (PIL). The 

Constitutional Courts can issue Five types of writs i.e., Writ of Habeas Corpus, 

Writ of Mandamus, Writ of Certiorari, Writ of Prohibition, Writ of Quo 

Warranto. 

 

In India since 1950 the Supreme Court and various High Courts being issued 

the writs for many of Public interest matter and also in the matter of 

infringement of persons Right by the State. As the Doctrine of Check and 

balance had been adopted by the Constituent Assembly, the Supreme Court or 

High Courts may under the writ of Mandamus held particular piece of 

legislation as ultra vires & null and Void. The Writ plays also a very important 

and crucial role in India, it is not only the safe guarding of the Rights but also 

enable the Court to enforce the theory of check and balance. 

 

From the Independence till today, writ is one of the important Constitutional 

Instrument that had been used many a time to prevent the arbitrarily action of 

the State. Writ shall be issued not only against the State but also to the 

subordinate courts to run the machinery of Justice. So, writ is one of the 

Constitutional instrument which safeguards the public interest at large. 

 

  

 


