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CROSS-BORDER INSOLVENCY LAWS 
IN INDIA AND THE NEED FOR 

ADOPTION OF UNCITRAL MODEL 
LAW 

-SHLOKA P RAO* 

 

ABSTRACT 
 

With growing overseas investments in India, the idea of cross-border insolvency 
has gained momentum. In order to guard these overseas creditors and investors, 
the legal guidelines in India for cross-border insolvency ought to be strongly 
established. However, the existing legal framework for cross-border insolvency in 
India is inadequate in nature and requires a few gaps to be filled. The 
contemporary legal guidelines for cross-border insolvency in India are contained 
in Section 234 and 235 of the Insolvency and Bankruptcy Code of 2016. These 
legal guidelines are insufficient in nature and on the way to enhance greater 
overseas investments in India; a higher based regulation is needed to be placed in 
an effort to sufficiently be capable of catering to the desires of those overseas 
creditors and investors. This paper pursuits to examine the existing legal 
guidelines associated with cross-border insolvency in India and discover the 
loopholes within the same. It also spotlights measures to enhance the same in 
traces with the provisions of the United Nations Commission on International 
Trade Law Model Law on cross-border insolvency (hereinafter referred to as 
“UNCITRAL”). This paper additionally researches into and investigates the 
distinctive measures recommended through the Ministry to Corporate Affairs and 
different essential committee reviews in remedying the gaps in the cross-border legal 
guidelines of India. Furthermore, this paper will give an explanation for the 
provisions of UNCITRAL Model Law and the way this version of regulation 
might be powerful in improvising the cross-border insolvency legal guidelines of 
India. The paper will adopt a doctrinal method of research for the same and 
explain the need for a stronger and uniform law to deal with cross-border 

                                                
* Student, School of Law, Christ (deemed to be) University. 
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insolvency in India as the existing one falls short in terms of catering to the present 
day global needs.  
 

Keywords:  Cross-border, Insolvency, Foreign Investments, 

Creditor, Assets, Liabilities, UNCITRAL Model Law 
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INTRODUCTION 

 

India being one amongst the rapid 

developing nations has seen to be 

supported by plenty of foreign nations 

through their investments. In such a 

situation, a rustic is predicted to own 

strong insolvency laws to support and 

encourage these foreign investments 

to continue. This is often when the 

cross-border insolvency laws come 

into play. As mentioned earlier, this 

cross-border insolvency laws in India 

are inadequate in nature and some 

loopholes need to be looked into. So 

as to grasp these laws, it's first 

necessary to have an understanding of 

the concept of cross-border 

insolvency in itself. 

 

In the legal vocabulary, insolvency 

means be a situation where the 

liabilities of the person or firm exceed 

its assets. It is when an entity cannot 

lift enough cash to fulfil its obligations, 

                                                
1 Umakanth Varottil, Filling in the gaps in the 
Insolvency and Bankruptcy Code-Cross Border 
Insolvency, May 17, 2016. 

or to pay its debt amount overdue as 

they become due for payment. Cross-

border insolvency, on the other hand, 

could be a position where financially 

distraught debtors have assets or 

creditors in more than one country.1 

Conventionally, cross-border 

insolvency is anxious with the 

insolvency of companies that operate 

in addition to one country instead of 

bankruptcy of people. Thus, the cross-

border insolvency laws of a country 

have a prominent role to play within 

the inflow of foreign investments in 

this country. 

 

Now when a corporation or entity is 

said to be insolvent, there's a 

procedure in situ that must be 

followed which involves a casual 

meeting organised between the 

corporate and also the creditors which 

is mainly for creating alternative 

modes of payment. When the poor 

management of money within the 
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company together with the very fact 

that the cash inflow of the corporate is 

a smaller amount than expected is 

reflected then the corporate is deemed 

insolvent after which the 

creditor/liquidator will acquire all the 

assets of the insolvent company, 

evaluate them and liquidate those 

assets so as to pay of the debts 

acquired.2 

 

The concept of cross border 

insolvency deals with three 

dimensions: 

 

Firstly, safeguarding the rights of the 

foreign creditors who have assured 

rights on the assets of the debtor that 

are within the diverse jurisdiction 

wherein the proceedings of the 

insolvency are in situ. 

 

Secondly, where the 

possessions/assets of the debtors are 

in diverse jurisdictions and therefore 

                                                
2 Sarthak Jain & Anushka Sheth, Cross Border 
Insolvency: Why India Should Adopt the 
UNCITRAL Model Law, ILJ. 

the creditor wants to involve those 

assets in numerous jurisdictions within 

the proceedings of insolvency. 

 

Thirdly, the insolvency proceedings 

are occurring or commenced on the 

identical debtor in more than one 

jurisdiction.3 

 

The laws associated with cross-border 

insolvency in India are incorporated in 

Sections 234 and 235 of the Insolvency 

and Bankruptcy Code of 2016. Section 

234 of the Code authorises the Central 

Government to come into bilateral 

agreements with countries to resolve 

situations regarding cross-border 

insolvency and Section 235 of the 

Code, on the other hand, empowers 

the Hon’ble Adjudicating Authority to 

issue letter to the Court of such 

country with whom such a bilateral 

agreement has been signed.4 

 

3 The Insolvency and Bankruptcy Code, 
2016. 
4 Supra note 2. 
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As evident from above, these laws are 

highly insufficient and don't cater to 

the present day needs and this 

successively includes a major impact 

on the foreign investments made and 

to be made in India. Moreover, it will 

also prove to be a step for Indian 

creditors as otherwise where it had 

been difficult to succeed in bent the 

overseas assets of the company debtor. 

 

Having seen the laws relevant to cross-

border insolvency, it's now important 

to understand what the model law, i.e., 

United Nations Commission on 

International Trade Law exactly is. The 

UNCITRAL is a model law that's 

designed to help signatories States in 

reforming and modernizing their laws 

on arbitral procedure and takes into 

consideration the actual features and 

wishes of international commercial 

arbitration.5 It covers all stages of the 

arbitral system from the arbitration 

agreement, the composition and 

                                                
5uncitral.un.org/en/texts/arbitration/m
odellaw/commercial_arbitration. 

jurisdiction of the arbitral tribunal and 

therefore the extent of court 

involvement through to the popularity 

and enforcement of the arbitral award. 

It also reflects joint universal 

consensus on key aspects of 

international arbitration practices 

having been established and adopted 

by states of all regions and also the 

diverse legal or economic systems of 

the globe.6 

 

The need for adoption of this model 

law occurred thanks to the matter that 

each nation has its own definite 

manner of managing the problems. It 

is observed that few nations were 

making arrangements with one 

another but there was no uniform 

manner to pander to the cross border 

insolvency issues.7 For managing and 

handling such issues, UNCITRAL 

received the status of a model law on 

cross border insolvency on 30th May 

1997 and was thereby passed by the 

6 Id. 
7 Supra note 2. 
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United Nations General Assembly on 

15th December 1997. The rationale it 

had behind passing it as a model law 

and not a convention was to supply 

flexibility so as to enable the nations to 

create necessary changes in their 

domestic laws regarding cross border 

insolvency. 44 states have adopted the 

UNCITRAL till now and the 

UNCITRAL is seen to target 

authorising, encouraging cooperation 

and coordination between the varied 

jurisdictions instead of making an 

endeavour to unify the substantive 

insolvency laws and respects the 

differences existing among the 

nations’ procedural laws.8 

 

India has founded committees to 

enquire into the matter of cross border 

insolvency laws in India. The reports 

of those committees have suggested 

various measures to rectify and fill the 

missing gaps within the Indian laws. 

The Ministry of Corporate Affairs has 

taken and analysed some suggestions 

                                                
8 Supra Note 5. 

which are in line with the UNCITRAL 

and has submitted a draft. The 

Insolvency Committee was chaired by 

Mr. Injeti Srinivas and therefore the 

report of the same was tendered to the 

Ministry of Corporate Affairs. The key 

recommendations of the identical are 

going to be highlighted further within 

the research paper.  

 

RESEARCH QUESTIONS 

 

1. How can the provisions of the 

UNCITRAL Model Law on 

cross-border insolvency be 

applied to the domestic laws of 

India? 

2. Should a separate chapter be 

introduced in the Insolvency 

and Bankruptcy Code just to 

deal with issues of cross-border 

insolvency in lines with the 

UNCITRAL Model Law? 
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LITERATURE REVIEW 

 

As much as persons are under a 

liability to act or refrain from acting in 

particular way, law also imposes such a 

liability on corporations/corporate 

entities. Corporate bodies are also 

liable to repay the debts owed to 

creditors, etc. They are also required to 

comply with the law under which they 

operate and this law of obligation of 

corporations has also been reiterated 

by Salmond. In case of cross-border 

insolvency, the international model 

law of UNCITRAL is applicable to 

countries that are its signatories. This 

model law places an obligation on the 

debtors, to fulfil their debt, no matter 

which country the creditor belongs to, 

in cases of cross-border insolvency. 

The signatories are under an obligation 

to comply with the procedure and 

rules mentioned under it. However, 

India has not adopted this model yet. 

 

The concept of cross-border 

insolvency is dealt under Section 234 

& 235 of the Insolvency and 

Bankruptcy Code of 2016 (IBC). 

Section 234 of the IBC permits the 

Central Government to make or enter 

into any agreements with the 

concerned foreign countries in order 

to start the insolvency proceedings 

against the concerned debtor/firm. 

Section 235 on the other hand makes 

provisions for a letter of request that 

can be made by the Adjudicating 

Authority, to the authority of the 

foreign nation with which such 

reciprocal agreements are entered into 

under Section 234. Furthermore, the 

UNCITRAL Model Law on cross-

border insolvency is one of the most 

notable and illustrious international 

laws which intend to handle cases of 

cross-border insolvency by providing a 

legal framework that can be adopted 

by countries. Since countries have their 

own laws relating to cross-border 

insolvency which may differ from the 

other countries, it becomes 

problematic in terms of deciding the 

jurisdiction and which law will apply. 
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The UNCITRAL doesn’t aim at the 

unification of substantive insolvency 

laws but rather provides for an 

effective means to ensure greater co-

operation and coordination among the 

different jurisdictions while respecting 

the differences in their national 

procedural law. However, for the 

application of this, the countries must 

be signatories to it and ratify the same 

in their respective domestic laws and 

India is not a signatory to this even 

though different committees, 

including the Ministry of Corporate 

Affairs (MCA) working on the cross-

border insolvency laws of India has 

suggested the adoption of the same. So 

as of now, the UNCITRAL isn’t 

binding in India.  

 

The enactment of the UNCITRAL 

model law will firstly, reduce the time 

involved in exchanging information 

between the concerned countries. It 

will also directly help improve the 

efficiency of creditor recovery. Most 

importantly, it would ensure greater 

co-operation and assistance to 

countries in terms of reorganization of 

the company’s assets and its protection 

so that it doesn’t dissipate. The 

UNCITRAL model law is also very 

flexible in the sense that, India after it 

enacts UNCITRAL can make 

necessary changes in its domestic laws 

in order to fit it to the Indian 

conditions or needs. It can also abstain 

from validating any foreign 

proceedings if it goes against India’s 

public policy. The UNCITRAL model 

law gives us the much needed clarity in 

terms of conditions where foreign 

proceedings are to be recognized. In 

lines with the Ministry of Corporate 

Affairs and the different insolvency 

committees supporting changes in 

favour of the UNCITRAL model law 

on cross-border insolvency, there was 

also a public notice issues by the 

Ministry of Corporate Affairs stating 

and recommending an inclusive 

mechanism based on the UNCITRAL 

model law on cross-border insolvency. 

It also suggested the inclusion of a 
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separate chapter within the Insolvency 

and Bankruptcy Code, just to deal with 

cross-border insolvency issues and this 

will be in lines with the UNCITRAL 

model law itself, as stated above. 

However, this public notice in itself 

has certain gaps and deficiencies which 

have to be looked into in order to 

finally ensure adoption of the model 

law.  

 

For this particular topic, the number of 

Indian cases or precedents is quite low. 

One major Indian case which will be 

referred to is the case of State Bank of 

India v. Jet Airways9, where the NCLT 

situated in Mumbai argued that even 

though the insolvency proceedings 

against the corporate debtor has been 

initiated before the District Court of 

Holland, the Insolvency and 

Bankruptcy Code, 2016 in India has no 

provisions at present which recognises 

                                                
9 State Bank of India v. Jet Airways (India) 
Ltd., CP 2205 (IB)/ MB/2019, CP 
1968(IB)/MB/2019, CP 
1938(IB)/MB/2019, Order dated 20 June 
2019. 

the judgement made by a foreign court 

or country. The NCLT also asserted 

that even if the judgement or order of 

the foreign court is verified, it cannot 

be taken on record in India, as the 

Insolvency and Bankruptcy Code, 

2016 doesn’t have any provision to 

support this. In this case, the 

administrator in charge of the 

proceedings in Netherlands, appointed 

by the Dutch Court moved to the 

NCLT in order to get recognition for 

the Dutch proceedings.10 This case just 

proves how ambiguous and disordered 

the insolvency proceedings could get 

provided there’s no prescribed 

standard. Even in the Videocon 

insolvency proceedings11, they 

requested the NCLT for an inclusion 

of their overseas assets and the NCLT 

permitted the same. Thus, manifestly, 

there are few significant areas such as 

no provision for recognition of 

10 Nishith Desai, Introduction to Cross-Border 
Insolvency, L&TCW, April 2020, Page 2. 
11 Order dated February 12, 2020, in the 
matter of Videocon Industries Limited and 
Ors. [MA 2385-2019 in C.P.(IB)-02- MB-
2018. 
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judgments by foreign courts which are 

ignored in the Insolvency and 

Bankruptcy Code.  

 

There were cases of cross-border 

insolvency even before the existence 

of common law courts. One such case 

is that of Solomon v. Ross12, a Dutch 

trading firm was declared bankrupt 

and a suit was filed before the English 

Court by the English creditor. It was 

finally held that the assets of the Dutch 

firm were in Holland and the English 

creditor has to prove his case before 

the Dutch court itself.  

There are few foreign precedents 

which have argued and upheld in 

favour of the need for a uniform 

international law in order to felicitate 

such proceedings involving more than 

one country. The case of Robinson v. 

Fenner13 is one such case. This case 

held that in case a judgement is biased, 

arbitrary or against the principles of 

natural justice then such a judgement 

                                                
12 (1764) 1 Hy B1 131n: 126 ER 79. 
13 [1913] 3 K. B. 835. 
14 1910 AC 508. 

would be considered null and void and 

such foreign award would not be 

recognized. A universal law would lay 

down procedure for an impartial trial 

following the principles of natural 

justice thereby allowing for a greater 

scope of applicability of the principle 

of comity.  

 

Even in the prominent case of 

Galbraith v. Grimshaw14, the English 

court held that there should be a 

universal process for the purpose of 

the distribution of a bankrupt’s 

property. Where such case was already 

initiated elsewhere, English courts 

must not interfere. 15 

 

In the case of Rajah of Vizianagaram 

v. Official Receiver16, the Supreme 

Court of India upheld that if a 

company carries out business in a place 

other than where it is incorporated, the 

courts of those other countries also 

have power to initiate and hear 

15 Ran Chakrabarti, Key Issues in Cross-Border 
Insolvency, Volume 30, JS, Page 1, Page 6. 
16 1962 AIR 500. 
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winding up or restructuring matters of 

such companies. This case is of prime 

importance as it is a binding Indian 

precedent which in its ratio, very 

noticeably laid down that 

insolvency/winding up proceedings 

can be initiated by foreign countries as 

well and the Indian company is 

required to co-operate and coordinate 

for the same. 

 

Additionally, in the Abidin Daver 

case17, the House of Lords essentially 

held that in case where a case has 

already been instituted in a foreign 

jurisdiction and at a later stage an 

identical suit is instituted in India then 

the Indian court can apply the 

principle of comity. Recognition of the 

judgement by the Indian court is not 

mandatory.  

 

Furthermore, in the case of Hartford 

                                                
17 [1984] AC 398. 
18 509 U. S 764. 
19 170 B. R 800. 
20 Case no. 94-B-44840. 

Fire Insurance Co. v. California18, the 

majority opinion was that jurisdiction 

could be exercised by courts over 

foreign conducts in instances where a 

person is subjected to regulations/laws 

by 2 states.  It also said that Judges 

would ordinarily decline the exercise 

of their jurisdiction when a suitable 

court (foreign) has the jurisdiction to 

try it or proceedings have been 

initiated before it (Comity). Lastly, in 

the case of Maxwell Communications 

Corporation Plc19 and in Re Joseph 

Nakash 20, it was established and 

explained that recognized and unified 

protocols can help reduce the time that 

is taken in order to complete the 

insolvency proceedings and also inflate 

returns to the global creditors.  

 

Another aspect in favour of this is the 

public notice issued by the Ministry of 

Corporate Affairs on 20th June 201821. 

21 Ministry of Corporate Affairs, Public 
Notice on Cross Border insolvency, 
available at:  
http://www.mca.gov.in/Ministry/pdf
/PublicNoiceCrossBorder_20062018.p
df. 
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According to this notification, 

Central Government in the wake of 

going into concurrence with 

different nations may bring abroad 

or overseas resources and assets of 

the domestic corporate debtor into 

thought or consideration of 

insolvency declaration or resolution 

in India. While at first cross 

boundary insolvency system will 

apply just to corporate debtors, but 

it also tends to be stretched out to 

instances of individual indebtedness 

goal, i.e., personal insolvency 

resolutions also. This public 

notification has certain inadequacies 

in it, similar to how the notification 

doesn't characterize the word 'State' 

itself. Besides, the public notification 

doesn't have any arrangement 

identified with denial, prohibition or 

stay of unfamiliar foreign 'non-main 

proceedings.' 

 

Ran Chakrabarti in his article titled 

“Key Issues in Cross Border 

Insolvency” argues in favour of the 

enactment and ratification of the 

UNCITRAL Model Law on cross 

border insolvency in India. He goes 

on to explain how the UNCITRAL 

Model Law helps reduce the 

complexities by rationalizing the 

process of cross border insolvency in 

itself. He asserts that this model law 

will provide a framework, appoint 

professionals from other jurisdictions, 

and clarify the jurisdiction aspects. 

Ran Chakrabarti also cites few cases in 

order to explain the origin of cross 

border insolvency and few other 

precedents to explain the need for the 

adoption of a uniform set of laws for 

cross border insolvency. 

 

Furthermore, the public notice issued 

by the Ministry of Corporate Affairs 

also suggested the inclusion of a new 

chapter into the Insolvency and 

Bankruptcy Code, 2016 to deal 

exclusively with cross-border 

insolvency rather than the present 

framework of only 2 sections to deal 

with such a vast area. This would be 
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in lines with the UNCITRAL Model 

Law on cross border insolvency. In 

addition to this, the model law also 

lays out principles for the place where 

the insolvency proceedings are to be 

initiated. This is based on the 

principle of ‘Centre of Main 

Interests’, popularly known as 

“COMI”. This principle states that 

the main proceedings will take place 

where the corporate entity’s major 

stake is in terms of control or location 

of its assets and the entity’s significant 

operations. Now this system becomes 

more beneficial rather than the 

current one where it’s tedious to 

determine the jurisdiction. Another 

important argument in favour of the 

model law is that it merely grants 

recognition and guidance to the 

concerned foreign representatives 

especially in terms of interim reliefs 

and automatic stay but it doesn’t 

attempt to import the substantive law 

of any foreign system.  

 

A detailed description and analysis of 

the UNCITRAL Model Law on cross-

border insolvency and how this model 

law is seen to be advantageous in 

terms of international co-operation 

which is crucial in terms of foreign 

interests, national treatment and most 

importantly, cross-border judicial co-

operation is given in the United 

Nations Commission on International 

Trade Law: Model Law On Cross-

Border Insolvency article. Since 

insolvency proceedings affect 

commercial interests and investments, 

it becomes important for a country to 

have a strong legal framework in order 

to protect these investors. 

 

RESULTS AND FINDINGS 

 

After having analyzed the insolvency 

committee reports, public notice by 

the Ministry of Corporate Affairs, case 

laws and other existing literature on 

cross-border insolvency, it is evident 

that the adoption of the provisions of 

UNCITRAL Model law and 
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modification into the domestic laws 

would be beneficial to India in multiple 

ways. The Insolvency and Bankruptcy 

Code doesn’t specify the procedure for 

reciprocal arrangements in terms of 

conducting the insolvency proceedings 

which should be equivalent for all 

countries. By just giving the option or 

right to make reciprocal plans with 

nations through the demonstration 

doesn't take care of the issue of cross 

boundary insolvency. When there is a 

circumstance that specific nations have 

gone into corresponding game plans 

or reciprocal arrangements and when 

each country has its own different 

process, at that point it wouldn't work 

out appropriately as there would be a 

state of contention if in one insolvency 

proceedings there are creditors from 

various nations or resources or assets 

of the corporation in various nations. 

As reciprocal agreements don’t have a 

feature of coordinating the procedure 

of insolvency which is in concerned 

                                                
22 Supra Note 2.  
23 Harold Burman and Jay Lawrence 
Westbrook, United Nations Commission on 

with multiple jurisdictions, the law 

seems to be incomplete and won’t 

serve the purpose of doing justice to all 

the investors.22  

 

In order to prevail over the drawbacks 

of the existing law which have been 

previously stated, the adoption of this 

Model Law would be applicable in 

situations when; 

 

- Assistance needed in the state 

by foreign court or unfamiliar 

foreign insolvency professional. 

- The domestic as well as the 

foreign proceedings are 

simultaneously in progress. 

- Foreign creditors and other 

interested parties commence 

and initiate the insolvency 

proceedings in the State. 

- Aid relating to domestic 

proceedings is required in a 

foreign state.23 

 

International Trade Law: Model Law On Coss-
Border Insolvency, Cambridge University Press. 
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In March 2018 the Insolvency Law 

Committee Report prescribed to have 

an all-included system for cross 

boundary insolvency matters as the 

current arrangements, i.e., Section 234 

and 235 of IBC don't give an 

exhaustive or comprehensive structure 

so a separate part, i.e., a new chapter 

was needed to be embedded in the 

Code to specifically deal with the issue 

of cross border insolvency which will 

be founded on lines with the 

UNCITRAL Model Law on Cross 

Border Insolvency. 

 

Moving on to the Public Notice that 

was issued by the Ministry of 

Corporate Affairs which reads as: 

 

“The application for the recognition of 

foreign proceedings in India will have to be 

made to the NCLT by the foreign 

representatives pursuant to the Model Law 

                                                
24 Ministry of Corporate Affairs, Public 
Notice on Cross Border insolvency, available 
at 
http://www.mca.gov.in/Ministry/pdf/Publi
cNoiceCrossBorder_20062018.pdf 
25 Supra Note 21. 

as the tribunal is not compelled to 

automatically recognize the concurrent 

proceedings.”24 

 

This public notice was issued by 

Ministry of Corporate Affairs on 20th 

June 2018 for dealing with this aspect 

of cross border insolvency.25 As per 

this notice, overseas assets of domestic 

corporate debtor can be taken into 

consideration for insolvency 

resolution in India provided that the 

Central Government has entered into 

an agreement with other countries. 

With this, cross border insolvency 

framework will not only apply to 

corporate debtors, but will also be 

extended to cases of personal 

insolvency resolutions. 26 

 

The central provisions contained in 

the public notice include: 

 

26 ENS Economic Bureau, Draft on cross-
border insolvency: Banks to get access to 
overseas assets of firms undergoing 
resolution, The Indian 
Express(22/06/2018). 
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i) Section 1(1) of this public 

notice entails: 

- Support and guidance in India 

by foreign court or 

representative for foreign 

proceedings and assistance by 

Indian representative from 

foreign courts. 

- Handling scenarios where 

numerous proceedings are 

going on against a corporate 

debtor in multiple dissimilar 

jurisdictions. 

 

ii) COMI is the state in which 

registered office of the 

corporate debtor lies and the 

foreign main proceedings 

will commence at the 

COMI. This is contained 

and explained in Section 14 

of the public notice. 

iii) Only Section 13 of Civil 

Procedure Code talks about 

recognition of foreign 

judgement in India but now, 

                                                
27 Supra Note 2. 

the Chapter III of the public 

notice deals with such a 

recognition granted by the 

Adjudicating Authority 

whereas Chapter IV 

provides for collaboration 

and interactions among 

Adjudicating Authority and 

foreign courts. 

iv) This public notice entitles 

and empowers the foreign 

representatives to 

commence or participate in 

the proceedings against 

corporate debtor under 

Section 7, 9 & 10 of the 

Code. 

v) Section 17 and 18 of the 

public notice specifies the 

effects of the recognition of 

foreign main proceedings 

and the relief granted 

respectively.27 

 

In addition to this, the adoption and 

inclusion of the revised insolvency 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|17 

framework will also benefit in the 

enhancement of ease of doing business 

by putting a mechanism in place that 

ensures greater cooperation between 

India and other countries in the field 

of insolvency resolution and also seek 

to protect the investors and creditors 

in the global scenario.28 

 

The adoption of the Model Law will 

firstly provide assistance to the 

creditors not only to the court but also 

to the representatives of the foreign 

insolvency proceedings. Secondly, it 

would provide for a simple and 

standardized procedure for 

recognition of foreign proceedings and 

appointment of foreign 

representatives for the same.  

 

Thirdly, it has provisions for provide 

interim relief and also automatic stay 

which is based on the court’s 

discretion. Apart from these, it would 

also help co-ordinate the proceedings 

                                                
28 Government looking at adopting UN 
model for cross-border insolvency norms, 
The Economic Times(22/07/2018). 

and ensure greater co-operation 

among the courts of different states 

where the debtor’s assets are located.  

The Model Law sets down conditions 

when the unfamiliar foreign 

proceedings are to be recognized and 

perceived and how they ought to be 

recognized. The acknowledgement 

and recognition depends on whether 

the debtor has its "centre of main 

interests" which in turn is subjected to 

the place of establishment. In the 

event of the debtor having COMI in a 

nation where such proceedings are 

going on or if not as foreign non-main 

proceedings then in such a scenario, 

such proceedings will be given the 

recognition of a foreign main 

proceeding itself.  

 

The process of granting relief, that is, 

after recognition of foreign-main 

proceedings is in the form of 

conceding stay on local proceedings by 

creditors against debtor who is 
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undergoing insolvency. This signifies 

that a temporary suspension would be 

imposed on assets of the debtor and 

foreign representative is to be 

entrusted with the management of 

debtor’s assets in that State.29 Thus, 

evidently, the Model Law advocates a 

superior and stronger legal system for 

the cross-border insolvency cases. 

 

 

  

                                                
29 Supra Note 2. 
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CONCLUSION 

 

As we look into and understand the concept of cross border insolvency 

in India in the present day, it requires an improved and solid legal 

framework to keep up with the changing global corporate trends. The 

legislature also has recognized this necessity because without proper 

legal provisions and framework there would be a threat for the foreign 

investors to invest in India. While once we take a look at the present 

situation in India, India is inviting many foreign nations to speculate 

within the country and also establish their manufacturing units within 

the country. So as to save and protect their interests and motivate them 

to take a position and invest within the country, the formulation of the 

law is of great importance. 

 

The UNCITRAL has given procedural framework with reference to 

insolvency for efficiency within the administration. Once we explore 

the aspect of insolvency it requires many complex issues in several 

areas of law in several jurisdictions to be looked into. 

 

So keeping in view, the Model Law, the Ministry of Corporate Affairs 

has issued a public notice on cross border insolvency which might be 

added within the IBC itself as a separate chapter. With the 

incorporation of this public notice within the Code, a regular and 

standardized mechanism is going to be followed by various countries 

which also enhance cooperation among them. But there are various 

loopholes within the public notice such as: 
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- The problem of duplication will arise when the provision for 

foreign creditor’s right to participate in the Indian proceedings 

is included because of the fact that there’s an already existing 

structure for the foreign creditors.  

- The word ‘State’ itself hasn’t been defined even though it is used 

in a lot of places in the notice. 

- The definition of “establishment” under Section 2(c) means the 

place where corporate debtor carries out non-transitory 

economic activity three months before commencement of 

insolvency proceedings in COMI of debtor. However, this 

definition fails to take into account and include all other places 

where the corporate debtor carries on principle economic 

activity. 

- Section 12(1) makes provisions for the foreign representative to 

apply to the Adjudicating Authority for the recognition of the 

foreign proceedings but then fails to specify what recognition of 

foreign proceedings even mean. 

- The public notice has no provision related to the prohibition or 

stay of foreign non-main proceedings. 

- The public notice does not convey individual bankruptcies 

which in that way restrict cross-border insolvencies range to 

corporate debtors.30 

 

These should be taken into consideration before enacting such a public 

notice as a chapter within the Code. This public notice once integrated 

                                                
30 Supra Note 2. 
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into the IBC will resolve the issue of the cumbersome process 

restricted in the present Section 234 and 235 of the IBC which has 

been obeyed till now and thereby will provide speedy and concrete 

remedy to the foreign creditors in cross border insolvency matters 

provided that the deficiencies are resolved. With the enactment of this 

model law, India will become an eye-catching target for foreign 

creditors for investment.  

 

The three primary economic merits achieved by Model Law include: 

 

- The time consumed in exchanging necessary information 

between the concerned countries is condensed and lesser. 

- The efficiency in terms of credit recovery is greater than before. 

- Greater preservation of the company’s assets from dissipating 

through co-operation and assistance, which in turn results in 

successful reorganization.31 

 

This law is much clearer than the IBC regarding remedy and technique 

followed for foreign entities. This law is more adaptable as a State can 

make changes in the model law according to the conditions suited to 

their domestic laws and the nearby bankruptcy laws. A nation could 

reject legitimacy of the unfamiliar procedures if such is against the 

public approach of the nation. Through this Model Law coordination 

among courts and insolvency experts will exist in homegrown domestic 

jurisdiction just as unfamiliar ward in the foreign jurisdiction. 

                                                
31 Fernando Locatelli, International Trade and Insolvency Law: Is the UNCITRAL Model Law on 
Cross-Border Insolvency an Answer for Brazil - An Economic Analysis of its benefits on 
International Trade, 14 Law & Bus. Rev. Am. 313 (2008). 
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The issue of cross-border insolvency is expected to be regulated purely 

from a procedural perspective and not on substantive grounds. The 

Notification sets out the draft chapter and paves way for accession of 

the UNCITRAL Model Law which is better than the existing provision 

of the laborious alternative of having to enter into bilateral agreements 

with other jurisdictions.  

 

Thus, to conclude, after having looked at the relevant supporting data, 

India should incorporate a separate chapter into the IBC solely to 

manage issues of cross border insolvency and this should be in lines 

with the UNCITRAL Model Law. The provisions of this Model Law 

could be modified and adapted to suit the domestic conditions, thereby 

making it better and ensuring greater co-ordination among the 

concerned nations and this is the need of the hour.  
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DEFINING THE BLURRED 

DEFINITION OF IMMIGRATION 

LAWS ACROSS THE GLOBE 
-MAHAK AGRAWAL* 

 
ABSTRACT 

 
This paper presents an insight into the current findings and underlying factors of 
illegal immigration and understanding the patterns of large-scale migration. It 
aims to address whether the denial of citizenship by the host countries amounts 
to human rights violation. The paper analyses the economic and demographic 
changes and effects of illegal immigration on the host countries. The matter of 
illegal immigration is not novel or untouched, it predates to the colonial era. One 
of the objectives is also to assess, understand and evaluate the rage of measures 
adopted by the host governments to control and regulate immigration flows from 
their neighbour countries. The paper specially focuses on the Indian government’s 
attempt to curb illegal immigration by introducing the National Register Of 
Citizens (NRC) in Assam to detect and deport the illegal Bangladeshi 
immigrants migrated from Bangladesh to the Indian state of  Assam and the 
Citizenship Amendment Act of 2019 (CAA) which seeks to amend the 
definition of illegal immigrants. The present research tries to bring into light the 
harmony between human rights and the efficiency of the above-mentioned 
measures. The aim of the states should be to work towards developing a system 
which could uphold rule of law and stressing towards a more humane approach 
of which the world could be gratified. 

 
Keywords: Citizenship, Immigration, Myanmar, Rohingyas, Human Rights, 

United States, India, Bangladesh, National Registrar of citizens, 
Assam, Citizenship Amendment Bill, Citizenship Amendment 
Act 2019, Japan, Canada. 
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INTRODUCTION 
 

Every day, all around the globe people 

make a stark challenging choice – to 

leave the place they grew up.  

 

Some move to just the next city while 

some end up leaving their country. 

Some move for a short period of time 

while some forever. Migration is not a 

new story. People have migrated since 

ages, particularly triggered by wars and 

disasters. Migration has, in the recent 

past, played a stellar role in the 

demographic front by reshaping and 

transfiguring the boundaries of the 

interconnected world. Usually, a large 

number of people shift because they 

no longer feel secured and protected 

with a possibility of harm by their very 

own men on their very own land! 

According to the recent trends, 

millions of people depart in search of 

a better job and education with a hope 

to rebuild and fix their lives. Some are 

                                                
32 ‘Refugees, asylum seekers and migrants 
(people on the move)’, Amnesty 
International, www.amnesty.org  

coerced to fly the coop on the grounds 

of human rights violations with respect 

to their caste, religion, ethnicity or 

sexuality.32  

 

While many people choose to migrate, 

others are forcibly displaced out of 

necessity. According to International 

Organisation Of Migration’s global 

migration data portal, in 2019, the 

estimated number of migrants in the 

world touched an established 272 

million, 51 million more than that of 

2010.33 

 

 These numbers include asylum 

seekers, migrants and refugees to name 

a few. In 1975, the United Nations 

General Assembly requested the 

various organs of the UN to use the 

term “non-documented or irregular 

migrants” rather than “illegal 

33 ‘Migration’, Data on migration, United 
Nations, www.un.org  
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migrants” for a better humanitarian 

connotation.34 

 

Of late, refugees have been the flash 

point of discussion for the media. As 

per the United Nations Refugee 

Agency, “A refugee is a person who 

has been compelled or forced to flee 

his or her country because of fear of 

persecution for the reasons of  

religion, race, nationality,  membership 

in a particular social community, 

political opinion, war or violence.”35 

The mention can be found in the 

UNHRC’s statute36 as well as Article 1 

of the  1951 Convention37 and regional 

refugee instruments. 

 

 

 

 

                                                
34 ‘Migration and migrant’s rights’, 
International Justice Resource Center, 
www.ijrcenter.org  
35 ‘What is a refugee (a person forced to flee 
their country because of violence or 
persecution)’, USA for UNHRC the UN 
Refugee Agency, www.unrefugees.org  

ROHINGYA REFUGEES AND 

THE PROBLEM 

 

Evidently, one of the most mooted 

issue, in the recent past, has been the 

Rohingya refugee crisis of Myanmar. It 

is a classic example of humanity being 

on the move. Back then in 2015, some 

5,00,000 Rohingya Muslims, one of  

Burma’s ethnic minorities, had fled 

persecution in Burma, also known as 

Myanmar, sharing spine chilling 

accounts of military violence in the 

state.38 Not only the military 

crackdown, the Rohingyas were also 

subjected to long term atrocities and 

crimes against humanity such as being 

denied access to education, being 

deprived of citizenship, restrictions on 

having children, confiscating their 

property, mass killing and sexual 

violence by the Burmese security 

36 ‘Refugee definition’, UNHRC Emergency 
handbook, www.emergency.unhrc.org  
37 1951- Refugee Convention UNHRC, 
Article 1 
38 Niharika Mandhana, ‘They wanted to ruin 
us.’ For decades, Myanmar sought to drive 
out Rohingya, The Wall Street journal, Nov. 
23, 2018 11:40 am, www.wsj.com    
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forces, to name a few. The whole 

clampdown resulted in almost half of 

the Burmese Rohingyas being pushed 

out of the Rakhine state to live in the 

refugee camps in Bangladesh. The 

United Nation’s Chief of Human 

Rights called the actions of Myanmar, 

a “textbook and epic example of ethnic 

cleansing.”39 The whack was towards 

the forceful displacement or 

deportation of an entire targeted 

minority ethnic group so as to build an 

ethnically homogenous country. Some 

other examples of attempted ethnic 

cleansing are the forceful displacement 

of ethnic minorities from the Crimea 

and the Caucasus by the Soviet Union 

and the deportation of the Bosnian 

Muslims due to the ethnic conflict in 

Yugoslavia. In 1992, the UN General 

Assembly declared ethnic cleansing to 

be “a form of genocide.”40 Conditions 

have always remained critical for lakhs 

of Rohingyas still stuck in the Rakhine 

                                                
39 Sadanand Dhume, ‘Bangladesh and the 
Rakhine refugees’, October 3, 2017, 6:54pm, 
The Wall Street Journal, www.wsj.com  

state. Many complained bedevilments 

by the officials in the no man’s land 

such as sexual violence and 

shanghaiing, to cite a few. These 

abuses, according to the United 

Nations mandated fact finding 

mission, “undoubtedly amounted to 

the gravest crimes under international 

law.”41  

 

ILLEGAL IMMIGRANTS AND 

THEIR RIGHTS 

 

We all know what suffering means and 

what these desperate, traumatised and 

exhausted refugees have been through, 

uprooted from their mother land 

escaping the brutalities of the intensely 

brutal military men. It is to be 

understood that according to the 

International Human Rights norms, 

irrespective of the legal status the 

refuges have in the host countries, they 

are still eligible to have access to the 

40 George J. Andreopoulos, ‘Ethnic 
Cleansing’, Encyclopaedia Britannica, 
www.britannica.com  
41 ‘Myanmar events of 2018’, Human Rights 
Watch, www.hrw.org   
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same human rights as others.42 In 

addition, the concept of non 

discrimination is a primary safeguard 

for protecting the human rights of the 

migrants and no country can breach 

the internationally accepted and 

recognized human rights and dignity 

norms.43 There are some fundamental 

human rights treaties which aims to set 

a standard level of accountability and 

obligation to safeguard and promote 

the basic natural rights of the 

individuals. Some of the core treaties 

include International Convention on 

Civil and Political Rights (ICCPR), the 

International Convention on Socio, 

Economic and Cultural Rights, The 

Convention against Torture, Inhuman, 

Degrading or cruel Treatment and 

Punishment, the International 

Convention on the Elimination of All 

                                                
42 Infra Note 12 
43 David Weissbrodt, ‘In hostile terrain: 
human rights violations in immigration 
enforcement in the US southwest’, ‘migrant’s 
rights in international law’, 2012, pg13, 
Amnesty International, 
www.amnestyusa.org   
44 ‘The United Nations human rights treaty 
system’, Fact sheet no.30/rev 1, United 

Forms of Racial Discrimination 

(ICERD),  the Convention on Child 

Rights, and the Convention on the 

Elimination of All Forms of 

Discrimination Against Women.44  

 

These treaties guarantee an 

inexhaustive list of fundamental 

human rights which the ratifying 

countries are bound to recognise. One 

of the rights is the right to life and 

personal liberty which includes right to 

seek asylum and right to be free from 

arbitrary arrest and detention.45 The 

states are also under an obligation to 

tone down the loss of life during sea or 

land border crossings. Art. 19 of the 

United Nations Convention on the law 

of the sea (UNCLOS)46, in particular, 

makes room for the provision relating 

to the protection and rescue of 

Nations human rights office of high 
commissioner, www.ohchr.org  
45 International Commission of Jurists, 
‘Migration and international human rights 
law- a practitioner’s guide’ 36 (2014), 
www.icj.org   
46 Article 5(2), The United Nations 
convention for the Law of the Sea, 1982. 
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migrants in danger at sea and makes 

the shipmasters duty bound to go 

down the line for people exposed to 

the risk of being lost at sea.47 To 

advocate the acceptance of migrants 

and diversity in the society, some other 

rights includes the protection against 

arbitrary arrest and detention48. In the 

case of Saadi V. United Kingdom49, 

Saadi fled to London to claim asylum 

escaping the military of Iraq. Though 

he was granted temporary admission, 

the officials confined him arbitrarily 

for nearly 76 hours before making him 

known the reason of detention. Here, 

it was held by the European Court Of 

Human Rights that the unreasonable 

and arbitrarily long detention without 

any solid reason, would trespass the 

provisions of Art. 5(2) of the 

European Convention on Human 

Rights (ECHR)50 which reads, 

                                                
47   ‘Migration and migrant’s rights’, 
International Justice Resource Center, 
www.ijrcenter.org  
48 African Charter Art. 6, American 
Convention Art. 7, European Convention on 
Human Rights Art. 5, International Covenant 
on Civil and Political Rights Art. 9.  
49 Jan 29 (2008) ECHR [GC], no. 13229/03 

“Anyone who is arrested shall be 

informed immediately, in any language 

which he understands, of the reasons 

for his detention and of any other 

charges against him.”51 The states are 

under a commitment to safeguard the 

interests of the migrants and prohibit 

any kind of torture or bestial 

treatment, even if they have not 

ratified any applicable treaty to that 

effect.52 

 

     Some of the largest and primary 

migrant hosting countries such as the 

United States, United Kingdom, 

Germany, France, Australia and 

Canada, each receiving around 13 

million immigrants in 2019, are of the 

greater opinion that immigrants can be 

looked upon positively as a strength in 

50 Saadi V. United Kingdom, no. 13229/03, 
29 January 2008, European database for 
asylum law, ECHR, 
www.asylumlawdatabse.eu  
51 European convention on human rights, pg. 
9, www.echr.coe.int  
52 Supra note 17.  



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|29 

lieu of a concern.53 These immigrants 

do not cross borders bare handed. 

They bring with them a collection of 

high grade offerings in the form of the 

value they add to the economy, culture 

and society of the host country. Since 

the very beginning, charging and 

framing immigrants for the adversity 

of the nation has been on its peak.  

 

There has been a growing sentiment of 

an anti-immigration perspective due to 

the boom created by certain hate 

groups by spreading various myths 

about the undocumented immigrants. 

One of the most widespread myths 

about immigrants is that they sneak 

away jobs from the native work force 

and are a burden on the economy. On 

the contrary, these people from all 

over the globe with different interests 

and different skill sets, in fact, pay 

                                                
53 Ana Gonzalez Barrera and Phillip Connor, 
‘Around the World, More Say Immigrants 
Are a Strength Than a Burden’, Pew Research 
Center, march 14, 2019, 
www.pewresearch.org  

taxes, spend money on the local goods, 

start new ventures and thereby 

generate more jobs and productivity in 

the society. People see the jobs that the 

immigrants fill and not the ones that 

they create through their productivity, 

without which the economy would 

endure enormous losses.54 People see 

that immigrants take more from the 

economy that they can contribute to 

the treasury and not that these illegal 

or “undocumented immigrants” 

contribute an estimated $11.6 billion 

per year as taxes to the government 

treasury.55  

 

AMERICA’S RESPONSE 

        

In the recent times, the United States 

has witness growing immigration from 

across the globe. Though the States 

has not expressly welcomed 

54 ‘Immigrants and the economy’, American 
Civil Liberties Union (ACLU), 
www.aclu.org   
55 Gretchen Frazee, ‘4 myths about how 
immigrants affect the US economy’, PBS 
NewsHour, Nov 2, 2018 6:48 PM, 
www.pbs.org   
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immigrants, it has not completely shut 

its doors either. The modern debate 

over the growing immigration largely 

revolves around some of the key issues 

such as the effect of immigration on 

the economy, size and distribution of 

the population, and its effect on the 

society as a whole. The American 

system seems to be struggling to 

demonstrate a balance between the 

legal pathways that govern migration 

and the fair and humane aspect of the 

human rights of the migrants. The 

1965 Immigration and Nationality Act 

has transformed the American 

immigration policy to a large extent. 

The Act is a landmark reform initiated 

by the United States and remains the 

foundation of US immigration laws.56  

 

This act replaced the quotas for 

immigrants based on the national 

                                                
56 Erika Lee, ‘legacies of the 1965 
immigration act’, South Asian American 
Digital Archive, Oct 1, 2015, 
www.saada.org  
57 ‘The new Americans: Economic, 
Demographic and Fiscal effects of 
immigration (1997)’, The National Academic 
Press, www.nap.edu  

origin formula with a system 

established on the lines of preference 

of labour market skills and reuniting 

long lost immigrant families.57 In 2018, 

Mexicans comprised 25 percent of the 

total immigrant community in the 

States which has dropped since 2000 

when it was a striking 30 percent.58 

Mexico still remains the largest cause 

of unauthorised immigration in the 

United States. There are numerous 

strategies adopted by these immigrants 

to access the United States including, 

but not restricted to, strolling across 

the unguarded parts of the borders, 

smuggling across the fringe, tunnelling 

through the ground, or staying even 

after the expiry of a valid visa.  

 

One of the most currently discussed 

and debated issues, when it comes to 

illegal immigration in the United States 

58Jeanne Batalova, Brittany Blizzard, and 
Jessica Bolter, ‘ Frequently Requested 
Statistics on Immigrants and Immigration in 
the United States’, migration policy institute 
(MPI), Feb 14, 2020, 
www.migrationpolicy.org  
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is the US - Mexico border crisis. It is in 

lines with President Donald Trump’s 

attempt to limit or control the tally of 

asylum seekers in the year 2019. The 

policy faced a lot of criticism and 

formed the front page headline of 

newspapers with several human rights 

groups, celebrities, American citizens 

and lawmakers marching against the 

law.59 To back the situation, President 

Trump time and again played with  the 

word “invasion” to portray the 

situation back at the US - Mexico 

border and called for a “national 

emergency” to shift funds from other 

projects to his signature 2016 election 

campaign cry – the southern border 

wall.60 The Trump administration has 

initiated various measures, in the 

recent years, to prevent migrants from 

crossing borders. It has mandated the 

asylum seekers to wait for their turn 

for hearing their plea and has ruled out 

a “zero tolerance policy” to begin 

                                                
59 Soundarya Balasubramani, ‘U.S. Mexico 
Border Crisis — What Is (and Is Not) A 
Solution’, medium, sept 4, 2019, 
www.medium.com  

criminal prosecution for all illegal 

border entries and separate children 

from their parents thereof. In an 

endeavour to discourage 

undocumented immigration, the 

administration has also reduced the 

quantum of cross border cases they 

hear each day. Looking at the statistics, 

it is evident that more than 51000 

migrants were forced to move back to 

Mexico since January 2019, to await 

their asylum hearings.61 The  

Homeland Securities Department had 

refused asylum to a compelling 

number of pregnant women who had 

to return back to Mexico to be 

exposed to further vulnerability and 

harm. In furtherance of this utter 

disgrace to humanity and morale act of 

the Government, the American Civil 

Liberties Union (ACLU), who believes 

that the Trump administration is 

demanding to overturn the ethical  

 

60 ‘Is there a crisis on the US-Mexico border?’, 
BBC news, July 11, 2019, www.bbc.com  
61 ‘US-Mexico border apprehensions fall in 
September but remain high’, Aljazeera, Oct 
9, 2019, www.aljazeera.com  
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and legal responsibility of the country 

towards protecting those escaping 

danger, initiated a complaint and called 

for an investigation into the matter.62 

 

What is to be understood here is that a 

well planned immigration system 

should embody a fair, just and humane 

approach that upholds the principles 

of natural justice and rule of law. The 

immigration framework in the United 

States has long neglected the realistic 

and practical needs of the American 

culture, society, businesses and 

families. Evidently, there is a wide gap 

between the rules on the books and the 

ground level reality. Essentially, this 

gap has only widened over time with 

the failure of the legislature to come up 

with a rightly shaped and structured 

approach towards immigration. It has 

                                                
62 Daniella Silva, ‘ACLU files complaint 
against government returning pregnant 
asylum-seekers to Mexico’, NBC news, Sept. 
28, 2019, 1:09 AM, www.nbcnews.com  
63 Tom Jawetz, ‘Restoring the Rule of Law 
Through a Fair, Humane, and Workable 
Immigration System’, center for American 
progress, July 22, 2019, 4:45 am, 
www.americanprogress.org   

failed to provide legal status to nearly 

10.5 million people residing in the 

United States “illegally”.63 There are 

impractically long pending visa 

requests to enter into the United 

States. Think of it this way, to take an 

acute, but honest example, you are a 

citizen of the US and you have filed an 

immigration visa petition for your 

mom or dad stuck back in Mexico. 

You would be surprised to know that 

your plea could be expected to be 

pending for a straight shocking 160 

years. Currently, an expected 3.7 

million people are anxiously awaiting 

and hoping a family based 

immigrantion visa in the United 

States.64 According to the National 

Academy of Sciences, “immigration is 

an integral part of the nation’s 

64 Donald Kerwin and Robert Warren, 
“Fixing What’s Most Broken in the US 
Immigration System: A Profile of the Family 
Members of US Citizens and Lawful 
Permanent Residents Mired in Multiyear 
Backlogs,” Journal of Migration and Human 
Security, (2019), 
www.journals.sagepub.com  
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economic growth.”65 This is 

specifically true in the United States 

which has increasingly banked on 

immigrants to make up for the labour 

shortages and the older workforce. 

Also, there is little hard core evidence 

to prove that immigration negatively 

affects the employment opportunities 

for the United States native workforce.  

 

Clearly, America needs a system that is 

customised and tailored to its 

preferences and priorities. It is not 

viable to have a structure that fails to 

gain people’s support, neglects the 

most vital glimpses of justice, fairness 

and rule of law; and gives away larger 

parts of the US community to the risk 

of deportation. The country, evidently, 

needs to reform its immigration 

system on the lines of rule of law to 

reinforce trust and faith in the laws of 

the books.  

 

                                                
65 ‘Why Does the U.S. Need Immigration 
Reform?’, Open Society Foundations, 
www.opensocietyfoundations.org  

INDIA- THE PROBLEM AND 

THE SOLUTION 

 

Taking into consideration developing 

nations, we can see that more than one 

third of the total  international 

migrants generally live in developing 

countries,66 particularly India. India’s 

geographic location, its bilateral 

relations and its positive economic 

status have long been a major 

attracting force for immigrants 

escaping oppression and vulnerability 

in their countries. While there are 

refugees from Sri Lanka, Tibet, 

Afghanistan, Myanmar and Pakistan, 

the increasing influx from Bangladesh 

is the major area of concern for India 

with acute tension on its security and 

resources. Bangladesh shares around 

2,500 miles of border with India and 

abuts the states of Assam, West 

Bengal, Tripura, Meghalaya, and 

Mizoram. Since the separation and 

66 ‘How Immigrants Contribute to 
Developing Countries’ Economies’, 
OECD/ILO (2018), OECD Publishing, 
Paris, www.ilo.org, www.dx.doi.org  
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partition of British India back then in 

1947, people confronting adversity 

and hostility in Bangladesh have found 

it easy to flee to India with many of 

them settling in here.67 

 

This has adversely affected the 

relations between the two sides and 

has also fired unrest in the north 

eastern states, particularly Assam. The 

settling in of unreasonably huge 

numbers of illegal Bangladeshi 

immigrants and the granting of voting 

rights have led to gross agitations in 

the state by groups such as the All 

Assam student’s union (AASU). In 

view of such popular unrest, the 

government came up with the Assam 

Accord which was signed on 15th 

August, 198568. According to the 

accord, “all foreigners” who entered 

Assam on or after March 25, 1971 shall 

be identified, detected, deleted, 

                                                
67 Sanjeev Tripathi, ‘Illegal Immigration From 
Bangladesh to India: Toward a 
Comprehensive Solution’, Carnegie India, 
June 29, 2016, www.carnegieindia.org   
68 Assam Accord and its clauses, 
www.assamaccord.assam.gov.in  

expelled and deported in accordance 

with the law under the Illegal 

migration determination (by tribunals) 

Act, 1983.69 The National Registrar of 

Citizens, popularly known as the NRC 

was planned so as to identify people 

who were actually citizens and came 

before March 25, 1971 so that illegal 

migrants can be identified and 

deported. However, since then the 

country has witnessed a huge brawl, as 

around 4 million people were tagged as 

illegal migrants whose names did not 

show up in the NRC.70 The uproar had 

serious connotations as the matter 

primarily dealt with human rights and 

citizenship. Look at it this way, the 

updated NRC (updated in 2019) 

declared around 1.9 million people to 

69 Assam Accord, Government of Assam, 
official state portal of Assam, 
www.assam.gov.in  
70 RB Bhagat, ‘Migration and citizenship in 
India – The Assam crisis’, Research gate, 
September, 2018, www.researchgate.net   
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be illegal migrants71 which means that 

the state was initially not sure or maybe 

wrong about the 2.1 million people. 

Considering this, there is a chance and 

a probable fear that the state could still 

be unsure or wrong about the 1.9 

million people as well. The opponents 

feared that soon there would be a 

central NRC for the whole country 

which would burden the citizens on 

proving their citizenship and a large 

number would be excluded from the 

NRC on not being able to prove their 

citizenship due to lack of proper 

documents.  

 

The recently enacted Citizenship 

Amendment Bill, popularly known as 

CAB,72 has created a great deal of 

upheaval in every corner of the 

country. The bill acquired the assent of 

the president on 12th December 2019 

and assumed the status of an act 

(Citizenship Amendment Act, 2019), 

popularly, CAA. The CAA is all about 

                                                
71 ‘What is NRC: All you need to know about 
National Register of Citizens’, India Today, 
December 18, 2019, www.indiatoday.in  

granting Indian citizenship to the 

illegal immigrants belonging to Hindu, 

Parsi, Sikh, Buddhist, Jain and 

Christian communities from the three 

neighbouring countries, namely 

Pakistan, Afghanistan and Bangladesh 

who have entered India on or before 

31st December 2014.73 

 

 So, the main point of contention here 

is that, is help awarded selectively, a 

help indeed or just another form of the 

same age old political move?  

 

The opposition claims that the law 

singles out the Muslim community and 

is hence discriminatory being violative 

of Article 14 of the Constitution of 

India (Right to equality). It is, in a way, 

quite true, if we actually think on these 

lines. Just imagine the kids belonging 

to the Muslim community being 

ruthlessly separated from their parents, 

with no fault of their own and who 

have only seen India to be their very 

72 The Citizenship Amendment Bill, 2019.  
73 The Gazette of India, 
www.egazette.nic.in  
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own country since their birth. 

However, the argument seems to be 

flawed. True, that the law doesn’t 

include Muslims, true that it a bit 

harsh, but, the Government has 

satisfactorily defended itself by making 

it amply clear that Afghanistan, 

Bangladesh and Pakistan are all Islamic 

countries and hence the Muslims there 

cannot be tagged as “oppressed 

minorities.”74 The argument further 

continues that the law does not take in 

its purview other religions, namely, the 

Jews or the Ahmadiyas who might also 

face persecution in the above 

mentioned countries75. Further it also 

excludes other neighbouring countries 

such as Nepal, Sri Lanka, or Myanmar. 

It has increasingly been seen as 

blemishing the true spirits of 

“secularism” in India which entails the 

                                                
74 Rahul Tripathi, ‘Citizenship Amendment 
Act 2019: What it holds for India’, The 
Economic Times, Dec 29, 2019, 
www.economictimes.indiatimes.com  
44Chandrachud, Abhinav, ‘Secularism and 
the Citizenship Amendment Act’ (January 4, 
2020), SSRN, www.ssrn.com  
45Ritumbra Manuvie, ‘Explaining the impact 
of CITIZENSHIP (AMENDMENT) ACT’, 

positive concept of “Sarva Dharma 

Sambhav”, which means that the state 

has a welcoming attitude towards 

every religion, as opposed to the 

negative principle of “Dharma 

Nirpeksha”, which signifies that the 

state is intolerant towards all the 

religions. The law has particularly 

fuelled the anti NRC protests in the 

north eastern states, the chief 

accusation being levelled against the 

Government being that the settling in 

of the undocumented immigrants 

would destroy their indigenous 

identity and could disturb the 

demography.76  

 

However, there is an increasing trend 

that India’s attitude towards 

immigrants have been largely 

dependent on its foreign relations and 

Research Gate, Dec 24, 2019, 
www.researchgate.net  
 

 

 
 
46Supra Note 45.  
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the attitude changes with the change of 

the sitting government’s relations with 

the home countries.77 It is evident that 

the larger opinion on the matter has 

always been divided with many blindly 

supporting every political move of the 

government and many others 

protesting the CAA and NRC and 

seeing themselves as torch bearers of 

saving India’s secular touch. The crux 

of the entire issue is that we carry a 

very narrow opinion on immigration 

and asylum seekers in our heads. We 

are coerced to see the negative, 

however, there’s a hidden sweet truth: 

immigrants bring with them economic 

and financial boom. As long as India is 

concerned, all that can be said at the 

end is that there is still a long way to 

go. 

 

 

 

                                                
 
78 Brett Line and Linda Pool, ‘How Other 
Countries Handle Immigration’, National 

EXAMPLES OF OTHER 

COUNTRIES (CANADA AND 

JAPAN) 

 

Some countries are known to have 

some of the most open and flexible 

immigration policies while some 

others follow extremely restrictive 

policies. To look at some of the 

examples, Canada, known to be one of 

the most immigration friendly nations 

had initiated a “start up visa program” 

to attract skilled and foreign labour 

and entrepreneurs and link them to 

Canadian groups and venture capital 

funds to establish their business in 

Canada with an immediate permanent 

residency.78  

 

On the other side of the extreme is 

Japan, known to have a highly closed 

immigration system. The country has 

now, after going through a lot of 

criticism, moved a point forward and 

has come up with a “point based 

Geographic, June 30, 2013, 
www.nationalgeographic.com  
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system.” Immigrants are rated on the 

basis of their commercial or academic 

experience and the highly rated ones 

top the list of preference.79 

 

  

                                                
79 Sayuri Umeda, ‘Points-Based and Family 
Immigration: Japan’, Library of Congress, 
January, 2020, www.loc.gov  
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CLOSING THOUGHTS 

 

What is to be taken away from the paper is that as the population 

increases, so does the pressure on its resources. At such a juncture, the 

importance of highlighting illegal immigration and finding an amicable 

solution to this heritage should grab the first attention. The essence lies 

in the fact that it all lies in the perspective. Immigrants are not an 

undesirable by product to be shooed away and looked down as being 

an “extremely critical problem” to be tackled. Confusing refugees and 

asylum seekers with terrorists and believing that they bring terrorism 

in the host country is no escape to the issue. Antonio Guterres, the 

United Nations Secretary General, in his speech said, “Refugees aren’t 

terrorists, they are often the first victims of terrorism.”80 The quote in 

itself justifiably answers most of the questions and assumed notions 

that we have in our mind. We need to work upon our biased myopic 

perspectives. We need to look out for instances where immigrants have 

helped restructure the world for the good. We need reforms. We need 

policies that embrace immigrants with a back-up system to tackle the 

negatives.  

 

The world is changing, and so is its definition of immigration! 

 

 

 

 

                                                
80 William Spindler, “Don’t confuse refugees with terrorists, says Guterres”, UNHRC, June 22, 
2005, www.unhrc.org  
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LAW RELATING TO DYING 

DECLARATION IN INDIA:  

A JUDICIAL PERSPECTIVE 
-RAJEEV GIRDHAR 

 

ABSTRACT 

 

This paper aims to capture the judicial construal of the phrase dying 

declaration specifically under the lens of the Indian evidence law 

regime. As a legislative necessity, the provision of dying declaration 

is deeply rooted under law and therefore analysing the circumstances 

under which the same is tenable becomes increasingly imperative. 

The paper contemplates various instances and assesses the legal 

validity of a dying declaration in each of these circumstances. Finally, 

the paper lays down certain legal principles and marks out the 

evidentiary value as well as burden of proof in such cases.  

 

Keywords: Dying Declaration, Evidence, Burden of Proof, Legal 

Principles. 
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LAW RELATING TO DYING 

DECLARATION IN INDIA 

 

Any statement whether verbally or 

documented as believed to be made by 

any person 81  

a) who is dead,  

b) who cannot be found,  

c) who has become 

incapable of giving 

evidence or 

d) whose attendance cannot 

be procured without 

unreasonable delay or 

expense, shall be 

significant in subsequent 

condition  

 

When it relates to cause of death: 

where the statement made by:  

• a person as to cause of death, or 

any of circumstances of 

transaction which resulted in 

death, or the cases in which 

transaction resulted in his death 

                                                
81 Indian Evidence Act, 1872 (Act 1of 1872), 
s.32(1). 

where death comes into 

question. 

• The statements as pertinent 

whether person who made 

them was or not at the time 

when they were made owing to 

expectation of death, and 

whatsoever might be the 

disposition of proceeding, 

anywhere reason of death is in 

query.  

 

 

LITERATURE EXPRESSION 

ON THE ISSUE OF DEATH  

 

The legal maxim, nemo moriturus 

praesumitur mentire (i.e the man will not 

meet its maker with a lie in his mouth) 

is the foundational reflection of the 

above highlighted legal position. It is 

the universal supposition that any 

dying man is not to have any object 

intended for speaking lie.82 Majority of 

82 Dr.Shakil Ahmad Khan(ed.),Chief Justice 
M.Monir Textbook on the Law of Evidence, 
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people feel that only God can be judge 

as to when a person is supposed to die.  

 

People having accepted the doctors’ 

diagnosis held that being kept alive in 

a manner inconsistent with human 

dignity shall also be a reason to death.83 

Death is definite for lone who has 

been given birth, and rebirth is 

inevitable for one who has died. As a 

result, one must not mourn over the 

unavoidable.84 

 

 “jātasya hi dhruvo mṛityur 

dhruvaṁ janma mṛitasya 

cha tasmād aparihārye ’rthe 

na tvaṁ śhochitum arhasi”.  

 

The same as purported anywhere is for 

one, necessarily implying subsequent 

termination of one term of activities to 

die to take birth for the next, which is 

                                                
171 (Universal Law Publishing, Gurgaon, 
10th edn, 2016). 
83 Karen Meyers, The truth About death and 
dying, 6 (DWJ Books LLC, New York NY,  
2nd edn, 2009).  
84 A.C.Bhaktivedanta Swami Prabhupada, 
Bhagavad-gita as it Is, Ch 2- Text 27, 

the reason for the cycle of birth and 

death to take place. But when it comes 

to criminal cases, one shall find out the 

facts in the light of not what just the 

spiritual texts guide, but in the name of 

everything which is right and in the 

name of what is just.85  

 

Literary representations of death, 

dying and bereavement are of special 

significance since, as Bradbury 

contends that, the conversation in 

relation to death has a very real impact 

on how we die, what we do with our 

dead and how we experience our 

bereavements.86 Death is nonetheless a 

worrisome, upsetting occurrence, and 

the horror of death is a universal 

apprehension although one reflects to 

infer as if it has been mastered on 

many levels. Highlighting the course of 

argument in extended version as put 

100,(Bhaktivedanta Book Trust, Mumbai, 
1986). 
85 Joel J. Seidemann, In the interest of justice, 
Great opening and closing arguments of the 
last 100 years, 129(Harper Collins, 2004) 
86 Bradbury Mary, Representations of Death, 
2(London & New York: Routledge, 1999). 
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by MacLeish that death is the 

viewpoint of every great picture ever 

painted and the under beat of every 

measurable poem.87 Similarly, the 

argument of Stewart that it can be a 

narrative event of which can be viewed 

as ultimate form of closure, which is 

plotted.88 On the other hand many a 

times it has been maintained as point 

of view that the depiction of death 

obtains, an account of fiction which is 

to always have a thought experiment.  

 

In the argument of Russell, it is seen 

that death may be desired to a 

formalized ending concomitant from 

Bildungsroman tradition, which is 

capable of diverse connotations in 

addition to potential tale account. It 

has allowed a space to see death as 

expected on the hope to resolve plot 

of unease by giving a conclusion.89 

Therefore, can be objectively inferred 

                                                
87 James, Kathryn, Death, Gender and 
Sexuality in Contemporary Adolescent 
Literature, 1 (New York: Routledge, 2009) 
88 Stewart, Garrett. Death Sentences: Styles of 
Dying in British Fiction, 6 (Cambridge, 
Massachusetts: Harvard UP, 1984) 

that term ‘narrative mortality’ as used 

by Russell is to consent to additional 

legroom to ‘social heterogeneity’. For 

a case in point the detective and crime 

novels, death more often than not 

unbolts the narrative and the tale spins 

to search for the killer. Similarly, the 

phenomenon of deaths may be 

employed to fashion novel scheme of 

curls along with augmentation of the 

poignant unease. Nevertheless, it is 

confirmed to conclude an ending, 

where the killer is to have reconciled 

fretfulness by allowing civilization to 

the customary equilibrium.  

 

Ambivalence in most of the material 

available on death and dying it is 

profoundly felt, at times gets 

overwhelmingly articulated, however 

time and again is it both. To take 

argument forward the same may be 

epitomized in an admirable 

89 Russell, Catharine, Narrative Mortality: 
Death, Closure and New Wave Cinemas. 2-
4(Minneapolis & London: University of 
Minneapolis Press,1995) 
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compilation of poems on loss, The 

Long Pale Corridor (Benson & Falk, 

1996) that have assortment of poetry, 

in conditions of excellence, is as of the 

ample to the exceptional, although no 

one could explain the book as 

uncomplicated or a straightforward 

interpretation. 

 

To bring out the relevant universal 

finding, from the reading of Pollock, is 

the faith that mortality is deliberately 

able to give human life determination 

and its power is such that the same can 

be even become source of immortality 

for the times to come. As old as the 

Anne Frank: The Diary of Young Girl is 

examined in a poles apart outlook on 

the central question of death. The 

argument is that she was alive during 

the diary and ceaselessly unyielding to 

a definite moment, which is to point a 

conclusion of human life’s 

                                                
90 Professor Griselda Pollock (2007),  Stilled 
life: traumatic knowing, political violence, 
and the dying of Anna Frank, Mortality, 12:2, 
124-141, DOI: 
10.1080/13576270701255115 

vulnerability and her story a theme of 

bereavement and commemoration.90 

To a different point, argument of 

Bauman, it could be perceived that 

death is a phenomenon which is seen 

as unusual and frightening, which is to 

be a closing stage to existence and to 

triumph over that, the contemporary 

social order should see that as private 

personality predicament, though the 

world in past has viewed it as a way of 

social immortality as a counteract 

might collectively to its merciless.91  

 

The Mystery of Edwin Drood, in the 

midst of erstwhile belongings, a 

thriller. Prominently, Dickens expire 

prior to informing the individuality of 

the murderer, nevertheless it can be 

indomitably by way of secure 

assurance from the imagery and 

representation with which Dickens 

surrounds him all through the book.92  

91 Bauman, Zygmunt, Mortality, Immortality 
and Other Life Strategies. 96-127, 197-199 
(Cambridge: Polity Press, 1992). 
92 John Skelton, Death and dying in literature, 
Advances in Psychiatric Treatment (2003), 
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But the contextual outlook in society 

towards the death seems to be very 

hastily propagating from the 

representation of their day to day 

understanding. The scene of death 

however very sombre, from the 

societal point of view has always been 

an absorption in lives of people, a 

content which they wish to be avoid in 

their own lives but witness as a climax 

in the lives of others. A reference may 

be used from late eighteenth-century 

gothic novels that flirt deaths of 

characters which are to be dramatically 

mentioned through concern and 

sentiment along with thorough 

demonstration of the dying and their 

corpses. The authors’ fascination of 

death sight altered the descriptions 

that were used exceptionally from 

                                                
vol. 9, 211–220 at p.215; 
https://doi.org/10.1192/apt.9.3.211.  
93 James, H., The Portrait of a Lady, 
260(London: Penguin Classics, 2003); Isabel 
bent her head more, till it, rested on the two 
hand that were held upon his own. As she 
couldn't observe him at that moment; 
although his far-away tone be secured to her 
ears, “Isabel,” where he had gone on all of a 

melodramatic and overstated 

representations of demise so as to 

satisfy the viewership.  

 

Without a doubt, the death scene in 

literature is straight away as a great deal 

a standard as is the finding of the body. 

Consider the Henry James's delicate 

classic, ‘The Portrait of a Lady’ 

descriptive of the death of the scene of 

Ralph Touchett, at the time the 

companion Isabel, visits him finds out 

on the death bed a remark ‘as still as the 

lid on a box’ moreover as soon as was 

able to converse momentarily as 

quoted  

 

“You've been like an angel beside my bed. 

You know they talk about the angel of death. 

It's the most beautiful of all. You've been like 

that; as if you were waiting for me.”93 

sudden to say “I wish it were over for you.”’ From 
the reading in the coming break of day 
afterwards, Ralph was dead. Ralph's mother, 
came to be reassured by Isabel. A frozen and 
aristocratic lady however was disgusted as 
pursue – once more, an unexpected, acute 
instant, inaudibly said: ‘”Go and thank God 
you've no child,” whispered Mrs Touchett, 
separating herself. 
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JUDICIAL CONSTRUAL OF 

THE PHRASE DYING 

DECLARATION  

 

Law relating to dying declaration has 

been fair underpinning of English Law 

but has made noteworthy exodus.94 As 

per the English law when the 

statement is to have relation with 

charge of murder of manslaughter, 

only then it might have relevance.95  

 

The common standard on which 

evidence is admitted is that such a 

declaration should be made in 

extremity, when party is at the point of 

death, as well as hope of world is gone; 

where object to pretence is quieten and 

psyche is persuaded by dominant 

                                                
94 Dr. Avtar Singh, Principles of The Law of 
Evidence, 192 (Central Law Publications, 
Allahabad, 22nd Edn, 2016). 
95 Id. at 193. 
96 Per EYRE, C.B in R v. Woodcock, 
(1789)1Leach500; the prisoner was charged 
to murder of his spouse, where the 
statements were recorded by magistrate and 
after 48-hours death came to the fate.  
97 R v. Perry, (1909)2K.B.697; conviction of 
the accused was for illegal surgical operation 
upon woman where the evidence was her 

contemplation to tell truth.96 The 

death as reflected by the declaring 

person has to be inevitable along with 

condition that it must approach 

instantaneous past the statement.97  

The term dying declaration is nowhere 

defined in the Indian Evidence 

Act,1872 (hereinafter act), but it has 

been judicially examined as any 

statement by the dead in respect of 

cause of the death or to any 

circumstances of transaction which 

resulted, regardless of the fact if it was 

made under the expectation of death 

and whichever proceeding in ground 

of death.98 The law is an exemption to 

any regulation concerning hearsay. 

The positions to declare any statement 

as dying declaration while dispelling 

declaration to her sister. She before dying in 
evening was asked, what did she have that 
woman for and she replied she would go and 
to let the worst come worst. The prisoner had 
appealed against her conviction on the 
rationale that deceased died whole day giving 
the statement and could not be treated as 
dying declaration, the appellate court rejected 
contention to contrary and admitted 
evidence (Per Lord Alverstone). 
98 Ram Bihari Yadav v. State of Bihar, AIR 
1988 SC 1850. 
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the want to cross-examine the maker 

are twofold:99  

 

• It is a must that victim has to be 

primary lone eye-witness to 

offence and that prohibition of 

statement is to subvert judicial 

process, and 

•  The nous of awaiting death 

making sanction equivalent to 

compulsion of oath. 

 

To the verbal skill, this must be an 

assessment where hope of life has 

been abandoned with the intention 

that maker thought death is to 

follow.100 However, the law is different 

to the point of relevancy of dying 

declaration in respect of declarant on 

                                                
99 Dashrath v. State of MP, AIR 2008 SC 316; 
where the Hon’ble Supreme Court laid down 
the corroboration is simply prudence. 
100 R v. Osman, (1831)15Cox.C.C.1; held that 
statement ‘I shall go’ alone was not of any 
consequence but the complete sentence 
exhibiting her anticipation of death.   
101 R v. Pike, (1829) 3C & P.598:172 E.R 562; 
in prosecution to murder of child aged 4 

the condition; if he had lived on to 

qualify him as a competent witness.101 

 

a. No format prescribed for 

dying declaration:  There is no 

format as such for the recording 

of any dying declaration which 

law intends to prescribe. But 

when the magistrate intends to 

record, it is preferable to be in 

question-answer format.102But 

as a mark of recommendation, 

it is prudent to obtain evidence 

of certified from doctor. If the 

court is convinced that 

declaration of the death is 

voluntary, not tainted by 

tutoring or animosity and does 

not fall in the category of any 

imagination, there is shall not be 

any obstruction in giving the 

years, the dying declaration was put as 
evidence. The same was held as inadmissible 
Per PARKE, J on the explanation, any 
declaration is to permitted articulo mortis to 
make evidence admissible provided.   
102 Rabi Chandra Pradhan v. State of Orissa, 
AIR 1980 SC 1738. 
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decision of conviction.103 In the 

case of Chandrashekhra 
alisas Atisandri v. King 

Emperor 104 it was seen a dying 

declaration as put to court by 

signs due to injury of person, 

the same was allowed.   

b. Language to record dying 

declaration: In the case of 

Amar Singh Munna Singh v. 

State of Maharashtra105 two 

dying declarations were made 

by the accused in different 

languages and deceased was 

proficient in both languages, it 

was held by the Hon’ble apex 

court such a declaration could 

not be challenged on that 

explanation alone. If the 

recording of dying declaration is 

in a different language and is 

                                                
103 Ashabai v. State of Maharashtra, (2013) 2 
SCC 224. 
104 Chandrashekhra alisas Atisandri v. King 
Emperor, (1937) A.C 220 (P.C). 
105 Amar Singh Munna Singh v. State of 
Maharashtra, AIR 2008 SC 479; 2008 CrlJ 
705. 
106  Ramesh v. State of Maharashtra, 2001 CrlJ 
3780; there was no doctor present and 

recorded by the executive 

magistrate, that should merely 

not be the basis to abandon.106 

In the case of State of 
Karnataka v. Shariff 107 the 

Hon’ble Supreme Court held 

statement of deceased recorded 

in partly in Kannada and partly 

in Urdu.  The statement was not 

permitted to be rejected on the 

rationale that it got recorded in 

Kannada. When dying 

declaration gets recorded in 

language of declarant gets hold 

of additional force and 

trustworthiness.108However, in 

the case of Deepak Baliram 
Bajaj v. State of 
Maharashtra109 a dying 

declaration of lady with 100% 

injuries of burn which was 

magistrate did not ascertain the condition of 
patient, the declaration was held to be 
doubtful.  
107 State of Karnataka v. Shariff, AIR 2003 SC 
1074. 
108 Najjam Faroqui v. State of W.B, 1992 CrLJ 
2574 (Cal). 
109 Deepak Baliram Bajaj v. State of 
Maharashtra, 1993 CrLJ 3269. 
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recorded in hospital by a 

constable. The questions were 

asked by the magistrate in 

Sindhi by special magistrate and 

then translated to constable in 

Hindi, who in sequence 

recorded in Marathi. That 

declaration enclosed minute 

and consistent details of lady in 

acute pain and agony. The 

endorsement on the declaration 

was made in Hindi and not in 

Sindhi, thus held such a 

conviction must not be given. 

 

c. Must directly relate to death: 

The Hon’ble Supreme Court of 

India has held that for a dying 

declaration to be admissible as 

evidence, it must be directly 

connected to author’s death to 

make it immerse within legal 

ambit in spite of the distance of 

time.110  

                                                
110 Sharad Birdi Chand v. State of 
Maharashtra, AIR 1984 SC 1622, (1984) 4 
SCC 116. 

d. Must also specify the cause 

of the death in declaration: In 

the case of Jayendra 

Saraswathi Swamigal  v.  
State of TN 111 where the 

conversation between the 

deceased and witnesses had 

nothing to highlight the cause 

of death otherwise conditions 

of transaction that resulted in 

death, the court did not 

consider such to come within 

the purview of dying 

declaration. 

 

Mere apprehension of death is not 

dying declaration:  In the case of 

Babubhai Bhimbhai Bokharia v. 

State of Gujarat 112 deceased wrote in 

letter that responsibility of death is on 

accused who intended to kill, that 

apprehension which was written in 

letter had no point of reference to 

circumstances that had effected to 

111 Saraswathi Swamigal v.  State of TN, 
(2005) 2 SCC 13. 
112 Babubhai Bhimbhai Bokharia v. State of 
Gujarat, (2014) 5 SCC 568. 
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death and consequently the evidence 

was not permitted as an admissible in 

law.  

 

Independent corroboration is 

required: In the case of Ram Nath 
Madho Prasad 113 it was brought to 

observation from the case devoid of 

independent corroboration was just 

orbiter dictum. 

 

THE PROVISION OF DYING 

DECLARATION: LEGISLATIVE 

NECESSITY  

 

In the judgement of Vikas v. State of 

Maharashtra, the Hon’ble Supreme 

Court114 was of the view that any 

person on death bed is not to say a lie 

the reason, as all intentions of 

falsehood fade away. The legislature 

has enacted s.32(1) of the act for the 

requirement as opposed to the 

universal regulation of hearsay 

                                                
113 Ram Nath Madhoprasad v. State of MP, 
AIR 1953 SC 420. 
114 Vikas v. State of Maharashtra, AIR 2008 
SC 1426. 
115 Meyers, supra note 3 at 175. 

evidence provided in s.60 of the act 

that mandates the evidence to be direct 

(where the condition is that witness 

must be able to say what he saw). In 

fact, dying declaration is the statement 

of an individual who is not in a 

position to be called as witness and 

cross-examined and such a statement 

as made is a relevant fact.115  

 

STATEMENT MADE WHERE 

INJURY WAS CAUSED 

 

Where the gun shot injury had 

eventually caused the death for the 

reason that led to complication, the 

Hon’ble Supreme Court116 was of the 

view that such a statement was dying 

declaration despite the fact that death 

not caused exclusively because of 

injury.  

 

Again, in the case of G.S Walia v. 

State of Punjab 117 where multiple 

116 Bhagirath v.  State of Haryana, (1977) 1 
SCC 481. 
117 G.S Walia v. State of Punjab, (1998) 3 SCC 
150. 
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injuries which were sustained by the 

victim, that brought in relation to 

prolonged hospitalization causing 

pulmonary embolism, then such 

statement of injuries was held to be 

statement as to cause of death.            

 

DYING DECLARATION BY A 

PERSON OF DEAD BRAIN 

 

The hon’ble Supreme Court of India in 

State of Rajasthan v. Teja Ram 118 in 

the observation has considered it not 

fit to put in the least any credibility on 

the statements which are made by 

person of any brain injury, where the 

function of brain would have been 

impaired and as a consequence such a 

statement holds no significance. 

 

DECLARATION MADE WHEN 

THERE IS AMBIGUITY AS TO 

THE PLACE OF INCIDENCE  

 

                                                
118 State of Rajasthan v. Teja Ram, (1999) 3 
SCC 507;AIR 1999 SC 1776. 

In the case where according to the 

deceased, the place of incidence was 

bedroom. Although, no mark of injury 

was seen and place of being seen was 

the kitchen. One more facet that 

supposed enormous significance being 

the dying declaration that deceased 

had stated that she was brought to 

hospital by neighbour, to the contrary 

the official records conveyed, she was 

transported to hospital by sister in law. 

The case was involving the question of 

death by burn injuries, the high court 

had placed relevance on declaration 

and sentence recorded by the trial 

court, but Supreme Court had taken an 

opposite outlook by setting aside the 

decision.119 

 

AT THE TIME IF THERE IS 

GAP CONNECTING DEATH 

AND DECLARATION  

 

119 Shaikh Bakshu v. State of Maharashtra, 
(2007) 11 SCC 269 at p.273 (¶)14.  
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The case of Hon’ble Supreme Court in 

Maniben v. State of Gujarat 120 as per 

the factual matrix has observed 

accused allegedly to catch hair of 

deceased from behind while she 

attempted to mount staircase 

intending to go to first floor by 

forcibly throwing her on the floor and 

causing to pour kerosene on the body 

where the other accused had lit the 

matchstick by setting her ablaze. The 

contention of the accused was that 

since the death took place post 25 days 

of the declaration. Eliminating the 

argument, the court was of the view 

that a declaration need not come to an 

end for the reason that death resulted 

following the days of declaration.  

 

CONTRADICTION BETWEEN 

DYING DECLARATIONS AND 

                                                
120 Maniben v. State of Gujarat, AIR 2007 SC 
1932, (2007) 10 SCC 362 at p.366(¶)18. 
121 Shivani v. State, 2010 CriLJ 676 (Del) 
(DB); In another case titled State of U.P v. 
Krishna Master, AIR2010SC3701 saw the 
issue where in the honour killing case of six 
persons, of which one injured told his 
brother about the assailants; Noting even 
though the situation was not mentioned in 
the FIR or to police and observing that bereft 

MENTAL CONDITION OF 

ACCUSED  

 

When the two dying declarations were 

given that had caught up husband 

beside the four members of family 

where there was enormous 

contradiction in them the Hon’ble 

Delhi High Court121 was of the opinion 

that the accused would be entitled to 

acquittal on ground of benefit of 

doubt. The dying declaration must be 

sufficient for conviction of accused 

when it has got to be supported by 

other evidence where the deceased got 

to suffer many injuries of burn being 

mindful and as per the opinion of 

doctor mentally fit to make 

statement.122 In the case of Balasaheb 

Abasaheb Farate v. State of 

of the motive in FIR shall not obfuscate 
justice as in horrific situation  where an 
individual deprived of kith and kin cannot be 
expected to mention them in detail, where 
evidence shall not be subjected to cross 
examination and corroboration wasn’t 
necessary.     
122 Salim Gulab Chand v. State of 
Maharashtra, AIR 2012 SC 2176. 
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Maharashtra123 the courts 

observation was in view of the fact 

that, second dying declaration and 

both being oral are antagonistic to the 

first in which it was stated by B that she 

was accidently burnt at the time of 

preparation of tea as a result of stove 

explosion, the same deserved no 

confidence. In the case of PV. 
Radhakrishna v. State of 

Karnataka124 the subject before the 

court was if a dying declaration made 

by person who had gone through more 

than 85% injury might be relied upon, 

where the court held mere percentage 

of burns alone will not establish 

probability or if not the making of 

declaration as physical state or injuries 

of the declarant.         

 

DECLARATION OF DEATH 

RECORDED MUST BE 

VOLUNTARY  

 

                                                
123 Balasaheb Abasaheb Farate v. State of 
Maharashtra, (1999) 101 (2) BomLR 345at 
p.349. 
124 PV. Radhakrishna v. State of Karnataka, 
AIR 2003 SC 2859; 2003 CrLJ 3717 (SC). 

In the case of Surinder Kumar v. 

State of Harayana125 as per the 

certificate issued by magistrate that 

recorded statement of deceased had 

neither shown its voluntary aspect nor 

the involvement of appellant in 

burning of victim, it was held to be 

unreliable. 

 

ABSENCE OF DOCTOR AND 

EFFECT ON DECLARATION 

OF DEATH 

 

Where the dying declaration was 

recorded by executive magistrate along 

with evidence to explain absence of 

the doctor who could ascertain 

situation of patient whilst the 

statement was made, the same was not 

secure to be placed sufficient 

reliance.126        

 

CERTIFICATION OF DOCTOR 

IS NOT MANDATORY TO 

125 Surinder Kumar v. State of Harayana, 2012 
CriLJ 1043 (SC). 
126 Jai Prakash v. State of Haryana, AIR 1999 
SC 3361. 
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QUALIFY A STATEMENT AS 

DECLARATION OF DEATH 

 

The constitutional bench of the 

Hon’ble Supreme Court in Laxman v. 

State of Maharashtra127 has held 

when a person is in a fit condition to 

make declaration of death then such a 

statement would not be solely 

unacceptable due to the reason that it 

did not have the certification of 

doctor.  

 

Again, in the case of Sher Singh v. 

State of Punjab128 the indispensable 

condition to make a dying declaration 

was seen to be state of mind of 

deceased. If it could be established by 

testimony of magistrate in relation to 

fitness of declarant to make statement 

bereft of any perspective of doctor, 

which can be perceived as truthful and 

voluntary will be sufficient.   

 

                                                
127 Laxman v. State of Maharashtra, (2002) 6 
SCC 710; AIR 2002 SC 2973. 
128 Sher Singh v. State of Punjab, AIR 2008 
SC 1426;(2008) 4 SCC 265 (271) (¶)16. 

Another case of the Hon’ble Supreme 

Court129 that is relevant is where the 

court had been of the opinion that the 

certification of doctor was considered 

to be just a condition to certify last 

word of declarant. Though, in ordinary 

route the opinion is to be accepted by 

court, nonetheless in cases anywhere 

that necessitate those opinion be 

weighed scales cautiously to other 

surrounding facts and circumstances. 

Like in this case the declarant had gone 

into coma even before completion of 

the statement, that severely impact 

competence of making declaration. In 

such situations opinion of doctor 

should be relevant. The hon’ble 

Supreme Court in Ram Krushna Roy 
v. State of Orrisa 130 has held where 

the death of deceased was recorded to 

be abnormal along with the condition, 

statement of doctor being a free 

witness stated regarding fit state of 

mind of deceased. Hence, the 

129 Murugesan  v. State, AIR 2013 SC 274( 
¶)31; (2012) 10 SCC 383. 
130 Ram Krushna Roy v. State of Orrisa, AIR 
2012 SC 1092 (Cri); 2012 CriLJ 3351. 
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declaration could not be rejected 

because of want of endorsement.  

 

Similarly, in the case of Gaffar 
Badshaha Pathan v.  State of 

Maharashtra 131 all is that is required 

to be shown is a reasonable 

probability. In this case the deceased 

has died because of burn injuries 

where the plea of accused rested on 

accidental death. Thus, even if the 

endorsement of doctor is not there as 

to fitness of lady to make a statement, 

declaration of death was held not to be 

rejected.     

 

DYING DECLARATION GIVEN 

TO RELATIVE 

 

The hon’ble Supreme Court132 of India 

has held that any view cannot be 

misplaced when it comes to any 

declaration that is given to the court. 

Any regulation regarding the 

inadmissibility of evidence which is 

                                                
131 Gaffar Badshaha Pathan v.  State of 
Maharashtra, (2004) 10 SCC 589. 

hearsay any declaration of death will be 

an exemption. Such a declaration is to 

be trustworthy and convincing if given 

details of the event that occurred in the 

normal course that isn’t just a mere 

possibility but leaves no suspicion that 

any of such events essentially which 

took place were established by 

prosecution. When such trustworthy 

evidence is available, simply acquittal 

of co-accused is not likely to disturb 

prosecution case. 

 

WHEN THERE IS IMMEDIACY 

TO TIME AND DEATH 

 

There shall be a proximate affiliation 

when it comes to discussion 

concerning time and death at the time 

when young married woman had been 

speaking to parents and family 

members by conveying threat to her 

life. Then she after 3-4 months lost life 

post that. The statements of the 

woman were accepted indicating the 

132 Bable v. State of Chattisgarh, AIR 2012 SC 
2621; 2012 CrLJ 3676.  
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circumstances of death which weren’t 

remote in time from point of death.133 

In Nandyala Venkatramana v. State 

of A.P 134preceding to the incidence, it 

was said by the deceased to mother 

about the harassment countenanced in 

relation to recurring claims of dowry. 

This was conveyed  to the mother in 

form of letter, in a manner that was 

alleging the spouse. As it was 

established that letters were in 

deceased’s handwriting, thus 

conviction by apex court. 

 

CONTRADICTIONS IN DYING 

DECLARATION SHOULD NOT 

BE MADE ADMISSIBLE 

 

In the case of Pradeep v. State of 

Harayana 135 before the Hon’ble 

Supreme Court, question concerned 

was contradictory statements in a 

matter of burning of wife that was 

documented in two parts. First part 

                                                
133 Swamigal, supra note 30.  
134 AIR 2011 SC 567.  
135 Pradeep v. State of Harayana, AIR 2014 
SC 2694. 

had prepared a plot of stove blast while 

the second had noted, first statement 

got instructed by husband, 

astonishingly which court considered 

to encourage confidence to be taken as 

dying declaration.  

To the contrast, in another case of the 

apex court itself where the statement 

was made by deceased that she got 

trapped to fire at the time of stove 

pumping along with additional 

statement of setting herself ablaze 

attributable to anger with husband, 

was viewed to give benefit of doubt 

due to the contraction in statement.136 

The judgement of Pradeep(Supra) 

also makes a departure from law laid 

down by the Hon’ble Supreme Court 

contradictions and discrepancies in 

multiple dying declaration of married 

woman subjected to death is not 

considered as reliable.137 Where the 

deceased wife contradicted herself in 

as many perspective whereby not even 

136 Sanjay v. State of Maharashtra, AIR 2007 
SC 1368.  
137  State of Rajasthan v. Shravan Ram, AIR 
2013 SC 1890. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|60 

once she implicated spouse, the apex 

court was of the opinion that the 

determining factor is the 

consistency.138 

 

WHEN THE MAKER OF DYING 

DECLARATION SURVIVES                                        

 

The Hon’ble Supreme Court in the 

case of Ranjit Singh v. State of 

Madhya Pradesh139 is of the view that 

if the maker of dying declaration 

survives, then such a statement is not 

to be used. It was based on the 

rationale that so far as the 

manufacturer of statement, if is to be 

living, such a claim would only be a 

dominion of investigation and not 

declaration of death. Provided, such a 

person survives and comes out to give 

evidence, then it could be 

                                                
138 Samadhan Dhudaka Koli v. State of 
Maharashtra, AIR 2009 SC 1059. 
139 Ranjit Singh v. State of MP, AIR 2011 SC 
255; In the case of Ram Prasad v. State of 
Maharashtra, AIR 1999 SC 1969, where the 
statement of the survivor of declaration of 
death was not considered dying declaration; 
Before the Allahabad High Court in the case 
of Heera Lal(Dr.) v. State of U.P, 2001 CrlJ 
2849 (All), where on the commission of the 

corroborated or contradicted. Under 

S. 157 or S. 21(1) of the act, the ambit 

of statement to be corroborated in 

respect of witness concerning any 

previous statement in front of the 

competent legal authority.140 The court 

was also of the view that any statement 

made to the officer of police under S. 

162 during investigation shall not be 

available for the purpose of 

corroboration. The Orissa High Court 

has been of the judgement that 

evidence will not be substantive in the 

situation where maker of dying 

declaration survives.141  

 

The Delhi High Court in the case of 

Gulab Singh v. State 142 noticed the 

situation where declaration of death 

was recorded by police and deceased 

was alive for two weeks post the 

murder of the wife and three children by 
accused thereafter attempting to kill himself, 
on survival his statement made to magistrate 
under s.164 of Cr.PC wasn’t treated as dying 
declration.       
140 Maqsoodan v. State of UP, AIR 1983 126. 
141 Biswanatha Jena v. State, 2002 CrLJ 
(NOC) 37 (Ori). 
142 Gulab Singh v. State, 1995 CrlJ 3180 (Del). 
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occurrence however no attempt was 

made to get the statement recorded by 

magistrate, weakening the 

trustworthiness of case. 

 

WHEN THE PERSON IS OF 

UNSOUND MIND AND MAKES 

A DECLARATION OF DEATH                                                                                                                

 

The Hon’ble Supreme Court143, per 

facts in case that came before it where 

married woman who died due to burns 

who was not of sound mind as well as 

medical certificate assured the physical 

robustness for the statement but not 

the mental state at the very critical 

instant. It was held that such a 

statement was not being viewed as 

plausible version.  

 

PROXIMATE RELATION OR 

ACTUAL CAUSE OF DEATH 

 

                                                
143 Uka Ram v. State of Rajasthan, AIR 2001 
SC 1814. 
144 Kans Raj v. State of Punjab, AIR 2000 SC 
2324. 

The Hon’ble Supreme Court had 

observed in its judgement titled in case 

of Kans Raj v. State of Punjab 144 

clarified the position to words “as to 

circumstances of transaction which resulted in 

death” come into view within S. 32 by 

laying down the position to be 

proximate relation to actuality of 

incident. If put in different way, the 

version of person deceased or victim 

must have a nexus to the reason of 

death or any circumstance operating in 

that matter resulting to death.   

 

Another time, the court in Vinay D. 
Nagar v. State of Rajasthan 145 had 

seen a situation where the failure to 

mention of cause of death of a stock 

witness who was killed in the case of 

child abduction. Relevantly, prior to 

death he gave statement prior to 

passing away explaining involvement 

of accused but court did not find it 

145 Vinay D. Nagar v. State of Rajasthan, AIR 
2008 SC 1558. 
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pertinent as it fell short to describe 

cause of death.     

 

 

 

DECLARATION MADE TO 

POLICE  

 

The Hon’ble Supreme Court of India 

has pointed out as a matter of caution 

that practice of recording dying 

declarations by the I.O himself should 

not be encouraged.146  An illustration 

can be where death takes in the police 

custody the only one to record the 

statement will be the police official and 

such a declaration was held to be 

relevant.147 

 

However even that be the case, where 

I.O alone records that statement 

without signature upon it and not 

specifying the time of it, the Hon’ble 

Supreme Court can reject the same.148 

Similarly, the case being positioning 

the highlight for F.I.R that earlier in 

the opinion alone implicating the 

accused was not sufficient to implicate 

the accused but recently as the law 

progressed where the deceased himself 

dictated FIR to police, which was read 

to him and his thumb impression was 

put on it was held admissible.149 

 

  

                                                
146 Dalip Singh v. State of Punjab, AIR 1979 
SC 1173; Munna Raja v. State of MP, AIR 
1976 SC 2199; Ramawati Devi v. Bihar, AIR 
1983 SC 2012. 
147 State of W.B v. Sunil Biswas,1990 CrlJ 
2093 Cal.  

148 State of Delhi v. Laxman Kumar, AIR 
1986 SC 250. 
149 Dharampal v. State of U.P, AIR 2008 SC 
920; Babulal v. State of MP, (2003) 12 SCC 
490, FIR lodged by deceased was considered 
as dying declaration. 
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CONCLUSION 

 

Legal Principles to consider a dying declaration: The Hon’ble 

Supreme Court has laid down principles governing dying declaration 

and those being:150   

 

a. It can be only base to convict the accused provided the same 

motivates complete assurance. 

b. The court must be convinced that the state of mind of deceased 

was such that it was compelled to disclose facts without any 

tutoring or imagination. 

c. The court must be convinced that the deceased’s declaration is 

accurate and voluntary where it can be taken as true devoid of 

any corroborated. 

d. It must not be laid down as unconditional rule of law that 

declaration of death must not be the basis without corroboration 

and want of corroboration is mere prudence.  

e. Simply because the dying declaration few details cannot be a 

ground to reject it being admitted.  

f. It must be coherent and consistent and should not be suffering 

from any false statement.  

 

                                                
150 Atbir v. Govt of NCT of Delhi, (2010) 9 SCC 1. 
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Proof of Dying Declaration:  The Hon’ble Supreme Court did not 

interfere to change the change the meaning of the declaration which 

was decided by the High Court. 151 A declaration of death is not a proof 

by itself but a mere stating of fact.152 But that does not in any way imply 

that uncorroborated declaration cannot be the basis of conviction.153  
  

                                                
151 Vitthal Somenath Kore v. State of Maharashtra, AIR 1978 SC 519; State of H.P v. Wazir Chand, 
AIR 1978 SC 315.  
152 Abhimanya Biswas v. Abdul, AIR 1981 Cal 444. 
153 State of Rajasthan v. Kishore, AIR 1996 SC 3035; Sarwan Singh v. State of Punjab, 1995 CrLJ 
3630 (SC). 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|65 

RIGHT TO FREEDOM OF SPEECH 

WITH RESPECT TO MEDIA TRIAL 
-AVANI SHUKLA* 

ABSTRACT 

 

The paper focuses on critically analyzing the right to freedom of speech with respect 

to media trial specifically considering that the freedom of speech and expression is 

a basic human right. With time, the ambit of this particular right has grown 

significantly. Nowadays, right to freedom of speech is just not related to 

individuals but is also used by media or press. Media uses this right to channel 

their information to an audience. Article 19(1) (a) which falls under Part III of 

the Indian Constitution, talks about right to freedom of speech and expression. 

By virtue of this right, media reports the news and publishes various articles. 

Media trials play a huge role in administration of justice and so do their right to 

speech and expression. In media trials, it is often seen that some issues get hyped 

up and some critical ones go neglected, according to the preference given by media 

houses. These preferences can heavily impact fair trials by the judiciary. and can 

also mislead information between general public. This paper will mainly focus on 

themes including the media and its impact on fair trial, effects of speech and 

expression used during media trials on judiciary, norms which should be followed 

in media trials and instances when freedom of speech and expression is wrongly 

used by media houses and also an overall critical analysis of freedom of speech 

with respect to media trials. 

 
Keywords:    Media, Freedom of Speech, Privacy, Democracy, Fair Trials.   

                                                
* Student, Indore Institute of Law. 
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INTRODUCTION 

 

As this study talks about freedom of 

speech with relation to media trial, we 

need to understand what they 

individually mean. Freedom of speech 

and expression is a basic human right, 

and everyone gets this right from their 

birth. It is guaranteed to citizens of 

India under the Constitution. With 

modern times, the ambit of the 

freedom of speech and expression has 

grown significantly and gradually 

transgressed from individual to media 

houses. In the Indian Constitution, 

this right is mentioned in Article 19(1) 

(a) under Part III which constitutes 

fundamental rights154.  

 

Media generally includes 

communication by distributing 

information to their audiences by 

various channels and modes. Media 

influences not only individuals but the 

                                                
154 Romesh Thappar Vs. State Of Madras 
AIR 1950 SC 124. 

nation as a whole. It has huge impact 

on their audiences.  

 

The question that this paper seeks to 

address  is whether right to freedom of 

speech is rightly used in media trials or 

media houses use it according to their 

own benefit 

 

Every person is entitled to a fair trial 

and there are provisions related to it 

too. But it is seen various times that 

media can influence the case according 

to their personal motives. They further 

tend to forget to respect the privacy of 

the accused or victim and they 

interview the witnesses, relatives and 

family members of victim and start 

endless debates on that particular 

issue. The interference and influence 

of media over trials is seen to be 

increasing day by day which also 

pressurizes the bodies and authorities 

who are working towards the cause of 

justice and because of this, a disregard 
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for proper procedure is seen . Due to 

interference of media,  reputations are 

hit massively as well, that too before 

any verdict is even passed. This 

neglects   the saying of “innocent until 

proven guilty”.  

 

There are certain restrictions on right 

to freedom of speech and expression 

in India. When this freedom is used to 

interfere in the administration of 

justice it becomes punishable under 

Section 12 of the Contempt of Court 

Act.155 Media houses are the bridge 

between everyday news and general 

public. They are the one who are 

responsible for circulating information 

in public domain and hence they need 

to be extra careful about their rights 

and limits.  

 

Under the right to freedom of speech 

and expression, media can investigate 

and reveal the facts and they can 

                                                
155 State Of Kerela Vs. N.M Thomas And 
Others AIR 1976 SC 490.  
156 Prabhu Datt Vs. Union Of India 1982 
SCR (1) 1184. . 

criticize and also can expose which 

makes a wholesome responsible 

journalism156. They all have their uses 

like criticizing the government which 

is not for betterment, exposing mafias 

or investigating crime scenes. But 

media trials are now becoming 

problem by increase and expansion of 

their domain.157 Trial generally means 

investigating the issue and then 

claiming and forming opinions on it. 

But due to increase in technology and 

electronic media creates hype which 

leads to interference in administration 

and ultimately miscarriage of justice. 

 

MEDIA TRIALS 

 

Media trials constitute the coverage 

done by media through different 

mediums like television, newspaper 

etc. on a particular issue before verdict 

of court or in middle of ongoing court 

trial. It is often seen resulting in 

157  Sanatam Deshpande, Priyank Jagawanshi, 
A Critical Analysis Of Media Trial And Its Effect 
On The Indian Judiciary, 6 IJRAR 1 (2019).  
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defamation of accused and victims and 

also creating prejudices in mind of 

people.  A person should never be held 

guilty before the decision of court. 

Also, due to increase in different 

mediums of providing information to 

public like rapid increase in social 

media impacts fair trial more. A media 

house can investigate, reveal, expose 

and criticize but they should know 

their limits and respect courts trials.   

 

Media can sometimes interfere in 

administration of justice by 

scandalizing the whole issue by 

interfering with evidences, witnesses 

and even judgments. Unwanted media 

trials lead to violation of privacy, 

breach of confidentiality and 

defamation of both living and dead 

person. It impacts judiciary too both in 

positive or negative way. Like in case 

when NDTV did sting operation on 

R.K Annad it was considered by court 

and was given punishment. 

 

Every media house should follow 

norms and parameters of investigative 

journalism. Media trials do not only 

affect accused but also defame victims. 

Sometimes media while reporting rape, 

abduction or kidnapping or sexual 

assault on children and women invades 

their privacy by displaying the names 

and photographs of victim leading 

their identity to go out in public.  

 

Further, there are times when the 

media creates imaginary facts for their 

personal vendetta. This creates 

confusion in society and interrupts 

court trials. There should be standard 

of accuracy and fairness when facts are 

provided which should be maintained 

by media houses. They should not 

change whole facts just because of 

personal profit. Accused is innocent 

until proven guilty and media states 

accused guilty before giving that 

person chance of proving innocence.  

 

Media impacts millions of lives 

everyday including both the people 
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about who they write and the people 

who consume that. It is their 

responsibility to provide accurate 

information as it shapes and affects the 

perception of every individual 

consuming that information. The 

indirect pressure on people delivering 

justice can sometimes lead to 

misjudgments which can affect the 

very meaning of judiciary and justice. 

It can also lead to provocation of any 

kind among the public due to 

misinformation or misinterpretation. 

 

In order to attract more viewers and 

readers, it is often seen that media 

deviates from their important job of 

providing correct information. The 

publications or news which interferes 

with administration of justice can be 

held for contempt of court too. The 

media should take utmost precaution 

and also recheck their sources before 

providing it out in public. The growth 

in technology results in quick flow of 

information and media should 

                                                
158 P.C Sen AIR 1970 SC 1821 

understand this and also must try to 

protect democracy. 

 

EFFECTS OF MEDIA ON FAIR 

TRIAL 

 

The trial of court involves 

interrogation, arrest, bail and many 

other confidential things which general 

public is unaware of, however, 

whenever a court trial is going on 

media trial starts happening parallel to 

it. The report which media houses 

show becomes more acceptable by 

general public and they start getting 

influenced. Due to these ongoing 

debates happening outside the courts 

the authorities face indirect pressure 

and it starts affecting their trial.  

 

Media and judiciary are two different 

bodies and hence they need to work 

independently without interfering in 

each other158. But extensive coverage 

has starts affecting the trials. There are 

various sources and modes of media 
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houses to communicate information. 

Each one has distinct channels and 

due to competition of being on top 

position they have started delivering 

more scandalous news, fake news and 

invading privacy.159 

 

Generally, in high profile cases or cases 

which have drawn huge attention one 

can see the intervention of media more 

than in normal cases even if the later 

are beneficial for society to know 

about160. The intervention has 

sometimes played a crucial role too by 

helping like in Jessica Lal murder case 

witnesses turned hostile and there was 

delay in delivering justice. At that time, 

media houses started campaign as 

justice for Jessica and hence played 

huge role in favor of justice. And 

similarly, in Matto case due to media 

intervention, the case was conducted 

on fast track court basis.161 In Jessica 

Lal case162 the accused was son of 

                                                
159 200th Report Of Law Commission – Trial 
By Media Free Speech Vs. Fair Trial 
160 Reliance Petrochemicals Vs. Proprietors 
Of Indian Express1988(4) SCC 592 

powerful political. The media went for 

the justice and raised voices for it and 

due to it case was again made open for 

reinvestigation. The accused who got 

acquitted first was then convicted due 

to indirect pressure made by media 

trials. 

 

Sometimes media get over exited and 

wild over high-profile cases like Arushi 

Talwar’s case163. When media starts 

interfering they do it with everyone 

personal members, witnesses, 

investigations, judges and so much 

more that it over all start affecting the 

purpose of justice. Sometimes the 

accused everyday life comes in public 

scrutiny which has nothing to do with 

the main case scenario. By interfering 

a lot, it starts to create certain stigma 

and prejudices in mind of viewers and 

hence affects accused life too.  The 

media interfered in this matter on 

whole new level by breaching privacy 

161 Manu Sharma Vs. State Of Delhi(2010)6 
SC1 
162 AIR 2010 SC 2352 
163 Nupur Talwar Vs. CBI And Another(AIR 
2012 SC 1921) 
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of the members, defaming the whole 

family and even the dead girl. Media 

dug out whole personal matters related 

to her parents and accused them. They 

were framed as murders by the media 

houses. They were given life 

imprisonment due to the hype created 

around the case. In appeal made to 

Allahabad High Court it was then held 

that CBI is at fault. Due to unnecessary 

media trial in this particular case 

Arushi’s parents were held guilty 

before any verdict of court. 

 

One of the major cases of media trial 

is of R.K Anand where NDTV a news 

channel conducted a sting operation 

and showcased it on their channel. It 

was case of BMW hit in which six 

people got killed. The appeal was filed 

before Supreme Court that NDTV 

must have taken permission from high 

court before telecasting the sting 

operation and it was wrong on their 

part. Supreme Court didn’t held 

NDTV liable for wrong trial and told 

that reputation was disregarded due to 

telecasting on television not because of 

any court trial. The petition by R.K 

Anand was dismissed, and he was 

eventually given punishment. This was 

one of the cases where media exercised 

their right more than normal but was 

not accused of it. And this is direct 

example of trial getting impacted by 

media but in a positive way. 

 

In a very recent case where a very 

negative impact of media trial can be 

seen is Sushant Singh Rajput case in 

which during media trials Rhea was 

defamed by calling- woman wamp, 

black magic woman, gold digger etc. 

The suicide of the actor turned into 

media investigated murder. The case 

was amplified and investigated on both 

news media and social platforms. 

Justice for SSR got trending all over 

Instagram, Whatsapp and all other 

various social platforms. Even on the 

name of Rhea and Sushant, Bengal and 

Bihar got dragged into it.  
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There was too much lies and fake news 

surrounded around this case. Due to 

this Indian society inherent misogyny 

got exposed. In this case throughout 

whole time a parallel media trial was 

going on which got hyped to a whole 

new level. It marked too much 

invasion of one’s privacy rights. Such 

media trials just not only impact fair 

trial, but it is a mockery of criminal 

justice system of India.  

 

In state of Maharashtra vs. Rajendra 

Gandhi it was told by the Supreme 

Court that- A separate and parallel trial 

by media leads to miscarriage of justice 

and also develops an indirect pressure 

upon judges to act according to them. 

It creates and sets norms and 

prejudices among the people even 

before delivering justice to them.  

 

It is always presumed that one is 

innocent until proven guilty and that 

presumption should never be 

                                                
165 200th Report of Law Commission, Trial by 
Media Free Speech and Free Trial under 

destroyed by unnecessarily defaming 

the accused by unfair media trials. The 

present scenario affects not only 

victims and accused but also judges 

and whole administration.165  

 

It is often seen that media trials really 

get hyped in high profile cases like in 

Arushi Talwar case and Sushant Singh 

Rajput case and often important issues 

get neglected. Media is fourth pillar of 

democracy and it should act in 

independent way not under influence 

of political party or for any unforeseen 

profits.  

 

Influence of media on accused 

Media trials create indirect pressure on 

fair trials, court authorities and police 

too according to their predetermined 

judgment. It becomes very difficult for 

suspect who has right to fair trial. Even 

if court decides in favor of suspect he 

has to work a lot on his image as media 

Criminal Procedure Code, 1973, 
Government of India (2006).  
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trials leads to defamation of the 

suspect. 

 

How are contempt of court and 

media trial related? 

Any act or publication which harms 

the dignity of the court or lowers down 

its value by interfering in its matters 

and administration of justice is tended 

to be called as contempt of court. 

Contempt of Court Act, 1971 is made 

to protect the administration of justice 

and is practiced in both civil and 

criminal courts. In state of 

Maharashtra vs. Rajendra Gandhi166 

the media house published an article of 

the deceased father which depicted his 

version of story. In this court 

afterwards claimed that this interferes 

with the ongoing trials which are going 

in the court and will affect the case as 

a whole.  

 

In India if contempt of court happens 

then it amounts to reasonable 

restriction on freedom of speech and 

                                                
166 (2005) 2 SCC 686. 

expression. The court is one of the 

highest independent authority and 

thus to protect the dignity of that 

institution this restriction is imposed 

throughout the country. Under Article 

19(2), exceptions are given for 

freedom of speech and expression and 

contempt of court also falls under the 

same. The Act also contains provisions 

related to freedom of press with 

relation to court trials and their 

interferences and limits which can 

affect administration of justice in long 

run.      

 

The main idea behind making these 

exceptions is that  certain rights cannot 

be misused in spite of the fact that it is 

fundamental right and thus certain acts 

and provisions become essential for 

survival of democracy. Under the 

Indian Constitution, the Supreme 

Court and High Court can punish 

anyone responsible for contempt of 

court under Articles 129 and 215. 

Article 129 states that Supreme Court 
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with its power has all the powers to 

punish anyone who performs any 

contempt of court. Article 215 states 

that High Court within its power can 

punish anyone who performs 

contempt of court. 

 

By making these provisions under the 

Indian Constitution and also making 

separate acts for putting restrictions on 

freedom of speech and expression 

protects and sustains the justice and 

balance in our society, nobody can 

misuse their rights and it will overall 

preserve administration of justice. It 

improves and protects the prestige and 

reputation of not only judicial 

institutions but also of authorities 

which can face indirect pressure 

because of this interference.  

 

Media trials also come under the ambit 

of contempt of court. It is duty of our 

media channels to distribute 

information, but it does not come 

under their ambit to comment on it 

                                                
167 1998 (4) SCC 592. 

according to their predetermined 

propaganda. They can be held 

accountable for their actions too. The 

trial of media should never affect the 

trial of the court because it can never 

be a fair trial then. It will always be 

because of the unnecessary pressure 

being created outside the court. In 

Reliance petrochemicals vs. Indian 

Express newspaper court said that if 

there is any publication which affects 

influence any matter which is still 

pending in the court they can be 

punished for criminal contempt.167 

 

In Bombay High Court, a judge said 

that the decisions today are influenced 

by whiskey bottles and it was not 

considered under contempt of 

court.168 If anything done by media 

houses obstructs the very dignity of 

the court it should come under 

contempt of court.  

 

Media is often seen scandalizing the 

issues mostly of high-profile cases and 

168 1990 (92) BOM LR 270 
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giving their opinion and decision 

before verdict of the court. Proper 

administration of justice is sole 

responsibility of every institution 

including press of any kind. 

 

What are the norms which should 

be followed by media trial? 

With the restrictions imposed on press 

in some of the exceptional situations, 

it is also important to preserve and 

protect this institution and to maintain 

it properly by properly improving its 

standards. To ensure the same, the 

Press Council of India was set up in 

1966 with the above-mentioned 

objectives to protect and reserve forth 

pillar of democracy. Press Council of 

India serves as a watchdog of our 

journalism and also works in the 

matters of freedom of our press. 

 

The Council can set up policies related 

to press and their powers and limits. 

The Press Council of India also stats 

                                                
169 Norms of Journalistic Conduct, Press 
Council of India (2019).  

media to practice some ethics and 

norms while practicing their trials. 

There should be proper conduct and 

parameters which should be applied 

while exercising their rights. The news 

and information which is provided by 

the media houses should be unbiased, 

not for their predetermined profit and 

should be precise and accurate.169  

 

It serves as a watch as anybody can 

make complain to the council 

regarding any publication or any other 

matter which is further explained in 

Section 14(1). The Press Council of 

India sets some norms which properly 

states accuracy and fairness, right to 

privacy, no unnecessary defamation, 

no comments and fake news for 

personal profit, plagiarism or any other 

misuse of journalism.  

 

The norms give major importance to 

privacy of individual and states that 

any unnecessary interference without 
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any permission in individual’s right 

should not be practiced. It is 

mentioned in norm 14, 15 and 16. 

When some heinous crimes are done 

like rape or kidnapping privacy of an 

individual becomes more important 

and as a press one should respect it and 

protect it. In case of minor children, 

sexual abuses or any matter which can 

be very derogatory to persons 

reputation should not be shown and 

privacy must be maintained. 

 

Sometimes press goes after personal 

family member and friends of the 

victim and accused and uses it to 

increase their viewers which should 

never be done. The relatives of the 

victim and accused are mostly 

innocent and they should not be 

defamed by taking out their names and 

identity in public. One more important 

norm which should be avoided is false 

claims and facts which are not at all 

accurate to show to public. It develops 

                                                
170 Norms of Journalistic Conduct, Press 
Council of India (2019).  

certain prejudices in the mind of 

general public170. 

The facts should always be cross 

checked, and the interview should be 

taken of the individuals which know of 

the facts properly without any breach 

to right to privacy. There should be 

proper standard of accuracy and 

fairness should be followed by the 

court. The media houses in their trial 

should never give the verdict and 

decision when the trial is still not 

completed and going in the court. 

 

The most wrong intention is portrayed 

by media houses when they have 

personal biases towards any particular 

issue. Improper motives should never 

be practiced by media trials. Also press 

as a whole should always keep in mind 

that they protect and maintain integrity 

of judicial officers. They should never 

make any matter especially high profile 

scandalous.  
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But we have often seen media houses 

not following this guidelines and 

norms in general day to day 

journalism. They don’t take these 

guidelines sincerely and their own 

motives and profits become very 

important. With making of proper 

norms and guidelines the council 

should start working on proper 

implementation to see better results. 

 

But sometimes press council can be 

seen selective about media too. In the 

recent case when Arnab Goswami got 

arrested press council of India asked 

Maharashtra Government to submit 

all important facts concerning the 

arrest.   

 

The press council stated that violence 

is not even an answer to journalism 

and it be practiced not for any personal 

grudges. But press council is mostly 

bound by its duties related to news 

agencies so the question arise was 

                                                
171 MP Lohia Vs State Of  West Bengal, 
Appeal 219 Of 2005. 

whether it was right to intervene in this 

particular matter.  

 

The press council of India is also 

responsible to summon, receive 

complaints, issue warnings etc. The 

complaints which are filed belongs to 

two categories- so one is filed by the 

press and one is filed against them. 

 

Press council should help media 

institutions by providing them proper 

independence but not until misuse it. 

They should properly form conduct 

and look after standards of media 

houses which they are using. The press 

council of India has certain limitation 

too- It can issue guidelines and norms 

but cannot penalize any agencies.    

 

Some of the instances of freedom of 

speech with respect to media trials are- 

 

1. In M.P Lohia vs. West Bengal171 

the media took interview of the 
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victim’s family and at that time 

trial was still pending in the 

court. The interview created 

prejudice among the people and 

hence affected the fair trial.      

2. In Sanjeev Nanda172 case 

NDTV did a sting operation of 

hit and run and killing over six 

people out of it. The channel 

shows the clip of Nanda bribing 

the witness not to open his 

mouth. The case was again 

opened, and his petition got 

dismissed and Sanjeev Nanda 

was then convicted by the court. 

3. In Manu Sharma vs. State of 

Delhi173 murder of young 

women was done. The accused 

in this particular case was son of 

a very powerful politician. 

Media started trials and 

reported all witnesses being 

taken aback and failure of 

justice. The trial was started 

again due to pressure put down 

                                                
172 State Vs. Sanjeev Nanda 2012 (8) SCC 450. 
173 AIR 2010 SC 2352.  

by media and this accused got 

convicted. 

4. In Nupur Talwar vs. Centre 

Bureau of Investigation174 the 

media interfered in this matter 

on whole new level by 

breaching privacy of the 

members, defaming the whole 

family and even the dead girl. 

Media dug out whole personal 

matters related to her parents 

and accused them. They were 

framed as murders by the media 

houses. They were given life 

imprisonment due to the hype 

created around the case. In 

appeal made to Allahabad high 

court it was then held that CBI 

is at fault. Due to unnecessary 

media trial in this particular case 

Arushi’s parents were held 

guilty before any verdict of 

court. 

5. One of the most important case 

is media guidelines case Sahara 

174 AIR 2012 SC 1921. 
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India Real Estate corporation 

ltd. vs. SEBI175 in which 

Supreme Court was working on 

guidelines for the ongoing 

media. At that time one channel 

did unauthorized leak of private 

communication which was 

connected to settlement 

procedure of lawyers from two 

sides. Supreme court said that in 

exceptional cases as this it can 

severely affect administration of 

justice.    

6. In Agra vs. Rohtak Singh it was 

held that contempt of court can 

be charged against media if -fair 

trial is interfered, media houses 

do it for their personal motives 

or maintenance of rule of law is 

disturbed. 

 

Critical Analysis 

Freedom of speech and expression is a 

basic right for an individual and same 

goes for media too. They have very 

freedom to practice this right by their 

                                                
175 AIR 2012 SC 3829.  

own for fair democracy. But recently a 

competition can be seen within the 

media houses and it sometimes take 

unhealthy turn when every media 

house wants to be on first position. 

Sometimes because of this they start 

providing fake news and lies for their 

own personal benefit. Because of it 

prejudices get created in mind of 

general public due to sensitization of 

news in false manner.     

 

The media trials should never affect 

ongoing fair trials in court. Everybody 

until convicted by the court is held 

innocence but due to false reporting 

many times accused is held guilty 

without court letting it decide. It also 

damages reputation of person while 

interfering with the administration of 

justice. Often it is seen that media goes 

on interviewing victim’s relatives, 

family and friends not just hurting 

their sentiments and defaming them 

but also affecting court trials by 

making it one sided. One of the results 
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of this kind of reporting is it make 

perception of people which are firm 

and then cannot be easily changed 

putting indirect pressure on court and 

its authorities. 

 

The media has full right to report flaws 

of system and investigate in that 

matter, but they should not go beyond 

a particular ambit. Media trials should 

never be the reason of creating 

confusions and to make people deviate 

from actual facts. They should never 

think of manipulating the public for 

their own personal agendas. 

 

Accused has right to fair trial and they 

should never get affected by any 

outside source and the decision should 

be uninfluenced and without any 

pressure by the court only. The role of 

media in administration of justice is 

very important they can make the 

justice meet or can break them. Media 

should not be selective in picking up 

                                                
176  Norms of Journalistic Conduct, Press 
Council of India (2019) 

their stories to public. There should 

never be any unnecessary hype created 

by media houses especially in high 

profile cases and giving less weight age 

to other issues.  

 

Media is one of the most useful tools 

of democracy but it should not affect 

the democracy itself. It should choose 

to be impartial. No media trials should 

pronounce their judgment even when 

it is not formally ordered by the court. 

Improper motives and personal biases 

are sometimes seen towards particular 

issue of different channel. Each media 

house should be open to all kind of 

issues and respect people’s privacy176.  

 

Media is mandated to follow certain 

ethics and norms and if press is not 

taking it sincerely then they should be 

properly and strictly implemented. 

Contempt of court is a very important 

tool for balance between freedom of 
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speech and expression and media 

trials.  
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CONCLUSION 

 

This paper thoroughly analyzed the connection between freedom of speech and 

media trials. It states separately what does freedom of speech and expression and 

media trial means and also combination between the two. It introduces to us the 

problematic scenario happening due to ongoing media trials its positive and negative 

impact. It talks about how rapid growth of media trials is affecting our everyday life. 

It states how media trials impact administration of justice. Media houses should use 

their right to freedom of speech and expression by investigating and reporting flaws 

which are not seen or missed by our society but within a particular ambit.  

 

Media should act independently without any personal benefits and should let 

judiciary do their role without any interference in the trial until there is some 

investigation done by media unknown to court.   One of the major cases of media 

trial is of R.K Anand where NDTV a news channel conducted a sting operation and 

showcased it on their channel. It was case of BMW hit in which six people got killed. 

The petition by R.K Anand was dismissed, and he was eventually given punishment. 

This was one of the cases where media exercised their right more than normal but 

was not accused of it. And this is direct example of trial getting impacted by media 

but in a positive way. But media is seen sometimes defaming the relatives of accused 

and victims which should not be done by media houses.  

 

The hypothesis is true for nowadays but there are some ways in which it can be 

avoided- Media trials should respect privacy of the person until the matter comes 

into public record. Privacy should be ensured of relatives of victims and accused. 

When media has to report rape, kidnapping and abduction of women and children 

media privacy of that individual should be maintained. No names and photographs 
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and other particulars should be published and circulated. Names and photographs 

of children and infants as an outcome of sexual abuse and forcible marriage should 

not be published and circulated.  

 

Media houses should never get associated with anybody for their profit or 

predetermined propaganda and should not spread fake news. They should also never 

reveal name and photographs of relatives of victim and accused. Media should never 

try to create any controversy and confusion which is not true. They should not 

indulge in imaginary and nonexistent facts which can create confusion and 

prejudices in mind of its consumers. Media houses should recheck the facts and 

should provide accurate and fair information about an issue.  Strict standards of 

accuracy, transparency and fairness before providing and circulating any news out in 

public.  

 

Media is fourth pillar of our democracy and is very important and integral part of 

democracy. But every victim has right to privacy and every accused has right to fair 

trial which should never be affected by media trials and they should respect it.  There 

is this saying- Innocence until proven guilty. Thus, a proper separate law should be 

created for administration of justice in context with media trials. 
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THE ACHMEA RULING: 

IMPLICATIONS AND VIABILITY OF 

THE INVESTMENT COURT SYSTEM 
-ARNAV SRIVASTAVA* 

 

ABSTRACT 

 

The CJEU’s landmark pronouncement in Case C-284/16, Achmea, holds a 

grim future for BITs concluded within and outside the EU framework. The 

ruling will have significant impact on the investor-state arbitration mechanism 

around the globe. The judgment will undoubtedly advance contemporary policy 

debate over the future of intra ISDS application in disputes between member 

states and the growing want for a permanent multilateral forum for investor-state 

dispute resolution. Considering EC’s claim that ISDS “suffers from a 

fundamental lack of trust”, Achmea becomes the focal point around which the 

international investment arbitration juggernaut revolves. As many as 22 member 

states of the EU, including the UK, endorsed a join political declaration 

articulating their intention to terminate intra-EU BITs among them. The push 

to establish an investment court system will gain momentum in the coming years. 

It remains to be seen whether such a system would be viable in the current scheme 

of ISDS in the EU region.  

 

Keywords:  Achmea, Investment Arbitration, Investment Courts, 

EU law, ISDS.  
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INTRODUCTION 

 

EU Law and the investment 

arbitration mechanism have shared a 

rather adversarial relationship in 

contemporary practice. Described by 

EC Commissioner Cecilia Malmström 

as a system suffering from a 

‘fundamental lack of trust by the 

public’177, its continued viability within 

the EU framework has further been 

thrown into question subsequent to 

the decision of the Court of Justice of 

the European Union (hereinafter 

“CJEU”) in Slovakia v. Achmea178. The 

Court’s decision reasserted the 

autonomy and primacy of EU law in 

domestically governed investment 

                                                
177 European Commission Press Release 
IP/15/5651, Commission proposes new 
Investment Court System for TTIP and other 
EU trade and investment negotiations (Sept. 
16, 2015).   
178 Case C-284/16, Slovak Republic v. 
Achmea B.V., 2018 E.C.R. 158 (hereinafter 
Achmea). 
179 Pavel Šturma, Reform of Investment Dispute 
Settlement and Developments in EU Investment 
Law: Is there any future for investment treaty 
arbitration in Europe? Some comments in the light of 
Achmea decision, 12 ESIL Conference Paper 
Series, 3, (2018); Carola Glinski, Achmea and 
its Implications for Investor Dispute Settlement, 

disputes. The most important 

observation by the Court was its ruling 

that the arbitration clause in the 

concerned BIT was incompatible with 

EU law. The judgment, much to the 

astonishment of practitioners and 

scholars,179 reversed the analysis of AG 

Wathelet, who opined that the arbitral 

tribunal established under Art. 8 of the 

BIT is “court or tribunal of a Member 

State” within the meaning of Art. 267 

of Treaty on the Functioning of the 

European Union (hereinafter 

“TFEU”).180 Although this 

interpretation of the Court applies to 

only intra-EU bilateral treaties, the 

reasoning may extend to investment 

agreements with third countries,181 

University of Copenhagen Faculty of Law 
Legal Studies Research Paper Series, paper 
no. 2019-70, 2, (2018). 
180 Opinion of AG Wathelet delivered on 19 
September 2017 in Achmea. 
181 For a detailed analysis of Achmea’s impact 
on agreements with third countries, see 
Laurens Anksersmith & Layle Hughes, 
Implications of Achmea: How the Achmea Judgment 
Impacts Investment Agreements with Non-EU 
Countries, CIEL & ClientEarth, 6. For 
European Commission’s attempt to address 
these issues, see Case T-644/16, ClientEarth 
v. Commission (July 11, 2018).  
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which were earlier immune to the 

European Community law.182  

 

Typical ISDS provisions with respect 

to including courts as arbiters in the 

process do not strive to preserve EU 

legal autonomy. The list of cases that 

support the court’s view in Achmea is a 

long one.183 The court’s interests were 

primarily vested in resolving the 

incompatibility of the specific dispute 

settlement provision with EU law, and 

did not extend to substantive 

protections under model BITs such as 

fair and equitable treatment and 

expropriation clauses. This line of 

reasoning gives substance to the 

argument that this ruling is primarily 

concerned with the autonomy of the 

EU legal order in international dispute 

                                                
182 Hanno Wehland, “Intra-EU Investment 
Agreements and Arbitration: Is European 
Community Law an Obstacle?”, 58 INT’L and 
COMP. L. Q. 298, 297-320 (Apr., 2009). Also, 
see Case C-26/62 Van Gend & Loos 
Nederlandse Tariefcommissie, 1963 ECR 1 
(5 Feb. 1963).  
183 See Opinion 2/13 (Accession of the EU 
to the ECHR), EU:C:2014:2454; Opinion 
1/09 (Unified 
patent litigation system), EU:C:2011:123; 
Opinion 1/00 (European Common Aviation 

resolution and only secondarily with 

investment arbitration.184 

 

This article seeks to undertake a study 

to highlight and examine the evolution 

of the relationship between EU law 

and the ISDS mechanism, the 

apparent implications on the future of 

ISDS mechanism in Europe, and 

scrutinize the viability of the proposed 

investment court system (hereinafter 

“ICS”) in light of the Achmea ruling. 

 

THE ACHMEA JUDGMENT 

 

The Court’s preliminary attention in 

the case was drawn towards answering 

a three-fold question that incidentally 

attached to the dispute between 

Achmea and the Republic of Slovakia, 

Area), EU:C:2002:231; Opinion 1/92 
(Renegotiated European Economic Area), 
EU:C:1992:189; Opinion 1/91 (European 
Economic Area), EU:C:1991:490; Opinion 
1/76 (European Laying-up Fund for Inland 
Waterway Vessels), EU:C:1977:63. 
184 B. Hess; “The Fate of Investment Dispute 
Resolution after the Achmea Decision of the 
European Court of Justice”, TDM 5 (2018) 
in EU, Investment Treaties, and Investment 
Treaty Arbitration - Current Developments 
and Challenges. 
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under the1992 Netherlands-Czech 

Republic BIT.185 Slovakia alleged 

incompatibility of EU law with Art. 8 

of the concerned BIT, the arbitration 

clause, and raised an enquiry on this 

point of law in the Court.  

 

I.  Factual Background 

 

The dispute arose pursuant to 

Slovakia’s partial reversal of its 

previous liberalization of the national 

health market. Achmea, a company 

based in Netherlands, invested in a 

subsidiary company to take advantage 

of a 2004 legislation passed by the 

Slovak government that allowed 

private companies from other EU 

States to offer sickness insurance 

services to the customer base. 

Subsequent to the reversal in 2006, 

                                                
185 Agreement on Encouragement and 
Reciprocal Protection of Investments 
between the Kingdom of the Netherlands 
and the Czech and Slovak Federative 
Republic signed on 29 April 1991, 2242 
UNTS 224. 
186 Interestingly, Slovakia’s contention 
regarding preclusion of arbitration was 
supported by the EC, citing the provisions 

Achmea found itself unable to 

distribute the profits accrued from its 

operations.  

 

II. Arbitral Proceedings and 

Further Referrals 

 

Achmea initiated arbitration 

proceedings against Slovakia under the 

provisions of Art. 8 of the BIT. A 

German court awarded damages to 

Achmea to the tune of € 22 mil, which 

was challenged unsuccessfully by 

Slovakia186 before the Higher Regional 

Court, Frankfurt, who then 

approached the Federal Court of 

Justice. The latter stayed the 

proceedings and referred the dispute 

to the CJEU for a preliminary ruling 

on the questions of compatibility of 

arbitration with EU law and whether 

under Art. 351 of the TFEU. For a more 
comprehensive analysis from a customary 
international law perspective, cf. Art. 59 of 
VCLT. Several arbitral tribunals have 
rejected this view. For reference, see Masdar 
Solar & Wind Coop. U.A. v Kingdom of 
Spain, ICSID Case No. ARB/14/1, (2018), ¶ 
306-324. 
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the ISDS mechanism can be dispensed 

with for disputes of a similar nature. 

 

III.  Decision 

 

The Court answered a three-fold 

question with respect to the preclusion 

of arbitration within the EU 

framework, in light of the provisions 

of the TFEU. They are enumerated 

below for convenience: 

 

(a) Do the provisions of Art. 344 

preclude the invocation of an 

arbitration clause in a pre-

accession intra-EU BIT, where 

the proceedings were instituted 

not until after such accession? 

(b) If the proposition is answered 

negatively, does Art. 267 TFEU 

preclude the invocation of the 

clause? 

(c) If not, does Art. 18(1) preclude 

such application of the 

proceedings? 

                                                
187 Achmea, supra note 2, ¶ 32. In the Court’s 
opinion, the same is enshrined in Art. 344 of 
the TFEU. 

Answering the first two questions 

positively, the Court’s ruling is 

reflected in the reasoning it employed 

to arrive at the said conclusion. Firstly, 

an international agreement cannot 

affect the allocation of powers fixed by 

the Treaties or, consequently, the 

autonomy of the EU legal system187; 

and secondly, the autonomy of EU law 

with respect both to the law of the 

Member States and to international 

law is justified by the essential 

characteristics of the EU and its law.188 

 

Thus, the Court went on to hold 

arbitration clauses, such as the one in 

question, to be incompatible with EU 

law and that investment tribunals are 

not competent to decide questions 

related to its field.  

 

 

 

188 Id., at ¶  33. 
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EVOLUTION OF THE 

RELATIONSHIP BETWEEN 

ISDS AND EU LAW 

 

It is no secret that the Commission 

wants to minimize the use of the 

traditional ISDS in resolving disputes 

arising out of BITs. It was not long ago 

that the Union’s Trade Commissioner 

titled ISDS as “the most toxic acronym 

in Europe”.189 The mechanism has 

evoked strong reactions from 

campaigners and officials alike who’ve 

alleged that it has a stranglehold over 

elected parliaments and national 

courts, undermining democratic 

governments’ rights to regulate in 

public interest. The sentiment has 

persisted over years of investment 

arbitration jurisprudence. Although 

                                                
189 Paul Ames, ISDS: The most toxic 
acronym in Europe, POLITICO (Sept. 17, 
2015, 4:28 PM), 
https://www.politico.eu/article/isds-the-
most-toxic-acronym-in-europe/. 
190 For illustration, see Philip Morris v. 
Uruguay, ICSID Case No. ARB/10/7, 
(2016). “The phrase “fair and equitable 
treatment”, customary in relevant bilateral 
agreements, indicates the standard set by 
international law for the treatment due by 
each State with regard to the property of 

tribunals have been sympathetic to 

governmental regulatory safeguards, 

they have appended a cautionary 

disclaimer to the orders, placing strong 

emphasis on preserving high standards 

of investment protection and setting a 

low threshold for attracting state 

liability. Standard treaty practice has 

made way for a ‘need for balancing of 

interests’,190 a common ground that 

doesn’t seem to be quite satisfactory 

for governments and their fulfilling of 

policy objectives. 

 

EU member states have not been 

reluctant to adopt comprehensive 

negotiating investment treaty 

models191 suiting their domestic 

foreign nationals. […] The standard required 
conforms in effect to the “minimum 
standard” which forms part of customary 
international law.”  
191 From a historic perspective, the ISDS 
mechanism and treaty model negotiation are 
a European legal innovation. For further 
reading, see A. NEWCOMBE & L. PARADELL, 
LAW AND PRACTICE 
OF INVESTMENT TREATIES: STANDARDS OF 
TREATMENT 45 (2009). 
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requirements and economic realities.192 

Parallel to general EU investment 

treaty practice, the member states have 

developed these models as strong, 

liberal instruments that aggressively 

protect investor rights and interests. 

This phenomenon found expression in 

what came to be known as best 

practices193 of states. An important 

cornerstone of these practices is the 

feasibility of a country’s procedural law 

to expropriate assets of a foreign 

investor.194 EU caselaw on point does 

not deviate from the 

recommendations of the Union in 

setting standards for investment 

protection. 

                                                
192 Intra-investment activity suggests the 
members are parties in more than half BITs 
concluded globally. Reports by both the EC 
and the UNCTAD (UN Commission on 
Trade and Development) place the number 
of treaties signed at 2000, as of 2018. See 
United Nations Conference on Trade and 
Development (UNCTAD), Investment 
Policy Hub Database. Interestingly, intra-EU 
treaties concluded do not even constitute ten 
percent of the above number.  
193 Catharine Titi, “International Investment Law 
and the European Union: Towards a New 
Generation of International Investment 

There was a significant change in the 

relationship when the Treaty of Lisbon 

came into force in 2009.195 The best 

practices referred to above were 

gradually integrated with and replaced 

by elaborate investment law policies of 

the EU, reflected in various 

preliminary treaty drafts thereafter. 

This transitional phase made way for 

‘new generation agreements’ marking a 

paradigm shift in trade policies. 

According to UNCTAD, these 

agreements are characterized by “a 

recognition of the role of investment 

as a primary driver of economic 

growth and development, and a desire 

to pursue sustainable development 

through responsible investment”.196 

Agreements”, 26 EUR. J. OF INT’L L. 640, 639-
661 (2015). 
194 Communication from The Commission to 
The Council, The European Parliament, The 
European Economic And Social Committee 
And The Committee Of The Regions, at 4, 
COM (2012) 673 final (Nov. 14, 2012). 
195 Treaty of Lisbon Amending the Treaty on 
European Union and the Treaty Establishing 
the European Community 2007, OJ C306, at 
1; Treaty on the Functioning of the European 
Union, as adopted by the Treaty of Lisbon 
(TFEU) 2010, OJ C83/49, Arts. 206–207. 
196 Towards A New Generation Of 
International Investment Policies: Unctad’s 
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The Commission is also of the view 

that these changes will allow host 

economies to cultivate robust 

regulatory mechanisms to safeguard 

and prioritize national interests.  

 

Despite the Union’s attempts to 

centralize decision-making 

competence over issues pertaining to 

foreign direct investment among other 

issues, nascent EU investment policies 

actively engage state machineries 

allowing country-specific exceptions, 

and academic critique in the evolution 

of the process. According to Catherine 

Titi, “new generation agreements […] 

guarantee a modicum of regulatory 

flexibility and ensure that such 

principles shall be observed without 

                                                
Fresh Approach To Multilateral Investment 
Policy-Making, UNCTAD, No. 5, July 2013.  
197 Catherine Titi, EU Investment Agreements and 
the Search for a New Balance: A Paradigm Shift 
from Laissez-faire Liberalism Toward Embedded 
Liberalism?, 86 Columbia Foreign Direct 
Investment Perspectives (2013). 
198 Martins Paparinkins, International Investment 
Law and the European Union: A Reply to 
Catharine Titi, 26 EUR. J. OF INT’L L., 665, 
663-670(2015). 
199 The most prominent standards of 
treatment of investors in investment law like 

the menace of sizeable compensation 

awards hanging like the sword of 

Damocles over public policy-

making”.197  

 

Contemporary EU policies hint 

progress towards a more balanced 

approach between ‘investor protection 

and the Union’s right to regulate’, 

although, what a balance regime 

should be like is an issue of great 

ambiguity.198 The TFEU, along with 

secondary agreements in the form of 

charters, envision certain fundamental 

freedoms that act as minimum 

standards of treatment for protection 

of investors.199 The precise scope of 

the Union’s competence200 to dictate 

investor protection standards remains 

non-discrimination, protection from 
regulatory expropriation practices, and due 
process are afforded in primary EU law, viz. 
Art. 18 of the TFEU, Arts. 17, and 47 of 
Charter of Fundamental Rights of the EU, 
respectively. 
200 In the present context and discussion, the 
term means sovereignty. Shared 
competencies of the Member States and the 
Union with regards to concluding 
international agreements and over specific 
subjects, such as FDI, is an issue of debate 
among scholars. For a comprehensive 
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uncertain. Despite the unsaid 

complexities of the EU legal order and 

the convergence of individual legal 

systems with each other, and 

collectively with a supranational legal 

system, the EC treaty makes BITs, and 

to that extent, the dispute settlement 

mechanism, coterminous the domestic 

laws of Member States. In absence of 

legal certainty, the Union has 

cautioned Member States to set aside 

discriminatory arbitral clauses from 

several treaties, which in their opinion, 

lead to fragmentation and 

discrimination based on nationality.201 

Actions in contravention these 

directives have seen the commencing 

of infringement procedures against 

them.202  

                                                
perspective on the dichotomy and correlation 
of this exclusiveness and mutuality, see 
DANIEL C. K. CHOW & THOMAS J. 
SCHOENBAUM, INTERNATIONAL TRADE LAW: 
PROBLEMS, CASES AND MATERIALS 124 
(2008). For a detailed description of types of 
competencies, see DERRICK WYATT & ALAN 
ASHWOOD, EUROPEAN UNION LAW 125 (5th 
ed.2006). 
201 Supra, note 4, Glinski at 7.  
202 The procedures were initiated against five 
countries, predominantly newly acceded 
Eastern European countries. The 

IMPACT ON INTERNATIONAL 

AND INTRA-EU INVESTMENT 

ARBITRATION 

 

The court’s ruling in Achmea follows a 

carefully curated doctrinal system 

forged and fostered by the CJEU to 

preserve the primacy of EU law amidst 

the evolving impressions of dispute 

settlement within the Union member 

states. The doctrinal support excludes 

any law or rule that disregards or is 

incompatible with EU law.203 The 

ISDS mechanism adopted by member 

countries in concluded agreements 

allows the awards rendered by 

tribunals to be enforced. The finality 

of these decisions is what imparts the 

uniqueness and appeal to this system 

Commission’s request cited the BITs as 
“outdated and incompatible with EU law”, 
adding that “such extra assurances, though, 
admittedly, warranted at the time the 
agreements were entered into, are ultra vires 
the single market rules the countries are now 
subject to” (emphasis added). For more, see 
https://ec.europa.eu/commission/presscor
ner/detail/en/IP_15_5198.  
203 C-6/64, Costa v. ENEL, 1964 ECR 585; 
C-106/77, Amministrazione delle Finanze 
dello Stato v. Simmenthal, 1978 ECR 629. 
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of resolving legal disputes, something 

that has now been put into danger. The 

future of intra-EU ISDS has been 

thrown into an existential crisis.204 In 

its current form, the ruling in Achmea 

applies stricto senso to intra-EU bilateral 

investment agreements. But, in a more 

holistic view, Achmea also covers 

agreements concluded with third 

parties.  

 

Another point made by the CJEU in 

respect of violation of any provision of 

the BIT was that to resolve such a 

dispute, EU law must be taken into 

account, in case of agreements 

concluded within the Union, which 

tribunals under the current mechanism 

are not competent to do. This means 

that jurisdiction to adjudicate upon 

questions related to violation of the 

BIT vests with courts part of the 

judicial system. This poses a huge 

                                                
204 Jens Hillebrand Pohl, Intra-EU Investment 
Arbitration after the Achmea Case: Legal 
Autonomy Bounded by Mutual Trust?, 14 EUR. 
CONST. L. REV. 788, 767-791 (2018). 
205 Peter Nikitin, The CJEU’s Achmea Judgment: 
Getting Through the Five Stages of Grief, KLUWER 

problem and jeopardizes ongoing 

disputes. The proper limits of the 

judgment are yet to be worked out and 

will be at the mercy of future 

deliberation. 

 

From a practitioner’s point of view, as 

nascent and apprehensive as it may be, 

the Achmea ruling is, in general terms, 

detrimental to investor confidence and 

investment arbitration.205 The bar 

imposed by the Court on tribunals will 

negatively impact the process of 

arbitration and in the event of non-

enforceability of arbitral awards, will 

create unimaginable roadblocks in 

resolution of disputes.  

 

EC’S PROPOSED REFORMS IN 

THE ISDS MECHANISM 

 

European countries are one of the 

most frequent users of the existing 

ARB. BLOG (April 10 2018), 
http://arbitrationblog.kluwerarbitration.co
m/2018/04/10/cjeus-achmea-judgment-
getting-five-stages-grief/.  
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mechanism to resolve disputes.206 The 

proposed reforms to the current 

investor-state settlement dispute 

system (hereinafter “ISDS”) 

contemplate the creation of a 

permanent multilateral forum and seek 

to replace international tribunals with 

investment courts to fortify domestic 

investment protection.207 The concept 

of investment courts is not a new 

invention. These specialized tribunals 

are pencilled in the dispute resolution 

mechanism as potent legal tools 

through international agreements to 

protect foreign investments (IIAs). 

The creation of ad hoc and institutional 

tribunals to facilitate international 

arbitration and protect investor 

interest is not very distanced from the 

idea of the investment courts system 

(ICS) proposed by the EU, but this 

new system also introduces pioneering 

                                                
206 Facts and Figures on Investor-to-State Dispute 
(ISDS), at 5 (Mar. 12, 2015), 
http://trade.ec.europa.eu/doclib/docs/201
5/january/tradoc_153046.pdf.  
207 Supra, note 28, at 785. In the opinion of 
the author, “an investment court might be 
the only way that satisfies the requirements 
for being a ‘court common to a number of 

changes to the mechanism by 

replacing the former with a permanent 

adjudicatory body and an appeal 

mechanism. 

 

ICS embraces modern treaty trends 

that intend to eradicate the inherent 

and well-documented lack of 

legitimacy, transparency, predictability, 

and an inefficient review mechanism in 

the ISDS, among other deficiencies.208 

The Union’s initial enthusiasm and 

broad acceptance of standards of 

treatment for foreign nationals and 

investor rights protection gradually 

receded over time, eventually 

becoming subject of legislative 

scrutiny which stressed on “the need 

to safeguard States’ right to regulate”. 

After public consultation, the 

Commission ascertained areas of 

concern, one among them being “the 

Member States’ and thus would be ‘within 
the judicial system of the EU’ for purposes of 
Article 267 TFEU”. 
208 Juan Miguel Alvarez, How Innovative Is the 
EU’s Proposal for an Investment Court System: A 
Comparison between ICS and Traditional Investor-
State Dispute Settlement 1-50 (Eur. Union L., 
Working Paper No. 41, 2020). 
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relationship between domestic judicial 

system and ISDS”.209 The highlight of 

the 2015 study released by the 

Commission included a proposal to 

establish an investment court “with 

tenured judges with the vocation to 

replace the bilateral mechanism”.210 

The Commission’s proposed 

investment court system’s 

compatibility with EU law received 

Advocate General Bot’s approval,211 

who cited Ch. 8 of CETA, specifically 

Arts. 8.28 and 8.29, as evidence of 

parties to strive for ‘legal certainty in 

the decisions rendered at the first 

instance’.212 

 

The Commission’s argument flows 

from decades of treaty jurisprudence 

on the issue of legal predictability and 

consistency that ensures investment 

security and investor confidence. 

Deciding in the context of the FTA 

signed with Singapore, the Court 

concluded that the Union’s 

competence is not ‘unlimited’ and is 

shared by each Member State, whose 

individual approval on such issues in 

various IIAs remains expedient. 

Currently, the proposal has been 

incorporated in a number of Free 

Trade Agreements (FTAs) including 

CETA and EU-Singapore Trade 

Investment Protection Agreement, 

although the negotiations with the US 

on the Transatlantic Trade and 

Investment Partnership (TTIP) are on 

hold.  

 

  

                                                
209 European Parliament resolution of 6 April 
2011 on the future European international 
investment policy (2010/2203(INI)). 
210 Id. at 4. 
211 Opinion 1/17, Request by Kingdom of 
Belgium, Advocate Bot’s Opinion. 

http://curia.europa.eu/juris/document/doc
ument.jsf?text=&docid=210244&pageIndex
=0&doclang=EN&mode=lst&. 
212 Id. at ¶ 24. 
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CONCLUSION 

 

The Achmea ruling has given significant weight and confidence among 

practitioners to the proposition of the ICS becoming a reality beyond 

paper and in practice. As already mentioned, the Union was entrusted 

with legal competence to decide on issues pertaining to foreign direct 

investment. The question of the extent of this competence, however, 

remain unresolved until the ECJ’s opinion on the issue.213 According 

to one commentator, the judgment is “formalist, inward looking and 

hostile to the harmonious co-existence between EU and international 

law”.214 

 

The Achmea ruling confirms the Union’s distrust of the traditional 

ISDS mechanism provided for in bilateral treaties concluded by 

Member States. A need for a permanent court was also hinted by the 

ECJ, which called upon tribunals constituted under Art. 8 (and by 

effect other tribunals under such provisions) of the concerned BIT to 

interpret and apply the “fundamental principles of EU law”.215 A 

complete abandonment of the ISDS mechanism remains a distant and 

unthinkable possibility. The proposed two tier system finds its judicial 

efficacy in the tried and tested WTO dispute settlement mechanism, 

which also provides for the aggrieved party to contest the decision and 

                                                
213 Opinion 2/15 Of the Court, available at, 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=190727&pageIndex=0&do
clang=EN&mode=req 
214 Panos Koutrakos, The Autonomy of EU Law and International Investment Arbitration, 88 NORDIC J. 
OF INT’L L. 48, 41-64 (2019). 
215 Achmea, ¶ 42. 
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avail protection of an appellate mechanism.216  But such developments 

will undoubtedly diminish the appeal of arbitration and lay to waste 

years of jurisprudence on the subject.  
 

  

                                                
216 Investment in TTIP and beyond – the path for reform, European Commission, pp. 9. 
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THE WILDLIFE (PROTECTION) ACT, 

1972: A CRITICAL EVALUATION 
-SOURAV REDDY* 

 

INTRODUCTION 

 

Enacted by the Indian Parliament in 1972, the Wildlife (Protection) 

Act provides safeguards for the myriad flora and fauna in our 

country217. The Act provides protection to the country’s diverse wild 

animals, birds and plant species to ensure ecological and 

environmental safety. This is done by laying down certain rules and 

restrictions on the hunting of animal species, depending upon how 

endangered the species are and on the classification of forests and 

ecological zones into protected areas.218 

 

To such extent, through this paper, we briefly introduce the history 

and certain salient features of the Wildlife Act. Post such initiation, 

we aim to evaluate the efficiency of the Wildlife Act, both in its 

provisions as well as its implementation. After such evaluation, we 

will compare India’s approach to wildlife protection with that of the 

US jurisdiction. Finally, we will provide suggestions as to how India 

can improve its approach towards wildlife protection and truly 

utilize the vast potential of its treasure-trove of flora and fauna.  

  

                                                
* Student, O.P Jindal Global University. 
217 Wildlife (Protection) Act, 1972. 
218 Wildlife (Protection) Act, 1972, s 9. 
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HISTORY OF WILDLIFE 

PROTECTION IN INDIA 

 

During the British rule, wildlife 

protection was not a priority in India. 

The first such law passed by the British 

government was the Wild Birds 

Protection Act, 1887 to prohibit the 

possession and sale of certain bird 

species219. This was later replaced by 

the Wild Birds and Animals Protection 

Act, 1912 which expanded the scope 

of wildlife protection to include 

endangered animals and plant 

species220. However, not being a 

priority, the implementation of these 

Acts was weak with no real concern 

about the flora and fauna of the 

country, hunting was prominent and 

was practiced by the British.221 

 

                                                
219 Wild Birds Protection Act, 1887 
220 Wild Birds and Animals Protection Act, 
1912 
221 A. Samant Singhar, "Laws for protection 
of wildlife in India: Need for awareness 
towards implementation and 
effectiveness." (Indian forester 128, no. 10 
2002), pp 1113-1114. 

It was only in 1960 that the issue of 

wildlife protection in order to prevent 

the extinction of certain species came 

to the forefront. 222The reasons for this 

development are as follows: 

 

1. Many plant and animal species 

were seeing a rapid decline in 

numbers. For example, at the 

start of the 20th century, 

arounds 40000 tigers resided in 

the forests of India. However, 

by 1972, a census proved that 

this number had drastically 

plummeted to around 1827.223 

2. The rapid decline in flora and 

fauna made the government 

realize the potential damage it 

could cause to the climate and 

the ecosystem and the resulting 

ecological imbalance. 

222 Ibid 
223 Appukuttan Damodaran, "The project 
tiger crisis in India: moving away from the 
policy and economics of 
selectivity.", (Environmental Values 2007), pp 
61-77. 
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3. The Wild Birds and Animals 

Protection Act in existence for 

the protection of wildlife at the 

time was inconsequential as the 

punishments awarded to 

poachers and traders of wildlife 

products were completely 

disproportionate to the massive 

financial gain they would accrue 

from these activities.224 

4. Prior to 1960, there were only 5 

National Parks in the country 

for the protection of wildlife 

which was grossly 

insignificant.225 

5. No classifications for forests 

were evident and forest dwellers 

received no significant 

gratification or material 

substantive rights. 

 

                                                
224 A. Samant Singhar, ‘Laws for protection of 
wildlife in India: Need for awareness towards 
implementation and effectiveness.’ (2002) 
128(10) Indian forester 1113, 1114 and Wild 
Birds and Animals Protection Act, 1912 
225 Bisht, Ranvir Singh, National Parks of 
India (1995) Publications Division Ministry 
of Information & Broadcasting. 

WILDLIFE PROTECTION ACT, 

1972 

 

The advent of the Wildlife Protection 

Act in 1972 (hereinafter referred to as 

“The Act”) ushered India into a new 

era of ecological and environmental 

awareness. It provided protection for a 

listed species of plants, animals and 

birds and was also the first Act in India 

to establish a proper network of 

ecologically important protected areas 

in the form of sanctuaries, national 

parks and conservation, community 

and tiger reserves226. The Act did not 

allow the commercial exploitation of 

forests products, both in sanctuaries 

and national parks227. Even local 

communities were allowed to 

accumulate this produce provided they 

prove bona fide requirements.228  

 

226 A. Samant Singhar, "Laws for protection 
of wildlife in India: Need for awareness 
towards implementation and 
effectiveness." (Indian forester 128, no. 10 
2002), pp 1113-1114. 
227 Ibid  
228 Wildlife (Protection) Act, 1972, s 36A (1) 
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SALIENT FEATURES OF THE 

ACT: 

 

1. The Act provided for the 

creation of wildlife advisory 

boards229, wildlife wardens230, 

and gave them powers and 

responsibilities for the 

protection of particular areas. 

2. It helped India become part of 

the Convention on 

International Trade in 

Endangered Species of Wild 

Fauna and Flora (CITES), 

which is a multilateral treaty 

with the objective of protecting 

endangered plants and 

animals.231 

3. This Act marked the first time 

in the creation of a 

comprehensive list of 

endangered plants and animals 

                                                
229 ibid, s 33(B). 
230 ibid, s 4. 
231 A. Samant Singhar, ‘Laws for protection of 
wildlife in India: Need for awareness towards 
implementation and effectiveness.’ (2002) 
128(10) Indian forester 1115. 

was prepared in India. The Act 

prohibited the hunting of these 

endangered species. It also 

prepared six different schedules 

allotting carrying degrees of 

protection to certain categories 

of wildlife. Animals in the first 

two schedules were absolutely 

protected and hunting or 

trading of them attract 

maximum penalties. The 

schedules classifying plants and 

animals not in imminent danger 

also mention species that may 

be hunted.232 

4. Finally, the Act also provided 

for various statutory boards like 

the National Board for 

Wildlife233 and National Tiger 

Conservation Authority.234 

While the former was 

constituted to advise the central 

232 Krushnamegh Kunte, ‘The Wildlife 
(Protection) Act and conservation 
prioritization of butterflies of the Western 
Ghats, southwestern India.’ (2008) Current 
Science 729. 
233 Willife (Protection) Act, 1972, s 5A. 
234 Ibid, s 38(L). 
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government on different issues 

around wildlife conservation in 

India and given supreme 

powers to approve all matters 

related to wildlife, formation of 

sanctuaries and national parks, 

the latter was formed solely to 

strengthen tiger conservation in 

India to put the highly 

endangered tigers on a path of 

revival from potential 

extinction. 

 

EVALUATION OF THE 

WILDLIFE PROTECTION ACT, 

1972: 

 

As discussed above, the Act brought 

about a systematic change to the then 

existing environmental and wildlife 

protection laws. The parent Act, 

provided relevant safeguards to vast 

biodiversity areas, promoted habitat 

                                                
235 Ibid, s 51. 
236 Sara Oldfield, The Trade in Wildlife: 
Regulation for Conservation (Earthscan 
Publications 2003) 78. 

protection and criminalised poaching 

with certain exceptions.235 With 

significant amendments to the parent 

act, the Act has tried to stand in line 

with the international obligations and 

to conform to the Structural 

Adjustment Programme (SAP) 

brought along with the Economic 

Policy.236 To such extent, this section 

will analyse the positive impacts of the 

Act, its role in reducing wildlife crime 

and then examine its potential 

shortcomings.  

 

   The Act, which started as a 

regulatory legislation on wildlife 

protection progressed to becoming a 

very inclusive protection system in 

India in the recent years. The Act 

helped facilitate an increase in the total 

size of protected areas and establish 

more than 104 national parks and 551 

wildlife sanctuaries to date.237 Post the 

237 Mousami Ghosh, ‘Protected areas and 
biodiversity conservation in India’ 2019 (237) 
Biological Conservation  
< 
https://doi.org/10.1016/j.biocon.2019.06
.024 > accessed 01 October 2020. 
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extinction of the Cheetah during the 

mid-20th century (due to excessive 

hunting and habitat destruction); the 

Act has prevented any other extinction 

of endangered animals since its 

enforcement.238 The Act even 

accorded special status to endangered 

species and enforced strict 

penalisation measures to prevent 

further loss of wildlife.239 The Act 

prohibited hunting, its abetment and 

helped significantly reduce poaching 

incidents in India.240 To supplement 

the Act, the government of India 

formulated various notifications and 

projects for the promotion of wildlife 

protection. One such project included; 

Project Tiger, launched in 1973 with 

an ambitious target on increasing 

domestic tiger population.241 The 

                                                
238 Ibid.  
239 Arup Poddar, ‘Effectiveness of Forest and 
Wildlife Laws in India’ (2017) 3(4) IJIR 382. 
240 Wildlife (Protection) Act, 1972, s 51. 
241 Rajesh Gopal, ‘Monitoring Tiger Status 
and Habitat’ (National Tiger Conservation 
Authority) 
<https://ntca.gov.in/assets/uploads/Repor
ts/AITM/Field_guide_2004.pdf > accessed 
05 October 2020. 

project receiving an annual allocation 

of 54.2 Million Dollars for the year 

2016-17, helped revive India’s tiger 

population by 33% between 2014 and 

2018, above its target goals.242 With the 

subsistence of the Act, the 

government has also actively worked 

on providing compensation to villages 

in protected areas, promoting local 

ecotourism and create a holistic 

wildlife protection scheme.243 

 

However, the Act has been subject to 

significant criticism for certain 

inherent loopholes and enforcement 

practices. The fundamental 

identifiable flaw within the Act is its 

isolationist approach in treating tribal 

and indigenous communities.244 

Though the Act was to sufficiently 

242 BBC Reporter, ‘India tiger census shows 
rapid population growth’ (BBC, 29 July 2019) 
<https://www.bbc.com/news/world-
asia-india-49148174> accessed 07 October 
2020.  
243 The Indian Forests Act, 1927. 
244 Madhusudan, M. D, ‘Of Rights and 
Wrongs: Wildlife Conservation and the 
Tribal Bill’ 2005 (40)(47) E&P, 4893, 
<www.jstor.org/stable/4417419> Accessed 
10 Oct. 2020. 
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recognise the rights of forest dwellers 

and provide them with proper 

settlements, it was misused and 

facilitated to displace indigenous 

communities.245 It was passively used 

as an instrument for eviction from 

protected areas.246 The enforcement 

history has also stood in clear 

contrast247 with its declared objective, 

that “due regard has also been given to 

the rights of the people”.248 The 

objects of the Act also provided the 

Wildlife Advisory Board with powers, “to 

suggesting ways and means to 

harmonise needs of the tribals and the 

protection of wildlife”.249 However, 

there has been no harmonisation 

between the wildlife and the tribal 

                                                
245 Ibid.  
246 Vyralakshmi, G, ‘A Critical Study On 
Wildlife (Protection) Act, 1972 With Special 
Reference To Compensation’ 2018 (120) 5 
IJPAM 2285, 
<https://acadpubl.eu/hub/2018-120-
5/2/197.pdf > Accessed 12 Oct. 2020. 
247 Niraj, Krausman, ‘A stakeholder 
perspective into wildlife policy in India’ 2011 
The Journal of Wildlife Management < 
https://doi.org/10.1002/jwmg.263 > 
Accessed 10 Oct. 2020. 
248 Wildlife Protection Act, 1972, Statement 
of Objects and Reasons. 

community till date.250 This existing 

framework is also in clear violation of 

India’s international obligation to the 

1957 Convention Concerning the Protection 

and Integration of Indigenous and Other 

Tribal and Semi-Tribal Populations in 

Independent Countries.251 The convention 

mandated its member states to involve 

indigenous communities in the wildlife 

protection process and required the 

state to allow the co-existence of such 

communities and wildlife in protected 

areas.252  

 

Over and above, some 

conservationists support the position 

of “isolation and exclusion” in 

protecting forest areas.253 Their 

249 Ibid.  
250 Pankaj Sekhsaria, ‘Conservation in India 
and the Need to Think beyond 'Tiger vs. 
Tribal' 2007 (39) 5, Association for Tropical 
Biology and Conservation 575.  
251 328 UNTS 247 
252 Ibid.  
253 Peter Ellis, ‘The role of property rights in 
shaping the effectiveness of protected areas 
and resisting forest loss in the Yucatan 
Peninsula’ 2019 PLoS ONE 14(5): e0215820. 
<https://doi.org/10.1371/journal.pone.021
5820> accessed October 12, 2020. 
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principle argument planks on the 

theory that the co-existence of human 

and wildlife is not a possibility.254  

 

However, the other side believes that 

such communities do not hamper the 

protection of wildlife, highlighting the 

historical perspectives on mutual co-

existence and holding it as 

“undisturbing”.255 This apparent 

disagreement, coupled with the 

ignorance of indigenous rights and the 

non-cohesive of the enforcement 

systems has been the fundamental 

shortcomings of the Act. Though the 

Forest Rights Act, 2006 and other 

legislations have begun providing 

indigenous community rights256, the 

primary protectionist provisions of the 

                                                
254 Ibid. 
255 M D Madhusudan, ‘Revisiting the tigers vs 
tribals trope’ (DowntoEarth, 23 July 2019) 
<https://www.downtoearth.org.in/blog
/forests/revisiting-the-tigers-vs-tribals-
trope-65782> accessed 07 October 2020. 
256 Madhusudan, M. D. ‘Of Rights and 
Wrongs: Wildlife Conservation and the 
Tribal Bill’ 2005 40 (47) EPW 4893–4895. 
257 Akash S. Karmakar, ‘The Lacunae In 
Wildlife Protection Laws In India’ ELAW 
<http://www.elaw.in/forest/wildlife/lacun

Wildlife Act lack enforcement, 

highlighting institutional 

incompetency.257  

 

A case study of the Bishnoi 

community in Rajasthan, who are 

known for their wildlife protection and 

conservation practices, showed the 

possibility of community-based 

protectionism.258 Though such 

communities have helped in 

addressing wildlife protection, there 

exists no framework to accommodate 

communities in wildlife protection. 

This lack of stakeholder recognition in 

wildlife laws is a major setback to its 

enforcement. Lack of infrastructural 

resources to commit to technologies 

fighting 259 has remained an 

aewildlife-Akash.pdf> accessed 10 October 
2020. 
258 Reichert, Alexis. ‘Sacred Trees, Sacred 
Deer, Sacred Duty to Protect: Exploring 
Relationships between Humans and 
Nonhumans in the Bishnoi Community’ 
2015 
<https://ruor.uottawa.ca/handle/10393/32
877> accessed 9 October 2020. 
259 Niraj, Shekhar Kumar, ‘Sustainable 
Development, Poaching, and Illegal Wildlife 
Trade in India’ 2009 
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impediment to its enforcement.260 Due 

to such poor enforcement, since 2015 

till 2018, only 2269 people have been 

arrested in poaching cases, of which 

only 1,224 cases were registered, and 

124 convictions were recorded261. 

These positives and shortcomings 

need significant evaluation and 

changes to make the Act effective and 

to improve wildlife protection coupled 

with international compliance.   

 

COMPARISON OF INDIAN 

WILDLIFE PROTECTION 

LAWS TO US WILDLIFE 

PROTECTION LAWS: 

  

The US federal system enacted the 

Endangered Species Act, 1973 

(hereinafter referred to as the ‘ESA’) as 

the primary law to protect threatened 

or endangered plants and animals 

                                                
<https://repository.arizona.edu/handle
/10150/194196> accessed 9 October 2020. 
260 Richa Sharma, ‘With 10 percent 
conviction rate poachers roam at large’ (05 
August 2018) 
<https://www.newindianexpress.com/t
hesundaystandard/2018/aug/05/with-
10-percent-conviction-rate-poachers-

along with their habitat. The ESA 

prima facie appears to be a relatively 

inclusive and a more integrative 

system, wherein it provides laws not 

only for wildlife protection but 

regulates human activity near wildlife 

habitats as well. The ESA provides 

legal protection and classification of 

areas which include categories like the 

national land, national wildlife land, 

wild and scenic rivers, 

acquirable/convertible lands, and 

national parks while in India, although 

the concept of and national parks exist, 

the law is largely exhaustive in 

recognizing various specialized wildlife 

areas considering the rich domestic 

biodiversity262.  

 

A major drawback of India’s wildlife 

protection laws is the non-inclusion of 

foreign species under the ambit of the 

roam-at-large-1853577.html> accessed 9 
October 2020. 
261 Ibid  
262 Lusi Apriyani, Fahmi Yoesmar AR and 
Marta Erwandi, 'Comparison of Wildlife 
Protection Law Between Indonesia And The 
United States' (2018) 4 Hasanuddin Law 
Review. 
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law. The Act was aimed at 

safeguarding and protecting 

indigenous species and did not address 

the trafficking of foreign species via 

India. This was in direct contravention 

to the provisions of the United 

Nations Convention of International 

Trade in Endangered Species of Wild 

Flora and Fauna (CITES).263 The 

CITES prohibited the purchase and 

sale of certain recognized international 

flora and fauna species that were on 

the verge of extinction.264 Although 

the CITES put together a list of 

animals, each member country was 

required to amend domestic laws to 

inculcate the enforcement of the 

CITES provisions. However, no such 

amendment to the Act has been 

enacted in India to govern the 

                                                
263 Convention on International Trade in 
Endangered Species of Flora and Fauna 
(adopted 3 March 1973, entered into force on 
1 July 1975) 993 UNTS 243 (Washington 
Convention)  
264Akash S. Karmakar, ‘The Lacunae In 
Wildlife Protection Laws In India’ ELAW 
<http://www.elaw.in/forest/wildlife/lacun
aewildlife-Akash.pdf> accessed 10 October 
2020. 
265 Ibid.  

domestic trade of these species nor 

have any notifications been issued to 

enlist these species under India’s 

domestic laws. India also contains 

2.9% of threatened species designated 

under the IUCN list and the Act 

provides no special status to most of 

the enlisted species.265 The ESA on the 

other hand provides direct protection 

by prohibiting any action that could 

threaten the existence of these 

endangered species.266 Furthermore, 

forest land in the US is completely 

under the control of the federal 

government 267 whereas in India, as 

mandated by the 42nd amendment, the 

subject of forests was shifted to the 

concurrent list, causing certain quasi-

federal conflicts in legislating upon 

266U.S. Program, 'Endangered Species 
Program | Laws & Policies | Endangered 
Species Act' (Fws.gov, 2020) 
<https://www.fws.gov/endangered/laws-
policies/esa.html> accessed 17 October 
2020.  
267 'State of Forests and Forestry in The 
United States | US Forest Service' 
(Fs.usda.gov, 2020) 
<https://www.fs.usda.gov/speeches/state-
forests-and-forestry-united-states-1> 
accessed 23 October 2020. 



 
Corpus Juris                                                                                                      ISSN: 2582-2918  
The Law Journal   website: www.corpusjuris.co.in 

 
 
 
 

  CORPUS JURIS|108 

these matters268. Moreover, in India, 

with the presence of tribal 

communities and forest-dwellers, the 

clear ambiguity in the Act proves 

consequential to wildlife protection.  

 

Although the Indian system does not 

provide a comprehensive framework 

of accommodation and protection, 

India has progressed as a 

conservationist in animal abuse and 

welfare. India is the first Asian country 

that has banned cosmetic testing on 

animals through the Drugs and Cosmetics 

Rule, 2014269. Till date, the US has 

refused to provide a blanket ban on 

cosmetic testing, holding the US 

wildlife protection laws as utilitarian in 

form, with the principle motive 

towards maximization of profits by 

                                                
268 Ibid  
269 Drugs and Cosmetics Act 1995. 
270 'India More Progressive Than US on 
Animal Welfare Policies' - India News, 
Firstpost' (Firstpost, 2020) 
<https://www.firstpost.com/india/india-
more-progressive-than-us-on-animal-
welfare-policies-976907.html> accessed 13 
October 2020. 

enforcing exploitative practices in 

animal abuse and welfare270.  

 

Next, the Act in India provides limited 

recognition and protection of marine 

wildlife, largely attributed to the lack of 

taxonomical data and research. Certain 

endangered species such as the Golden 

Mahseer, are facing threats of extinction 

due to the lack of legislation and 

protection for similar marine and 

aquatic species in the Act271. Unlike 

India, the US Marine Mammal 

Protection Act, 1972 is a 

complementing legislation to the ESA 

that accorded protection for marine 

life in the US272. Unlike the US’ 

provisioning of marine protected areas 

that have banned commercial fishing, 

the Indian law remains silent on the 

inclusivity of marine life within the 

271 Akash S. Karmakar (Elaw.in, 2020) 
<http://www.elaw.in/forest/wildlife/lacun
aewildlife-Akash.pdf> accessed 23 October 
2020. 
272'Marine Mammal Protection Act' (Fws.gov, 
2020) 
<https://www.fws.gov/international/laws-
treaties-agreements/us-conservation-
laws/marine-mammal-protection-act.html> 
accessed 12 October 2020.  
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Act.273. The US federal government 

takes significant steps to assess animal 

status and welfare periodically274. The 

government on identifying eminent 

threat to a particular species/habitat, 

actively converts such zones into 

critical habitat areas and enforces strict 

penalization measures and hunting 

bans275. Such lack of an immediate 

response system and an inaccuracy in 

habitat identification, and wildlife 

classification appear detrimental to 

India’s progression in wildlife 

protection.  

 

SUGGESTIONS GOING 

FORWARD: 

 

The protection of wildlife can be 

achieved only if both flora and fauna 

are preserved, directly promoting 

complete habitat rejuvenation. The 

                                                
273Akash S. Karmakar (Elaw.in, 2020) 
<http://www.elaw.in/forest/wildlife/lacun
aewildlife-Akash.pdf> accessed 23 October 
2020. 
274Akash Karmakar (Elaw.in, 2020) 
<http://www.elaw.in/forest/wildlife/lacun
aewildlife-Akash.pdf> accessed 01 October 
2020.  

Act clearly does not include any 

effective measures in disallowing 

activities that have a depleting 

potential on the flora (like 

deforestation and deprivation of 

habitat).276 The equation of flora 

protection should be exact to the 

protection afforded to the fauna in 

Indian forests. Though the Indian 

Forests Act, 1927 provides for 

significant flora protection, the 

inaction towards its proper 

enforcement is detrimental to the 

whole of wildlife. This combined 

protection needs improvements on 

fronts of enforcement, stakeholder 

duty and improved centre-state 

mechanisms for the prevention of 

commercialisation and its 

preservation.277  

 

275 Ibid. 
276 M Krishnan, ‘The Wildlife (Protection) 
Act of 1972: A critical appraisal (1973)’, 
Economic and Political Weekly, vol 8 no 11 
(1973). 
277 Ibid. 
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Secondly, the act must also provide for 

the inclusive representation of forest 

dwellers and tribal communities as 

significant stakeholders in wildlife 

protection. Only by including 

significant stakeholders in the process, 

there can be an all-encompassing 

system which will primarily allow for 

effective implementation of the Indian 

wildlife laws. The definition of wildlife 

as per Section 2(37)278, has been 

subject to criticism for its exhaustive 

understanding of flora and fauna. To 

accommodate most species requiring 

protection, it must be amended to 

include the classification of “aquatic 

and land vegetation”279 and such 

inclusion must also provide equivalent 

protection to these species as being 

part of protected habitats. The 

definition of the term ‘animal’ under 

Section 2(1), must also provide 

classification and inclusion of certain 

                                                
278 Wildlife (Protection) Act of 1972, s 2 (37), 
279 M Krishnan, ‘The Wildlife (Protection) 
Act of 1972: A critical appraisal (1973)’, 
Economic and Political Weekly, vol 8 no 11 
(1973). 
280 Wildlife (Protection) Act, 1972, s 2(1) 

species of beetles and flies. To 

accommodate these species, the 

definition must include a category of 

“floral vegetation” and enlist such 

categories’ vulnerability status within 

the Act.280 

 

The insertion of Section 36 (A), (B), 

(C), and (D) in the Wildlife 

(Protection) Amendment Act of 2002, 

allows the state government to declare 

any area owned by the government, 

particularly the areas which link one 

protected area with another, as a 

conservation reserve and formulate a 

management committee to manage the 

maintenance of the reserve.281 This 

provision should be seen as a primary 

indicator of the need for the state to 

ensure that while the state extends its 

control over several community lands, 

the effective management of those 

lands should remain with its key 

281 Krishnayan Sen. “Wildlife Protection: 
Scope of Community Participation in New 
Act.” Economic and Political Weekly, vol. 39, no. 
7, 2004 and Wildlife (Protection) 
Amendment Act, 2002, ss 36 (A) (B) (C) and 
(D). 
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stakeholders. Similarly, we suggest that 

various other such provisions should 

be added to the Wildlife Protection 

Act, 1972 as it allows the government 

to identify and declare new types of 

protected areas, also provide a formal 

structure and a feeling of inclusiveness 

to the local communities who often 

believe that their interests have been 

ignored. 

 

The sensitisation of local communities 

and government officials goes a long 

way in promoting wildlife welfare. The 

                                                
282 Badola R, 'People And Protected Areas In 
India’ 2020 < 

government should empower these 

stakeholders through training and 

capacity-building programmes. The 

focus on communication, education, 

awareness creation is to be practised 

for improving conservation practices 

in villages.282 Such measures can help 

improve the overall efficacy of the Act 

both on legislation and enforcement, 

helping create ecological balance and 

promote wildlife restoration. 

 

 

http://www.fao.org/3/x3030e05.htm > 
accessed 9 October 2020.  
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CONCLUSION 

 
Having analysed the historical evolution of the Wildlife Act, its critical 

evaluation and success, the paper has presented the grim reality of 

wildlife protection in India. To address these problems, there must 

now be focus on legislative action in correcting historical errors and 

allowing for international compliance. The injustice done to the 

community-based wildlife protection system must be addressed, and a 

more inclusive protection system must be enforced. Only with 

renewed vigour and increased community participation, there can be 

true restoration of the Indian flora and fauna. 
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WORKING OF COMPULSORY 

LICENSING IN THE 

PHARMACEUTICAL SECTOR OF 

INDIA: A CRITICAL STUDY 
- JACOB MICHAEL* 

 

ABSTRACT 

 

Compulsory licensing in present time is a significant concept yet it is not widely 

discussed in India. India being a developing nation with welfare goals also has to 

accommodate the needs of a sizeable category of the population that belongs to the 

lower strata.   In view of safeguarding the general public interest it becomes 

important for the laws to be strongly and clearly established. The concept of 

compulsory licensing predominantly comes into play in the pharmaceutical sector. 

The pharmaceutical sector of any country has a key role to play in the wellbeing 

of the nation. They essentially supply life-saving drugs required for the survival 

of the people of the nation.  The existing legal framework that regulates 

compulsory licensing in India is inadequate in nature. It is primarily contained 

in Section 84 and 92 of the Patents Act of 1970. This paper seeks to highlight 

the gaps in the existing legal framework relating to compulsory licensing and 

advocates reshaping the same. Moreover, the communication between the firms 

who want to attain a license is very vague as there’s no established procedure in 

place to guide the communication between firms in this regard. A higher based 

regulation is needed to be placed in an effort to sufficiently be able to cater to 

                                                
* Student, School of Law, Christ (deemed to be) University. 
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requirements of the society as a whole. Furthermore, this paper also examines 

various international standings on compulsory licensing and how it could be 

applied in India for the betterment of its domestic laws. Lastly, this paper also 

pursuits to explain the obligations that developed countries have in terms of aiding 

and providing underdeveloped and developing nations in instances where the 

developed nation has developed a drug that is life enhancing or lifesaving which is 

beneficial and vital for the world as a whole.  

 
Keywords: Compulsory, Licensing, Patents, Pharmaceutical, Authorization, 

Drugs, Life-Saving 
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INTRODUCTION 

 

Compulsory licensing is a topic 

covered under the ambit of Intellectual 

Property Law. Compulsory licenses 

are substantially defined as 

"authorizations sanctioning a third 

party to make, use, or sell a patented 

invention without the patent owner's 

consent."283 It is pertinent to note that 

the patent owner still has rights over 

the patent, even after a compulsory 

license is accorded to a third party 

which also includes a right to be paid 

for copies of the products that is made 

under the compulsory licence. This is 

a concept recognized at the national, as 

well as the international level. At the 

national level, the concept of 

compulsory licensing is contained in 

the Indian Patents Act of 1970 and the 

TRIPS Agreement deals with 

compulsory licensing at the 

international level. One of the primary 

                                                
283 Aayush Sharma, Compulsory License: The 
Most Happening Section Of The Patents Act, 1970, 
https://www.mondaq.com/india/paten
t/435044/compulsory-license-the-most-
happening-section-of-the-patents-act-

areas where compulsory licensing 

comes into picture is that of the 

pharmaceutical industry. The 

invention, production and supply of 

various life-saving drugs is managed by 

these pharmaceutical companies. The 

cost of these drugs invented is usually 

high and unaffordable by the common 

man. This is where the need for 

compulsory licensing steps in. In order 

to ensure that these necessary drugs 

are rendered to the public at an 

affordable and reasonable price, 

compulsory licensing is granted by 

Government, to the person who has 

applied for the license of the particular 

drug. When a pharmaceutical company 

creates a drug, which is essential for a 

specific, life-threatening condition and 

then the company charges an 

exorbitant amount for its access, the 

Government or interested persons, in 

order to make it more promptly 

accessible to the public at a moderate 

1970#:~:text=Compulsory%20licenses%
20are%20generally%20defined,specificall
y%20given%20under%20Chapter%20XV
I.  
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and appropriate rate, can request the 

Controller, for grant of compulsory 

licensing. Once granted, the concerned 

pharmaceutical company has to give 

access to their drug.  

 

The current legal framework regulating 

compulsory licensing is contained in 

Section 84 of the Indian Patents Act, 

1970 which states that any person, 

irrespective of whether he is the holder 

of the license of that Patent, can make 

a request or apply to the Controller for 

grant of compulsory license on expiry 

of three years, when any of the 

subsequent conditions is satisfied – 

 

- the reasonable requirements of 

the public with respect to the 

patented invention have not 

been satisfied 

- the patented invention is not 

available to the public at a 

reasonably affordable price 

                                                
284 Nayanika Shukla, India: Compulsory Licensing 
In India, 

- the patented invention is not 

worked in the territory of 

India.284 

 

In addition to Section 84, even Section 

92 deals with an aspect of compulsory 

licensing. Section 92 gives the 

Controller, a right to suo moto 

issuance of compulsory license 

pursuant to a notification by the 

Central Government in situations of- 

 

- National emergency 

- Circumstances of extreme 

emergency 

- Public non-commercial use 

 

However, in practice, this Section 92 

has not been put to use even once till 

date. 

Additionally, the Controller also takes 

other factors into consideration before 

granting the license, such as the 

character of the invention, the ability 

and competence of the applicant to 

https://www.mondaq.com/india/paten
t/772644/compulsory-licensing-in-india  
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use the product for public benefit and 

the reasonability.285  

 

Furthermore, Section 92A also is 

essential when we talk about 

compulsory licensing. This Section 

states that the compulsory licence shall 

be available for manufacture, 

production and exportation of 

patented pharmaceutical product to 

any country having insufficient or no 

manufacturing ability in the 

pharmaceutical sector for the 

respective product to channelize 

public health problems.286 

 

At the international level, the concept 

of compulsory licensing is embodied 

in the TRIPS Agreement which came 

into effect in January 1995. The 

agreement allows compulsory 

licensing as part of the agreement’s 

                                                
285 World Trade Organisation official website, 
https://www.wto.org/english/tratop_e
/trips_e/public_health_faq_e.htm  
286 Aayush Sharma, India: "Compulsory 
Licensing" – Every Request For Compulsory 
License Will Not Be Granted And Special Powers 
Of The Government In Exceptional Circumstances, 
https://www.mondaq.com/india/paten

general effort to strike an equilibrium 

between endorsing access to prevailing 

drugs and promoting study and 

progress into new drugs. However, the 

term “compulsory licensing” itself has 

not been used within the TRIPS 

Agreement. Instead, the phrasing 

“other use without authorization of 

the right holder” appears in the title of 

Article 31 of the Agreement. The 

TRIPS Agreement does not explicitly 

list the reasons and explanations that 

might be used to rationalize 

compulsory licensing. In Article 31, it 

does mention national emergencies, 

other conditions of extreme urgency 

and anti-competitive practices in 

specific, but only as basis when some 

of the standard requirements for 

compulsory licensing do not apply, 

such as the necessity to try for a 

voluntary licence first.  

t/576540/compulsory-licensing-every-
request-for-compulsory-license-will-not-
be-granted-and-special-powers-of-the-
government-in-exceptional-
circumstances#:~:text=According%20to
%20the%20said%20Article,to%20address
%20public%20health%20problems.  
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The Doha Declaration on TRIPS 

Agreement also becomes important as 

it refers to various aspects of TRIPS, 

which also includes the right to grant 

compulsory licenses and the liberty to 

regulate the grounds based on which 

licences are decided, the right to 

ascertain what exactly constitutes a 

national emergency and conditions of 

extreme urgency, and the autonomy to 

establish the regime of exhaustion of 

intellectual property rights. The Doha 

Declaration also clarifies on how the 

members have the autonomy to 

choose how they want to deal with the 

exhaustion in a way that is best suited 

to their domestic policies and 

objectives.  

 

Moreover, there is also the “Paragraph 

6 System”, which is basically a system 

put in place by the WTO in order to 

tackle the potential barrier that the 

TRIPS Agreement imposes in cases 

when a country falls short of its own 

production ability and wants to import 

some medicines from another country 

that holds the patent for it and where 

a compulsory license is required for 

the production. Under the “Paragraph 

6 System”, a new arrangement of 

compulsory license is created to 

particularly for the export of life-

saving drugs. However, the usage of 

this special compulsory licensing 

essentially requires a notification from 

the WTO.  There are primarily 3 types 

of notifications- 

 

i) importing member’s one-off 

general notification of 

intention to use the 

Paragraph 6 system (not 

required for least-developed 

country members); 

ii) importing member’s specific 

notification of the details of 

the needed pharmaceutical 

products and other details 

required under the 

Paragraph 6 system; 

iii) exporting member’s 

notification of grant of a 

compulsory licence for 
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export and conditions 

attached to it.287 

 

These notifications have to be signed 

by the concerned authorised 

government official. This in turn will 

also help ensure transparency.   

 

RESEARCH QUESTIONS 

 

1. Whether an international 

obligation should be imposed 

on developed nations to 

provide access to the life-saving 

drug invented by them to the 

developing and underdeveloped 

nations that require the same? 

2. Should the current law be 

amended in order to ensure that 

the Central Government 

mandatorily grants compulsory 

licensing to any life-saving drug 

invented irrespective of any 

other considerations?  

 

 

                                                
287 Supra Note 3.  

LITERATURE REVIEW 

 

A parallel to the concept of 

compulsory licensing can be drawn to 

the much famous “Entitlement 

Theory” which was propounded by 

Robert Nozick. Nozick's entitlement 

theory comprises of three main 

principles: 

 

- The first principle talks about 

justice in acquisition. He says 

that if the initial acquisition is 

legal or if it was right, then the 

property is said to be his. 

- The second principle talks 

about justice in transfer. This 

explains how one person can 

acquire holdings from another, 

including voluntary exchange 

and gifts. 

- The third principle talks about 

the principle of rectification of 

injustice. There are so many 

individuals who acquire 

another's property without 
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permission for personal benefit; 

the law should rectify it. 

 

Nozick doesn't exclaim that property 

should be distributed. He believes that 

a property is a product of one's own 

labour. He supports the absolute right 

of a person's property. However, he 

doesn't totally deprive the state. He 

gives an example of a village where 

there is a single source of water, and 

that is the well, and it's a private 

property of a person. But this person 

cannot deprive others of taking water 

from the well. The act of depriving 

others would cause to threaten their 

existence here state can interfere to 

save the others. This can be linked to 

the issue of compulsory licensing as 

well in instances where a 

pharmaceutical company invents and 

creates a life-saving drug, and it is 

probably the only concrete cure to an 

ailment, then in such a situation, the 

company shouldn’t deprive others of 

this drug and if it does, then the State 

has to interfere and ensure it becomes 

accessible to the public.  

 

Nozick has three principles that are 

previously mentioned. A reference can 

be drawn to the second principle 

where it can be connected to the legal 

and proper mode of lending some 

other individual permission for the 

production or use of your own 

patented product for a period of time. 

Third principle can also be connected 

to this research paper as we can say 

that if there arises a necessity in the 

world and an individual possess a 

property or good that can help the 

public at large, then there can be State 

interference in the law to ensure such 

property or good is made to be 

distributed to the public so that there 

is no deprivation. In case this isn't 

allowed, then the individual can charge 

a high price for the others, which is 

absolutely unjust in nature. Another 

theory that is relevant to this research 

paper is that of ownership and 

possession. As compulsory licensing 
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deals with laws ensuring that in times 

of necessity, the law can intervene in 

possession of an individual's property 

(patented goods), which, if used could 

avoid greater harm.  This creates an 

ambiguous situation in terms of the 

ownership and possession of the 

patented drug. In order to ascertain the 

ownership and possession of it for the 

use by public, well-established laws are 

required because while it has to protect 

the rights of the patent holder, it also 

has an obligation to ensure that it is 

supplied to the public to use.  

 

The theory as a whole tells us that if a 

property is acquired and transferred in 

a just mode, then no other individual 

or law has the right to interfere in the 

said property, the law protects the 

rights of such person who has so 

patented his idea or product, but 

Robert Nozick makes a statement and 

also gives an example where he 

explains that even though the mode of 

acquiring and the transfer was just, if a 

time of necessity arises where the said 

property or good is said to be essential, 

the individual cannot deprive the 

public at large as its unfair, he tells that 

that this is where the role of state 

interfere comes in and helps provide 

justice. This can also be linked to the 

present ongoing pandemic situation, 

where the law and the respective 

authority is expected to step in to 

ensure that the patented good, i.e., the 

vaccine, is made attainable to the 

public at large in order to avoid greater 

harm.   

 

One of the principal reasons why a 

strong and comprehensive legal 

framework is needed for compulsory 

licensing is in order to ensure that 

certain life-saving drugs, or essential 

drugs are provided to the public at an 

affordable price, to prevent 

monopolisation of such drugs and 

medicines, balance out the demand 

and supply for the same in terms of 

public requirement. As mentioned 

earlier, compulsory licensing under the 

current Indian legal framework is 
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contained from Sections 84 to 94 of 

the Patent Act, 1970 but the ones that 

are relevant to this research paper is 

Sections 84, 89, 90, 92 and 92A of the 

aforementioned Act. Under Section 

84, any interested person can make an 

application before Controller for the 

grant of compulsory license. However, 

there is a pre-requisite mentioned in 

the Section, i.e., the application for 

grant of compulsory license has to be 

done at the expiration of 3 years after 

granting the patent to the patent 

holder. There are certain grounds 

mentioned in the Section under which 

the application for compulsory 

licensing an be filed. They are- 

 

- that the reasonable 

requirements of the public with 

respect to the patented 

invention have not been 

satisfied, or 

- that the patented invention is 

not available to the public at a 

reasonably affordable price, or 

                                                
288 The Patents Act, No. 39 of 1970.  

- that the patented invention is 

not worked in the territory of 

India.288 

 

Section 84(4) then states that the 

Controller on being satisfied that the 

patented invention is not operated in 

the territory of India, or that the 

reasonable requirements of the public 

with respect to the patented invention 

hasn’t been satisfied or that the 

patented invention is not accessible to 

the public at a judiciously or 

reasonably affordable price, may grant 

a license upon such terms as he deems 

fit.289 

 

Furthermore, Section 89 of the Patents 

Act, 1970 briefly mentions the general 

purposes for the grant of compulsory 

license by the Controller. It includes 2 

aspects- 

 

i. that patented inventions are 

functioned on a marketable 

measure in the territory of 

289 Id.  
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India without unwarranted 

delay and to the fullest 

degree that is rationally 

workable; 

ii. that the interests of any 

individual for the time being 

working or evolving an 

invention in the territory of 

India under the shield of a 

patent are not unethically 

prejudiced 

 

This Section firstly talks about the 

functioning of the patented invention 

on a commercial level within the 

territory of India without any undue 

interruptions in a way that’s practically 

possible and secondly, it deals with the 

protection of the rights of the patent 

holder from any unfair prejudice or the 

like. What becomes valuable to this 

research paper is how this Section 

ensures protection of the right of the 

patent holder, but at the same time also 

ensures that the patented drug is 

                                                
290 (2014) 5 AIR Bom R 242. 

available at the market at a rational 

price. 

 

The number of precedents dealing 

with the aspect of compulsory is quite 

low both nationally and internationally 

and one of the reasons for this is that 

it is a relatively new concept in India 

which primarily gained momentum 

only after the Doha Declaration. 

However, there are few judgements 

that cannot be missed when talking 

about compulsory licensing. One such 

case is that of Bayer v. Natco case290 

where Patent Office on March 9, 2012, 

granted the first compulsory license to 

Natco Pharma for the generic and 

common production of Bayer 

Corporation's Nexavar, which is a life-

saving medicine used for the treatment 

of Liver and Kidney Cancer. Bayers 

sold this drug at an exorbitant rate of 

with one month's worth of dosage 

costing around Rs 2.8 Lakh. Natco 

Pharma, on the other hand, offered to 

sell it around for Rs 9000, making it 
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inexpensive for people belonging to 

every stratum thereby accommodating 

all sections of the society. All the 3 vital 

conditions of Section 84 were satisfied 

and the verdict was taken for the 

advantage of general public at large.291 

The foremost reason why there was a 

need for compulsory licensing in the 

aforementioned case was that there 

was no alternative medicine that was 

available at the time, and the price 

charged by Bayer for the medicine was 

irrational and overpriced in nature 

thereby making it hard to 

accommodate persons belonging to 

the middle class and lower strata of the 

society. 

 

In the next case of BDR v. Bristol-

Myers Squibb's (BMS)292, which was 

filed in 2013, where a US drug maker 

Bristol-Myers Squibb held the patent 

to a very vital drug, which was an anti-

cancer drug called Dasatinib. It was a 

very crucial drug that was being used 

for the treatment of cancer and such a 

                                                
291 Supra Note 2.  

drug was neither available to the public 

in a cheap rate nor was it produced in 

India. The drug was priced around 

1,75,000Rs. for a month, thereby being 

extremely costly for the general use of 

public, and the majority population of 

India would not be able to afford it. In 

2012, BDR had filed for a voluntary 

license for the manufacture of the 

generic version of the drug to be sold 

at the price of Rs.8,100 which is way 

lesser than the initial price, and this 

would have been a lifesaver for many 

individuals who are in need of such 

drugs but when the voluntary 

application was filed, they had gotten a 

reply stating that BDR's litigation 

history would jeopardize the market 

position of Myers Squibb's (BMS). 

BDR considered this as a rejection and 

did not communicate back. In the year 

2013, BDR filed for a compulsory 

license for the same drug and provided 

prima facie that the drug did not meet 

the public requirement and it was 

highly-priced and also explained that if 

292 C.L.A. No. 1 of 2013. 
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granted with the license, they could be 

an effective solution to all these 

problems. But the said application was 

also rejected. One of the most 

important procedures before filing for 

a compulsory license was to make sure 

that the individual who applies for the 

license has communicated to the 

patent holder for a voluntary license, 

or else the said individual cannot apply 

for a compulsory license. This seems 

to be an unnecessary procedure 

incorporated as it doesn’t quite make 

sense to have a mandatory application 

for voluntary licensing before applying 

for compulsory licensing.  

 

Another significant case in this area is 

that of Lee Pharma Ltd. V. 

Astrazeneca.293 Lee Pharma, is a 

Hyderabad based Indian Pharma 

Company, that filed a Compulsory 

Licensing Application for selling and 

manufacturing the compound against 

one of the patented drugs 'Saxagliptin' 

which was used for treating Type II 

                                                
293 C.L.A. No. 1 of 2015. 

Diabetes Mellitus. According to the 

notice that was issued by the Patent 

office in August, 2015 the Controller 

informed that Lee Pharma failed to 

make out prima facie case for the 

compulsory licensing application. 

Furthermore, Lee pharma has also 

failed to prima facie show that the 

patented invention isn’t available to 

the public at a reasonable and an 

affordable price and thus no case has 

been made in such respect. This reason 

of the Controller has been guided by 

the Bayer v. UOI, where the price 

variation quoted by the applicant and 

respondent was extremely high, Rs. 

2,84,000 and Rs. 8,800 whereas in the 

present case, the price mentioned by 

the Lee pharma was immensely 

cheaper than AstraZeneca's and thus 

the Controller wasn’t able to find that 

the patented product was not 

accessible at an affordable price as per 

Section 84(1)(b) of the Patents Act, 

1970.  Section 84(1) (c) of the Patents 

Act exclaims that, the Lee pharma 
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again had failed to prima facie show 

that the Patented invention is not 

working in the territory of India hence 

the reason for upholding the 

compulsory licensing application for 

'Saxagliptin' in India failed. According 

to the Controller, the patentee is only 

obliged to provide reasons that make it 

impossible to manufacture the product 

locally in India, and that even this 

requirement embraces particularly in 

those circumstances where the 

patentee possesses manufacturing 

efficiency in India. The Controller also 

exclaimed that in the absence of any 

data relating to AstraZeneca's local 

manufacturing ability provided by Lee 

pharma, they cannot accept that a 

prima facie case under this provision 

has been made out. 

 

However, in some more cases related 

to allowance of compulsory license in 

pharmaceutical industry, the controller 

was seen to dismissed the grant on 

                                                
294 Tanu Goyal, Compulsory Licensing, 
http://www.khuranaandkhurana.com/2
017/08/03/compulsory-licensing/  

several grounds like failure to prove 

prima facie case, not applying for a 

license of patent former to the 

application for compulsory license and 

being unsuccessful in proving public 

use of the product pursued to be used 

by the compulsory license.294 It is in a 

way, an established principle that in the 

law of patents, it is not adequate purely 

to have registration of a patent. The 

Court must also consider, the strength 

of the case of the patentee and the 

strength of the defence in that case.295 

 

In certain cases, lately, the Indian 

courts have upheld the establishment 

of anti-competitive practices in the 

competition act and compulsory 

licensing in the patent act are not 

prohibiting each other; in fact, they 

have to be read together. The question 

of whether a patentee implemented 

anti-competitive practices could also 

be and considered measured by the 

Controller. However, if CCI has found 

295 Franz Xaver Huemer vs.  New Yash 
Engineers, (1996) PTC (16) 232 (Del) 
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a patentee's manner to be anti-

competitive and its finding has 

attained conclusiveness, the Controller 

would also proceed on the said basis 

and-on the principle parallel to issue 

estoppel-the patentee would be 

estopped from challenging to the 

contrary.296 

There are various scholarly articles as 

well that throw light on these aspects 

of compulsory licensing. The 

Economic & Political Weekly, 

published an article titled, 

“Compulsory Licensing of 

Pharmaceutical Patents”, which 

highlights how no compulsory licences 

have been dispensed in India under the 

amended Patents Act and that 65% of 

the Indian population still lacks access 

and entitlement to crucial medicines.297 

This itself is evidence of the fact that 

compulsory licensing in  India is so 

                                                
296 Koninklijke Philips Electronics N.V. vs. 
Rajesh Bansal and Ors., CS (COMM) 24 of 
2016. 
297 Department of Industrial Policy and 
Promotion of the Ministry of Commerce and 
Industry, Paper on Compulsory Licensing of 
Patents. 

under discussed and has barely been 

put to practice which is exactly why 

nearly 65% of the population of the 

country still struggles to get access to 

various vital medicines. This is a basic 

right that should be provided to the 

population as much as possible 

especially in a developing welfare state 

like India and a way to achieve greater 

results in this is by way of compulsory 

licensing. The grounds of "reasonable 

requirements of the public" or 

"reasonably affordable price" can be 

legally challenged and such a process 

usually tends to be very lengthy and its 

outcome also is quite uncertain. This is 

why it becomes crucial that such 

grounds need to be clearly and 

unambiguously elaborated upon. 298 

Another issue that arises while 

deciding the question of grant of 

compulsory licensing is determination 

298 Compulsory Licensing of Pharmaceutical Patents, 
Economic and Political Weekly, 
SEPTEMBER 25-OCTOBER 1, 2010, Vol. 
45, No.39 (SEPTEMBER 25-OCTOBER 1, 
2010), pp. 8-9 
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or the grant of compulsory licences is 

'non- working' or 'insufficient 

working'. In such a situation 

compulsory licensing seeks to dilute or 

eliminate the exclusive right conferred 

on a patent owner if he does not 'work' 

the subject matter of the patent (i.e., 

the invention) in the market of the 

country that grants the patent. 299The 

notion of 'working' is interpreted 

differently in different countries, but in 

most developing and indeed in some 

developed countries the 'working' 

condition is deemed to have been 

satisfied only if the invention is  

 

(i) manufactured locally (for a 

product patent), or  

(ii) used in local manufacture 

(for a process patent), or  

(iii)  is licensed to a national of 

the home country; 

importation, to varying 

                                                
299 Arvind Subramanian, Compulsory Licensing 
in Patent Legislation: Superfluous and Misleading, 
Economic and Political Weekly , Aug. 25, 
1990, Vol. 25, No. 34 (Aug. 25, 1990), pp. 
1880-1881. 

extents, is not considered to 

constitute 'working'.300 

 

Thus, after having analysed the 

existing literature, it is evident that 

there are various loopholes in the 

existing laws and various scholarly 

articles as well as case laws have 

highlighted the same.  

 

RESULTS AND FINDINGS 

 

In reviewing the compulsory license 

case in India, there is another section 

which seems to be very important in 

addition to the sections mentioned 

earlier for the compulsory licencing in 

India. Section 146(2) of the Patents 

Act, 1970 read with Rule 131 of the 

Patent Rules, 2003 which obliges and 

mandates every patentee and the 

licensee to make an yearly disclosure as 

to how far and to what range they have 

commercially operated their patent.301 

300 Id.  
301 De-Coding Indian Intellectual Property 
Law, http://spicyip.com/2011/04/drug-
firms-and-patentworking-extent-of.html  
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In this respect recently, Delhi High 

Court published a notice to the 

Government of India in a Public 

Interest Litigation filed by the 

petitioner.302 This notice has been 

circulated because most of the major 

pharmaceutical MNC's regularly 

disrupt and violate patent functioning 

standards and norms and the Indian 

Patent office has not taken any 

footstep against violations of such 

norms to these companies.  

 

Section 146 is related to the 

compulsory license in the sense that as 

per section 146(2) of the Patents Act, 

1970 every patentee and the licensee 

has to make an annual revelation as to 

how far and to what extent they have 

commercially worked their patent in 

India or abroad. This will enable 

assessment of the working and extent 

of reach of the particular medicine in 

India or even abroad for that matter.  

                                                
302 Shamnad Basheer v. Union of India & 
Ors., W.P.(C) 4676/2014 and CM 
No.3813/2020. 

The impact of compulsory licensing is 

varied. Firstly, mainly in 

underdeveloped and developing 

countries, innovation seems to be 

comparatively lesser than the 

developed nations especially in the 

pharmaceutical industries as they tend 

to be more dependent on the basic 

generic drugs. This is where they don’t 

cope with or come at par with the 

developed nations with a strong 

medical facility system.  This in turn 

leads to them preferring a compulsory 

license for a generic drug rather than 

separately funding the Research & 

Development which is often too 

expensive for them. Moreover, 

research-based pharmaceutical 

companies won’t launch patent 

module in the developing countries 

because firstly, there is always the 

possibility of losing the patent, and 

secondly, loss of money in research 

also.303 

 

303 Supra note 4. 
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The second key effect of compulsory 

licensing is that there will be a rise in 

the number of companies producing 

basic general drugs. This in turn, will 

lead to a improvement in the supply 

also and then the cost will eventually 

reduce. This will coerce the innovator 

nations to initiate variant pricing of 

their patent module so they can stand 

out in the marketplace.  

 

Lastly, the most central benefit arising 

out of compulsory licensing is that the 

population of the country will get 

access to life-saving medicines at a 

comparatively cheaper and reasonable 

price.  

 

For these reasons mentioned above 

itself it becomes extremely imperative 

to have a stronger legal set up for 

dealing with compulsory licensing in 

India. In the current legal framework, 

there is- 

 

- No provision to ensure 

communication among the 

firms for manufacture and 

supply of medicines. 

- The provisions should be 

amended in a way that any life-

saving patented drug should be 

entitled to compulsory licensing 

without paying heed to other 

considerations. 

- No provision in the Patents Act 

or other Indian statutes that 

deals with acquisition of 

patented drugs from abroad or 

its procedure. 

 

In addition to this, even though the 

TRIPS Agreement and WTO is seen to 

impose an obligation on the developed 

nations with patented inventions in the 

pharmaceutical industry to help 

provide supply and support to the 

underdeveloped and developing 

nations with the patented drug at a 

reasonable rate but however, this is not 

seen in practice. In its practical 

application, it is seen to be more of a 

commercial deal.  
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CONCLUSION 

 

The allocation of compulsory licensing must be used thoughtfully as it 

is an exception and elasticity to the generic and universal rule of patent. 

The provision falls mid-way in the sense that neither full patent 

protection is permitted, nor is it refused altogether. It is thought that 

this era will be bringing more challenges in terms of granting and 

rejection of Compulsory licensing for more drugs that are patented. 

More competition is going to be seen between Indian pharmaceutical 

giants and larger multinational companies. The working of Indian 

Patent office in respect to dealing with Compulsory license will also 

bring more clarity about the future of Compulsory license in India and 

about the rules that are prevailed about such laws in India. 

 

 Compulsory license directly affects innovation capital and unregulated 

use of this provision may result in global pharmaceutical companies 

being timid to introduce new life saving medicines in other countries. 

Thus, the companies will have to fix the cost of their patented product 

according to the economic position of the country if they want to 

protect their product from compulsory licensing. 

 

The judicial approach with respect to the grant of compulsory license 

is that the law is made for public welfare and it should not be misused 

to weaken the rights of the patent holders. There must a sense of 

balance between these rights and making usage of the invention for 

welfare purposes. 
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Compulsory licensing now has become the optimism for economically 

challenged patients in countries that are under developed. India needs 

this such a provision owing to the financial situation of majority of the 

population. But the main hurdle is that on one hand, it has to conform 

with standards set internationally for patent protection and on the 

other, it has to safeguard public health which is also considered a huge 

task. 

 

The production and supply of life-saving patented medicines in the 

world at large is seen merely as a transaction, which is commercial in 

nature rather than a necessity for the needy. This paper, thus, highlights 

the areas where the present-day compulsory licensing laws fall short in 

this respect and how they must be amended in favour of compulsory 

licensing of life-saving medicines merely because it is a necessity and 

no other considerations should be looked into unlike the practice right 

now. 
 

 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
 

 


