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WHETHER A SINGLE COLOUR CAN BE USED AS A 

TRADE MARK? 
- KSHITIJ CHAUHAN1 

 

ABSTRACT 

 

The above mentioned question has been debated by different business houses in the 

court of law over time , and yet it’s still a complex situation to consider colour as a 

trade mark or not ,when it comes to registration of colours as trademarks , courts stick 

to the statutory requirement stated under law that in order to get trade mark registered 

it should be distinct and not generic in nature. According to the UK Trade – mark 

Act section 12  states the requirement of a trade mark to get registered which includes 

conditions like a trade mark should be represented in a clear and precise manner. The 

second most important condition that is required for a trademark to get registered is 

a trade mark may, in particular, consist of words (including personal names), designs, 

letters, numbers , colours, sounds or the shape of goods or their packaging. 

 

Over time and time business houses have been subject to legal conflicts when it comes 

to the registration of colour as a trademark some of the most prominent examples of 

such business houses are Christian Louboutin ,Cadbury, Red Bull, and many more. 

  

																																																								
1 Student, MBA (Law), School of Business Management, NMIMS. 
2 http://www.legislation.gov.uk/ukpga/1994/26/section/1 
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INTRODUCTION 

 

In the case of Christian Louboutin 

 

Christian Louboutin went through a nine year legal battle to claim its rights over the 

red colour soles of its shoes which is now being used as trademark by the shoe 

designer. The legal battel started when an invalidation claim was made by the Dutch 

retailer Van Haren on the registration of the red soles as the trade mark for the shoes.  

 

It was the year 2009 when Christian Louboutin first filed for the registration of the 

red soles as the trademark for the shoes the contentions made by the party was that 

the mark consist of a red colour that is pantone 18-1663TP which is being applied on 

the soles of the shoes and the contour of the shoes is not the part of the trademark. 

The opposite party that is Van Haren raised an objection that it is infringement of 

trademark legislation , since  registration was limited to a two-dimensional figurative 

mark that consists of a red coloured surface. 

 

Apparently, this claim made by the opposite party was being rejected by the Dutch 

court the ratio decidendi for this judgement was that the part on which this colour has 

been applied makes it distinct and makes it valid for trade mark registration. If we try 

to analyse this judgement of the court then we can see that the provision of shape of 

goods have been applied to this case. The contention made by Christian Louboutin 

was that the trademark registration is only for the red colour sole which makes it 

distinct in nature and when it comes to the contour of the shoes it can be of any 

colour. 

 

Aftermath of the judgement 

 

After passing this judgement the question that arises is whether the exception set out 

in Article 3(1)(e)(iii) of Directive 2008/953  applies to that mark and stayed the 

proceedings and requested a preliminary ruling from the CJEU as it was unsure 

																																																								
3 https://www.lexology.com/library/detail.aspx?g=f999ca56-e55a-4034-a8fa-ab1cdc5d6f52 
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whether the concept of ‘shape’, within the meaning of that provision, is limited solely 

to three-dimensional properties of a product. 

 

The European court of justice stated that the main thing is not the shape of the good, 

the main thing in this legal dispute is that the contour is not the part of the trademark 

and that is the deciding factor of the case the CJEU upheld the decision of the Dutch 

court is as per the provisions EU trademark legislation and Christian Louboutin will 

be given trademark registration  for its red colour shoe soles. 

 

Situation in India 

 

In India when this dispute related to red soles emerged it led to series of litigations in 

the Delhi high court. The main factors that were being discussed in this case was that 

according to the Indian trademark laws a single colour does not qualifies to be 

registered as trademark and the statute itself talks about the combinations of colours 

to be registered as trademark. But, there was a twist in the tale when the high court 

still gave the decision in the favour of the plaintiff that is Christian Louboutin. 

 

The court here stated that the red soles is being identified as a trademark by the 

worldwide customers of the plaintiff and hence is eligible for registration and also 

awarded punitive damages to plaintiff for the damages caused by the defendant. Since 

the defendants trademark was phonetically and visually similar to that of the plaintiff.4  

  

Brief History of the Cadbury Case 

 

Just like Christian Louboutin, Cadbury also had to go through a decade long legal 

battel. But the decision of the court was not in the favour of the chocolate company. 

If we look down at the history of the company the chocolate company was founded 

in the year 1824 that is 195 year ago. In the starting years Cadbury used to sell tea, 

coffee and drinking chocolates to the higher class of the society because of the high 

cost of production. 

																																																								
4 https://spicyip.com/2018/08/delhi-hc-awards-punitive-damages-for-infringement-of-christian-louboutins-red-
sole-trademark.html 
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Over time, Cadbury started manufacturing chocolate bars, it was 1849 when Cadbury 

introduced its very first chocolate. The major breakthrough of the company took place 

in 1854 when the chocolate company received a royal warrant and became the 

manufacturers of cocoa and chocolates to Queen Victoria. 

 

In 1905 Cadbury launched its Dairy Milk chocolate bar in a purple packaging and 

reason stated to use specifically purple packaging was in the honour of the queen.  

 

Origin of the legal battle  

 

The entire legal dispute of Cadbury is based on the purple shade used in the packaging 

of the chocolates, the shade of purple used by the chocolate manufacturer is pantone 

2685C which is a darker variant of purple colour. In this legal battel Cadbury faced 

major opposition from two of its market rivals, that is, Nestle and Milka. The main 

contention made by the two chocolate brands that the use of a single colour in a 

predominant manner cannot be allowed to be registered as colour is generic in nature 

and does not have any sort  of distinctiveness. 

 

The first application for trademark registration was made by Cadbury in the year 1995 

the application consisted following contents , “The mark consists of the colour purple 

(Pantone 2685C) as shown on the form of the application, applied to the whole visible 

surface, or being the predominant colour applied to the whole visible surface, of the 

packaging of the goods.” But the trademark was only registered for chocolate in bar 

or tablet form.  

 

The Second Coming  

 

Apparently, in 2004, the chocolate manufacturer made another application for 

alteration in its existing trademark and again claimed a trademark on the purple shade 

of pantone 2685C not only for its chocolates but for its cakes and drinking chocolates 

as well. As the application was made to the UK Intellectual Property Office, the 

application was made available for reviewing in the public domain , this is the point 

where Nestle being one of the major competitors.  
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The arguments made by Nestle were as follows: - 

 

a.  The mark cannot be distinguished between two or more brands. 

 

b. Since the mark could take numerous forms of appearance, it is not a ‘sign’ 

(as per the legal provisions related to trademark laws) 

 

c.  The mark is excluded from registration because it does not have a distinctive 

character. 

 

This legal battle was partly won by Cadbury as they got the purple shade pantone 

2685C trademarked for their chocolates as the chocolates produced by the company 

was packed in this shade since 1914 and people have started recognising this shade’s 

association with Cadbury chocolates and hence it shall be registered as trademark. 

Aggrieved from this decision, the opposite party filed a law suit.  

 

This case was dismissed. Judge Colin Birss delivered a judgement in 2012 and said, 

“Since on the evidence, the public associates the colour purple itself with Cadbury’s 

chocolate, Cadbury is entitled to a registered trademark for that colour on the relevant 

goods.”5  

 

The final blow for Cadbury  

 

Cadbury made another attempt to register its purple colour trade mark that is pantone 

2685C for drinking chocolates , cakes and other confectionary products as well, in 

order to achieve this objective the chocolate company made an application to the UK 

Intellectual Property Office stating that there are certain alterations that are needed to 

be done in the existing trademark. The application made to the registrar included that 

the existing trademark is the series of two trademarks. First the colour purple applied 

to the  visible surface of  packaging and secondly the shade pantone 2685C being 

applied predominantly on the surface of the packaging.  

																																																								
5 http://trademarkspatentslawyer.com/trademark-dispute-colour-purple-cadbury-vs-nestle/ 
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The registrar responded to the application within a month’s time and stated that such 

request cannot be entertained as it is against the provisions of the “UK Trademark 

Act, 1994” and is clearly infringing section 44 of the statute which prohibits any 

alteration made to the trademark any alteration to the existing trademark will be 

allowed only in special circumstances, not satisfied from this decision of the registrar 

the chocolate company appealed to this order in the UK high court in 2015, the appeal 

made by the aggrieved party was dismissed by the high court and the court upheld the 

decision of the registrar. 

 

Cadbury made a second appeal to this decision and this time there were three 

submissions made by Cadbury, UK Intellectual Property Office and its competitor 

Nestle. 

 

The UKIPO made the submission that Cadbury’s approach will make the system of 

trademark registration unworkable as the law forbids the right to make any alteration 

in the trademark and Nestle on the other hand made the same submissions as earlier 

since the first dispute that is colour shade pantone 2685C cannot be trademarked as 

there is no distinctiveness in that trade mark.  

 

The view point of Justice Floyd was, “The appeal was consistently expelled. While one 

can feel compassion toward Cadbury that it is its adherence to the Guidance which 

has offered ascend to the break of these necessities, it would be a conceivably 

extensive advance to enable the subsequent absence of lucidity to be perused, rather, 

as an endeavour to enrol various imprints. I concur with the enlistment center that 

such a way to deal with understanding would offer ascent to grave challenges for the 

assessment of trademarks. It must be for the candidate to state obviously the kind of 

restraining infrastructure for which he battles” 6 

 

 

  

																																																								
6 https://www.worldtrademarkreview.com/brand-management/significant-blow-cadbury-uk-court-appeal-decision-
puts-purple-colour-trademark 
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View - points of other lawyers 

 

1.  Chris McLeod, partner and trademark attorney at Elkington agrees with the 

decision and stated, “This is a significant convoluted case and clearly the 

contest between the gatherings has been running for quite a while. Despite 

the issues over the span of assessment, I believe that most professionals 

would acknowledge that they need to demonstrate when documenting a UK 

application that it is for a progression of at least two imprints.  

   

  That was not the situation here. Moreover, with respect to the lucidity and 

accuracy issue, I concur that the UKIPO's direction drove Cadbury to 

change the imprint portrayal to a structure which was acknowledged 

however needed clearness and exactness. Notwithstanding, I can see that 

utilizing this a premise on which to acknowledge that the application 

comprises of a progression of imprints would get into a situation.”7  

 

2. Rebecca Anderson-Smith, a trademark Attorney at Mewburn Ellis states "a 

critical blow" to Cadbury in light of the fact that it "leaves the enlistment 

open to assault by Nestlé and other outsiders for being invalidly enrolled". 

Agreeing with that view is Sharon Daboul, another trademark lawyer at 

Harbottle and Lewis, who says that Cadbury's purple shading trademark is 

presently "helpless", growing: "Contenders, for example, Nestlé may now 

consider their alternatives as far as dropping the enrolment inside and out. 

Besides, this will probably make it harder for Cadbury to prevent others from 

utilizing the shading purple for chocolate, and asserting a restraining 

infrastructure on the specific shade, at the same time, if they have gained the 

essential altruism in the UK, there could be a contention under the law of 

'going off'. 

 

 

 

																																																								
7 https://www.worldtrademarkreview.com/brand-management/significant-blow-cadbury-uk-court-appeal-decision-
puts-purple-colour-trademark 
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Situation in India 

 

According to Indian law, Cadbury has a trademark for its colour purple that is pantone 

2685C only for its chocolates because it has been using this colour since 1915 and 

people have recognised purple shade packaging of chocolates belongs to Cadbury but 

this trademark of colour shade pantone 2685C is not extended to its other products 

like cakes, drinking chocolates and other confectionary products. “As per the Indian 

trademark law single colour cannot be trademark but colour combinations can be 

trademarked the only exception in providing colour trademark to Cadbury chocolates 

is because of use of this shade for a long period of time and the recognition it got 

from the consumers.” 8 

 

In the case of Red bull 

 

Red bull is the only case of its kind in which the combination of colour were not being 

granted trademark by the EU court of justice. As far back as this Australian caffeinated 

drink, hit the market in 1987, individuals all over the place, shoppers or non-buyers 

could right away relate it to a tall and thin blue-silver can. As of late, after a progression 

of fruitless interests, the CJEU at last, on account of Red Bull GmbH v. EUIPO 

maintained the EU General Court's choice and expressed that this unique shading mix 

isn't qualified for an exchange mark. 

 

Background of the case  

 

Red bull effectively got two of its exchange mark enlisted under class 32 of the Nice 

Classification1; one out of 2002 and the other in 2010 for the shading blend blue-

silver. To, show that this exchange mark supported in the particular character obtained 

by the caffeinated drink, it submitted depictions expressing "Security is asserted for 

the hues blue (RAL 5002) and silver (RAL 9006).  

 

 

																																																								
8 http://www.mondaq.com/india/x/814512/Trademark/Protection+Of+Color+Under+The+Trademark+Law 
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The proportion of the hues is roughly half." (About the primary imprint enrolled in 

2002) and "The two hues will be applied in equivalent extent and compared to one 

another, Blue (Pantone 2747C), silver (Pantone 877C)." (Concerning the subsequent 

imprint enlisted in 2010). It was distinctly in 2013, that the court's entryways were 

thumped by a Polish Company, Optimum Mark, expressing that both the exchange 

characteristics of Red Bull are invalid. It fought that the main imprint ought to be 

proclaimed invalid as it neglected to meet the prerequisites under “Article 7(1)(a) 

Regulation 2017/1001 (EUTMR)”9  since its realistic portrayal didn't deliberately 

organize the hues by partner them in a foreordained and uniform manner.  

 

Further, the portrayal according to which the proportion of shading seemed to be 

'around half', considered various mixes, with the outcome that shoppers would not 

have the option to make further buys with sureness. Concerning the second imprint 

notwithstanding the ground raised above of neglecting to meet the prerequisites under 

Article 7(1) (a) EUTMR, the word 'compared' was fought to have bunch implications 

and the portrayal of the trademark didn't show the kind of game plan where the two 

hues would be applied to the merchandise and was subsequently not independent, 

clear and exact.  

 

Prior to moving toward the CJEU, the case went through various entryways, 

beginning with the EUIPO Cancellation division, which proclaimed both the imprints 

to be invalid as they were not adequately spoken to in an unmistakable and exact way. 

Later the choice was requested before the First Board of Appeal of EUIPO which 

chose to reject the interests totally. Lastly, before coming to CJEU, it was offered 

under the steady gaze of the EU General Court, which upheld the decision  given by 

the Cancellation Division. 

 

Appeal made by the Red Bull 

 

The appeal by the Red Bull before the CJEU was based on five grounds- 

 

																																																								
9 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R1001&from=EN 
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1. The principles of equal treatment and proportionality in connection 

with Article 4 and Article 7(1)(a) EUTMR, 

2. Article 4 and Article 7(1)(a) EUTMR, 

3. The principle of respecting legitimate expectations 

4. The principle of proportionality, and 

5. Article 134(1) and Article 135 of the Rules of Procedure of the 

General Court. 10 

 

Both the parties contended on all the five grounds, after which the CJEU recorded its 

findings on every one of them exclusively; nonetheless, it is the second ground of 

offer which shaped the foundation of the judgment, wherein Red Bull expressed that 

the General Court has blundered in deciphering the instance of Heidelberger 

Bauchemie11  by holding that imprints which contain a unique mix of hues ought to 

in explicit express the spatial course of action of the hues being referred to, and 

accordingly presumed that the realistic portrayal of the characteristic of red bull in the 

present case was not exact and appropriately spoken to.  

 

As per red bull, the previously mentioned judgment ought to have been deciphered 

with regards to conditions of that case just and ought to have not been applied here. 

The CJEU held that dependent on points of reference and the case translated by the 

General Court, plainly the enrolment of an imprint which takes into account a majority 

of multiplications that are neither decided ahead of time nor uniform, is contradictory 

with “Article 4 of Regulation No 207/2009”.  

 

In spite of the fact that the imprints in the present case were particular they neglected 

to meet the criteria of Article 4 of Regulation No 207/22009, and hence the General 

Court didn't fail in dismissing this ground of claim. With respect to the main ground 

the court held that the General Court has encroached neither the rule of 

proportionality nor the standard of equivalent treatment.  

 

																																																								
10http://curia.europa.eu/juris/document/document.jsf?text=&docid=216554&pageIndex=0&doclang=EN&mode
=req&dir=&occ=first%26%238706%3B=1&cid=4908078 
11 Heidelberger Bauchemie (C‑49/02) 
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The fourth ground of claim was dismissed on its ground being acceptable as another 

request, as a supplication raised without precedent for an intrigue under the watchful 

eye of this Court must be dismissed as prohibited. Further, since the initial four 

ground of advance was dismissed, the last ground didn't remain under the steady gaze 

of the court dependent on the perception on account of Internationaler Halston's v. 

Commission, C‑554/11812  wherein it was held that "Where the various grounds of 

an argument have been dismissed, any type of request looked for concerning the 

supposed unlawfulness of the General Court's choice on costs must be dismissed as 

unacceptable according to that arrangement" 

 

  

																																																								
12 Internationaler Hilfsfonds v. Commission, C‑554/11. 
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CONCLUSION 

 

The CJEU by upholding the decision of the General Court has clarified for once and 

all that in cases concerning trade mark of abstract colour combinations, merely 

showing distinctiveness added by it to the product is not enough, as these marks can 

result in numerous combination of colours and create confusion for customers. This 

judgment is a turning point for such cases as it not only clarified, that till the time a 

colour mark can be subjected to myriad formations and interpretations which are 

neither predetermined nor static in all situations it would not be compatible with the 

EUTMR but also took away the rights of red bull to file a trade mark infringement 

suit for these marks.  

 

It can, however, still resort to the passing off remedy under common law. This 

judgement also acquired the attention of everyone that in order to get a colour 

combination trademark the ratio of colours should be mentioned in clear and precise 

manner. Merely juxtaposing the colours will not amount to valid trademark 

registration. 

 


