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UNPUBLISHED
PER CURIAM.

“f Jason Kinzer appeals his convictions of three counts of various degrees of child
molestation and one count of third degree rape of a child. The trial court did not abuse
its discretion in denying his second motion o continue the trial date. Moreover, the court
properly exercised its discretion in admitling certain tems of the victim's clothing seized
at his apartment. Prosecutorial misconduct did not deny him a fair trial, and the
additional grounds he raises are not persuasive. We affirm.

Jason Kinzer allegedly began having sexual contact with S.G. when she was 11 years
old and he was 22, The contact continued untit she was 17, when she first disclosed the
contact to her mother and others.

Based on ils investigation of her allegations, the State charged Kinzer with first degree
child molestation, second degree child molestation, third degree rape of a child, third
degree child molestation, and second degree rape. At trial, he admitted touching $.G.in
ways that met the elements of third degree child rape and third degree child
molestation. But he denied committing the-acts supporting the other charges.

The jury found him guilty of ali child molestation counts and the third degree rape count.
But it acquitied him of second degree rape.

Kinzer appeals.

CONTINUANCE
Kinzer argues that the trial court abused its discretion in denying his second motion fo
continue the trial date. We disagree.

By statute, a court “may,” upon a proper showing of maleriality and diligence, grant a
continuance for a defendant to obtain additional evidence or when otherwise required in
the administration of justice. Whether to grant a continuance is within the trial court’s
discretion, and we will not overturn such a decision unless the court abuses that
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discretion. * A court abuses its discretion when it is manifestly unreascnable or rests its
decision on untenable grounds.? in exercising its discretion for a molion to continue, a
cour! should consider factors such as diligence, due process, surprise, the need for
orderly pracedure, materiality, and redundancy.

A criminal defendant's constitutional right to be represented by counsel includes the
right to counsel who has had reasonable time to prepare for #rial.* To establish that a
constitutional right was violated by a denial of a continuance, the accused must show
that the trial court's failure to grant the continuance was prejudicial or that the cutcome
of the trial would have been different.® In examining whether the accused was
prejudiced, the reviewing court must examine the tolality of the circumstances in each
case and pay particular attention 1o the reasons presented to-the trial court at the time of
the motion. ®

Here, on January 18, 2008, the trial court granted Kinzer's first motion to continue the
trial date from February 1 to March 1 for the purpose of "interviews [and] DNA expert by
defense.” On February 3, the Defender Association reassigned the case from Tim
Johnson to Richard Warner. Warner already had a vacation scheduled from February
17 through 27. On February 13, Warner moved for a second continuance because his
office policy prohibited investigative interviews outside the presence of the assigned
attorney. The irial court denied the motion, reasoning that the stated office policy was
insufficient to preclude interviewing witnesses before the scheduled trial date.

*2 On reconsideration, the trial court stated:

The matter was reassigned to a lawyer within the Defender Association
with knowledge that the fawyer could not try the case an the trial date as
counsel will be an leave for the ten business days immediately before
the trial date, precluding counsel from interviewing witnesses./ 7]

The court then suggested that the office conduct the interviews in Warner's absence or
reassign the case to another attorney. By February 17, the case had been reassigned
back to Tim Johnson, Kinzer's original attorney.

There was no abuse of discretion. The court granted one continuance so that Johnson
could conduct the interviews Kinzer now argues nsither Johnson nor Warner could
complete in February. The court was within its discretion to deny a second motion to
continue for the same purpose.

Further, Johnson previously represented Kinzer in this matter during the several
months leading up o trial except for one period of no more than 14 days, during which
Warner represented him. Johnson knew the case and was prepared to try it. Nothing in
this record shows any adverse impact on Kinzer's Sixth Amendment righis by virtue of
the denial of his second motion to continue the trial date.

7E ? do not persuade us otherwise. In Bandura, the
defendant was unrepresented by any counsel during a critical stage of proseedings due
ta the trial court's ruling. ' And in Hartwig, the trial court required the defendant to
proceed to trial represented by an attorney whom the trial court had appoinied less than
one hour before. ' In contrast here, Kinzer had competent counsel who was fully
familiar with the case o represent him at {rial.

% and Stefe v, Harty

ks
State v. Ban

CLOTHING EVIDENCE
Kinzer argues that the trial court abused its discretion in admitting 11 exhibits, which
were items of 8.G.'s clothing seized at his apartment. He argues on appeal that the
evidence was needlessly cumulative and unfairly prejudicial, ¥ We disagree.

In a criminal case, the State has the right to present "ample evidence to prove every
element of the crime,” subject fo the rules of evidence. '® Relevant evidence, that having
a tendency o make a material fact more or less likely, is admissible uniess otherwise
prohibited. ¥ Even if relevant, evidence is inadmissible if its cumulative effect is |
inflammatory and unnecessary and outweighs ifs probative value. ® In a case involving

alieged improper sexual contact, evidence of prior sexual contact between the
defendant and the victim may be relevant to prove that the defendant had a Justful
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disposition toward the victim %% Such prior contact may make it more likely that the
defendant committed the sexual acts charged in the current case. ¥ Decisions as to the
admissibility of evidence, including the allowable ime frame of tustful disposition
evidence, are within the discretion of the trial court and are reversible only for abuse of
that discrstion, '

*3 Here. Kinzer moved in limine below to exclude admission of articles of the victim's
clothing that were found at Kinzer's apariment and stained with his semen. The basis of
the objection below was that the evidence was not relevant. The trial court rejected the
argument, indicating that the evidence was admissible under ER 404({b} to prove that
Kinzer had a lustful disposition toward S.G. and that its probative value oulweighed the |
prejudicial effect.

On appeal, Kinzer properly concedes that the evidence was admissible as evidence of
his lustful disposition toward 5.G during the time period of the related charge, but
disputes that theory applies to any earlier periods. Kinzer fails to cite any authority to
support the proposition that the court abused its discretion by admitting all the exhibits
on the basis argusd bslow. We assume he has found none. ©

Kinzer's new argument on appeal is that the evidence was needlessly cumulative and
unfairly prejudicial. We again disagres.

The stained clothing corroborated the testimony of 8.G. that Kinzer had ejaculated on
her and/or her clothing while she was wearing it or just after he removed it from her.
Kinzer's argument was that he stained the clothing when she was not there, which stood
in direct contflict with her testimony that he stained the clothing while having sexual
contact with her. He also seems to argue that the evidence ceased being relevant
simply because other relevant evidence was available. ? In view of the disputed
charges and the conflicting evidence, the clothing was relevant and its admission was |
neither unduly cumulative nor unfairly prejudicial.

Kinzer relies on State v. Kinchen,?! but that case is distinguishable. There, the balance
tipped against the admission of 31 photographs of an alleged crime scene in a parent's
trial for unlawful imprisonment of his children. Only three or four of the pictures were
relevant to any issue in the case, and all of them were “extremely inflammatory”
because they illustrated locked areas, which only tended to prove the State's “irrelevant”
argument that Kinchen was a bad father.” In contrast here, the clothing evidence was
alt relevant to prove Kinzer's lustful disposition toward S.G. Moreover, it was neither
needlessly cumulative nor unfairly prejudicial.

PROSECUTORIAL MISCONDUCT
Kinzer alleges that the prosecutor's improper statemeants during closing argument
denied him a fair trial. We disagree. :

A prosecutor's comment deprived a defendant of a fair trial if: (1) the statement was
improper, and (2} there is a substantial likelihood that the statement prejudiced the
defendant by affecting the jury's verdict. 22

Appealing to the jury's "passion and prejudice” through the use of inflammatory rhetoric
and prejudicial allusions to matters outside the record constitute misconduct because
they encourage the jury to render a verdict based on something other than admitted
evidence.? Prosecutors are likewise not permitted to express their personal beliefs
about the credibility of witnesses. 2

*4 1t is also misconduct for a prosecutor to argue that in order to acquit a defendant, the
jury must find that the State's witnesses are lying. ® Such a comment mischaracterizes
the burden of proof, when a jury is actually required to acquit unless it had an abiding
conviction of the truth of the State's witnesses. ™ Similarly, it is improper for a
prosecutor to falsely state that in order (o believe the dafendant, it would have to find
that the State's witnesses are lving. 2 In fact, the jury couid believe the defendant but
think the State's withesses are merely mistaken. ©
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It is proper, however. for the prosecutor to draw inferences from evidence admitted at
trial and in doing so, to state that in order to believe a defendant, the jury would have to
find that the State's witnesses were mistaken. ¥

In determining whether prejudice has occurred, a court must examine the context in
which the statements were mads, including defense counsel's own statements. ¥
Prejudice exists if there is a “substantial likelihood” that the misconduct affecied the
jury's verdict. ¥ A defendant may only raise the issue of prosscutorial misconduct for
the first time on appeal if the improper remark was so "flagrant and ill intentioned” that it
causes prejudice that could not have been cured through a jury instruction,

Here, Kinzer assigns error to several of the prosecuter’s statements during closing
argument. Kinzer did not object below to any of the statements.

First, the prosecutor stated several times that the victim's testimony had a “ring of truth,”
but that Kinzer's did not. She referred to specific aspects of their respective testimony
that related to credibility. She did not express a personal opinion on their credibility, but
simply urged the jury to find the victim credible based on her demeanor and
correborating testimony. This was not improper. ™

The prosecutor also made several comments regarding the credibility of the other
witnesses. She stated:

.... If you believe the defendant, you cannot believe [the State’s witnesses] becausa
their stories don't maich.

He is basically claiming that all of these witnesses came together and formed some
sort of plan or union to bring him down. This was an organized corroboration, this was
an organized testimony. In order to believe him, you have lo disbelieve everybody
else, (341

To the extent she suggested by these comments that the jury would have to find that the
other witnesses formed a conspiracy to lie, she committed misconduct. However, they
were not so egreglous that a jury instruction, if one had been requested, would have
been futile. *® In short, Kinzer fails in his burden to show that any of the comments
affected the verdict,

ADDITIONAL GROUNDS FOR REVIEW
Kinzer raises two additional grounds for review, neither of which is persuasive.

Citing errors and omissions in the trial court transcripts, Kinzer argues that the quality of
the trial court record was insufficient to permit effective appellate review. But he fails to
identify how any alleged error or omission in the record is relevant fo any issue raised in
his appeal. Thus, he has not shown that the record has prevented this Court from
effectively reviewing his case on appeal. ¥

*$ Kinzer also argues that ineffective assistance of counsel denied him a fair trial.
However, he fails to argue how the record that is before us shows that counss! either
faited to meet the relevant objective standard or that any failure to meet such standard
worked to his prejudice.

We affirm the judgment and sentence. For the Court:
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