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  Part 1 of this article (published last month) focused on the mandatory requirements imposed by federal law before a court-ordered payment can be made from a qualified retirement plan to a nonparticipant spouse or former spouse. It also discussed the role that the plan administrator has in making certain that the order qualifies under IRC § 414(p), how this can aid the draftsman of the QDRO, and how it can work against the client's interests. Part 1 concluded by discussing the client's rights and how these rights can be asserted.





  Part 2 explores specific technical areas forming the nucleus of malpractice exposure. The practitioner who found the plan administrator helpful for qualifying the order may find that door closed for any additional help. The additional potential help needed may include structuring the QDRO to conform to the intent of the dissolution, as well as protecting both the participant and the alternate payee from partial or total forfeiture of benefits.





  Benefits can be forfeited because the QDRO failed to provide death benefits. They can also be partially forfeited when death benefits were improperly structured, or when a plan terminates with insufficient assets and the full amount of such benefits is not protected by the Pension Benefit Guaranty Corporation. [FN1] Benefits may be forfeited when the plan terminates and its assets are merged into a successor plan. [FN2] These forfeitures can be avoided by properly constructing a QDRO.





  An alternate payee can always share the benefit with the participant by providing in the QDRO that a portion of the participant's benefit be paid to the alternate payee. Some plans will provide a choice of format for the QDRO by permitting a portion of the participant's benefit to be set aside and segregated for the exclusive use of the alternate payee. This approach often eliminates a need to address the surviving spouse's benefits in the QDRO because a benefit is not segregated if payment to the alternate payee depends upon survivorship of the participant.





  Division by segregation is becoming increasingly popular with many ERISA attorneys because it reduces the need to address complicated survivorship issues (inside defined benefit plans) often requiring an understanding of actuarial issues. The plan attorneys like this method as well. There are a number of things one should be aware of when utilizing this format.





  First, unless the plan provides immediate segregation of benefits upon qualification and acceptance of the DRO, there can still be forfeiture of benefit. Next, there are additional expenses associated with maintaining a segregated benefit for the alternate payee. Finally, while a shared benefit utilized similar actuarial assumptions with regard to the benefits of both participant and alternate payee (for purposes of benefit conversions), the amount of segregated benefit that will result will be determined by utilizing a nonmember's mortality table applied to the nonparticipant spouse's benefit. This would result in the participant receiving a much larger dollar amount of monthly benefit than the alternate payee, even when the dissolution order contemplated dividing the benefit in half. Thus, when a QDRO choice of format exists for segregating the benefits of a defined benefit plan, the result from using that language will be different even though the language of both formats may otherwise appear identical.








QDRO Requirements Unrelated to Qualification





  The well-drafted QDRO should include many optional provisions not required for qualification. It should preserve jurisdiction so that it not only can be corrected if later deemed to be unqualified, but also corrected if it is later discovered not to conform to the original intent of the court's dissolution order. [FN3] It should identify all cost components so that it is clear who will pay for costs, or how they are to be shared between the alternate payee and the participant. It should spell out when spousal survivor rights apply, how they apply, and how much survivor benefit shall be paid.





  A QDRO with respect to any plan *37 that does not permit segregation of benefit (which can include all types of retirement plans) should address surviving spousal benefits. QDRO's with respect to plans which allow benefits to be immediately segregated between a participant and alternate payee (and very few plans permit this), where such benefits are segregated pursuant to the QDRO, need not address such rights because they are not needed. A well-drafted QDRO will define exactly what survivor benefits shall be paid so that it affords protection to a new spouse (or future spouse) of the participant. It will give the plan administrator some authority to correct an unintended error made in connection with failing to make payments to the alternate payee.








Benefit Counts Under a QDRO





  How one divides retirement plan benefits through a QDRO depends upon the type of plan and whether segregation of benefits is possible. Retirement plans fall into two general categories. A defined contribution plan is one which defines how much contribution will be allocated to an individual participant. No guarantees are made as to the benefit available at normal retirement. Defined benefit plans define and guarantee what benefit will be paid at retirement. Plan types available today are varied and often complex. Many plans have both features. If the attorney drafting the QDRO is uncertain of the plan type, he or she can determine if it is a defined benefit plan by asking the plan administrator if the plan's annual return has required actuarial certification (required only for defined benefit plans).





  The next thing that must be determined before spelling out the amount of benefit to be paid, and when it is to be paid, is to determine whether the plan permits division and segregation of participant benefits with regard to the alternate payee. Depending upon whether the plan permits division and segregation, the format of the QDRO, the issues it will address, and the manner in which they will be addressed will completely change. It was said earlier one does not address a surviving spouse's interests when benefits are divided and segregated. However, some defined benefit plans will still need to address preretirement survivor's charges that have accrued up until the qualification of the QDRO. [FN4] These charges will affect what benefit can be split. Some plans that will permit division and segregation of benefits provide that the segregation occurs at the time the alternate payee is eligible and elects to receive benefits. In this situation preretirement survivor's benefits must be addressed.





  Defined benefit plans that allow division and segregation of benefits inside QDRO's can vary greatly in format, depending upon whether the division is a life annuity of predetermined amount or one that takes half the present value of the participant's benefit and spreads it over the lifetime of the alternate payee. Attorneys representing both sides should be cautioned that anyplan can charge for set-up of a divided benefit, as well as impose an annual maintenance charge for that segregated account. [FN5] The amount of charge, how the charge is to be paid, and by whom, should be identified in the QDRO. Plans that do not permit segregation will result in QDRO's providing the alternate payee with a specific dollar amount or percentage of benefit based upon the sharing of the participant's benefit. [FN6]





  Defined benefit QDRO's can preserve earlier payment rights pursuant to an election of the alternate payee. This approach can be especially important when a subsidy may be involved, because the alternate payee cannot share in the subsidy unless and until the participant elects subsidized early retirement.  [FN7] The amount of benefit paid under a defined contribution QDRO is based on when the benefit is to be paid and under what type of defined contribution plan payment is made. Many defined contribution plans will permit immediate payment upon qualification of the order. This date is clearly a preferred one, when available, because there is no substitute to an alternate payee having use of the money when needed. Even still, death benefit issues before payments are made, yet after qualification, still emerge. One must also address how to adjust the alternate payee's share of benefit for dividends, interest, gains, or losses, and whether any annual additions (contributions) are to be credited.





  A marital settlement agreement may have contemplated an annual addition to be reflected on the date the agreement was signed. Yet the qualification of the DRO may occur before a valuation of plan benefits reflecting the extra annual addition, clearly after the date contemplated by the marital settlement agreement. These adjustments will be stated differently for various plans.





  In dealing with problems of benefit payouts inside defined contribution plans, some plan administrators may offer a language option that says "pay the alternate payee 50 percent of the *38 account balance as of the most recent valuation upon qualification of the order." This language is particularly disturbing because it will qualify under IRC § 414(p), but does not address whether a current contribution is to be included, so that the parties to the QDRO (as opposed to the plan administrator) understand clearly whether an additional contribution should be applied. Depending upon how often the plan is valued, and how timely a new valuation of plan benefits might be, that benefit could either be understated by a contribution that should be credited or overstated by a contribution that should not be credited. This problem illustrates precisely how overly deceptive it can be to qualify a very simple defined contribution plan DRO (e.g., profit-sharing plan), yet how wrong the result can be.





  A defined contribution plan that does not segregate benefits, and does not provide the alternate payee with surviving spousal benefits, will result in total loss of benefit to the alternate payee if the participant should die before such payment is made (and the alternate payee was not the designated beneficiary). [FN8] This situation is an example of the most serious errors that could occur. A defined contribution DRO will not qualify if it specifies an exact dollar amount to be paid because such plans cannot guarantee anything. Specification of an exact dollar amount could exceed what the later account balance of the participant could be if the plan suffered losses on its investments. [FN9] Irrespective of whether it would be possible with the specific investments owned by the plan, it guarantees a benefit which theoretically could cause the plan to pay a benefit greater than what is due the participant. Such a DRO would fail to qualify not because the amount of benefit is unclear, but because it changes the terms of the plan. [FN10]





  Defined benefit QDRO's are extremely complex. Payment of benefits under the plan are typically restricted to either early retirement or normal retirement dates, generally forcing the alternate payee to wait a substantial amount of time before receiving benefits. Payments are generally payable over a long period of time. These two contingencies maximize the chance for errors. Even plan administrators seldom understand their defined benefit plans. This lack of understanding will often result in wrong information being quoted, and when format choice exists between setting up the QDRO to divide and segregate benefits or share them, the choice that is selected can (and often does) result from misinformation supplied by the plan administrator.





  Some plan administrators may opine that a surviving spousal benefit set up by the sharing method would force the plan administrator to convert the entire future accrued benefit, which has not been accrued yet, to the same joint and survivor equivalent form utilized by the current QDRO to effect (post- retirement) survivor benefits. [FN11] This view is incorrect. [FN12] Other plan administrators may opine that if the QDRO's provide benefits to the alternate payee based upon sharing benefits with the participant, then the alternate payee cannot receive a benefit before the participant retires. This opinion, too, is incorrect because it violates the early payment definition under IRC §  414(p). [FN13] Some plan administrators may opine that if the alternate payee elects benefits to commence before the participant retires, such benefits paid to the alternate payee cannot be increased later to reflect the same subsidy that the participant receives. This view is also incorrect.  [FN14]





  These areas are complicated ones. Issues of significant consequence to both the participant and the alternate payee are raised: How much does the plan administrator really understand? Was such advice given incorrectly because the plan administrator would have preferred the attorney to use the model language not addressing certain issues (in order to make the job easier and less expensive for the QDRO to be administered)? These are everyday issues that the practitioner who prepares QDRO's must deal with.








Surviving Spouse Benefits





  One problem many practitioners have with correctly providing spousal survivor's benefits is their failure to understand the complexity of such benefits as two separate components, with each component requiring separate consideration. There are potentially two ways an alternate payee could lose full or partial benefits when the participant dies. [FN15] One is if the participant dies before commencing benefits, referred to as "preretirement survivor's benefits." [FN16] The other is if the participant dies after first commencing benefits. This scenario is known as "post-retirement survivor's benefits." [FN17]





  In all plans that do not permit division and segregation of benefits, the QDRO should protect the alternate payee with a preretirement spousal surviving benefit. In particular, defined contribution plans, in the absence of such election, would pay the balance of the participant's account to a designated beneficiary, even though the QDRO may have intended that half of it was to be paid to a former spouse. [FN18] Such QDRO's should designate the alternate payee as surviving spouse on the portion of benefit that the nonparticipant will be receiving under the QDRO. Some defined contribution plans provide, upon retirement, that the amount of benefit may be converted to a life annuity. Such plan QDRO's have the same QPSA [FN19] survivor benefit problems that defined benefit plans have.





  Defined benefit plans would pay survivor's benefits to the current legal spouse who was married for a period of at least one year ending with the date of death of the participant, and if none, could be forfeited. [FN20] Only by a QDRO specifically providing the former spouse with rights to survivor benefits could such rights be preserved. [FN21] Thus, in the absence of a QDRO providing survivor's rights for both preretirement and post-retirement, the alternate payee could lose all future benefits under a defined benefit plan. [FN22]





  Defined benefit plan QDRO's that *39 provide benefit payments to the spouse as a shared benefit with the participant can be especially difficult to construct when the parties intend to provide the alternate payee with spousal survivor benefits. The cost for the preretirement spousal annuity often is not deducted from the accrued benefit statement provided the parties at the time of dissolution. This approach can cause the marital portion of benefit to be over- valued.





  Another problem with such arrangements is when the benefit is converted to a qualified joint and survivor annuity (QJSA) [FN23] in order to provide either preretirement or post-retirement benefits. The conversion effects a new piece of benefit that should be addressed, that is, what should happen to the payment of benefit if the alternate payee should predecease the participant?  [FN24] It could be paid to contingent (participant's) beneficiaries for as long as the participant shall live, or it could revert back to the participant, giving such participant a restoration of full benefits (100 percent of the amount converted under the QJSA). In either event, the QDRO should address this contingency.





  When QDRO's provide payment of benefits (when the plan so permits) by first dividing and then segregating such benefits for the alternate payee (and few plans permit this option), there is no need to provide preretirement or post-retirement surviving spousal benefits because the participant no longer has a right or interest in such portion. Defined benefit plans will spread such benefits over the life-time of the alternate payee, thereby providing level payments. The alternate payee cannot provide survivorship benefits to a new spouse because survivorship benefits are limited to the spouse of a participant. [FN25]








Conclusion





  It is often not that difficult to qualify a DRO if you work with the plan administrator who has a common desire to help make that happen. However, the QDRO that will result from such a bond will often limit options for the sake of convenience of the plan administrator. This approach could cause the result to vary considerably from what was intended by the marital settlement agreement or court order. If a QDRO is accepted by the plan administrator as qualified, it can be deemed otherwise later, at great expense to the alternate payee and the participant.





  The DRO providing payment from the retirement plans must be prequalified before the actual date of dissolution, and soon thereafter presented to the plan administrator for payment. Otherwise, if the participant were to die before a QDRO with surviving spousal benefit is later entered, no payment would or could be made to the alternate payee. [FN26] DRO's first addressing issues after the divorce may find qualifying it of little practicality because the participant was able to make an in-service withdrawal, (commonly encountered in many thrift plans) or has since borrowed money from the plan, or upon termination of employment received a full and final distribution from the plan.





  Preparation of QDRO's after the dissolution of marriage is more difficult to accomplish because many clients will be less willing to pay another fee after they thought all divorce-related expenses had been concluded. Further, the participant, who is needed to enter the QDRO, will become less accessible after the divorce. Even the plan administrator will become less cooperative. The spouse, often automatically protected by predivorce surviving spouse's rights, thus entitled to beneficiary rights protected under the Department of Labor, suffers a change in that status as a result of divorce.








[FNa]. A. Matthew Miller, Hollywood, is a fellow of the American and International Academies of Matrimonial Lawyers, and is board certified in marital and family law. Mr. Miller is a past chair of the Family Law Section, past president of the American Academy of Matrimonial Lawyers, Florida chapter, and is an AAML certified matrimonial arbitrator.








[FNb]. Jerry Reiss, an independent actuary in Palm Harbor, is an Associate of the Society of Actuaries, and a licensed, enrolled actuary. During the last 18 years, he has supplied full administrative and consulting services to over 1,000 employer-sponsors and plan administrators, and served as actuary to over 275 plans.





  This column is submitted on behalf of the Family Law Section, Judge Mark E. Polen, chair, and William D. Palmer and Edna Y. Elliot, editors.








[FN1]. ERISA § 4975.








[FN2]. Even though the Senate Committee Report on the Retirement Equity Act  (REA) contemplated otherwise.








[FN3]. See Harrell v. Harrell, 515 So. 2d 1302 (Fla. 3d D.C.A. 1987). Also see Harman v. Harman, 523 So. 2d 187 (Fla. 2d D.C.A. 1988).








[FN4]. I.R.C. § 417(f)(4) (1986).








[FN5]. I.R.C. § 414(p)(6); ERISA § 206(d)(3).








[FN6]. See examples provided by the Congressional Record of August 9, 1984, at H 8761 and H 8762.








[FN7]. Plans that provide early retirement subsidies will require that for a participant to be eligible to receive a subsidy, such participant must satisfy the age and service requirements for the subsidy and actually retire. Notwithstanding, rights to a subsidy cannot be forfeited by plan amendment or plan termination. See I.R.C. § 411(d)(6)(B)(i). Examples that show the way a subsidy works and eligibility rights to share in that subsidy under a QDRO can be found in the Congressional Record of August 9, 1984, at H 8761 and H 8762.








[FN8]. I.R.C. § 414(p)(5). Also see In re the Marriage of Norfleet, 243 Ill. App. 3d 925, 184 Ill. Dec. 63, 612 N.E. 2d 939, 16 Employee Benefits Cas. 2833 (4th Dist. 1993).








[FN9]. A QDRO can provide that the alternate payee's share of benefit be expressed as an exact dollar amount as of some specific date prior to qualification or the order. To do this, additional language must be added that would provide an increase or decrease of such amount to account for gains or losses of the allocated amounts in compliance with the plandocument.








[FN10]. A DRO fails if it directs the plan administrator to make payments that alter the terms of the plan. See I.R.C. § 414(p)(3)(A).








[FN11]. Assume a 45-year-old has accrued $1,000 per month of a $2,000 per month benefit, payable at age 65. Further assume that at age 65 the average salary of the participant has tripled (a modest 5.6 percent annual salary increase over the next 20 years) resulting in a retirement benefit of $6,000 per month. A typical 15 percent charge for post-retirement survivor's benefits converts the $1,000 per month accrued benefit to $850 per month. A QDRO converts $1,000 per month of accrued benefit into $425 per month, payable to both participant and alternate payee. If the plan administrator converts and charges the entire ultimate benefit of $6,000, the ultimate cost to provide the alternate payee a survivor's benefit of $425 per month is $900 per month, or more than twice what was allocated to each party under the QDRO.








[FN12]. The Senate Finance Committee Report on the Tax Reform Act of 1986 indicated that QDRO's that relied upon benefit conversions made before a QJSA form changed would not cause a plan to disqualify solely because the plan no longer offered the option, thus contradicting the logic relied upon by these plan administrators in requiring the change. Further, if the QJSA or QPSA form was amended since the last QDRO, a plan administrator that converts the entire benefit under the earlier QJSA or QPSA form for a second QDRO involving a second spouse will be in direct violation of Treas. Reg. § 1.401(a)-13(g). This regulation requires that the benefit amount applicable to the second marriage must be converted to its joint and survivor equivalent over the lifetime of the second nonparticipant spouse.








[FN13]. I.R.C. § 414(p)(4) provides an undisputed right of the alternate payee to receive benefits before the participant actually retires. The Congressional Record of August 9, 1984, at H 8761 and H 8762 provided various examples for determining amounts the alternate payee can receive under earlier payment age options under both methods of segregation of benefits as well as sharing of benefits, and how these amounts are impacted when the participant later retires with subsidized benefits.








[FN14]. Id. (see example 2).








[FN15]. Under the Florida Retirement System (FRS), rights to a spousal survivor's annuity are lost upon divorce. A former spouse may only be provided survivorship rights in a QDRO by annuity contract. This means the survivor's option had to be elected during the marriage, and it must have been in pay status under that option prior to the divorce. See Fla. Stat. § 121.091(6), and FRS Rules § 60S-4.010.








[FN16]. See Dugan v. Clinton, No. 86 C 8492 (1987) WL 11640, Slip Op.  (N.D. Ill. 1987).








[FN17]. Id.








[FN18]. See In re the Marriage of Norfleet, 243 Ill. App. 3d 925, 184 Ill. Dec. 63, 612 N.E. 2d 939, 16 Employee Benefits Cas. 2833 (4th Dist. 1993).








[FN19]. See note 24 below for explanation of qualified preretirement survivor annuities (QPSA), and qualified (post-retirement) joint and survivor annuities (QJSA).








[FN20]. I.R.C. § 417(d)(2)(B); Treas. Reg. § 1.401(a)-11(e)(i).








[FN21]. I.R.C. § 414(p)(5)(A) (1986).








[FN22]. See Dugan v. Clinton, No. 86 C 8492 (1987) WL 11640, Slip Op.  (N.D. Ill. 1987).








[FN23]. R.E.A. § 303(c)(2), 29 U.S.C. 1052 (1984).








[FN24]. A plan-qualified joint and 50 percent survivor annuity used to provide the non-participant spouse with either pre or post-retirement survivor's benefits will provide a reduction in benefit of the converted benefit only if the participant dies. This is a direct result of definition. Many marital settlement agreements provide a 50 percent sharing of benefits with survivorship rights for the nonparticipant spouse. If this is accomplished in the QDRO by utilizing the QJSA (50 percent) conversion feature, as above, a new piece of benefit is defined by the conversion that was not available when the lifetime (spouse's) benefit was provided as a segregated benefit: What happens to the alternate payee's share if the alternate payee should predecease the participant? Pursuant to the definition of "QJSA," a 50 percent sharing of benefits is only provided if upon first death of the alternate payee, the participant has reinstatement of 100 percent of the converted amount of benefit. Some matrimonial attorneys see it differently. It is perfectly permissible in the QDRO to have that share of benefit go the child(ren) of the marriage for as long as the participant shall live. For the sake of clarity, the QDRO should define what happens to the alternate payee's payment should the alternate payee predecease the participant.








[FN25]. I.R.C. § 414(p)(A)(ii) (1986).








[FN26]. Risks inherent in delaying the presentation of a QDRO are pointed out in In re the Marriage of Norfleet.
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