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Dear Family Law Attorney:





                          Re:  Double-Dipping Problems of Alimony Calculations





	FOREWORD:  I know that I keep promising to do Part II of the Marital Settlement Agreement (for property and support), but it is not that interesting to me.  I also look to avoid doing all but government QDRO-like orders.  ERISA QDRO’s are far more complicated than most attorneys are willing to believe (and far more expensive than most are willing to pay to construct them) that  I just gave up doing them about 18 months ago.  As I avoid most QDRO’s, I have less occasion to be involved with the subject.  I  recently read an internet  Newsletter on the subject of MSA for pensions.  The information in the  newsletter is very inaccurate and the language that the author suggests to nail down the issues is very loose.  This caused me to write Part II finally, and I am happy to inform you that it is almost complete and will be released for July 1.  Anyone who needs basic language for retirement plans just email me and I will forward on my first newsletter on the subject (published over the internet two years ago).  





THIS MONTH’S ISSUE


	The wife’s attorney in Acker made what appeared to everyone present to be an outrageous statement to the supreme court justices, that alimony modification case law has been moving in the direction of correcting disparity in equitably divided assets with increased alimony payments long after the division has been made.  While this statement may be inaccurate as to law, this newsletter will discuss instances where the wife’s attorney is correct insofar as the result.  But when this occurs, it is usually the result of double-dipping of an asset.  





	I am of the personal opinion that the Third DCA enbanc ruling was correct in interpreting the statute, but was incorrect in applying it (see Acker v. Acker,  821 So.2d 1088 (Fla.3rd DCA  2002).  The purpose in doing equitable distribution of assets is first that a property right is a hierarchy right to an alimony right.  Alimony is little more than a social entitlement which is rooted in public policy.  The U.S. Supreme Court has addressed the differences between a property right and a social entitlement twice, first in Flemming v. Nestor,  363 U.S. 603  (1960), then 19 years later in Hisquierto v. Hisquierto,  439 U.S. 572  (1979), both times coming to the same result:  The reasoning behind both decisions is that under a property right, the benefactor of that right has control over the property or the income from that property, whereas, under a social entitlement, other entities or persons control the right.  This is true whether the right is an earned right, for example, as with  social security benefits, or an unearned right, such as with employer-sponsored welfare benefits, or subsidized entitlements .  The later includes eligibility for need-based scholarships, SSI payments, public welfare assistance, public health-care assistance, subsidized lunch program for public school students,   or in the present case, alimony payments.  





	All subsidized assistance is based on need.  Need is always determined on the basis of the needy-person’s ability to pay for that alleged as need before any assistance is provided.  While alimony-need is a special type of need treated differently than public-sponsored need programs, the premise of the starting point is still the same.  It is  just a simple matter that the public can be more generous with your money in determining what you have to pay your spouse than what it might be willing to pay individuals in need from government programs.  





	These differences are manifested in the rules that have been found to apply  in the statutes by the case law interpreting them.  One rule has to do with lifestyle of the parties  during the marriage, (see Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980)).  Another has to do with both parties actual needs, but actual needs cannot exceed the style set by the marriage  (see  Szuri v. Szuri, 759 So.2d 709 (Fla.3rd DCA 2000)).  Then basic needs have an entirely different set of rules associated with them ( Rogers v. Rogers, 746 So.2d 1176 (Fla. 2nd DCA   1999)).  When applied to the spouse who earns more money, if his/her basic needs cannot be met with the contemplated alimony payment, that payment is cutback, and can be cutback to $1, if necessary  (see Gentile v. Gentile, 565 So.2d 820 (Fla 4th DCA 1990); Austin v. Austin, 785 So.2d 528 (Fla. 3rd DCA 2001)).  When applied to the spouse who needs alimony support to meet basic needs,  double-dipping standards have been circumvented because the courts and the public have a greater interest in making certain that the basic needs are provided by a former spouse, not the public (Rogers v Rogers, supra).  Interacting these concepts with money turns the process into a valuation procedure and this is where all the problems occur, because few attorneys are good with numbers.  While many experts are good with numbers,  they have an insufficient background with valuations, which is why double-dipping error is commonplace in so many valuations they do.





	Having established this position, we need now to address the concept of income generated from the assets and what the term means,  because a property right ceases to be a property right when certain income of that property can be used by a third-party, for example, to pay alimony (Flemming v. Nestor, supra).  The problem with interpreting what constitutes income is often the biggest valuation complexity and this conclusion is demonstrated with the  inconsistencies which appear from one District Court to another, and even within the District Courts themselves, and the problem is by no means limited to alimony calculations.  It is also found with calculations apportioning marital and nonmarital interests with all forms of property.





	When, for example,  the court looks to a previously divided retirement asset, the court has sometimes used the pension in pay-status as a source of  income.  But it  is only income within the context of taxable income, because a significant portion of each payment is the original principal. Then the income portion of the payment is not consistent with the term the income-generated-portion, and this is precisely why 16 years of decisions interpreting Diffenderfer’s double-dipping preemption were correct.  The distinction between the two types of income is whether the asset is intact without the extra income.  It is my view that an asset is not intact if the income generated from market conditions is not allowed to be recognized as part of the original asset, when viewed at a later date.





	The value of all assets is fluid and is constantly in motion.  This has to do with market conditions which  often respond to little more than the force of inflation.  Thus, if the income of the asset is necessary to meet the needs of inflation, and that portion of the income is calculated to do just that, then regardless of whether there is a momentary shortfall or windfall,  that income is part of the asset.  This is an essential building block of the valuation process.





	In order to grasp the differences between the two types of income, one which may be used to demonstrate ability to pay alimony and one  which is often used and is a misnomer for market appreciation, consider real estate as a test asset.  The force of inflation continually adjusts the market value of the real estate asset.  Thus, the entire asset is always intact with just the physical real estate.  The income generated from rents is active because, irrespective of the structure of management, which determines, say, whether there is a marital component to the property, active efforts are nevertheless required from someone in order to generate the income.  The income generated from these assets is then no different than if that person earned W-2 income from a job.   This income is then clearly separate from the asset.  Using this income for purposes of ability to pay alimony does not result in double-dipping of the real estate asset awarded in equitable distribution.





	But when the income from liquid assets is used to demonstrate ability to pay alimony, then there is a clear double-dip of that asset if it was part of equitable distribution.  The use of income  is also an invasion of a non-marital asset and strips the owner of that non-marital asset from true property ownership rights, as discussed in Flemming and Hisquierto.  This is so clear when one now compares the market value of what’s left of that liquid asset (after using the income it generates) to the market value of the real estate asset,  because the growth from the force of inflation has been invaded from the liquid asset and it no longer maintains parity with the value of the real estate asset.  





	There is also another valuation building block to consider which is needed to protect against double-dipping of a previously awarded asset.  This building block deals with  the transformation of the asset due to the time-component. This essential building block controls the transformation process to include only market conditions of the asset.  Otherwise double-dipping results.  Who benefits by the double-dipping depends upon what happened to the money during the transformation period of time.  The time component not only allows the force of inflation to work on the asset, but ownership rights can cause different savings and spending patterns between the parties over the time which has elapsed between the date of dissolution and the date of modification.  When one party spends equitably divided assets while the other party saves them, applying a F.S. (61.08 valuation procedure to a F.S. (61.14 modification process permits widespread double-dipping against these assets, in  this instance, both as to principal and the inflationary appreciation of the particular asset. Failure to strictly control the process to include the asset and income needed to adjust the assets value due to inflation  could easily result in providing the other spouse a savings component of the alimony award at the back door, from that which was strictly prohibited under Mallard v. Mallard 771 So.2d 1138 (Fla. 2000),  at the front door.  This also means that using a Lauro v. Lauro, 757 So.2d 523 (Fla. 4th DCA 2000) valuation procedure for interpreting F.S. (61.08 should not be used in a F.S. 61.14 modification process (or a F.S. (61.08 procedure extended in time by contract,  which is precisely what the Acker enbanc ruling does),  unless the very specific Lauro facts are present.  In Lauro, the asset was a retirement asset, and  it was paid from a government sponsored entity. The federal statute, 29 USC  (1056(d)(3),  is inapplicable to its division, meaning that both parties receive the contemplated shares at the exact same time. The Lauro asset also  automatically adjusts in time to its proper market value,  because it cannot be tapped by either party until the participant retires. The asset, a specific monthly amount of pension,  self-adjusts in value to market conditions by automatically improving as the participant approaches retirement.  Neither restriction applies to the  Acker pension plan: First  the retirement asset was controlled by 29 USC (1056(d)(3), thereby allowing a former wife to receive a reduced amount earlier than a former husband under a QDRO.  Second,  the Acker wife was provided  liquid assets in exchange for a buyout of her rights to share in the pension payment.      





	The problem that the courts face when strictly using the above analysis is that the procedure allows the alimony-obligated spouses to structure their portfolio to avoid paying more alimony.  There are ways to deal with these problems, but this does and should not apply to retirement plans.  More will be discussed in future newsletters.





	This subject matter will be a continuing topic in many more newsletters to come because the issues are very intellectually stimulating, and also because I learned that I need to keep my newsletters much shorter from the earlier ones, or I scare too many of my readers from reading them.  I would like to discuss one more issue and then we will continue the topic in future newsletters.





	Consider the issue of a voluntary contribution to a 401(k) plan.  It is a very important issue because these plans  have become the mainstay of retirement planning here in Florida.  Currently, the voluntary portion, which is the overwhelming percentage of the total contribution, is thought to be income for purposes of determining the alimony-obligated spouse’s ability to pay alimony.  But all of the voluntary 401(k) contributions made during the marriage are divided as property upon dissolution.  If the income used to accumulate the divided share can be used to determine the obligated spouse’s ability to pay alimony, then (and only then) the alimony recipient continues to receive future retirement property in the form of alimony payments, contrary to what was believed to be an erroneous statement of law expressed by the attorney for the Acker wife.  Unfortunately, things can get much worse than that.   Using that income from that divided asset in determining one spouse’s ability to pay alimony at his retirement (as the Acker enbanc ruling does) can effectively reduce the obligated spouse’s award of that property to one-fourth of the property.





	The insanity of imputing the contribution to income in determining one’s ability to pay is revealed when we revisit the main issue in Diffenderfer v. Diffenderfer, 491 So.2d 265 (Fla 1986),  which is why retirement benefits earned during the marriage are marital property before the 1988 statute was adopted.  This insanity is equally clear in the nightmare-aftermath:  Obligated spouses will never have enough money on which to retire.  





	Diffenderfer premises its ruling on accepting the theoretically sound basis of Majuaskas v. Majaukas, 463 NE 2d  (N.Y. 1984) @ pp. 20-21,   that employers paying retirement benefits adjust the level of salaries that they are willing to pay their employees by the cost for providing these benefits.  The voluntary part of the 401(k) contribution is irrelevant,  because,  it, with any employer-match,  is  structured to provide very modest  retirement benefits when compared to all other types of retirement plans.   It makes no sense to give participants with far healthier employer-based contributions of the other plan types a free ride, and penalize the participants who accumulate the much smaller retirement benefits of the 401(k) plan,  by forcing them to share all future contributions with their ex-spouse’s in the form of alimony.  





	As the theory behind the Diffenderfer ruling is well founded and the result of applying the theory to other plans produces a much higher add-on to income for purposes of determining the spouse’s ability to pay alimony,  a current application of imputing the 401(k) contribution is extremely unfair and unduly prejudices participants of 401(k) plans when none of the participants had a choice over which retirement plan their employer adopted.  The current maximum contributions of 401(k) plans is $12,000.  If the employer provides a maximum match, and very few do, the total contribution can reach $21,000, but this seldom occurs. The maximum permissible contribution associated with other similar plans is $40,000.  Employer contributions to defined benefit plans can be still much higher than $40,000, and could exceed $100,000, depending upon the size of the plan-provided benefit.  So as not to lose focus, certainly not many alternate plans are that rich, but then this is offered to the reader to  compare  the 401(k) plans, which often provide a token employer match to the more mainstay plans of the past.   The current trend toward employers adopting 401(k) plans is to minimize employer-cost so that a token match is usually all that is seen here in Florida.


	


	While it may have been a good long time since my last newsletter, I still like to receive comments on the content of the material I write.








Jerry Reiss	





COPYRIGHT  2003  JERRY REISS, A.S.A.  ALL RIGHTS RESERVED.  This may not be reproduced in whole or in part without the expressed written permission  of the author.


























